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PREFACE  TO  THIRD   EDITION. 


Since  the  publication  of  the  second  edition  of  this  work,  the 
"Real  Property  Law"  of  1896  (chapter  XLVI  of  the  General 
Laws)  has  been  subjected  to  a  comprehensive  revision,  at  the 
hands  of  the  Board  of  Statutory  Consolidation,  created  by  chapter 
664.  of  the  Laws  of  1904.  The  new  Real  Property  Law,  chapter 
50  of  the  Consolidated  Laws  of  1909,  is  now,  in  form,  a  very 
different  statute  from  that  of  1896.  The  new  law  consolidates 
with  the  old  act  a  great  many  other  acts  which  heretofore  have 
not  been  very  accessible  or  familiar.  The  process  of  consolidation, 
while  the  simplest  form  of  revision,  necessarily  required  great 
care  upon  the  part  of  the  Board  of  Statutory  Consolidation,  and 
they  have  been  very  faithful  to  their  obligafions  and  to  the  man- 
date of  the  Legislature  not  to  change  the  statutes  in  substance. 
Some  adaptations  and  changes  have,  however,  been  inevitable  in 
the  ordinary  course  of  re-enacting  the  Consolidated  Laws. 

Pursuant  to  the  Act  of  1904,  the  Board  of  Statutory  Consoli- 
dation designated  the  author  of  these  commentaries  to  make  the 
preliminary  consolidation  of  the  two  chapters,  known  as  the  Real 
Property  Law  and  the  Personal  Property  Law.  The  first  drafts 
of  both  laws,  subsequently  enacted,  were  largely  the  results 
of  that  employment.  The  Board  in  view  of  their  limited  authority 
did  not  feel  at  liberty  to  make  some  of  the  changes  in  substance 
suggested  to  them,  but  they  did  introduce  such  proposed  changes 
in  the  notes  on  the  acts  when  they  came  to  submit  the  sections  of 
the  chapters  of  the  Legislature.  Those  notes  were,  in  fact,  very 
largely  prepared  by  this  writer,  in  the  course  of  his  employment 
by  the  State,  and  they  were  adopted  by  the  Board  and  submitted 
by  them  to  the  Legislature.  The  notes  on  the  Real  Property  Law 
now  appear  in  this  treatise  as  a  part  of  Appendix  I. 

In  their  final  revision  of  the  Real  Property  Law,  the  Board 
of  Statutory  Consolidation  ultimately  inserted,  of  their  own  mo- 
tion, some  articles  which  were  not  contained  in  the  draft  first 
submitted  to  them,  and  they'  also  took  out  of  the  draft  the 
article  on  the  "  Descent  of  Real  Property/'  Necessarily  they 
renumbered  the  articles  and  sectibns  of  the  draft  submitted  to 
them,  so  -as  to  conform  the  Real  Property  Law  to  other 
portions  of  the  Consolidated  Laws.    That  the  personal  work  of 
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the  Board  was  most  meritorious,  as  well  as  faithful  to  the  limita- 
tions of  their  authority,  need  hardly  be  stated  as  it  is  so  well  known. 

The  Consolidated  Laws  make  a  new  edition  of  this  work  im- 
perative, for  the  new  consolidated  Real  Property  Law  of  1909 
not  only  changes  the  entire  form  of  the  old  Real  Property  Law 
of  1896,  but  it  omits  the  old  article  on  the  Descent  of  Real  Prop- 
erty and  adds  other  new  articles,  not  contained  in  the  former  Real 
Property  Law.  Much  of  the  commentaries  has  accordingly  been 
rewritten ;  the  changes  made  in  the  law  have  been  noticed,  and  all 
the  authorities  have  been  brought  to  date.  That  this  demanded 
much  labor  upon  the  part  of  the  author  must  be  apparent  to  the 
most  cursory  reader. 

The  author  trusts  that  the  valuable  matter  contained  in  the  vari- 
ous appendices  to  this  volume  will  be  found  useful  by  the  diligent 
and- painstaking  lawyer.  What  such  lawyers  most  need  are  orig- 
inal documents.  Appendix  II  contains  the  entire  substance  of  the 
original  Real  Property  Law  of  1896  and  also  the  valuable  report 
and  notes  on  that  law  by  the  Board  of  Statutory  Revision  which 
framed  the  General  Laws,  now  superseded  by  the  Consolidated 
Laws  of  1909.  Appendix  III  containj  the  fundamental  and  in- 
dispensable notes  of  the  original  revisers,  who  prepared  the  Re- 
vised Statutes  of  1829  and  1830.  It  is  needless  to  remark  that 
the  Revised  Statutes  are  the  source  from  which  not  only  this  act 
but  all  the  later  revisions  in  this  State  are  derived.  Indeed,  the  Re- 
viseo  Statutes  have  become  to  the  modern  statute  law  of  this 
State  what  some  glorious  ruins  of  antiquity  have  proved  to  the 
neighboring  cities  of  the  old  world,  a  quarry  out  of  which  to  build 
many  subsequent  fabrics,  sometimes  nearly  as  meritorious  as  the 
original,  but  unhappily  sometimes  the  opposite. 

Perhaps  no  other  modern  book  contains  more  citations  of  cases 
than  this.  While  this  feature  is  not  one  which  is  particularly  pleas- 
ing to  the  author,  for  it  involved  persistent  and  regular  labor  cover- 
ing many  years,  yet  he  realizes  that  it  is  one  which  lawyers  at  large 
most  appreciate.  They  desire  all  the  cases  on  a  given  point;  then 
they  feel  that  they  can  analyze,  sift  and  arrange  them  to  suit  them- 
selves. Personally,  the  author  would  have  preferred  to  cite  only 
leading  cases,  and  as  there  can  never  be  but  one  controlling 
authority  on  any  one  proposition  of  law,  to  confine  his  commentary 
to  such  a' judications.  A  desire  to  make  t!.:s  work  useful  is  the 
only  excuse  for  cuch  a  multiplication  of  citations  as  it  contains. 
The  modern  habit  of  reporting  all  decisions  of  courts  of  record 
must  be  deferred  to,  even  if  not  approved. 

New  York,  Sgptember  15/A,  1909. 
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The  very  gratifying  reception  accorded  this  treatise  by  the 
Courts  and  the  Bar  has  induced  the  publishers,  after  an  interval 
of  more  than  five  years,  to  issue  a  second  edition,  containing  among 
other  changes  and  additions  all  statu toiiy  amendments  to  "  The 
Real  Property  Law,"  down  to  the  close  of  the  127th  session  of  the 
Legislature  in  1904. 

The  author  determined  that  this  edition  of  "  The  Real  Property 
Law  "  should  not  be  a  mere  reprint,  but  a  virtually  new  work.  He 
has  taken  occasion,  therefore,  in  this  edition,  not  only  to  correct 
the  original  text,  but  to  amplify  it  in  every  way  which  he  con- 
ceived would  make  it  more  useful  to  those  for  whom  it  was  de- 
signed. Thousands  of  citations  have  been  added  to  the  very  full 
citations  contained  in  the  first  edition,  while  many  new  topics,  such' 
as  "  The  Law  of  Waters,"  "  Charge  on  Lands,"  "  Covenants  Run- 
ning with  the  Land,"  are  included  and  discussed. 

The  original  design  of  the  author  was  to  furnish  a  systematic 
treatise  on  the  text  of  the  greatest  of  the  real  property  statutes  of 
this  State,  showing  the  history  and  the  development  of  such  statute, 
its  connection  with  the  old  law,  and  the  substance  of  the  leading 
adjudications  on  its  text.  In  so  considerable  an  undertaking,  it  will 
not  be  extraordinary  if  the  result  fall  short  of  the  author's  design* 

New  York,  October  15,  1904. 
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This  volume  contains,  among  other  material,  not  only  all  the 
text  of  the  existing  statute  of  this  State,  designated  "The  Real 
Property  Law,"  but  also  the  entire  text  of  all  the  other  statutes 
frwn  which  that  most  important  act  is  taken.  It  was  believed  by 
the  editor  that  it  would  conduce  to  a  more  orderly  arrangement 
of  the  subject-matter  and  to  an  easier  reference,  if  the  various 
sections  of  The  Real  Property  Law  might  be  uniformly 
placed  at  the  head  of  successive  pages;  thus  subordinating  the 
prior  repealed  statutes  and  the  mere  notes  and  comments  of  the 
editor  to  the  text  of  the  far  more  important  and  living  law.  The 
paramount  importance  of  The  Real  Property  Law  itself  seemed 
to  justify  such  an  arrangement,  if  it  were  feasible.  The  place  of 
emphasis  is  always  the  place  of  beginning,  and  each  section  of 
The  Real  Property  Law  is  in  reality  treated  by  the  editor  as  the 
subject  of  an  independent  chapter  of  this  work,  and,  therefore, 
should  be  placed  at  the  head  of  a  page.  To  be  sure,  some  of 
such  chapters  are  necessarily  most  brief,  and  it  would  have  been 
;mproper  from  their  nature  to  extend  them.  Consequently,  and 
not  infrequently,  a  succession  of  short  pages,  very  disturbing  to  the 
publishers,  is  one  result  of  the  editor's  arrangement.  But  to  the 
mind  of  the  editor,  the  appearance  of  a  volume  of  this  character 
is  of  less  consequence  than  its  utility,  and  so  he  ventured  to  per- 
sist in  his  own  plan  of  arrangement,  without  regard  to  custom  or 
the  aesthetical  canons  of  the  printer's  art.  How  far  the  arrange- 
ment actually  adopted  will  be  justified  by  the  legal  profession, 
only  their  use  of  the  book  can  ultimately  determine. 

Of  one  thing  at  least  the  writer  feels  entirely  confident  —  that 
the  reader  will,  if  he  fairly  examine  the  subject-matter,  admit  that 
the  arrangement  actually  adopted  was  not  designed  to  enlarge  the 
volume  beyond  its  normal  limits.  The  arduous  labor  of  the  editor, 
which  is  so  readily  apparent,  ought  at  once  to  acquit  him  of  any 
motive  to  extend  the  work  beyond  the  barest  limits  dictated  by  pro- 
fessional and  technical  necessity. 

The  editor  feels  also  assured  that  the  generous  reader  will,  upon 
reflection,  not  complain  that  many  of  his  notes  and  comments,  con- 
tained in  this  work,  dwell  upon  the  early  stages  of  the  law  of  real 
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property.  Without  an  exact  knowledge  of  the  history  of  a  statute, 
the  younger  lawyer,  at  least,  is  poorly  equipped  for  argument  on 
even  the  "  last  case  "  involving  it.  Aside  from  this  consideration, 
the  constant  reference  to  the  origins  of  the  law  of  real  property  in 
late  cases,  it  is  confidently  submitted,  justified  the  writer  in  adopting 
the  historical  method  of  exposition.  In  a  like  connection,  it  has 
been  well  said  by  Bryce,  in  his  masterly  and  probably  greatest 
work,  The  Holy  Roman  Empire  [p.  3],  "to  explain  a  modem  act 
of  Parliament,  or  a  modern  conveyance  of  lands,  we  must  go  back 
to  the  feudal  customs  of  the  thirteenth  century."  No  abler  jus- 
tification than  this  can  be  adduced. 

The  reader  may  readily  find  in  this  one  volume  the  text  of  The 
Real  Property  Law,  the  text  of  the  original  statutes  displaced  by 
that  law  or  consolidated  in  it,  and  also  all  the  existing  reports  and 
notes  of  the  framers  of  all  such  laws.  This  collection  of  original 
matter,  in  itself,  it  is  thought,  will  result  in  a  considerable  saving 
of  professional  labor  and  time.  The  reports  and  the  notes  of  the 
several  revisers  to  the  Legislature,  together  with  the  original  text 
of  "  The  Law  of  Real  Property,"  are  contained  in  the  appendices. 

As  this  volume  is  the  result  of  prolonged  labor  on  the  part  of 
the  editor,  it  is  perhaps  natural  for  him  to  express  the  hope  that  it 
may,  in  some  small  measure,  fill  the  place  it  was  designed  to 
occupy  —  that  of  a  ready-reference  book.  If  it  do  this,  the  writer 
will  feel  abundantly  repaid  for  what  cannot  but  prove  to  him  an 
otherwise  unprofitable,  though  not  wholly  unpleasant,  task. 

New  York,  January,  1899. 
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Historical  Review. 

As  the  modem  law  of  real  property,  among  most  English-speab- 
ing  peoples,  is  composed  of  common  as  well  as  statute  law,  it  neces- 
sarily subsists  on  very  ancient  foundations,  for  the  common  law 
relating  to  real  property  is,  whether  rightly  or  wrongly  in  fact, 
gefterally  assumed  to  be  the  older  portion  of  our  jurisprudence.^ 
It  is,  therefore,  conceived  that  a  preliminary  dissertation,  treating 
of  several  features  of  the  archaic  law  of  land  and  inculcating  the 
leading  principles  of  conveyancing  at  different  epochs,  may  form 
no  irrelevant  introduction  to  even  the  most  modern  of  all  statutes 
concerning  real  property.  Statutes  can  never  be  read  aright  with- 
out reference  to  the  antecedent  state  of  the  law.  The  law  of  the 
present  is  so  inextricably  blended  with  past  institutions  and  with 
a  historic  terminology  that  we  are  forced,  whether  we  will  or  not, 
constantly  to  recur  to  original  sources. 

The  present  law  of  real  property  in  the  State  of  New  York  is 
but  a  statutory  modification  of  the  former  English  law  relating  to 
lands  and  estates  therein.  The  history  of  limitations  of  estates 
in  lands  marks  successive  stages,  mounting  like  steps  of  a 
stairway  from  an  ancient  foundation  to  the  present  modern  and 
statutory  structure.  Mr.  Butler ^  in  his  day  counted  five  stages 
from  the  feudal  settlement;  and  to  these  we  in  this  country  have 
to  add  others,  denoting  the  results  of  a  transmigration  of  a  people. 
the  occupation  of  a  new  country,  the  establishment  of  a  subordi- 
nate colonial  government,  a  revolution  in  that  government,  the 
reforms  consequent  upon  such  a  great  organic  change  and,  finally, 


Underwick,  The  King's  Peace, 
5;  Williams,  Per.  Prop.  31.  Yet  it 
may  well  be  doubted  whether  private 
property  in  land  is  not  a  later  con- 
ception than  private  property  in  cat- 
tle, goods,  etc.  But  as  the  earliest 
written-  evidences  of  English  law  are 
concerned  mainly  with  land,  it  *  is 
not  erroneous  .to  affirm  that  the  com- 


mon law  of  land  is  the  older,  in  so 
far  as  the  recognized  sources  are 
concerned. 

2  Charles  Butler,  Esq.,  of  Lincoln's 
Inn,  the  author  of  many  of  the  notes 
contained  in  the  13th  edition  of  Coke 
on  Littleton  and  in  his  day  one  of 
the  leading  conveyancing  counsel  of 
England. 
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statutory  innovation:*  -'tris  not  necessary  or  even  desirable  to  advert 
to  all  these  stages  in' Jletail.  It  will  suffice  to  point  them  out  and  to 
suggest  briefly  Wi^- bearing  which  they  have  on  the  law  of  convey- 
ancing in.  our -own  day.  The  reader  may  then  readily  resort  to  the  - 
appropriatd^.authorities,  and  where  these  are  lacking,  to  original 
source^j/K  ^Se  choose  to  pursue  the  inquiry  further. 

Soiitcis'of  English  Law.  All  the  English  law  of  real  property,  at  the 
thsiQ  ft  was  made  the  law  of  New  York  in  the  year  1664,  was  refer- 
,  /.Jkble  to  three  great  causes:  (i)  The  feudal  settlement,  giving  rise 
.*•  to  the  common  lavv  concerning  land;  (II)  Equity,  founded  upon 
*the  civil  or  canon  law;  (III)  The  national  renaissance,  or  awaken- 
ing, in  the  reign  of  King  Henry  VIII,  which  was  attended  by  stat- 
utes of  great  significance,  materially  altering  the  common  or  archaic 
law  of  land.  The  rise  of  the  original  limitations  of  estates  in  lands 
will  be  found  to  correspond  very  closely  to  the  epochs  indicated. 
Subsequently  to  the  period  of  the  Reformation  came  a  fourth  epoch, 
embracing  the  period  of  the  Civil  War  in  England,  the  abeyance 
of  the  monarchy  and  the  express  abolition  of  the  feudal  or  military 
tenures.  The  restoration  of  the  monarchy  was  followed  by  great 
activity  in  the  American  colonies;  colonial  constitutions  were  then 
regularly  formulated  by  the  law  officers  of  the  Crown.  From 
these  general  instruments  of  colonial  government,  it  is  obvious  that 
in  legal  theory  all  the  land  in  the  colonies  became  terra  regis  or 
Crown-land  held  by  tenants  of  the  Crown  by  the  reformed  socage 
tenure.^ 

Effect  of  American  Revolution.  When  the  American  Revolution  broke 
out,  the  monarchy  was  at  first  put  in  abeyance  in  so  far  as  the  soc- 
age tenure  was  concerned,  and  the  newly-organized  State  was  then 
informally  substituted  for  the  Crown  in  all  its  prior  legal  relations 
to  land.*  When  independence  of  the  Crown  was  at  last  achieved, 
the  theory  that  the  State,  or  the  people  as  a  political  corporation, 
had  been  substituted  for  the  Crown  in  its  old  legal  relations  to 
land  was  formally  acted  on  by  the  Legislature.  Lands  were  next 
made  allodial,  and  finally,  by  the  Revised  Statutes  of  1830,  the 
remnant  of  the  rules  of  the  common  law  which  had  feudalism  for 
their  base  was  abrogated,  and  a  uniform  system  of  rules  was 
applied  to  land.  But  as  these  new  rules  were  more  often  mainly 
statutory  extensions  of  principles  having  theretofore  a  limited  appH- 

•In  other  words,  the  law  of  land  *  People  v.  Trinity  Church,  22  N. 

in  the  new  country  reflected  the  ac-  Y.  44;  Seneca  Nation  v.  Christie,  126 

tual  condition  of  the  contemporane-  id.  122. 
ous  English  law  on  a  like  subject. 
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cation,  they  generally  have  a  legal  relation  back  to  the  origin  of  the 
particular  principle.  It  is  impossible  to  break  away  from  an  end- 
less chain  of  cause  and  effect  in  any  unfinished  system  of  juris- 
prudence.   . 

Common  La^  Most  "  political  societies  "  of  Anglican  type  are  in 
reality  governed  by  thousands  of  little  institutions  and  by  customary 
rules  of  remote  origin,  called  common  law,  rather  than  by  the 
more  prominent  evidences  of  governmental  authority.  So  it  is  with 
the  Anglo-American  law  of  land;  it  has  its  origin- in  the  remote 
past,  while  its  final  form  only  is  due  to  recent  legislation.  With 
this  general  explanation,  let  us  refer  more  definitely  to  the  causes 
which  have  been  most  potent  in  shaping  the  law  of  New  York  rela- 
tive to  land. 

Feudal  System.  It  is  generally  conceded  by  law-writers,  that  the 
law  of  land,  now  used  in  England  and  the  States  derived  from  her 
Empire,  is  inexplicable  without  reference  to  the  law  of  feudal 
tenure.^  Although  feudalism  has  long  ceased  to  have  any  power 
as  a  system,  it  still  furnishes  us  with  many  legal  doctrines  and  much 
legal  terminology.  Unfortunately  there  is  no  very  comprehensive 
and  modem  history,  from  a  purely  legal  point  of  view,  of  feudalism. 
Mr.  Butler's  account  of  the  sources  of  feudal  law,®  used  freely  by 
Qiancellor  Kent,  contains  references  to  the  best  sources  accessible 
in  his  day.  The  excellent  generalizations  of  the  lay  historians  who 
have  since  written  on  Feudalism,  such  as  Fustel  de  Cbulanges,  Sis- 
mondi,  Guizot,  Hallam,  Robertson,  Palgrave,  Stubbs,  Freeman,  and 
the  German  scholars,  such  a^  Gneist,  Waitz,  Schmid,  Sohm, 
von  Maurer  and  Roth,  are  too  abstract  for  the  purposes  of  the 
practicing  lawyer  even  when  such  generalizations  are  not  divergent 
or  even  irreconcilable.  English  feudalism  was  a  very  different 
product  from  that  of  the  continent.  The  "  Conqueror  "  established 
little  new  law,  but  with  William  Rufus  changes  began.  Thus  the 
EngKsh-speaking  lawyer  still  finds  most  of  that  which  he  requires 
for  his  investigations  in  the  old  English  books,  such  as  Littleton^ 
Selden,  Madox,  Coke,  Spelman  and  Wright,  for  these  authors  write 
of  English  feudal  law  at  the  precise  point  where  it  touches  modern 
law. 

Importance  of  Legal  History.  In  this  connection  it  is  to  be  observed 
that  the  historical  theories  of  mediaeval  common  lawyers  cannot  be 

5 1    Haynes   on   Conveyancing,   6;  ^  Horcp  Juridic<B  Subsectvce,  73  et 

Kent,    Com.   Ill,   487;    Bryce,   The      siq. 
Holy     Roman     Empire,     3;     Ency. 
Britannica,  article  on  Feudalism,  9th 
ed;  Black.  Com.  II,  44. 
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disregarded  by  modern  lawyers,  for  their  theories  are  those  which 
enter  into  the  actual  solution  of  legal  doctrines.  It  is  the  fashion 
of  the  modern  lay  historian  too  often  to  deride  the  technical  lawyer's 
history,'^  without  taking  account  of  the  fact  just  denoted.  The 
legal  historian  seeks  only  the  'consensus  of  lawyers,  at  some  given 
(late,  on  some  institution  pregnant  with  juridical  results;  whereas, 
the  function  of  the  lay  historian  is  purely  abstract,  sociological  or 
institutional.  For  example,  what  lawyer  will  pretend  that  the  his- 
tory, contained, in  the  Institutes  of  Gains,  is  to  be  compared  for 
accuracy  with  the  profound  historical  deductions  of  a  Niebuhr  or  a 
Mommsen.  Yet,  Gains  is  of  far  greater  value  to  the  civilians,  for  it 
tells  them  not  the  eternal  principle  but  that  concrete  rule  which  men 
of  law  acted  on  at  a  given  and  fructifying  date.  So  the  history  of  a 
Coke  or  a  Blackstone  on  tenures,  while  it. may  not  precisely  square 
with  the  profounder  historical  investigations  and  deductions  of  a 
Freeman  or  a  Stubbs,  has  the  advantage  to  lawyers  of  containing 
that  very  theory  which  actually  led  to  judicial  and  statutory  im- 
provements in  the  law  of  tenures.  Communis  error  facit  jus,  is  a 
maxim  which  is  not  inapplicable  to  such  an  accepted  historical 
theory  even  if  the  theory  itself  is  wrong.  In  other  words,  the 
history  of  the  lawyers  has  been  accepted  by  agents  of  government 
and  acted  on;  while  the  history  of  the  layman  is  to  be  treated  as 
evidence  only  in  the  regular  fashion  and  according  to  the  rules  of 
evidence.  This  suggestion  will,  perhaps,  at  least,  serve  to  show  the 
use  actually  made  of  the  history  contained  in  the  commentaries  of 
the  older  and  the  mediaeval  common  lawyers,  and  that  it  is  important 
in  law  even  if  inaccurate,  because  it  presents  the  consensus  of  the 
older  judges  and  lawyers  during  a  given  epoch  and  on  purely  legal 
institutions.* 

When  it  happens  that  the  oracles  of  the  common  law,  such  as 
Coke  and  Blackstone,  disagree  upon  some  historical  principle  (and 
that  this  does  happen  occasionally  is  not  to  be  ignored),®  the  lawyer 
will  quickly  recognize  that  here  there  is  a  place  for  original  inquiry, 
in  all  the  light  which  the  documents  or  the  lay  historians  may  shed 
upon  it. 

■^  Cf.,  for  example,  Freeman,  Nor-  cussed  from  other  points  of  view  by 

njan  Conquest,  V,  246,  248,  309,  on  Tomlins,  in  the  Preface  to  his  edition 

lUackstone's  histor>'.  of  "  Lyttleton  on  Tenures." 

8  The    notion     contained    in  '  this  » Pollock  &   Maitland,   Hist.   Elng. 

paragraph    about    the    value    of    the  Law,  I,  310. 
writings   of  legal   historians,   is  dis- 
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Temporal  Diviaioiis  of  EngliBh  Law.  For  the  purposes  of  the  com- 
mon lawyer,  the  laws  of  England  divide  themselves  into  three  great 
periods,  the  ancient,  the  middle,  and  the  new ;  thus  corresponding  to 
the  jurisprudentia  antiqua,  media,  et  nova  of  the  civilians.  The 
ancient  jurisprudence,  in  so  far  as  it  affects  land,  may  be  said  to 
embrace  the  period  beginning  with  the  feudal  settlement  under  the 
Conqueror  and  ending  with  the  enforcement  of  uses  by  the  chan- 
celbr  in  the  reign  of  Henry  V  (1413-1422).  The  period  of  the 
middle  jurisprudence  will  extend  thence  to  the  formal  abolition  of 
the  military  or  feudal  tenures  ( 1660)  ;  while  the  modem  juris- 
prudence will  embrace  all  the  period  between  the  restoration  of  the 
monarchy  under  Charles  II  and  the  present  day.  These  relative 
periods  are,  however  always  shifting,  for  in  a  living  jurisprudence 
the  modem  law  rapidly  merges  into  that  which  is  obsolete;  while 
the  obsolescent  soon  blends  with  the  archaic.  Who  can  doubt  that, 
in  the  endless  vista  of  time,  even  existing  jurisprudence  will  form 
part  of  the  jurispruientia  antiqua  of  future  generations?  Yet  how 
imperceptible  are  the  actual  gradations  and  demarcations  between 
the  periods!  How  impossible  it  is  in  practice  to  ignore  the  most 
remote  period,  all  schools  of  English-speaking  commentators  have 
admitted  in  writings  which  are  now,  from  their  excellence,  a  part 
of  the  great  body  of  existing  law. 

Feudal  Tenures.  Chancellor  Kent  began  his  Commentaries  on  the 
American  Law  of  Real  Property  with  an  account  of  feudal  tenures, 
because  he  deemed  it  impossible  to  explain  the  law  of  real  property 
without  some  reference  to  a  system  which  still  furnishes  in  our  own 
day,  not  only  the  definition  of  estates  in  land,  but  the  very  law  regu- 
lating the  quantity  and  the  quality  of  dominion  which  we  now  enjoy 
over  definite  areas  of  land.*^  It  is  to  be  observed  in  this  connection 
that  Mr.  Butler  has  pointed  out  that  in  England  the  law  of  feuds,  or 
feudal  estates,  developed  on  lines  of  its  own.  He  dwells  on  its 
isolation  and  its  comparative  independence  of  the  foreign  feudists.** 
While  this  observation  is  generally  accurate,  there  is  reason  to  be- 
lieve that  it  is  somewhat  overstated,  as  many  points  in  the  English 
law  of  feuds  or  fiefs  are  identical  with  the  law  prevailing  in  other 
feudal  countries.  This  may  be  due  either  to  English  influence  in 
Normandy  or  to  Norman  influence  in  England.  Thus,  as  Mr. 
Butler  himself  admits,  the  "  Grand  Coutumier  de  Normandie  "  bears 
close  relations  to  the  feudal  jurisprudence  of  England,**  while  the 

1®  Comm.  Ill,  487-514.  *2  Butler,  Hora  Juridica  Suhseciu<e 

"  Introduction  to  13th  ed.  of  Coke  92.    Cf.,  Stubbs,  Const.  Hist.  Eng.  I, 

on    Litt.    xvii,    and    see    Maitland,  437. 

Const.  Hist,  of  England,  T42,  143. 
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Libri  Feudorum}^  though  relating  to  Lombardy,  are  as  one,  in  many 
particulars,  with  the  early  feudal  law  of  England.  Yet  the  points 
of  difference  between  the  feudal  law  of  Continental  Europe  and 
the  mediaeval  or  feudal  law  of  England  are  so  many  and  wide,  that 
the  writings  of  foreign  feudists  cut  no  great  figure  in  the  literature 
of  English  law.  It  is  the  proud  boast  of  English-speaking  countries 
that  their  laws,  like  their  race,  stand  in  a  splendid  isolation. 

It  is  not  often  necessary  in  litigated  cases  to  explore  the  most 
remote  recesses  of  English  jurisprudence,  although  not  a  few  cases 
in  our  reports  actually  turn  on  the  primitive  common  law,  while  a 
multitude  of  others  examine  with  great  profundity  the  origin  of 
particular  doctrines  of  the  common  law.  In  a  large  number  of 
instances,  as  Mr.  Justice  Story  has  pointed  out,  so-called  doctrines 
of  the  common  law  are,  however  very  modern.^*  But  the  law  of 
land  constitutes  an  exception  to  Mr.  Justice  Story's  observation ;  for 
its  basic  principles  depend  wholly  on  the  local  or  Anglican  law  of 
feudal  estates,  as  finally  settled  in  the  reig^  of  King  Henry  II.*' 

In  any  consideration  of  the  ancient  or  mediaeval  law  of  England 
we  are  too  apt  to  express  ourselves  in  terms  which  have  a  double 
signification.  In  the  course  of  time  technical  terms  often  change 
their  meaning,  and  thus  a  legal  institution  of  one  age  may  come 
to  imply  something  very  different  to  readers  of  a  succeeding  epoch. 
To  comprehend  the  mediaeval  or  feudal  law  of  England  requires  a 
special  training  or  it  is  likely  to  be  misunderstood.  The  modem 
mediaevalists,  or  those  who  make  a  special  study  of  mediaeval  law, 
are  now  doing  much  to  correct  the  errors  of  the  institutional  writers 
of  the  eighteenth  century.  Without  entering  into  the  disputable 
and  purely  antiquarian  learning,  which  few  persons  (and  the  pres- 
ent writer  does  not  pretend  to  be  one  of  them)  have  sufficient 
opportunity  or  knowledge  to  illustrate,  let  us  confine  our  considera- 
tion briefly  to  those  established  principles  of  the  English  law  of 
feuds  which  have  a  practical  relation  to  the  present  law  of  real 
property  in  New  York,  and  particularly  to  the  department  of 
conveyancing. 

Feudalism  has  been  said  in  substance,  to  be  a  complex  word, 
not  well  adapted  to  the  use  of  lawyers,  who  imply  by  it  only  that 
feature  which  relates  to  land  tenure.**    As  we  well  know,  land  ten- 

i^Vide  infra,  p.  14.  Law,  I,  43,  citing  Waitz;  Maitland, 

1*  Story,  Eq.  Juris.  I,  §  646.  Domesday  Book  and  Beyond,  223; 

«By  the  "Leges  Henrici  II."  Maitland,   Const    Hist   Eng.   143. 
i«  Pollock  &  Maitland,  Hist  Eng. 


Introduction.  9 

ure  may  exist  without  feudalism,  or  rather  tenure  may  survive  the 
social  and  political  organization  and  the  personal  relations,  together 
known  as  feudalism.     It  is  unnecessary  for  us,  or  for  the  purposes 
of   the    conveyancer,   to   consider   the   still   very   dubious   historic 
forces  which  led  to  English  feudalism,  or  to  determine  whether  it 
was  of  Teutonic  or  of  Roman  origin,  or  whether,  as  is  far  more 
likely,  it  was  not  of  composite  origin.*^     We  may  discard  all  this 
and  beg^  with  the  period  when  the  feudal  establishment,  such  as 
it  was,  was  firmly  founded  in  England,  and  then  most  "  feuds  "  or 
tenant-rights  over  lands  had  become  estates  of  inheritance,  what- 
ever else  they  may  have  been  in  the  earlier  stages  of  the  feudal 
law.'®     When  such  a  tenancy  was  made  inheritable  by  the  form 
of  the  gift,  the  question  alluded  to  by  Glanvill  *®  must  naturally 
have  arisen :    "  Did  it  belong  to  the  donee  alone,  or  to  the  donee 
and  the  heir  presumptive,  conjointly?"    An  objection  founded  on 
ttiis  question  is  said  to  have  been  first  interposed  to  the  aliena- 
tion of  the  feud,  or  tenement,  by  the  ancestor  alone.^    A  conse- 
quence of  this  subsequent  legal  unity  of  ancestor  and  heir  is  shown 
by  the  old  maxim,  "  Ulius  est  pars  patris,"  quoted  by  Sugden  in  his 
notes  to  Gilbert  on  Uses  and  taken  from  a  case  in  the  Year  Books.^* 
It  has  been  already  suggested  that  the  juris prudentia  antiqua  of 
England  may 'be  said  to  extend  to  the  reign  of  Henry  V  (1413- 
1422).    This  reign  is  chosen  by  the  present  writer  as  a  terminus 
ad  quern  or  boundary  of  the  old  law,  because  then  it  was  that 
the  lord  chancellor  first  gave  a  judicial  remedy  to  the  cestui  que 
use,  and  through  this  triumph  of  uses  the  nature  of  the  legal,  or 
"  feudal,"  or  common-law  estate  was  indirectly  subverted.     Prior, 
indeed  very  long  prior,  to  this  reign,  an  estate  in  lands  had  by 
the  laws  of  England  come  to  possess  the  following  characteristic: 

*T  Sec    preface    to    Stubbs'    Select  Comm.  Ill,  494,  495,  496 ;  Goodeve, 

Charters,   14;    Spence,   Eq.  Juris.  I,  Real  Prop.   (4th  ed.)   34 ;  *Maitland, 

chaps.  VI  to  X;  Freeman,  Norman  Const.    Hist.    Eng.    158;    cf.    Hale, 

Conquest,  I,  62;    Maitland,  Domes-  Hist.  Common  Law,  301,  note  (Lon- 

day     Book     and     Beyond,     passim;  don  Edit.    1820). 

Vinc^radoflF.  English  Society  in  the  ^o  Lib.  vii,  c.   i. 

Eleventh     Century,    403 ;     Maitland,  20  Glanvill  did  not  refer  to  "  fam- 

Const.  Hist.  Eng.  6,  8,  57,  158,  163.  ily   property,"   but   to  an   individual 

^*It    is    much    doubted    whether  holding  under  the  law  then  regulat- 

English    feuds,    or    feudal    estates,  ing    feuds.      Dalrymple    on    Feudal 

were    not    always    granted    to    the  Property,  94,  95,  96    (3d  ed,   Lond, 

donee  and  "his  heirs."    Spence,  Eq.  1758). 

Juris.  I,  44,  46;  Pollock  &  Maitland,  21  Sugden's  Gilbert   (3d  ed.),  150; 

Hist  Eng.  Law,   I,  44,  213;  Kent,  4  Hen.  VI,  19b,  pi.  6. 
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it  was  held,  mediately  or  immediately  of  the  king,  by  the  bond 
recognized  in  law  as  tenure.  Either  the  king,  or  some  chief  lord 
holding  of  the  king,  was  the  lord  of  every  estate  in  England. 

Tenures.  Tenure  is  in  Latin  *'  tenor,'*  and  is  the  same  as  "  tenor 
investiturae/'  which  implies  the  terms  of  the  feudal  donation.  But 
English  jurists  use  the  term  "  tenure  "  in  a  larger  sense,  to  denote 
the  feudal  relation.^^  Tenure  at  common  law  may  be  said  to  fall  into 
three  general  divisions  or  classes:  (I)  Chivalry;  (II)  Socage,  and 
(III)  Frankalmoigne.^  Each  class  comprised  several  sub-kinds  or 
species,  which  is  quite  unnecessary  for  us  to  consider.  They  are 
very  familiar  through  works  of  authority.^  The  lord  of  an  estate 
holden  by  tenure  in  chivalry  possessed  a  seigniory,  the  nature  of 
which  is  sufficiently  denoted  by  the  feudal  rights  of  homage,  fealty^ 
escheats,  forfeitures,  reliefs,  primer  seisins,  aids,  wardship  and  mar- 
riage, all  described  in  the  classic  pages  of  Blackstone  and  by  many 
other  writers  on  the  law  of  real  property .^^  The  lord  of  a  fee,  or 
feud,  holden  by  tenure  in  socage,  possessed  a  seigniory  of  a  non- 
military  nature ;  in  other  words,  a  seigniory  of  a  less  highly  feudal- 
ized character.^*  Many  incidents  of  socage  tenure  are  undoubtedly 
of  />ra(?- Norman  origin.  The  essential  characteristic  of  socage  ten- 
ure, in  its  final  stage,  is  that  the  tenant  holds  by  certain  services  for 
all  manner  of  services  so  that  the  service  be  not  knight-service.^ 
Tenure  by  frankalmoigne,  or  free  alms,^®  as  it  never  existed  in  this 
country,  need  not  be  here  considered.^  The  American  lawyer 
rarely  has  to  deal  with  the  tenure  by  frankalmoigne, 'except  in  con- 

22  Vide  Tomlins'  Lyttleton,  note  a,  vice,    and    from    the    incidents    of 

p^   1^  wardship  and   marriage. 

2«No. 'I  and  No.  II  were  lay  ten-  27  Litt.,  8  117;  Vinogradoff,  "  Vil- 

ures;  No.  Ill,  a  spiritual  tenure.  lainage  in  England,"  196;  Maitland, 

24Madox;      Baronia      Anglicana;  Const.   Hist.  Eng.  150. 

Pollock    %     Maitland,     I,    207-389;  ^8  Although  saved  by  stat.  12  Car. 

Challis,    8,    15.      The    precise    time  H,  chap   24  I  have  never  met  an  in- 

,  ^.  .          ,      -r    ^-          u^ stance  of  this  tenure  m  the  provmce 

when  this      classification      became  ^  . _        __    ,       _^            .          , 

,    „                  ,       .        .               ^  .  of  New  York.     It  may  have,  how- 

wholly  comprehensive    is   uncertain.  ^^^^^  ^^.^^^^  .^  ^^^  ^^^^  j^^.^^^  ^^^ 

It  was  certainly  accurate  m  Lyttle-  Maritime  Provinces,  or  in  Canada, 
ton's  day.  jj^^  Crown  could  create  it  undoubt- 

25  Cf.,  the  legal  historians.  Reeves,      ^^jy 

Crabb,  Digby,  Pollock  &  Maitland;  29 See   a   discussion   of   tenure   of 

and  also  the  original  sources,  Glan-  frankalmoigne    in    People    v.    Van 

vill  and  Bracton.  Rensselaer,  9  N.  Y.  334,  335;  Jack- 

26  The    socage    tenant    was     free  son    ex    dem.,    etc.,    v.    Sample,    I 
from  liability  to  render  military  ser-  Johns.  Cas.  231,  236. 
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nection  with  his  reading  of  very  old  English  cases,  bearing  on  the 
law  of  charities.*^ 

The  obligations  of  a  tenant  by  either  of  the  lay  tenures  indi- 
cated, of  course,  corresponded  with  the  rights  of  the  lord.  The 
nature  of  the  interest  of  the  tenants,  during  the  long  period  men- 
tioned is,  on  the  other  hand,  sufficiently  denoted  by  their  rights  to 
seisin  or  possession,  and  to  legal  protection  of  such  possession  in  the 
established  courts  of  the  realm.  But  the  principal  rights  connected 
with  the  tenant's  status,  or  to  use  a  later  term  with  "  his  estate," 
are  related  to  his  power  of  alienation,  and  to  a  succession  by  his 
heirs.  The  nature  of  these  rights  are  the  chief  subject  of  the 
lawyer's  inquiry  at  the  present  day.  It  will  suffice  to  point  out  here 
that  when  both  rights  were  firmly  established,  estates  in  lands  had 
already  attained  a  form  and  a  substance  in  the  common  law  very 
important  to  modem  jurisprudence.  Thenceforth  the  struggle,  both 
political  and  legal,  could  only  be  one  to  augment  the  rights  of  the 
tenant  at  the  expense  of  the  feudal  seigniory.  It  is  a  curious  fact 
in  this  connection  that  in  the  march  of  time,  not  only  did  the  once 
inferior  tenure  (for  socage  tenure  was  usually  the  tenure  of  persons 
of  the  lower  rank),  supplant  the  higher  forms,  but  that  the  redress 
of  tenants  of  leasehold  estates  (which,  as  estates,  are  long  posterior 
to  the  feudal  settlement),  became  the  norm  or  pattern  of  all  legal 
redress  connected  with  the  wrongful  possession  of  land.^^ 

CUnviU  and  Bracton.  The  primary  authorities  upon  the  law  of  es- 
tates in  England,  during  the  period  embraced  in  the  jurisprudentia 
antiqua,  are  the  Justiciar,  Glanvill,  and  the  commentator,  Bracton. 
The  ages  of  these  writers  have  recently  received  much  illumination 
from  the  great  work  of  the  learned  Professors  Maitland  and  Pol- 
lock.'* Glanvill  has  the  distinction  of  being  the  first  writer  upon 
the  subject  of  the  feudal  jurisprudence  of  England,^  having  written 
in  the  reign  of  Henry  11,^  or  only  a  century  after  the  Conquest. 
But  as  his  treatise  deals  mainly  with  remedies  and  practice  ques- 
tions in  the  Curia  Regis  and  only  obliquely  with  the  law  of  estates;'*'^ 


swlt  may,  perhaps,  be  permissible 
for  me,  in  this  connection  only,  to 
refer  to  my  Essay  on  Charitable 
Uses,  pp.  17-19  (N.  Y.  1896). 

3'  Vide  infra,  this  Introduction. 

«Sce  also  Bracton's  Note  Book, 
Maitland;  and  "History  of  English 
Law  before  the  time  of  Edward  I,*' 
P.  ft  M. 

^Traetatus  de  legtbus  et  consue- 
tudinibus  Anglict, 


8*  Hist.  Eng.  Law,  Pollock  & 
Maitland,  L  146;  cf.  8  Reports, 
Coke's  Preface,  and  Preface  to 
Beame's  Translation  of  "  Glan- 
vill," p.  xvii. 

85  Glanvill  is  much  used  by  Hal- 
lam  in  his  Essays  on  the  Feudal 
System,  and  also  by  Freeman  in  his 
histories  and  invariably  with  profit- 
able results. 
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it  is  now  much  less  cited  in  legal  controversies  than  the  more  ex- 
tended commentaries  of  Bracton,  who  wrote  in  the  reign  of  Henry 
III  (1216-1272).^*  Bracton  deals  much  more  extensively  and  in 
detail  with  the  laws  and  customs  of  England.  His  work  has  been 
called  "  th^  crown  and  flower  of  English  mediaeval  jurisprudence."^ 
Professor  Vinogradoff  of  Moscow  states  that  there  is  nothing  to 
match  Bracton's  work  on  the  laws  of  England  in  the  whole  legal 
literature  of  the  Middle  Ages.^^  No  one  who  will  take  the  trouble 
to  consult  the  text  of  Glanvill  or  Bracton  with  attention  can  fail  to 
perceive  in  some  degree  the  bearing  which  it  has  upon  the  modern 
jurisprudence  of  England  and  of  this  country.  But  as  Glanvill's 
treatise  owes  little  to  the  Roman  law,  of  which  Bracton  is  textually 
full,  he  is  higher  evidence  than  Bracton  as  far  as  his  text  goes, 
although  the  text  of  neither  author  is  now  entitled  to  be  regarded 
as  authority  in  a  court  of  common  law,  unless  supported  by  deci- 
sions.^® Fortunately  decisions  are  not  lacking  within  a  brief  space 
after  the  ages  of  these  authors.  The  Year  Books  begin  about  1292, 
or  in  the  twentieth  year  of  the  reign  of  Edward  I.  They  end  ab- 
ruptly in  the  reign  of  Henry  VHI.^  Havmg  now  briefly  indicated 
the  primary  authorities  concerned  with  the  ancient,  or  the  common- 
law,  jurisprudence  of  England,  we  are  prepared  to  pass,  to  the 
further  consideration  of  those  features  of  estates  in  lands  which 
proved  permanent  elements  in  English  and  in  Anglo-American  law. 


M  The  reader  will  find  in  the  Pub- 
lications of  the  Selden  Society,  Vol- 
ume 8,  an  interesting  comparison  of 
the  texts  of  Aro  and  Bracton. 

8'^Vol.  I,  Apparatus,  Maitland, 
Bracton's  Note  Book. 

38  Pollock  &  Maitland,  Hist.  Eng. 
Law,  I,  185. 

89  Stowell  V.  Lord  Zouch,  i  Plow. 
353 ;  Blundell  v.  Catterall,  5  B.  &  A. 
268.  I  have  seen  Bracton  quoted  in 
the  New  York  Reports  without  ref- 
erence to  this  distinction  and,  there- 
fore, note  it.  The  argument  on  the 
disputed  authority  of  these  ancient 
commentators  is  well  presented  by 
Mr.  Scrutton  in  "  Roman  Law  and 
the  Law  of  England." 

^  Chancellor  Kent  says  they  begin 
in  the  reign  of  Edward  II  (vide 
Comm.  I,  p.  480)  ;  but  he  probably 
never   saw   the   earlier   books,    only 


lately  accessible  in  this  country 
through  the  publications  of  the  Sel- 
den Society,  the  Rolls  Series,  and 
the  works  of  Horwood  and  Pike. 
Five,  volumes  of  the  Year  Books  of 
Edward  I,  and  thirteen  volumes  of 
the  Year  Books  of  Edward  II  are 
published  in  the  Rolls  Series.  The 
Selden  Society  have  undertaken  the 
publication  of  the  Year  Books  of 
Edward  II.  See  Year  Book  Bibliog- 
raphy, 14  Harv.  Law  Rec.  557;  Mait- 
land Introduct.  to  Year  Books  of  i 
&  2  Edw.  II,  A.  D.  1307-1309 ;  Int.  to 
2  &  3  Edw.  II,  Seld.  Soc.  Pub.  for 
1903  and  1904;  also  Essay  24,  Select 
Essays  in  Anglo-American  Legal 
Hist.     II,     96.       There     are     occa- 

« 

sional  references  to  the  Year  Books 
in  the  New  York  Reports,  e.  g.,  9 
N.  Y.  334;  16  Johns.  384,  393,  405; 
85  App.  Div.  258. 
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EnslJBh  Feudalism.  The  supremacy  of  the  Crown,  in  respect  of  all 
landed  estates,  is  the  distinguishing  constitutional  or  legal  character- 
istic of  English  feudalism.  It  undoubtedly  dates  from  the  year 
1086  and  the  meeting  on  the  plains  of  Salisbury,  when  it  was  en- 
acted that  all  men,  whether  tenants  of  the  Crown  or  not,  should 
take  the  oath  of  fealty  to  the  king.*^  This  supremacy  of  the  Crown 
of  England  accounts  for  the  ultimate  doctrine  of  the  common  law 
**  that  all  the  land  in  England  was  either  in  the  hand  of  the  king 
himself  or  held  of  him  by  his  tenants  in  capita  "^  By  a  natural 
extension,  this  doctrine  was  applied  to  the  colonies  of  England,** 
including  the  province  of  New  York.** 

Development  of  Power  of  Alienation.  The  essential  right  of  a  tenant 
of  lands,  during  the  first  period  of  English  jurisprudence,  has  been 
already  stated  to  be  related  to  his  power  of  alienation.**^  Let  us, 
then  briefly  refer  to  the  growth  of  the  tenants'  power  of  alienation. 
The  precise  starting  point  of  this  power  is  said  to  be  in  dispute,*® 
Coke  maintaining  that  '*  the  liberty  and  power,  originally  vast,  was 
gradually  circumscribed;*^  whereas  Blackstone  postulates  the 
"*  original  inalienability "  of  the  fief  or  feudal  estate.**  Without 
entering  into  the  merits  of  the  alleged  controversy  between  the 
oracles  of  our  law,  it  may  be  suggested  that  the  historical  theor}' 
adopted  by  Cruise  in  his  work  on  Fines  and  Recoveries,  is  entitled 
to  attention.  He  states,  in  substance,  that  immediately  after  the 
Conquest,  it  was  the  Norman  policy  to  render  feudal  tenements 
inalienable,  and  that  the  feudal  doctrine  on  non-alienation  was  very 
strictly  enforced ;  but  when  the  Norman  power  and  dynasty  was 
firmly  established,  it  was  no  longer  good  policy  for  the  Crown  to 
contribute  to  the  feudal  power  of  the  great  nobility,  and  that  then 
a  Crown  policy,  favorable  to  tenant's  power  of  alienation,  set  in.*® 


*i  Freeman,  Norman  Conquest, 
IV,  472;  Glanvill,  Lib.  ix,  c.  2;  cf, 
Stubbs,    Const.    Hist.    £ng.    I,   266, 

267. 
^  Challis,  4 ;  Black.  Comm.  II,  59. 

«  Mitchel  V.  United  States,  9  Pet. 
748;  Martin  v.  Waddell,  16  id.  at  p. 
426. 

♦*  Jackson  ex  dem.,  etc.,  v.  Ingra- 
ham,  4  Johns.  163,  182;  People  v. 
Livingston,  8  Barb.  276;  People  v. 
Clarke,  10  id.  120^  141 ;  People  v. 
Rector,  etc,  Trinity  Church,  22  N. 


^.  Supra,  p.  II. 

*«  Pollock  &  Maitland,  I,  310;  sed 
cf,  Butler  Intd.  to  13th  ed.  Co.  Litt 
xviii. 

*''^Co.  Litt.  43a,  and  so  Digby 
Hist.  Real  Prop.  199  (2d  ed.). 

*8Comm.  II,  71,  72,  and  so  other 
writers  on  early  feudal  law,  e,  g., 
Bigelow,  Placita  Anglo>Normannica 
Intd.,  p.  xliv. 

**  Cruise,  Fines  &  Recoveries,  II, 
3  (3d  ed.,  Dublin,  A.  D.  1787) ; 
Jenks,  ''  Edward  I,"  p.  aoo  seq. 
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Notwithstanding  the  discussion  of  this  historical  question  in  many 
adjudicated  cases  in  this  country,  it  may  be  pointed  out  that  subse- 
quent to  the  Conquest,  and  prior  to  the  year  12 17,  there  is  little 
exact  evidence  concerning  the  precise  extent  of  the  tenant-right  of 
alienation.  What  there  is,  is  largely  statutory.  Magna  Charta  of 
1 21 7  only  provided,  in  substance,  that  no  man  should  sell  more  of 
his  land  than  that  the  residue  might  be  sufficient  to  answer  the 
services  due  to  the  lord  of  the  fee.**  This  law  obviously  recognizes 
the  tenants'  power  of  alienation,  to  some  extent,  and  also  that 
feudal  consequence  of  a  partial  alienation  which  is  known  as  sub- 
infeudation ;  a  system  of  alienation  wherein  the  last  grantor  stands 
as  mesne  lord  to  his  vendee,^^  and  also  as  tenant  to  his  old  feudal 
superior,  the  bond  being  theoretically  unbroken,  although  the  reme- 
dies of  the  chief  lord,  dominus  capitalis,  may  be  purely  real  or  in 
rem  —  a  very  important  factor  in  the  devebpment  of  the  law  of 
feudal  property.  Magna  Charta  certainly  serves  to  show  a  consider- 
able modification  of  purely  feudal  law,  for  in  any  strict  system  of 
feudalism  feuds  were  not  vendible.  It  is  not  until  the  legal  notion 
of  property  in  land  begins  to  triumph  over  the  legal  notion  of  the 
status  of  the  tenant  in  relation  to  his  lord,  that  the  law  permits 
feudal  tenants  to  sell  their  holdings.  When  such  tenants  may  by 
law  freely  sell  their  land  we  have  arrived  at  a  point  where  modern 
law  may  be  said  to  begin. 

It  was  stated  that  the  accepted  legal  history  of  the  tenants'  origi- 
nal right  to  alienate'  their  feudal  estates  in  England  is  not  altogether 
satisfactory.  The  evidence  is  at  best  extremely  meagre,  and  most 
legal  historians  have  been  content  with  a  reference  to  a  passage  in 
Coke's  Second  Institute,^^  or  with  passing  generalities  derived  from 
the  Libri  Feudorum^  which  have  no  precise  reference  to  English 
feuds.  The  best  evidence  attainable  is  inferential  and  largely  de- 
rived from  the  text  of  the  Statutes  Dc  Bonis  and  Quia  EmptoresJ*^ 


^  }fagfta  Charta  (cd.  1217),  ch. 
39.  This  act  is  given  in  extenso  in 
Coke's  2(1   Inst.    1-78. 

^^  Called   tenant  in  demesne. 

R2  2d   Inst.  65-67. 

^'*  Printed  at  the  end  of  vol.  III. 
Corpus  Juris  Civilis,  ed.  Fratrum 
Krieseliorum. 

**  The  great  work  of  the  Profes- 
sors, Pollock  and  Maitland,  does  not 
extend  to  the  passage  of  the  Statute 
Quia  Emptores,   lapa     They   speak 


with  much  reserve  on  the  subject  of 
alienation  before  1290.  What  they 
do  say  is  a  great  advance  of  their 
predecessors.  Professor  Vinogra- 
doff  has  recently  indicated  the  dif- 
ficulty in  determining  when  land 
first  became  alienable  by  primitive 
law.  Although  he  refers  to  a  period 
anterior  to  the  feudal  age  of  Eng- 
land, his  remarks  are  very  apposite 
to  the  early  feudal  law  of  England. 
20  Harv.  Law  Rec  532. 
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Even  the  scientific  historians,  such  as  Stubbs  and  Freeman,  shed 
little  light  on  the  early  exercise  of  this  right  or  power,  while 
the  legal  historians  until  recently  only  buttress  one  another  by  a 
system  of  cross-references  to  Coke  and  one  another  in  a  manner 
which  would  be  highly  amusing  were  the  subject  of  less  interest 
to  the  law  of  property.  We,  however,  know  that  the  early  rules  of 
law  concerning  the  alienability  of  tenants'  rights  over  land  differed 
much  in  town  and  country.^  In  town,  the  tenant  had  much  the 
greater  right.  What  we  have  to  say  here  refers  to  the  general  com- 
mon law  rather  than  to  the  law  of  particular  localities.  It  would 
be  highly  presumptuous  here  to  attempt  to  unravel  problems  so 
dependent  on  profound  research  and  the  most  exalted  scholarship. 
Yet,  with  this  explanation,  certain  obvious  inferences  may  be  tol- 
erated in  view  of  their  relation  to  the  existing  and  modern  authori- 
ties, and  in  view  also  of  the  importance  sometimes  attributed  by  the 
courts  of  New  York  to  the  common  law  of  England  prior  to  the 
Statutes  De  Bonis  and  Quia  emptores  terrarumJ^ 

If  we  start  with  the  provision  of  the  12 17  edition  of  Magna 
Charia  already  noticed,^  and  assume  a  natural  tendency  on  the 
part  of  the  feudal  lords  to  insist  on  conditions  which  must  have  been 
implied  or  expressed  at  the  origin  of  their  tenants'  estates  —  a  posi- 
tion quite  conceivable  in  view  of  the  known  reciprocal  feudal  obli- 
gations of  the  lord  to  defend  and  warrant  the  tenants'  possession^ 
—  we  are  at  least  prepared  in  good  company  to  conjecture  the 
nature  of  some  struggle  which  must  have  led  to  the  Statutes  De 
Bonis  and  Quia  Emptores,  That  there  were  before  these  statutes 
conditions  connected  with  the  creation  of  the  tenants'  rights  over 
land  cannot  be  doubted.  The  earliest  charters  extant  in  England 
arc  full  of  conditions**  which  are  known  to  be  the  remote  parents 
of  uses,  trusts,  and  covenants  running  with  the  land  as  well  as  of 
those  rights  at  a  later  day  known  as  "common-law  conditions."®^ 
Il  was  the  diverse  nature  of  the  original  conditional  donations  of 


**  Vol.  21,  Seldcn  Society  Pub.  for 
1906,  Intd.,  p.  Ixxxvii  seq, 

w  Vide,  e.  g.,  Anderson  v.  Jack- 
son, 16  Johns.  382,  404,  425;  People 
V.  Van  Rensselaer,  9  N.  Y.  291,  334; 
Van  Rensselaer  v.  Hays,  19  id.  68, 

72. 

^T  Supra,  p    14, 

WGIanvill,  L.  ix,  c.  iv;  Wright, 
Tenures,  44. 

w  Vide  Thorpe  Diplomatarium 
Anglicum  Aevi  Saxonici,  passim^  -et 


Sharon,  Turner,  Hist.  Anglo-Sax- 
ons, II,  appendix  IV,  "  Anglo-Saxon 
Landed  Property ; "  Statute  De 
Bonis ^  cap.  i. 

**  See  modern  instances  of  con- 
fusion between  trusts  and  condi- 
tions subsequent.  Birdsall  v.  Grant, 
37  App.  Div.  348;  United  States  v. 
Loughrey,  172  U.  S.  2c6,  221. 
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land  which  no  doubt  ultimately  led  to  the ,  classification  of 
fees  and  estates.  But  in  the  days  of  Glanvill  and  Bracton  fees  had 
not  been  subjected  to  classification.®^  All  tenements  were  simply 
free  or  non-free,  and  this  classification  was  at  first,  as  I  venture  to 
think,  wholly  connected  with  the  status  of  the  tenant,  rather  than 
with  the  nature  of  his  estate.®^  No  precise  deductions  concerning 
the  extent  of  the  earliest  tenant-right  of  alienation  can,  however, 
be  drawn  without  a  resort  to  some  hypothetical  definition  of  the 
earliest  normal  type  of  feud  or  fee.  It  is  common,  but  far 
from  authorized,  to  assiune  that  Littleton's  definition  of  an  English 
fee  simple,  feudum  simplex,  although  made  four  centuries  later, 
embraced  the  most  extensive  tenant-right  known  before  the  Statute 
De  Donis,  and  then  to  explain  that  statute  by  a  desire  on  the 
part  of  tenants  to  acquire  a  fee  of  the  most  liberal  character.  Such 
are  the  shifts  of  even  an  exact  science,  in  the  absence  of  the  desired 
evidence.  The  definition  of  Littleton,  unquestionably  true  in  his 
day,  thus  enables  the  legal  historian  to  assume  with  Coke  that  a 
fee  simple  originally  conferred  certain  power  of  alienation  and  the 
right  of  succession  ab  intestato,  and  that  out  of  this  fee  simple  came 
all  other  estates  known  to  the  later  common  law.  This  method  of 
writing  a  history  of  tenant-right  is,  of  course,  satisfactory  only  in 
so  far  as  it  is  sustained  by  contemporary  evidence.  It  is  apt  to  be 
most  misleading  history  where  it  is  wholly  inferential. 

If  the  lords  insisted  upon  the  fulfillment  of  conditions  contained 
in  feudal  donations  of  land,  and  particularly  of  that  one  providing 
that  where  land  was  granted  to  a  man  and  the  heirs  of  his  body, 
or  heirs  by  such  an  one  his  wife,  it  should  revert  to  the  feudal 
donor  in  case  the  heirs  of  the  donee  failed,  it  would  be  natural 
to  assume  that  the  tenants  resisted  the  claim.  It  is  always  assumed 
by  law  writers,  despite  the  later  maxim,  nemo  est  haeres  viventis, 
that  a  feudal  donation  to  A.  and  the  heirs  of  his  body  was  originally 
treated  as  one  on  condition,  and  that  birth  of  issue  fulfilled  the  con- 
ditions, and  thfenceforth  that  the  tenants'  fee  was  free  of  all  condi- 
tions, or,  in  other  words,  feudum  simplex,^  The  best  evidence  of 
the  existence  of  this  state  of  things  prior  to  1285  is  the  first  chapter 
of  the  Statute  De  Donis,  which  Lord  Coke  treated  as  conclusive. 
The  professors,  Pollock  and  Maitland,  marshal  other  documentary 

<Q  Glanvill,  L.  ix,  c.  ii ;  Bracton,  f.  his  lord  grants  that  he  may  have  a 

ao7.  free  estate  — '  franc  estat '    ♦    *    ♦." 

®  Sec  for  example  "  The  Mirror  Cf.,  Maitland,  Const  Hist  Eng.  35. 

of  Justices,"  Lib.  II,  cap.  28,  where  ^And  see  Anderson  v.   Jackson, 

St  18  said,  "A  serf  becomes  free  if  16  Johns.  382,  425. 
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evidence,  although  precisely  at  the  most  interesting  point  of  the  in- 
quiry—  the  action  of  the  judges  in  interpreting  such  conditions 
favorably  to  the  tenant  —  there  appears  to  be  no  definite  reference 
to  the  authorities.^  Thus,  the  lawyer  of  to-day  must  still  adhere 
for  his  authority  to  the  recital  of  the  Statute  De  Bonis,  and  in  so 
doing  he  will  possess  the  undoubted  advantage  of  being  in  the  com- 
pany of  Coke  and  Blackstone. 

The  statute  of  Westminster  2d,  cap.  I,  commonly  called  the 
"  Statute  De  Bonis,"  ^  was  passed  in  1285,  and  obviously  for  the 
purpose  of  enforcing  conditions  contained  in  allotments  or  grants  of 
territory,  and  thus  enabling  the  lords  of  the  land  to  profit  by  the 
reversion  or  escheats  on  the  failure  of  the  right  heirs  of  the  tenant. 
Its  ultimate  effect  was  to  raise  a  class  of  estates  intermediate  be- 
tween a  fee  simple  and  an  estate  for  life,  called  an  "  estate  tail," 
which  as  Littleton  says  was  wholly  by  force  of  this  statute.®®  The 
effect  of  this  statute  upon  alienation  was  for  a  time,  or  until  the  year 
1472,®^  to  circumscribe  the  power  of  tenants  in  tail  to  alienate  their 
tenements.  It  had  no  relation  to  those  estates  which  were  without 
conditions,  now  called  fees  simple. 

The  next  statute  affecting  the  tenant's  power  of  alienation  was 
passed  five  years  later,  or  in  1290,  and  was  directed  to  the  practice 
of  alienating  lands  by  the  process  called  sub-infeudation.  This 
statute  of  Westminster  3d,®^  called,  "Quia  emptores  terrarum," 
from  the  three  first  words  of  the  statute,  was  passed  in  the  interest 
of  the  feudal  superiors,  as  by  sub-infeudation  they  in  some  instances 
were  deprived  of  the  fruits  of  feudal  tenure.®®  The  statute  provides 
that  it  shall  be  lawful  to  every  freeman  to  sell  at  his  own  pleasure 
lands  or  part  of  them  so  that  the  feoffee  shall  hold  the  same  lands 
or  tenements  of  the  chief  lord  of  the  fee.'^®  This  enactment  gaye 
a  death  blow  in  England  to  alienations  by  the  process  called 
sub-infeudation.  Henceforth  the  right  of  free  tenants  (not  being 
tenants  in  capite  of  the  Cro^n)  to  alienate  their  tenements  is  clear. 
This  statute  has  been  thought  to  have  had  no  reference  to  the  King's 
tenants  (tenants  in  capite),  who  were,  however,  specially  enabled 

••  Hist.  Eng.  Law,  II,  17.  18.  «  18  Edw.  I. 

•  2d  Inst  *  See  the  text  of  the  statute  itself 

w  I  13,  and  Van  Rensselaer  v.  Hays,  19  N. 

•^Thc   year   of   Taltarum's    case,  Y.  68,  72. 

generally    accepted    as    the    starting  ^o  Coke's  2d  Inst  50a 
point  of  the  case  law,  enabling  alien- 
ation by  tenants  in  tail. 
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by  the  statute  de  praerogativa  regis,''^  now  called  apocryphal.''*  The 
Statute  Quia  Emptores  certainly  had  no  reference  to  those  who  held 
by  unfree  tenure,  or  who  did  not  possess  the  status  of  free  men  at 
the  time  of  its  passage  or  adoption. 

Growth  of  Estates  in  Lands.  The  legal  notion  of  *^  estates  "  in  land 
is  purely  English  in  origin.'^  From  the  year  1290,  when  the  Statute 
Quia  emptores  was  enacted,  until  the  reign  of  King  Henry  VIII, 
there  was  no  great  statutory  change  in  the  legal  relation  of  the  ford 
of  the  fee  and  the  tenant,  for  during  that  whole  period  every  occu- 
pier's possession  of  land  was  only  a  tenancy;  the  King  being  the 
sole  allodial  proprietor.  In  view  of  this  fact,  the  nature  of  estates 
in  land  by  the  law  of  England  may  be  said  to  have  assumed  definite 
form  and  shape  in  the  first  period,  or  that  one  prior  to  the  judicial 
enforcement  of  uses  in  the  days  of  Henry  V.  But  in  so  long  a 
period  of  time  as  the  four  centuries  prior  to  King  Henry  V,  the 
growth  of  legal  conceptions  was  certainly  not  stationary.  A  strictly 
feudal  estate  under  the  Normans  and  Angevins  was  being  devel- 
oped into  an  estate  less  highly  feudalized  under  later  dynasties.^* 
Yet  in  looking  back  on  the  entire  period  from  so  great  a  distance  of 
time  as  the  present,  it  is  not  inaccurate  to  group  the  widely  different 
days  of  both  Glanvill  and  Bracton,  and  to  include  even  the  time  of 
which  Littleton  wrote,  for  the  system  of  tenures  treated  by  him 
extended  back  to  the  feudal  settlement,  although  in  Littleton's  own 
day  feudalism  was,  no  doubt,  in  a  declining  stage.  In  legal  theory 
it  remained  dominant,  but  in  practice  it  was  being  subverted  with- 
out being  formally  abrogated. 

The  time  when  Littleton  was  writing  his  great  work  on  Tenures 
has  long  been  regarded  as  the  proper  point  to  describe  as  a  whole 
the  development  which  estates  in  lands  had  then  attained  in  the 
law  of  England.  We  are  by  this  course  enabled  to  add  to  the 
treatises  of  Glanvill  and  Bracton  the  authority  of  the  Year  Books,'' 
and  to  profit  by  the  commentaries  of  Littleton,  which  may  be  said  to 

■^^  Edw.  II,  cap.  6;  Black.  Comm.  day  the  various  Abridgments  of  the 

II,  289;  Lewis,  Perpetuity,  14;  Peo-  Year  Books  by  Statham,  Fitz  Her- 

ple  V.  Van  Rensselaer,  9  N.  Y.  291.  bert,    Brooke    and    Rolle    answered 

'^^  Pollock    &    Maitland,    Hist,    of  most  practical  purposes.    The  writer 

Eng.  Law,  I,  316.  now  possesses  in  his  library  the  very 

73  See  Markby,   Elements  of  Law,  same    Abridgements    used    by    Su- 

S  301.  preme-Court  Justice  William  Smith, 

'*  See  Jenks,  Edw.  I,  p.  200,  et  seq,  before  our  Independence,  and  after- 

75  The    official     reports    of    cases  wards  by  Mr.  Justice  Morgan  Lewis, 

from  the  reign  of  Edward  I  to  the  the  predecessor  of  Kent  in  the  Su- 

rci::n   of   Henry  VIIL     At  a  later  prcmc  Court  of  New  York. 
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crown  the  completed  edifice  of  Anglican  feudalism,  just  as  Glanvill 
and  Bracton  serve  to  mark  the  earlier  stages  of  the  same  system. 

Although  Littleton's  work  was  probably  not  published  until  later, 
it  was  undoubtedly  written  in  the  reign  of  Edward  IV,''*  and  is, 
therefore,  entitled  to  be  regarded  as  indicating  the  state  of  the 
common  law  in  the  reigns  immediately  preceding,  including  that 
of  King  Henry  V,  when  uses  were  first  regularly  recognized  by  an 
established  court  of  the  realm.  Until  a  very  recent  day  Littleton's 
was  the  first  treatise  concerning  real  estates  given  to  a  student  of 
the  common  law.''^  Littleton  is  still  a  work  of  the  highest  authority 
in  the  courts  of  New  York.''®  Treated  as  a  merely  historical  docu- 
ment, it  is  entitled  to  precedence  in  an  orderly  perusal  of  authorities 
bearing  on  the  law  of  real  property. 

While  considering  briefly  the  nature  of  a  tenant's  estate  of  free- 
hold, according  to  the  more  ancient  jurisprudence  of  England,  it 
is  unnecessary  to  note  in  detail  slight  changes  and  distinctions  em- 
braced in  so  k)ng  a  period.  We  may  best  confine  our  attention  to  a 
summary  of  a  freeholder's  rights  about  the  year  1400,  over  lands 
held  by  the  socage  tenure  —  the  only  common-law  tenure  ever 
known  in  practice  in  New  York.  It  will  be  unnecessary,  for  the 
same  reason,  to  pay  any  attention  to  the  peculiar  or  different  rules 
of  law  relating  to  tenure  by  chivalry  and  particularly  that  species 
of  it  known  as  knight-service ;  for  the  military  tenures  had  been  all 
abolished  in  England  prior  to  the  English  dominion  over  New 
York,***  and,  therefore,  never  became  connected  with  our  law  of 
estates  in  lands. 

Although,  as  before  indicated,  the  modern  lawyer's  conception  of 
a  feodum  simplex,  or  fee  simple  estate  in  lands,  does  not  in  all  points 
coincide  with  the  conceptions  of  the  lay  historian,  such  a  fee  may  be 
said  finally  to  denote,  in  the  ancient  or  feudal  jurisprudence  of 
England,  the  largest  collection  of  rights  possessed  by  any  feudal 


T«A.  D.,  1461-1483.  See  Mr. 
Tomlins'  learned  note  on  this  sub- 
ject in  his  edition  of  "  Lyttleton." 

'^  The  common  edition  of  Little- 
ton is,  of  course,  Coke's  translation, 
with  his  notes  and  those  of  the  dis- 
tinguished scholiasts,  Mr.  Hargrave 
and  Mr.  Butler.  But  one  equally 
acceptable  to  most  persons  is  the 
edition  by  Mr.  Tomlins,  which  is 
very  condensed  and  precise  in  the 
notes,     while     preserving    the     law 


French  of  Littleton  himself.  Both 
editions  are  very  commonly  in  law- 
yers', libraries,  and  need  only  be 
mentioned.  Coke  pronounced  Lit- 
tleton's Treatise  to  be  "the  most 
perfect  work  ever  written  in  any 
human  science."  Preface,  ist  In- 
stitute. 

TOE.  g.,  6  N.  Y.  493;  19  id.  76;  26 
id.  576. 

79  12  Car.  II,  chap.  24,  et  vide  in- 
fra. 
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tenant  of  lands.  By  the  later  common  law  a  fee  simple  came  to 
pass  to  the  heir  at  law  free  from  any  qualification  arising  out  of 
the  terms  of  the  gift.  Tenants  in  fee  simple  (certainly  after  the 
year  1290,  the  date  of  the  Statute  Quia  Emptores)  had  power  to 
alienate  their  estates.  Thus,  in  legal  theory,  a  feud  or  fee  of  this 
character  came  ultimately  to  furnish  to  lawyers  the  normal  type  of 
inheritable  estates  in  lands,  notwithstanding  the  feet  that  long 
before  the  Statute  De  Donis  conditions  were  frequently  coupled 
with  gifts  of  feuds  of  inheritance.^  After  that  statute  enforcing 
the  conditions  of  the  gift  arose  the  class  of  feuds  or  fees,  known 
as  "  fees  tail,"  which  Littleton  comprehensively  states  were  wholly 
hj   force  of  that  statute. 

In  early  feudal  times  the  subordinate  landholder,  even  of  a  pure 
feud  {feodum  simplex,  or  fee  simple),  lost  the  more  ancient  power 
of  testamentation.  The  feudal  burdens  of  tenure  and  the  loss  of  a 
testamentary  power  are  the  main  characteristics  of  a  purely  feudal 
estate  in  lands  after  the  year  1290.  This  loss  of  the  power  of  will- 
ing lands  was  a  feudal  innovation,  for  by  the  ^ra^-Norman  law 
devises,  introduced  by  the  clergy,  were  not  unknown.®^  The  fact 
undoubtedly  is  that  prior  to  the  Norman  Conquest,  or  to  the  Nor- 
man dynasty  (whichever  way  we  may  choose  to  regard  the  incom- 
ing of  the  Normans),  so-called  "Anglo-Saxon  Law  "  was  very  ele- 
mentary and  such  as  was  adapted  to  a  crude  and  primitive  society 
in  a  state  of  political  flux.**  The  clergy  had  been  influential  enough 
to  introduce  the  Roman  law  of  wills  in  England  prior  to  the  rule 
of  the  Normans.  It  was  not,  however,  consistent  with  the  prin- 
ciples of  Norman  feudality  that  the  subordinate  landholder's  testa- 
mentary power  should  continue  to  exist.  Such  a  power  was  cer- 
tainly calculated  to  embarrass  the  claims  of  feudal  superiors.  Thus 
it  happened  that  the  so-called  common  law  law  of  England  did  not 
permit  devises  of  lands.®^     • 


soLitt,  S  13;  et  cf.,  Bracton  pas- 
sim on  Conditional  Gifts. 

^^  This  well-established  fact  is 
&hown  by  the  Saxon  wills  ex- 
tant. See  Thorpe,  Diplomatorium 
Anglicum  Aevi  Saxonici,  passim; 
Stubbs,  Const.  Hist.  Ill,  545. 

®We  know  very  little  accurately 
enough  as  yet  of  the  law  of  England 
prior  to  1066  to  enable  us  to  write 
or  trace  the  precise  history  of  the 


origin  of  all  our  legal  institutions. 
Cf.,  Maitland,  Domesday  Book  and 
Beyond,  221,  226,  520;  Pollock,  Eng- 
lish Law  before  the  Norman  Con- 
quest, 14  Law  Quar.  Rec.  291- 
306;  Essays  in  Anglo-Saxon  Law 
(Boston,  1876),  passim;  Vinogra- 
doff,  Villainage  in  England,  passim, 
88  Powell,  Devises,  I,  4;  In  the 
Matter  of  Will  of  Fox,  52  N.  Y. 
530,  at  p.  533. 
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Dower,  or  posthumous  provision  for  the  wife  of  tenant  in  fee 
simple,  is  recognized  as  early  as  Magna  Charta.^  When  tenant 
in  fee  simple  came  to  die  the  estate  devolved  on  the  heir  after  the 
reign  of  Henry  III  (1216-1272),®**  very  much  according  to  the 
principles  of  descent,  prevailing  down  to  the  present  century.^ 
Primogeniture,  said  to  be  of  Norman  origin®^  (but  probably  peculiar 
to  military  tenures),^  finally  triumphed,  even  in  respect  of  socage 
lands,  as  the  common-law  rule ;  ^  although  the  more  ancient  rule  of 
partible  inheritances  survived  by  particular  custom  in  many  places.®® 
Thus  we  perceive  that  prior  to  the  reign  of  Henry  V  (A.  D.  1413- 
1422)  an  estate  in  lands  had  come  to  mean  property  of  the  tenant, 
out  of  which  provision  could  be  made  for  the  wife,  and  that,  subject 
to  the  wife's  provision,  such  estate  descended  to  the  heir  of  the 
tenant  But  the  inheritable  estate  was  subject  to  the  many  feudal 
burdens  already  mentioned.®^  These  feudal  burdens  are  the  dis- 
tinguishing characteristics  of  the  estate  of  the  period,  as  contrasted 
with  the  estate  of  a  later  day. 

Clasaiiication  of  Fees.  Scientific  classification  is  not  a  characteristic 
of  the  early  law  writers  of  England.  The  emergence  of  settled 
concepts  from  the  chaos  of  custom  always  denotes  a  comparatively 
late  stage  of  development.  The  institution  described  is  necessarily 
older  than  the  description.  So  it  is  with  classifications.  In  any 
science  the  newest  classes  are  apt  to  be  more  complete  than 
the  older  classes.  Littleton  is  a  comparatively  late  writer"  on 
the  mediaeval  or  feudal  law  of  England.  Now  Littleton  takes  no  note 
of  any  classes  of  fees  other  than  "  fees  simple  "  and  "  fees  tail,"®* 
which  last  he  states  are  wholly  by  force  of  the  statute  of  Westmin- 
ster 2d  (De  Donis),  and  before  that  statute  were  but  "  fees  simple 
conditional.*'^  Littleton  ignores  entirely  the  ancient  fee  known  as 
**  fee  farm,"  '^  feodi  firma,"  treating  of  it  only  indirectly  or  from 
the  point  of  view  of  the  landlord,  under  "  rents,"  ^  notwithstanding 
the   fact  that   fees   farm  were  very  ancient,  being  mentioned   in 

**Ed.   1215,  cap.  vii.  Henry  II  as  the  time  when  primo- 

^  See  a  most  interesting  discourse  geniture  first   prevailed  in  England, 

on  the  Law  of  Descent:  Pollock  &  "The   Mirrour"  makes  it   in   reign 

Maitland,   Hist.   Eng.  Law,   II,  257.  of   Henry  III.     Cf.,  Pollock,  Land 

««aianged  in  New  York  in  1782.  Law,  p.  206. 

See  Decedent  Estate  Law.  «>  Sandys,   History   of   Gavelkind, 

*^  Sandys,  Hist,  of  Gavelkind,  238.  passim. 

w  Pollock  &  Maidand,  Hist.  Eng.  »i  Supra,  p.  la 

Law,  II,  265,  seq.;  Glanvill,  Lib.  vii,  ^  §5  i,  13. 

cap.  III.  MLitt.,  §  13. 

»  Reeves,  Hist.  Eng.  Law,  I,  254,  ^8  217. 
255.      Glanvill    fixes    the    reign    of 
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Magna  Charta.^  It  is,  however,  to  be  remembered  that  in  Little- 
ton's  day  the  feudal  system  "  of  England  had  been  greatly  relaxed, 
although  in  legal  theory  it  still  remained  the  basis  of  the  land  law 
of  England.  Indeed,  Littleton's  own  treatise  is,  strictly  speaking, 
a  departure  from  the  purely  feudal  law.  In  parts  it  is  strangely 
modern  and  much  of  it  remains  law  at  the  present  day.  Littleton 
in  fact  seems  to  have  been  influenced  by  some  spirit  of  modernity, 
for  in  his  treatise  he  practically  ignores  any  classification  based 
upon  the  characteristics  of  feuds  or  fees,  and  attempts  to  classify 
the  rights  of  certain  tenants  over  lands,  under  "  estates  upon  con- 
dition ;  "  thus  abandoning  fees  as  a  basis  of  classification  and  resort- 
ing to  the  more  modern  "  estates."^  It. is  perhaps  not  curious  that 
in  this  attempt  he  nearly  loses  sight  of  that  very  ancient  class  of 
fees  known  as  "  fees  farm,"  as  such  fees  possessed  the  inheritable 
characteristic  of  fees  simple,  in  passing  to  the  farmers',  or  grantees', 
heirs  at  law.^ 

The  custom  in  England  of  reserving  rent  on  certain  grants  of 
lands  long  antedates  the  Norman  Conquest.  In  primitive  days  such 
rent  was  payable  in  provisions  for  the  supply  of  the  lord's  table. 
At  a  later  day  this  obligation  was  commuted  for  a  money  pay- 
ment.^ When  this  custom  was  perpetuated  by  the  Normans 
certain  feuds  of  that  kind,  held  in  perpetuity  were  known  as  ''  feodi 
firtna  "  or  "  fee  farm,"  probably  because  the  tenant  was  a  "  farmer  " 
or  one  who  paid  rent.^  In  this  respect  fees  farm  differed  from 
ordinary  fees  simple,  although  fees  farm,  as  we  see  in  Bracton, 
were  like  fees  simple  subject  to  feudal  relief  on  the  death  of  the 
tenant.*  But  Bracton  seems  to  distinguish  them  sufficiently  to 
justify  their  separate  classification.     Thus  in  addition  to  Littleton's 


^  Ed.  of  1215 ;  Wright,  Tenures 
(4th  edit.)  33,  34. 

w  Liber  III,  c.  5,  §fi  325,  384. 

^  Mr.  Cruise,  in  his  book  on  Fines, 
notices  that  leases  to  farmers  resem- 
ble sub-in feudations,  II,  17. 

^Vinogradoff,  Villainage  in  Eng- 
land, 301,  343 ;  Freeman  Norm.  Conq. 
V,  520. 

^Reliquiae  Spelmannianae,  15, 
213;  Wright  Tenures,  19;  and  see 
Kemble  Saxons  in  England,  I.  312, 
313,  for  cases  of  laen  land  turned 
into  "  boc  land  "  or  permanent  hold- 
ings by  the  renter.    I  am  very  much 


inclined  to  think  that  a  competent 
investigation  of  historical  data 
would  demonstrate  that  a  "  fee 
farm"  developed  from  the  former 
Saxon  "laen  land,"  or  in  other 
words,  that  "  laen  land "  developed 
into  land,  as  we  now  say,  held  for 
an  estate  in  fee  simple*  subject  to  a 
rent  or  farm  of  some  kind.  Cf. 
Lodge  Anglo-Saxon  Land  Law,  59; 
Maitland  Domesday  Book  and  Be- 
yond, 152;  Vinogradoif,  Villainage 
in  England,  301 ;  Pollock  Land  Law» 

194. 
1  Bracton,  f.  861 
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•*  fee  simple  '*  and  "  fees  tail,"  we  may  add  to  his  classes  a  third 
class  of  feuds  or  estates  originally  known  as  "  fees  farm."  The 
importance  of  fees  farm  is  thus  emphasized,  because  in  the  early 
law  of  New  York  they  existed  in  large  number  and  the  law  con- 
cerning them  was  of  great  consequence.  Indeed  the  learning  on 
this  subject  is  by  no  means  obsolete  at  the  present  day.^ 

Our  existing  classifications  of  fees,'  as  it  will  be  remembered, 
are  not  very  ancient.  In  the  ages  prior  to  Littleton,  the  feud- 
ists classified  feuds  into  "  feuda  propria  vel  recta,^'  "  nohile  vcl 
ignobile/'  etc.,  or  in  a  manner  which  has  no  historical  relation  to 
the  later  classifications  of  fees  by  English  lawyers.  Littleton  con- 
fines his  treatise  to  descriptions  of  the  nature  of  tenancies,  and  his 
work  is  the  final  one  on  tenures  as  they  stood  after  the  Wars  of 
the  Roses,  when  they  had  been  already  much  modified  by  the  rise 
of  the  equitable  estates  called  "  uses."  "  There  is  no  attempt  at  a 
classification  of  fees  by  Littleton.  Coke's  commentary  on  Littleton 
does  map  out  a  classification  of  fees  as  follows:  (i)  Fee  simple 
absolute;  (2)  fee  simple  conditional,  and  (3)  fee  simple  qualified^ 
At  a  much  later  day  Mr.  Preston,  in  his  work  on  Estates,  proceeded 
to  evolve  a  much  more  elaborate  classification  of  fees,  which 
Chancelbr  Kent  criticises,  preferring  to  adopt  Coke's  simpler  one.* 
Few  law  writers  are  always  consistent  in  their  classification  of  fees 
or  in  their  use  of  epithets  descriptive  of  their  limitations.*  Even 
the  terminol<^^  of  the  common  law  is  not  constant.  The  English 
legal  terminology  arose  subsequently  to  the  reign  of  King  Henty 
VII,  and  much  of  it  is  far  more  modem.  It  is  true  that  pleadings 
were  by  statute  directed  to  be  in  English  as  early  as  the  reign  of 
Edward  III;^  but  Latin  and  Norman-French  remained  the  lan- 
guage of  technical  treatises,  and  furnished  the  terminology  of  the 
law  until  after  Lord  Coke's  day,  which,  it  will  be  remembered,  was 
but  shortly  prior  to  the  English  occupation  of  New  York. 

One  of  the  most  important  contributions  which  Blackstone  made 
to  jurisprudence  was  the  settlement  of  most  questions  concerning 
legal  terminology.     His  commentaries  furnished  both  a  final  classi- 

*Dc  Lancey  v.  Piepgras,   138  N.  ^Comm.  IV,  9. 

Y.  a6.  ^  See   Sharswood  &  Budd's  criti- 

•"Fccs"  developed  from  inherit-  cism  9f  Washburn,  Lead.  Cas.  Real 

able  fends,  and  when  feudalism  was  Prop.  II,  19. 

abolished  became '^  estates  of  inherit-  ^36   Edw.    ITT,    St.    i,   c.    15;    cf. 

ancc."  Black.  Comm.  ITT,  317,  et  seq,;  Wil- 

^Co.   Lttt    lb;   and   see   Edward  son.  Hist,  of  Modern  English  Law» 

Seymour's  Case,  10  Rep.  95b.  7. 
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fication  of  laws  and  a  precise  and  elegant  legal  terminology  in  the 
English  tongue.  It  was  from  the  pages  of  Blackstone  that  the 
revisers  of  the  New  York  Statutes,  in  1827-30,  derived  both  their 
classifications®  and  their  terminology. 

Conveyances.  Having  briefly  adverted  to  the  rise  and  the  nature 
of  the  so-called  "  estates  in  land/'  and  to  the  theory  of  the  common 
law  of  England  in  regard  to  them,  and  also  to  the  different  classifi- 
cations of  fees,  let  us  next  very  briefly  point  out  that  the  common 
conveyances  of  the  kingdom  were  at  common  law  of  two  general 
kinds:  (i)  By  matter  of  record,  such  as  fines;  (2)  by  matter  of 
deed,  such  as  feoffment,  grant,  lease  and  release,  and  exchange. 
After  the  reign  of  Henry  VHI,  we  find  certain  old  equitable  prin- 
ciples fastened  on  the  legal  construction  of  deeds  of  bargain  and 
sale  and  covenant  to  stand  seised.  But  these  latter  assurances  may 
be  regarded  as  substantially  posterior  to  the  Statute  of  Uses  (27 
Hen.  VHI). 

The  most  ancient  mode  of  conveyance  in  the  common  law  is,  no 
doubt,  the  feoffment  with  livery  of  seisin.  It  properly  was  confined, 
as  Coke  says,  to  the  transfer  of  a  corporeate  fee  and  not  an  estate  for 
life.  A  feoffment  or  "donatio  feodi"  (gift  of  a  feud),  as  its  name 
implies,  was  originally,  in  practice,  confined  to  a  gift  in  fee 
simple  of  a  feudal  estate.®  As  delivery  was  essential  to  a  perfect 
gift  in  the  Roman  law,  so  livery  of  seisin  or  possession  came  in 
feudal  law  to  be  the  essential  characteristic  of  this  mode  of  transfer. 
So  enduring  was  this  ancient  conveyance  that  a  feoffment  with 
irvery  of  seisin  was  abolished  in  this  State  only  by  our  Revised 
Statutes  in  1830.*^  Although  prior  to  the  Statute  of  Frauds  (29 
Car.  II,  c.  3)  a  writing  or  charter  was  not  essential  to  the  validity  of 
this  mode  of  conveyance,  the  accompaniment  of  a  deed  or  charter 
was  very  common  long  before  that  statute.^*  In  the  early  common 
law  the  feoffment  indicates,  not  the  deed,  but  the  act  of  investiture, 
sometimes  called  "  the  making  of  the  estate.*^  It  was  a  grant  of 
an  estate  verbis  inscriptis.  The  charter  or  deed,  being  then  no 
part  of  a  feoffment,  was  usually  in  the  past  tense,  reciting  what 
had  occurred.    At  a  later  day  the  evidence  of  the  livery  of  seisin, 

8  See  Revisers' report  to  the  Legis-  10  The    Real    Prop.    Law    (Chap, 

lature,  with  Part  II  of  the  Revised  547,  Laws  of  1896),  art.  VII,  S  206. 
Statutes;  Appendix  III,  infra.*  "  Preston,  Shep.  Touch.  203;  Wil- 

®  Wright,  Tenures,   150;   Co.  Litt.       Hams  on  Seisin,  104. 
9a.    Cf.  the  change  after  the  Statute  12  Finch's  Discourse,  13a. 

of  Frauds  in  the  legal  theory  of  a 
feoffment.  Hargrave,  Collect,  Jurid, 
II,  432,  et  vide  infra,  %  241. 
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with  the  names  of  the  witnesses,  was  also  usually  indorsed  on  the 
charter.  A  relic  of  this  ancient  custom  may  be  still  detected  in 
the  language  of  the  deeds  o5  the  present  day,  for  they  are  usually 
phrased  in  both  the  present  and  the  past  tense.  In  a  conveyance 
of  this  character  the  primary  and  fundamental  element  was  the 
livery  of  seisin,  or,  in  other  words,  the  delivery  of  actual  pos- 
session.^ This  was  a  survival  of  the  "  investiture  "of  feudal  law. 
It  is,  however,  apparent  that,  even  before  the  Statute  of  Frauds, 
a  writing  had  come  to  be  essential  to  a  conveyance  operating  under 
the  Statute  of  Uses  as  a  bargain  and  sale;  for  the  Statute  of  Ifi- 
rolments  required  such  a  conveyance  to  be  enrolled.^*  But  even 
under  the  Statute  of  Frauds  signature  was  not  essential  to  a  deed.** 

Chancellor  Kent  thought  that  feoffments  with  livery  of  seisin 
were  never  used  in  this  State  as  a  mode  of  conveyance,*®  but  he 
is  contradicted  by  very  early  records  in  the  public  offices.  This 
assurance  was  certainly  lawful  in  New  York  until  the  Revised  Stat- 
utes," and  in  some  cases  it  must  have  been  most  appropriate,  as 
where  the  entry  was  lawful  it  cleared  all  disseisins  and  defeasible 
estates  which  neither  a  fine  nor  a  bargain  or  sale  could  do.** 

It  is  not,  however,  to  be  understood  that  a  feoffment  with  livery 
of  seisin  was  the  only  mode  of  passing  a  title  to  real  property  by 
the  ancient  law  of  England.  The  practice  of  using,  the  forms  of 
a  litigation  for  the  purpose  of  effecting  a  conveyance  of  land  is 
also  of  great  antiquity  in  English  law,  and  the  evidence  seems 
to  point  to  the  year  1178  as  the  beginning  of  this  mode  of  con- 
veyance,** a  period  eight  years  earlier  than  that  mentioned  by 
Dugdale.^  Fines,  which  simply  denote  agreements  made  in  court 
in  a  judicial  proceeding,^*  are  much  more  ancient  than  recoveries,*^ 
which,  in  practice,  do  not  antedate  the  reign  of  Queen  Elizabeth.^ 
Fines,  or  agreements  in  court  respecting  title  to  land,  are  said  to 
be  of  Roman  origin.**     Subsequently  to  the  beginning  of  the  reign 


i»Bisset,  Estates  for  Life,  13; 
Sparrow  v.  Kingman,  i  N.  Y.  242, 
250. 

1*27  Hen.  VIII,  c  id 

15  Preston,  Abstracts  of  Title,  I, 
236. 

i«  Comm.  IV,  489. 

i^i  R.  S.  738,  I  136;  The  Real 
Prop.  Law,  S  ao6. 

"Co.  Litt.  ga;  Sanders,  Uses,  II, 
12.  Cf.  Challis,  321 ;  note  310  to 
Co.  Litt.  48a;  McGregor  v.  Com- 
ttock,  17  N.  Y.  at  p.  172,  and  note 


to  Perkins'  "Profitable  Book,"  49> 
ed.  of  1827. 

18  Publications  of  the  Selden  So- 
ciety, I,  p.  xxvii. 

^28  Hen.  II;  Cruise,  Fines  and 
Recoveries,  I,  2. 

21  Cruise,  Fines,  I,  2 ;  Glanvill, 
Lib.  viii,  cap.  i.  , 

22  Note  to  edition  of  1827,  Perkins' 
"Profitable  Book,"  49a. 

28  Perkins'  "  Profitable  Book,"  499 
2*  Cruise,  Fines,  I,  4,  5,  6,  76, 
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of  Edward  I,  fines  as  a  mode  of  conveyance  were  regulated  by 
statute,^  and  ultimately  when  levied  by  a  tenant  in  tail  they  were 
declared  by  statute  to  be  a  bar  to  him  and  his  issue.^  These  statutes 
were  in  force  in  the  province  of  New  York,  and  were  adopted  by  the 
first  State  Constitution  and  became  a  part  of  the  statute  law  of 
New  York,^^  being  repealed  only  by  the  Revised  Statutes.^ 

Besides  the  conveyances  indicated,  there  were  long  before  the 
Statute  of  Uses  two  others  recognized :  **A  lease  and  release,"  and 
"  a  grant  with  attornment."^  A  **  lease  and  release  "  was  invented 
to' avoid  the  necessity  of  livery  of  seisin.*^  A  grant  passed  a  rever- 
sion to  a  stranger  where  no  livery  was  possible.  Both  these  modes 
of  conveyance  were  less  ancient  than  feoffment  with  livery  of  seisin. 
Surrender,  exchange,  and  partition  are  sometimes  classed  with  com- 
mon-law conveyances.^^  But  as  they  are  not  primitive  types  they 
need  be  only  mentioned.  Having  now  noticed  the  primitive  modes 
of  conveyance,  let  us  pass  to  a  further  consideration  of  the  nature 
of  the  interests  tenants  might  take  under  the  law  regulating  tenure, 
or,  as  commonly  said,  under  the  common  law. 

Estates  and  Derivative  Interests.  It  has  been  stated  in  substance  that 
the  early  law  of  England  was  concerned  only  with  the  law  regulat- 
ing feuds.  At  a  later  stage,  when  feuds  developed  into  settled  es- 
tates of  inheritance,  easily  transmissible  inter  vivos,  the  more 
common  derivative  interests  in  real  property  came  to  be  designated 
•*  life  estates,"  **  vested  remainders  "  and  "  reversions,"  sometimes 
called  "  escheats."  The  more  subtle,  contingent  and  executory  in- 
terests are  not  much  spoken  of  in  the  Year  Books,  and  it  is  a  ques- 
tion how  far  contingent  remainders,  or  those  limitations  of  an 
inheritable  estate  which  were  to  vest  on  contingencies,  were  tol- 
erated, in  practice,  by  the  law  before  Lord  Coke's  time;^  and  it 


25  i8  Edw.  I,  c.  4;  34  Edw.  Ill, 
c.  16;  4  Hen.  VII,  c.  24. 

''M  TfiL  Hen.  VIII,  c.  36. 

27  2  J.  &  V.  84;  I  R.  L.  358;  Van 
Ness  V.  Gardiner,  i  Cai.  59;  Jackson 
V.  Smith,  13  Johns.  426 ;  Lion  v.  Bur- 
tiss,  20  id.  483;  Roseboom  v.  Van 
Vechten,  5  Den.  414. 

28i  R.  S.  I7l^,  S  136;  2  R.  S.  343» 
%  24;  McGregor  v.  Comstock,  17 
N.   Y.'i62. 

2»  Sugdcn's  Introduction  to  Gil- 
liert  on  Uses,  xliv;  The  Theory,  etc., 
of  Conveyancing,  Hargrave,  Collect. 
Jurid.  II,  415. 

**By  a   lease  the   possession   was 


given,  whereupon  privity  of  estate 
existed  between  the  lessee  and  the 
lessor,  who  might,  therefore,  pass 
the  freehold  by  a  release  without 
livery  of  seisin. 

81  Strahan  on  Property,  228. 

82  In  re  Ashforth  (A.  D.  1905) 
L.  R.,  I  Ch.  D.  at  p.  543.  See  the 
remarks  of  Mr.  Joshua  Williams  in 
his  elementary  treatise  on  Real 
Property,  264,  265;  Digby,  Hist.  Real 
Prop.  230,  231;  and  also  Williams, 
Essay  on  Settlement  of  Estates, 
Juridical  Society  Papers,  I,  45.  Sed 
cf.  Maitland,  Law  Quar.  Rev.  VI, 
23 ;  P0I&  Mait.,  Hist.  Eng.Law,  II,  2a 
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will  be  remembered  that  he  flourished  but  a  very  short  space  before 
the  English  occupation  of  New  York  in  1664.  The  variety  of  con- 
tingencies upon  which  remainders  might  lawfully  be  limited  ulti- 
mately became  so  manifold  in  the  law  as  to  be  almost  innumerable. 
Mr.  Feame,  the  leading  authority  on  tliis  branch  of  the  law,  has, 
however,  reduced  contingent  remainders  to  four  general  classes, 
subsequently  very  much  glossed  by  Mr.  Preston,  Mr.  Butler,  Mr.  Jo- 
siah  Williams  Smith,  Mr.  Wilson,  and  other  commentators  on  the 
text  of  Mr.  Fearne's  great  work.  Several  of  those  classes  now 
have  no  longer  any  meaning  in  New  York,  since  the  Revised  Stat- 
utes aboUshed  the  necessity  of  particular  estates  to  support 
remainders  and  made  other  alterations  in  the  law  touching  legal 
limitations.*^ 

Common  Law  Defined.  It  is  perhaps  desirable  to  point  out  at  this 
place  that  when  the  "  common  law  "  of  real  property  is  here  spoken 
of,  it  ordinarily  does  not  signify  customary  law,  or  the  law  of  cus- 
tom, but  the  term  denotes  the  rules  of  law  formulated  at  any  time 
in  the  fundamental  common-law  courts.  Such  rules  must  have 
been  formulated  without  the  aid  of  modern  statutes.**  By  such  a 
use  of  the  term,  the  well-known  controversy  between  Blackstone's 
text  and  Bentham's  over  the  very  existence  of  common  or  custom- 
ary law  ^  is  wholly  avoided,  and  the  term  attains  an  exact  meaning. 
But,  in  practice,  the  term  common  law  is  sometimes  used  more 
loosely  to  denote  the  entire  jurisprudence  of  England,  lex  AHglicB, 
including  equity,*®  and  at  other  times  it  is  so  used  as  to  include 
even  the  statute  law  of  England.*^ 

Common-Law  Snles  Resnlating  Creation  of  Estates.  Let  us  next  briefly 
notice  those  rules  of  the  common  law  which  regulated  the  creation 
of  estates  prior  to  the  Statute  of  Uses.  "  Simplicity  was  the  strik- 
ing feature  of  the  common  law."  The  usual  method  of  conveying 
an  estate  of  freehold  to  a  stranger,  was,  by  feoffment,  with  livery 
ol  seisin.  The  fee  simple  thus  conveyed  might  be  conveyed  abso- 
lutely, or  with  a  defeasance  or  subject  to  a  condition.**    But  a  fee 

**  Part   II,    R.    S.   chap.    I ;    now  *''  Bogardus  v.   Trinity  Church,  4 

"Real  Prop.  Law,"  chap.  50  of  the  Paige,    178,   198;   Lansing  v.   Stone, 

Consolidated  Laws.  37    Barb.    15;    Reeves,    Hist    Eng. 

**Van    Rensselaer    v.    Smith,    27  Law,  I,  160,  Finlason's  note. 

Barb.   140;   Crabb,  Hist.   Eng.  Law,  ss  Burton,   Real   Prop.   7,  ef  seq.; 

chap.  I.  Sugden,  Powers,  I,  2.    A  surrender, 

^  Austin,    in    his    Philosophy    of  release,  exchange,  and  partition  were 

Positive  Law,   emphasizes  the   con-  good   without    livery   under   certain 

troversy.  circumstances.    Challis,  321. 

M  Manning  v.  Manning,  i  Johns. 
Ch.  527,  531,  and  see  Hale,  Hist. 
Common  Law,  52. 
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could  not  be  thus  limited  after  a  fee  at  common  law,  at  least  after 
the  Statutes  be  Donis  and  Quia  Emptores,  as  strictly  nothing 
remained  to  be  limited  over,  after  a  fee  simple  estate  was  once  dis- 
posed of.^®  Nor  could  a  new  estate  be  limited  to  take  effect  upon 
the  happening  of  the  condition.*^  No  one  but  feoffor  and  his  heirs 
could  take  advantage  of  a  breach  of  the  condition.**  The  usual 
limitations  were  then  very  simple,  creating  an  estate  tail,  or  an  es- 
tate for  life  with  remainders  over.  The  estates  vested  in  possession 
or  interest  at  the  instant  the  seisin  was  delivered.  As  before  stated, 
in  the  early  history  of  conveyancing  vested  remainders  only  were 
much  tolerated  in  practice,  and  the  common  law  contained  certain 
canons  which  effectually  prevented  the  creation  of  a  perpetui«ty  by 
means  of  a  contingent  remainder. 

At  common  law  the  freehold  could  not  be  in  abeyance  by  act 
of  the  parties.**  This  was  a  survival  of  the  strictly  feudal  prin- 
ciple which  required  that  there  must  always  be  a  tenant  of  the 
fief  to  do  the  lord's  bidding,  and  to  respond  to  judicial  process. 
For  the  same  reason  an  estate  could  not,  by  the  common  law,  be 
so  limited  as  to  exist  at  intervals  and  not  continuously.*^  A  vested 
remainder  might  be  limited  on  a  term  of  years,  but  a  contingent 
remainder  required  an  estate  of  freehold  to  support  it,**  for  other- 
wise there  could  be  no  livery  of  seisin  at  the  time  of  the  limita- 
tion of  the  remainder.  For  the  reason  indicated,  no  estate  of 
freehold  could  be  so  limited  as  to  take  effect  in  futuro  without  an 


3©  There  is  some  dispute  about  the 
legality  of  remainders  after  fees  con- 
ditional, subsequently  to  the  Statute 
De  Donis.  Cf.  Challis,  64,  and  6 
Lond.  Law  Quar.  Rev.  22;  Van 
Home  v.  Campbell,  100  N.  Y.  287, 
291 ;  Pol.  &  Mait.  Hist.  Eng.  Law, 
n,  23;  Fowler's  Pers.  Prop.  Law 
(edit,  of  1909),  appendix  VL 

*o  Sanders,  Uses  &  Trusts,  I,  149 ; 
Lewis,  Law  of  Perpetuity,  49.  But 
several  fees  may  be  limited  in  the 
alternative  at  common  law,  by  way 
of  remainder,  upon  such  contingen- 
cies, that  only  one  may,  by  possi- 
bility, happen.  Loddington  v.  Kime, 
I  Salk.  224;  Feame,  Conting.  Rem. 
373;   Van    Home   v.    Campbell,    100 


N.  Y.  287,  292.     Vide  infra,  under 

§  51* 

*i  Sugden,  Powers,  I,  2 ;  Sanders, 
Uses  &  Trusts,  I,  150;  Butler's  note 
a,  Fearne,  Conting.  Rem.  382 ; 
Challis,  62,  119. 

*2  Challis,  77,  78 ;  cf.  Black.  Comm. 
II,  107;  Van  Nostrand  v.  Marvin,  16 
App.  Div.  28,  32 ;  Wood  v.  Tayloe,  9 
Misc.  Rep.  64a  See  infra  under 
8§  42,  50,  Real  Prop.  Law. 

*8  Challis,  79,  81 ;  Strahan  on 
Property,  3d  ed.  138. 

^  Preston,  Shep.  Touch.  127 ; 
Lord  Hardwicke  in  Garth  v.  Cotton, 
I  White  &  Tudor,  Lead.  Cas.  in  Eq. 
p.  826. 
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intervening  estate.**  Such  are  the  chief  rules  of  the  common  law 
regulating  the  creation  of  estates  in  lands.  It  will  be  found,  upon 
investigation,  that  these  rules  take  their  rise  in  the  period  here 
termed  the  jurisprudentia  antiqua,  and  are  mainly  of  feudal  origin, 
having  direct  relations  to  the  law  of  tenure  which  forbade  an  abey- 
ance of  the  feudal  seisin ;  for,  by  the  feudal,  or  common  law,  there 
must  always  have  been  a  tenant  standing  ready  to  do  the  lord's  bid- 
ding. At  a  little  later  day  a  known  tenant  of  the  freehold  was 
also  essential  to  the  maintenance  of  real  actions.*®  Out  of  these 
legal  necessities  sprang  several  of  the  so-called  common-law  rules 
of  estates  in  land. 

A  remainder,  by  the  rules  of  the  common  law,  before  the  Stat- 
utes of  Uses  and  Wills,  was  created  usually  by  feoffment  and 
livery  of  seisin.  It  was  a  remnant  of  an  estate  in  lands  or  tene- 
ments, expectant  upon  a  particular  estate,  created  at  the  same 
time.*^  It  was  the  only  estate  of  freehold  which  at  common  law 
could  be  created  to  take  effect  in  futuro.  In  order  to  prevent  the 
abeyance  of  the  seisin,  or  to  prevent  a  perpetuity,  remainders 
became  subject  to  very  strict  rules  of  law.  They  must  await  the 
regular  determination  of  the  precedent  estate  and  be  limi^ted  to 
take  eflFect  in .  possession  immediately  upon  that  determdnation.^ 
They  could  not  be  limited  to  take  efject  upon  the  determination  of 
the  precedent  estate  by  forfeiture  for  breach  of  a  condition,  or  to 
take  effect  upon  the  expiration  of  an  interval  of  time  after  the  regu- 
lar determination  of  the  precedent  estate.*^  The  particular  estate 
preceding  a  vested  remainder  might  at  common  law  be  a  term  of 
years.**  But  the  particular  estate  preceding  a  contingent  remainder 
of  freehold  could  not  be  a  term  of  years,  because  in  such  a  case  the 
seisin  would  be  in  abeyance  during  the  continuance  of  the 
contingency.*^ 

At  common  law  every  contingent  remainder  must  vest,  or  become 
an  actual  estate,  during  the  continuance  of  the  particular  estate 
which  supports  it,  or  on  the  very  instant  that  such  particular  estate 

«  Black.  Comm.  II,  165;  Sanders,  ^"^  Co.  Litt.  143a. 

Uses  &  Trusts,  I,  141;  Revisers'  note  *8Watkins,     Conveyancing,      100; 

to  art.  I,  tit.  II,  chap.  I,  part  II,  R.  Feame,  Conting.  Rem.  261 ;  Sanders, 

S.;  Cruise  Dig.  tit.  i,  i  36;  Rogers  v.  Uses  &  Trusts,  I,  155. 

Eagle  Fire  Ins.  Co.,  9  Wend.  611,  ^Challis,  62;  note  of  Revisers  to 

637;  Jackson  v.  Dunsbagh,  i  Johns.  i  R.  S.  725,  8  27. 

Cas.  91,  95-  *^3  Rep.  I9^ 

^Abbiss  V.  Bumey,  L.  R.  17  Ch.         (^^Goodright  v.   Cornish,   z   Salk. 
D.  211;  Sugden  Intd.  to  Gilbert  on 
Uses,  p.  xL 
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determines;  otherwise  it  fails.*^  This  rule  in  itself  tended  to  re- 
strain remote  limitations  by  way  of  remainder.  But  the  ether  rule 
of  the  common  law, —  that  the  limitation  of  a  remainder  to  the  right 
heirs,  as  purchasers,  of  a  person  not  in  esse,  is  void^  —  restricted 
legal  limitations  to  the  unborn  children  of  living  persons.  Neither 
a  remainder  nor  any  other  estate  of  freehold  could  be  limited  on 
a  fee  simple  absolute  at  common  law,**  but  it  could  be  limited  on  a 
fee  tail,**  subject,  however  to  the  rule  mentioned  above.  These 
rules  were  at  common  law  to  some  extent  restrictions  on  perpetui- 
ties ;  for  even  a  fee  tail  could  always  be  converted  into  a  fee  simple 
and  the  contingent  remainders  would  thereby  be  barred. 

A  contingent  remainder  might  also  be 'invalid  because  it  was 
limited  on  a  contingency  depending  on  an  illegal  event,  or  on  a 
too  remote  possibility,  or  because  the  condition  on  which  it  was 
limited  was  repugnant  to  some  rule  of  law,  or  contrariant  in  itself, 
or  inconsistent  with  the  quality  or  nature  of  the  preceding  estate.®* 
Until  the  Revised  Statutes  took  away  the  ^necessity  of  a  particular 
estate  of  freehold  to  support  a  contingent  remainder  and  permitted 
a  contingent  remainder  to  be  limited  on  a  term  of  years,*^  there 
could  have  been  little  question  here  that  at  common  law  the  rule 
ar^ainst  perpetuities  had  no  application  to  legal  limitations  by  way 
of  remainder,"  notwithstanding  Mr.  Lewis  was  clearly  of  the  op- 
posite opinion.**  The  nature  of  the  controversy  on  this  point  is 
considered  in  connection  with  the  section  now  regulating  per- 
petuities.*^ 

Uses.  Having  thus  briefly  pointed  out  the  nature  of  the  law  con- 
cerning limitations  of  estates  in  lands  by  the  juris prudentia  antiqua 
of  England,  let  us  next  consider  a  phenomenon  destined  ultimately 
to  subvert  the  ancient  law,  even  while  preserving  its  outward  form. 
It  is  needless  to  say  that  we  refer  to  Uses.  Precisely  as  the  ancient 
law  of  Rome  —  jus  civile  —  was  modified  by  equity — **  naturalis 
cquitas" —  acting  through  the.  more  modern  jus  honorarium  and  jus 
gentium,  so  the  common  or  feudal  land  law  of  England  was  ulti- 
mately subverted  when  the  chancellors  recognized  a  separate  equi- 
table estate  existing  alongside  of  the  legal  seisin.    The  new  estates 

5*  Williams,   R.   P.   270;    Sanders,  MPeame,  Conting.  Rem.  chap.  II. 

Uses  &  Trusts,  I,  155.  **^  i  R.  S.  724,  S  24. 

MChallis,   91;    Black.    Comm.    II,  teChallis,    159;    cf,   Tudor,   Uad. 

179;  Strahan  on  Prop.  142.  Cas.  Real  Prop.  471  seq, 

MCo.  Litt.  i8a.  wsup.  to  Perpetuities,  97  et  seq, 

M  Challis,  241 ;  Tudor,  Lead.  Cas.  «>  I  42,  Real  Property  Law. 
R.  P.  719. 
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caUed  "  uses  ^  or  "  confidences  **  were  thus  gradually  super-im- 
posed, without  at  first  actually  disturbing  the  ancient  law  of  tenures. 

The  precise  origin  of  the  English  *'  use  "  or  trust  is  a  point  of 
historical  controversy.  While  such  origin  and  the  nature  of  the 
jurisdiction  of  the  clerical  chancellors  over  uses  are  most  inter- 
esting subjects,  they  need  not  now  be  dwelt  on;  at  least  prior  to 
the  time  when  the  chancellor  actually  granted  a  subpoena  to  enforce 
sudi  a  trust  at  the  instance  of  cestui  que  use.^^  This  was  in  the 
reign  of  Henry  V.  Long  prior  to  this  time  the  ecclesiastics  must 
have  enforced  trusts  and  confidences  in  foro  conscientice,^  but  it  is 
when  a  use  came  to  be  enforced  in  an  established  court  of  the  realm 
by  actual  process  issued  at  the  suit  of  the  beneficiary,  that  lawyers 
take  notice  of  the  innovation  on  the  established  law.®  The  statute  i 
Richard  III,  chapter  i  next  materially  increased  the  power  of  the 
cestui  que  use.^  From  this  point  of  time  the  history  of  uses  is 
apparent,  and  the  English  law  of  land  had  obviously  entered  on  its 
second  stage,  or  jurisprudentia  media.  The  reason  why  uses  or 
trusts  came  into  such  indirect  pronunence  was  that  people  had  out- 
grown the  law  of  tenure  and  desired  to  do  more  with  their  property 
than  the  strict  rules  of  that  law  permitted;  yet  the  time  was  not 
ripe  for  the  actual  repeal  or  abrogation  of  so  venerable  a  system  as 
that  called  the  common  law  of  land. 

The  precise  nature  of  uses  prior  to  27  Henry  VHI,  when  the 
Statute  of  Uses  was  passed,  is  always  the  basis  of  any  thorough 
legal  discussion  on  uses  after  the  statute,^  for  the  characteristics  of 


•iThe  recent  history  of  English 
Law  until  the  year  1272,  by  the 
learned  Professors,  Pollock  and 
Maitland,  contains  many  valuable 
suggestions  bearing  on  the  origin  of 
uses.  Sed  cf.  Mr.  Justice  Holmes, 
Lond  Law  Quar.  I,  162;  Digby, 
chap.  VI. 

©Gilbert,    Uses,    3;    Kerly,    Hist. 

Eq.  7«. 

«*  Mr.  Justice  Holmes,  Lond.  Law 
Quar.  I,  162;  Sanders,  Uses  & 
Trusts,  I,  5;  Digby,  Hist.  Real 
Prop.  288.  Cf.  Ames,  21  Harv.  Law 
Rov.  261,  seq. 

M  Sanders,  Uses  &  Trusts,  I,  21, 


•  Sec    the    excellent    writings    of 
Bacon,  Gilbert,  Sanders,  and  Cornish 


on  Uses,  and  the  general  com- 
mentaries on  the  Common  Law  for 
full  exposition  of  this  subject.  The 
following  treatises  may  be  found 
useful  in  any  profound  investigation 
of  this  subject.  List  of  books  on 
Uses  and  Trusts  published  prior  to 
New  York  Revised  Statutes,  1827- 
1829:  1660,  Heme  (John),  Law  of 
Charitable  Uses;  i2mo.  London^ 
1660  (no  copy  in  this  country  that 
I  know  of) ;  1692,  Carthew  (Serg. 
F.),  Reading  on  the  Law  of  Uses 
(published  in  the  Collectanea  Ju- 
ridica,  vol.  i,  p.  369)  ;  copy  in  N.  Y. 
L.  Inst.  See  this  work  for  a  very 
concise  history  of  uses  and  com- 
mentaries on  the  prevalent  mode's  of 
conveyancing.     1734,   Gilbert    (Lord 


32 


The  Real  Property  Law. 


the  former  uses  determined  the  nature  of  the  legal  estate  even  after 
the  Statute  of  Uses.  The  body  of  law  referable  to  uses  prior  to 
the  Statute  of  Uses  is  to  be  found  only  in  the  older  books;  but  it 
is  sufficiently  referred  to  in  Sugden's  Introduction  to  Gilbert  on 
Uses,  and  in  Mr.  Sanders'  chapter  on  Uses  and  Trusts  before  the 
Statute  27  Henry  VIII.  It  will  suffice  to  point  out  that  the  sim- 
plicity of  the  common  law  relating  to  estates  was  much  broken  in 
upon  by  the  recognition  of  uses,  which  were  treated  as  susceptible 
of  much  more  complicated  limitations  than  the  common  law  knew 
or  tolerated.  Thus,  uses  or  confidences  were  treated  objectively, 
and  as  things  existing  apart  from  the  land.  Uses  were,  therefore, 
devisable  at  a  time  when  the  common  law,  in  deference  to  its 
origin  in  the  earlier  law  governing  feuds,  did  not  tolerate  a  will 
of  lands.^  The  incorporeal  nature  of  uses  admitted  secret  and  in- 
formal conveyances  without  livery,  and  it  was  not  even  necessary 
that  the  grantee  of  a  use  should  be  a  party  to  the  conveyance ;  so, 
a  use  might  be  limited  after  a  use,^  and  as  the  use  was  descendible 


Ch.  B.),  Law  of  Uses  and  Trusts; 
8vo.  London,  1734  (has  passed 
through  several  editions),  and  Sug- 
den's  notes  in  edition  of  181 1.  1741, 
Bacon  (Lord  F.),  The  Case  of 
Revocation  of  Uses;  8vo.  London, 
1 741  (Bacon's  Law  Tracts,  p.  233). 
Bacon  (Lord  F.),  Reading  on  the 
Stat,  of  Uses  (Bacon's  L.  Tr.  p. 
299).  1791,  Case  on  the  Operation 
of  the  Statute  of  Uses,  with  the 
opinions  of  Mr.  Booth  and  other 
learned  counsel  thereon  (ColL 
Juridica,  col.  2,  p.  421).  1791,  San- 
ders (F.  W.),  Uses,  Trusts;  2  vols. 
8vo.  London  (has  passed  through 
several  editions).  1795,  Cruise 
(Wm.),  An  Essay  upon  Uses;  8vo. 
London,  1795  (nearly  all  of  the 
above  is  incorporated  in  Cruise's 
Digest  of  Law  of  Real  Property). 
1805,  Duke  (Cjco.),  Law  of  Char- 
itable Uses;  8vo.  London  (ist  ed. 
1676),  "a  standard  authority  upon 
this  branch  of  the  law."  1787  (ist 
cd.),  1809  (2d  cd.),  Highmore  (A.)» 
Succinct  View  of  the  History  of 
Mortmain  and  the  Statutes  Relative 


to  Charitable  Uses ;  8vo.  i  vol.,  Lon- 
don. 1822,  Randall  (Henry),  Essay 
on  the  Law  of  Perpetuity  and  on 
Trusts  of  Accumulation;  8vo.  Lon- 
don, 1822.  1824,  Wilson  (J.), 
Treatise  on  Springing  Uses  and 
other  Limitations  by  Deed;  8vo. 
London,  1824  (reprinted  in  Law 
Library,  Phil,  vol.  11).  1825,  Corn- 
ish (W.  F.),  Essay  on  Uses;  8vo. 
London,  1825  (reprinted  in  Law 
Library,  Phil.,  vol.  3).  1827,  Willis 
Trustees;  8vo.  London,  1827  (re- 
printed in  Law  Library).  Fletcher, 
Est.  Trustees,  London.  Magazine 
articles:  Law  of  Charitable  Uses,  16 
Mo.  Law  Rep.  201 ;  Doctrine  of  Uses 
in  American  Conveyancing,  5  Amer. 
L.  Reg.  641;  Doctrine  of  Uses,  6 
id  65;  Trusts  for  Separate  Use,  i 
N.  Y.  Leg.  Obs.  114;  Resulting 
Trusts  of  Land,  3  Law  Mag.  131; 
Religious  Trusts,  12  L  Mag.  Rev.  23. 

^Excepting  in  a  few  places  by 
customs  of  those  places. 

^Van  Home  v.  Campbell,  100  N. 
Y.  291,  292. 
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in  the  same  way  as  the  legal  estate,  uses  came  to  be  a  mode  of 
limiting  an  inheritable  estate  after  an  inheritable  estate,  in  a  manner 
not  tolerated  by  the  common  law.^  Thus,  a  use  might  effect  a 
possession  in  futuro,  and  it  might  shift  it  from  one  to  another  owner 
by  matters  arising  after  the  estate  was  created,  or  ex  post  facto. 
So,  uses  originally  declared  might  be  wholly  revoked  and  new  uses 
declared,  provided  such  a  power  was  reserved  in  the  instrument 
creating  the  uses.  But  as  equity  was  moulded  on  the  civil  law, 
the  courts  refused  to  enforce  a  donum  gratuitum,  and,  indeed,  in 
order  to  raise  a  use  at  all  a  consideration  was  required.  Such 
were  some  of  the  principles  recognized  before  the  Statute  of  Uses 
(27  Hen.  VIII,  chap.  10). <» 

While  uses  permitted  much  more  subtile  modifications  of  prop- 
erty than  the  common  law,  they  were  not  an  unmixed  blessing,  and 
in  course  of  time  they  were  undoubtedly  employed  as  a  means  of 
defrauding  creditors  of  their  just  dues,  of  thwarting  the  law  against 
mortmain,  and  of  avoiding  the  feudal  obligations  due  to  the  lord 
of  the  fee  by  the  law  of  tenure.''^  When  this  state  of  things  came 
about  Parliament  attempted  to  check  the  evils  discerned  in  uses. 
Creditors  were  aided."  The  statute,  i  Richard  III,  chapter  i," 
intended  to  aid  purchasers  against  covin  of  cestui  que  use,  was, 
however,  perverted  so  as  to  augment  the  power  of  cestui  que  use. 
Finally  came  the  statutes,  23  Hen.  VIII,  chapter  lo,*^  and  the 
Statutes  of  Uses,  27  Hen.  VIII,  chapter  10,''*  which  last  act  is  still, 
even  at  this  day,  influential  throughout  the  law  of  real  property 
in  both  England  and  the  States  derived  from  her  empire.  So  potent 
has  been  the  influence  of  this  statute  that  it  probably  received 
its  most  perfect  application  in  1830  in  the  Revised  Statutes  of  this 
State.™ 

The  Statute  of  Uses  (27  Hen.  VIII,  chap.  10)  recites  the  evils 
incident  to  uses  and  then  proceeds  to  provide  a  remedy  whereby 
the  equitable  interest  or  estate  of  cestui  que  use  was  intended  to  be 
converted  into  a  legal  estate  of  like  nature.  If  the  intention  of 
this  statute  was,  as  some  persons  have  thought,  to  annihilate  the 
practice  of  creating  novel  interests  or  estates  in  lands  and  to  re- 

«  Supra,  p.  27.  ■"  A.  D.  1483. 

^S«e     these     principles  tersely         ^This    act   was  directed   against 

stated  by  Cornish,  pp.  18,  19,  and  by      superstitious  uses. 
Sanders  in  his  first  chapter.  ^^A.  D.  1536. 

TO  See  the  recitals  in  the  statutes  76>|ow  f§  91,  92,  93,  Real  Prop, 

next  mentioned.  Law,  infra. 

71  so  £dw.  Ill,  chap.  6. 
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store  the  feudal  rules  of  tenure,  it  signstlly  miscarried.  The  very 
statute  itself,  when  compared  with  the  strictly  feudal  law  of  land, 
shows  that  a  g^eat  advance  over  the  feudal  system  had  already 
taken  place.  This  purpose  of  the  statute,  to  restore  the  fruits  of 
tenure,  would,  if  fulfilled,  have  carried  society  backward,  not  for- 
ward. It  is  doubtful  if  history  affords  an  example  of  the  successful 
enforcement  of  a  law  which  is  intended  to  restore  an  archaic  system 
opposed  to  the  more  modern  habits  of  »a  nation.  In  any  event,  the 
Statute  of  Uses  failed  utterly  to  take  away  any  of  the  innovations 
which  indirectly  had  already  subverted  'the  strict  law  of  tenure  in 
England. 

Some  persons,  including  Coke,  have  thought  that  the  Statute,  of 
Uses  was  designed  to  restore  the  early  common-law  conveyance 
by  feoffment  with  livery  of  seisin,  and  to  take  away  all  the  ante- 
cedent modes  by  which  in  equity  interests  in  lands  could  be  shifted 
about,  on  various  contingencies,  through  the  contrivances  of  usesJ^ 
But  the  more  philosophical  jurist,  Bacon,  did  not  agree  to  this  in- 
terpretation, and  his  exposition  of  the  statute  finally  triumphedJ^ 
The  result  of  this  interpretation  was,  that  the  Statute  of  Uses  was 
held  to  have  fastened  all  the  properties  of  the  former  use  upon  the 
seisin,  or  legal  estate  in  lands.  Thus,  the  effect  of  this  statute  was 
to  transfer  bodily  the  rational  principles  of  equity  to  the  purely 
legal  Code  of  the  nation.  The  statute  not  only  led  to  many  new 
principles  touching  actual  conveyances  of  land,  but  it  compelled  the 
courts  of  law  to  take  notice  of  interests  in  land  before  known  only 
in  the  courts  of  equity. 

In  the  process  of  transferring  a  great  body  of  principles  from 
the*  courts  of  equity  to  the  courts  of  law  it  is  only  reasonable  to 
imagine  that  new  doctrines  would  be  enunciated.  No  doubt  such 
was  the  fact  in  the  case  of  uses,  although  we  find  the  common-law 
judges  disposed,  after  the  Statute  of  Uses,  to  give  force  to  the 
older,  or  common,  law  whenever  the  statute  did  not  expressly  dis- 
place it ;  thus  they  held,  that  an  estate  could  not  take  effect  as  a  use, 
if  it  might  take  effect  as  a  "  remainder." ''^  So  the  estates  raised 
by  the  statute  became  liable  to  all  those  rules  to  which  estates  raised 
by  the  common   law  are  subject,   with   this  distinction,   that  the 

''^  1  Co.  125  a,  b.  Purefoy  v.   Rogers,   2   Saund.   380; 

"^  I  Co.  130.  Cole  V.  Sewell,  4  Dr.  &  W.   i,  .27; 

TOCA  Wolfe  v.  Van  Nostrand,  2  '2    Ho.    Ld.    Cas.     186;    Abbiss    v. 

N.  Y.  436,  442;  Strahan  on  Property,  Burney,  L.  R.  17  Ch.  211,  217;  Re 

163;  Lord  Hardwicke,  in  Hopkins  v.  Lechmere  &  Lloyd,  18  Ch.  Div.  524^ 
Hopkins,    i    Atk.    581;    West,   606; 
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former  might  be  overreached  by  a  power,  or  a  conditional  limita- 
tion, or  by  clauses  of  cesser  which  formerly  had  accompanied  uses 
in  their  fiduciary  state.""^ 

The  old  law  of  land  was  never  regarded  as  expressly  abrogated 
by  the  Statute  of  Uses,  and  the  principles  of  feudal  tenure  con- 
tinued, after  the  statute  as  before  it,  to  pervade  the  law  concerning 
land.  Thus,  before  the  statute  might  be  operative  at  all,  some  one 
must  be  seised  to  the  use.  So  the  necessity  of  actual  seisin  was 
postulated  by  both  the  old  law  and  the  new.®^  The  old  feudal  law 
of  tenure  always  required  that  there  should  be  a  tenant  of  the  free- 
hold. The  post-staitutory  law  of  uses  also  required  seisin  in  order 
that  the  transubstantiation  of  the  use  might  be  effected  by  the  stat- 
ute. The  Statute  of  Uses  did  not  change  the  nature  of  estates 
whether  in  fee  or  in  tail.  It  simply  permitted  interests  in  a  fee 
simple  to  be  created  upon  the  principles  formerly  regulating  uses, 
and  it  also  brought  about  new  forms  of  conveyance.  The  intrica- 
cies of  the  English  law  of  real  property  after  the  Statute  of  Uses 
are  mainly  due  to  the  continued  attempt  to  supersede  the  ancient 
feudal  law  by  indirection;  for,  as  stated  above,  the  feudal  or  com- 
mon law  was  never  expressly  abrogated,  either  by  the  Statute  of 
Uses  or  by  the  statute  taking  away  the  burdens  of  the  feudal 
tenure.®* 

In  the  course  of  the  judicial  exposition  of  the  Statute  of  Uses 
certain  leading  principles  were  from  time  to  time  determined,  and 
may  be  briefly  summarized  as  follows:^  (i)  That,  before  the  stat- 
ute operated  to  join  the  fiduciary  interest  to  the  legal  title,  there 
must  be  a  person  competent  to  raise  a  use  (i.  e,,  to  declare  a  trust)  ; 
a  person  competent  to  take  the  legal  title  to  land ;  a  competent  bene- 
ficiary or  cestui  que  use;  an  intelligible  use  or  trust,  and  a  form  of 
conveyance  recognized  by  the  courts.  (2)  That  the  statute  did 
not  operate  on  all  trusts  or  confidences,  but  only  on  those  passive 
trusts  where  the  former  trustee  had  the  naked  legal  title  and  the 
former  cestui  que  use  took  the  profits  and  at  will  directed  the  trustee 
to  convey  or  make  estates.     The  trusts  or  confidences  which  the 


TO  I   Preston,  Estates,  158. 

80  As  a  survival  of  this  see,  under 
section  190  of  the  Real  Property 
Law,  that  a  widow  is  not  endowed  of 
a  remainder  or  reversion  of  which 
the  husband  is  not  seised  in  posses- 
sion before  his  death. 

81 12  Car.  IT,  chap.  24. 

•*  These  principles  are   really  the 


basis  of  all  future  commentaries  on 
uses  and  trusts.  Sanders  and  Corn- 
ish furnish  the  most  methodical 
treatment  at  great  length,  and  in 
more  precise  legal  language.  Tu- 
dor's  note  to  Tyrell's  case  will  refer 
the  reader  to  the  judicial  authorities 
on  the  different  principles. 
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statute  operated  on  are,  from  this  time  on,  known  as  uses^  and 
those  which  the  statute  did  not  affect  are  known  as  trusts.^  The 
common-law  courts  took  cognizance  of  uses  executed  by  the  stat- 
ute, and  the  lord  chancellor  took  cognizance  of  trusts.^ 

While  "  uses  "  were  being  thus  construed,  the  old  conflict  between 
the  common-law  courts  and  the  courts  of  equity  is  again  discernible. 
The  former  held,  in  Tyrrell's  case,^®  about  the  year  1557,*'^  that 
there  could  not  be  a  use  on  a  use ;  that  is,  that  the  Statute  of  Uses 
executed  the  first  use  and  ignored  a  second.  Then  the  lord  chan- 
cellor decided  that  this  second  use  might  be  enforced  in  equity  as 
a  tru&L  This  decision  again  restored  or  augmented  the  narrowing 
jurisdiction  of  the  chancellor,  and  has  been  the  subject  of  unde- 
served criticism.  Thus,  Lord  Hardwicke  said,  in  substance,  "that 
a  statute  made  upon  great  consideration  *  *  *  has  had  no  other 
effect  than  to  add,  at  .most,  three  words  to  a  conveyance."^  This 
statement,  however,  is  true  of  one  class  of  limitations  only.  The 
Statute  of  Uses  accomplished  much  more  than  Lord  Hardwicke 
stated.  It  compelled  courts  of  law  to  take  notice  of  conveyances 
made  on  conditions  and  under  circumstances  not  formerly  tolerated 
by  the  old  common  law  or  in  the  fundamental  courts  of  law.  The 
statute  did  not  make  a  real  innovation,  but  it  became  the  basis  of 
modern  conveyancing,  because  it  was  held  to  sanction  certain  cus- 
toms, dealings  and  contracts,  well-approved  of  by  the  people  of 
England,  although  they  were  not  consistent  with  the  rules  of  the 
common  or  feudal  law  of  land.  Thus  Lord  Hardwicke's  epigram- 
matic statement  concerning  the  effect  of  the  Statute  of  Uses  is 
only  partly  accurate  and  very  far  from  complete. 

The  full  result  of  the  Statute  of  Uses  on  the  law  of  land  was  not 
seen  immediately.  In  this  connection  we  should  remember  that 
England,  in  the  reign  of  King  Henry  VIII,  is  not  to  be  regarded 
as  the  England  of  King  Charles  II.  In  Henry's  time  London  con- 
tained probably  not  90,000  persons,  and  there  were  no  other  large 
cities  then  established  in  England.*®  The  outward  form  of  the  law 
of  land  was  still  feudal;  the  social  structure  purely  so:  but  the  gen- 

88  Charitable  uses  excepted.  ^  Anno  4  &  5  Ph.  &  M. 

M  Charitable       trusts        excepted.  ^  i   Atk.  591. 

These   trusts   continue  to  be  called  89  Gardner,     Hist.     Eng.    I,    356; 

"charitable  uses."  Adams,    Civilization   &    Decay,   203. 

8<^  Including  those  trusts  still  called  Gardner      gives      London      130,000; 

**  charitable  uses."  Adams,  quoting  Rogers,  50^000. 

8«Dyer,  issa;  Tudor,  Real  Prop. 
Cas.  335.  Cf.  Ames,  21  Harv.  Law 
Rev.,  p.  270,  seq. 
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cral  emplo3nnent  of  "  uses,"  or  beneficiary  estates,  during  and  after 
the  Wars  of  the  Roses,  had  impaired  the  substance  of  the  common 
or  feudal  law  long  before  the  Statute  of  Uses.  The  Statute  of 
Uses  only  made  that  the  law  which  had  thitherto  been  the  practice. 
It  will  be  found,  on  examination,  that  several  later  intricacies  in 
the  law  of  conveyancing,  under  the  Statute  of  Uses,  are  attributable 
to  the  troublesome  times  under  the  Stuart  dynasty.  Thus  both 
custom  and  civil  war  have  been  very  influential  on  the  form  of 
the  law  of  real  property  as  it  stood  in  England  until  recently, 
and  in  New  York  until  the  year  1830,  when  the  Revised  Statutes 
took  eflFect. 

After  the  Statute  of  Uses  the  forms  of  conveyance  recognized  in 
courts  of  equity  —  bargain  and  sale  and  covenant  to  stand  seised  — 
became  perfect  conveyances  both  in  law  and  in  equity.  Conveyances 
of  real  property  inter  vivos  thenceforth  divide  themselves  into  two 
great  classes ;  those  operative  by  force  of  the  common  law  and  those 
operative  by  force  of  the  Statute  of  Uses.  In  technical  language 
the  former  correspond  very  nearly  to  the  class  of  conveyances  later 
on  said  in  the  books  to  operate  "  only  by  transmutation  of  posses- 
sion," while  the  latter  correspond  with  those  said  to  be  operative 
"  without  transmutation  of  possession." 

Conveyances  operative  under  the  Statute  of  Uses  were  always 
**  innocent  conveyances,"  i.  e,,  fhey  operated  to  pass  only  the  title 
of  the  grantor,  and  if  he  had  none,  none  passed.  So  possession 
could  not  be  transferred  by  force  of  the  Statute  of  Uses  unless 
the  conventional  grantor  had  it  undisputed.^  A  common-law  con- 
veyance on  the  other  hand  might  be  a  "  tortious  conveyance,"  i,  e,, 
be  used  by  a  disseisor  and  yet  be  effectual.®^ 

Setrospect  We  have  now  arrived  at  a  point  where  the  principles, 
forms  and  modes  of  conveyance  of  real  property  remain  fixed 
for  nearly  -three  hundred  years.  Land  might  be  conveyed  inter 
vivos  by  the  common-law  conveyances,  feoflfment  with  livery,  by 
fine  or  recovery,  by  lease  and  release,  and  by  conveyances  opera- 
tive in  law  by  force  of  the  Statute  of  Uses,  and  known  as  "bar- 
gain and  sale,"  and  "  covenants  to  stand  seised."  The  conveyances 
operative  by  the  common  law  have  already  been  noticed;  it  re- 
mains to  consider  the  theory  of  lawyers  concerning  the  other  modes 
indicated.  A  bargain  and  sale  was  known  before  the  Statute  of 
Uses,  and  courts  of  equity  then  enforced  such  agreements  respect- 

» Jackson      v.      Brinckerhoff,      3  9i  yide,  p.  25,  supra, 

Johns.  Cas.  loi,  104. 
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ing  lands.  The  Statute  of  Uses  saved  the  necessity  of  troubling 
the  chancellors,  and  it  was  held  that  the  bargainee  was  seised  by 
virtue  of  the  Statute  of  Uses.  So,  "  a  covenant  to  stand  seised/' 
which,  before  the  Statute  of  Uses,  was  enforceable  only  in  equity, 
was  on  the  same  principles  as  before,  regarded  by  the  courts  of  law 
as  operative  by  force  of  the  statute.  Such  is  a  brief  summary  of 
the  history  and  of  the  practical  operation  of  the  different  convey- 
ances after  the  Statute  of  Uses.^-  The  niceties  of  application  and 
fine  distinctions  are  to  be  found  only  in  the  older  books  on  the  law 
of  real  property. 

Statute  of  Wills.  The  Statute  of  Uses,  having  converted  passive 
or  naked  uses  into  legal  estates  possessing  the  same  quality  as  the 
former  use,  took  away  the  custom  of  limiting  a  use  in  lands  by  a 
last  will.  While  at  common  law  lands  in  most  places  were  not  de- 
visable before  the  Statute  of  Wills  (33  &  34  Hen.  VIII),  yet  an 
owner  of  lands  might  before  those  statutes  enfeoff  another  to  the 
uses  declared  by  the  grantor's  last  will  and  such  uses  were  enforced 
in  equity.  Thus  by  indirection  lands  were  devisable  before  the 
Statute  of  Wills,  which  was  enacted  soon  after  the  Statute  of  Uses 
had  made  devises  of  the  lands  themselves  necessary  to  preserve  tes- 
tamentary dispositions.  The  Statute  of  Wills  made  it  possible  for 
an  owner  of  lands  held  by  the  tenure  of  free  and  common  socage 
to  devise  the  same  at  his  pleasure  to  any  person  except  a  body 
politic.  As  the  Statute  of  Wills  was  passed  after  the  Statute  of 
Uses,  it  became  an  interesting  question  how  far  the  Statute  of  Uses 
operated  on  a  title  or  seisin  conferred  by  a  will;  as  for  example 
where  the  will  gave  the  lands  to  one  to  hold  for  the  use  of  another 
than  the  devisee.  It  was  held  that  the  Statute  of  Uses  did  operate 
in  such  a  case,  and  that  such  a  cestui  que  use  might  take  the  legal 
estate  in  a  proper  case  by  force  of  the  Statute  of  Uses.^ 

History  of  Limitations  of  Estates.  This  much  of  the  history  of  the 
forms  of  conveying  property  enables  us  to  turn  next  to  the  history 
of  the  limitations  contained  in  the  conveyances  themselves.  In 
England,  whence  we  derived  our  early  law,  the  law  of  real  property 
after  the  Statute  of  Uses,  and  to  some  extent  before  that  statute, 

^  Many  writers  treat  of  this  sub-  ^  Sanders,  Uses  &  Trusts,  I,  195 ; 

jcct  at  great  length;  none  more  per-       Sugden,    Powers,    I,    238;    Jarman's 
spicuously    than    Sanders    (Uses    &       Powell,    Devises,    214,    note   2;    217, 
Trusts,    vol.    II),    and    Sugden    (In-       note  3;  Ram,  Wills,  254. 
troduction  Uy  Gilbert  on  Uses,  ed.  of 
181 1).     Sec  also   Strahan   on   Prop- 
erty  (3d  ed.),  pp.  232,  233. 
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bears  the  impress  of  a  persistent  attempt  to  settle  land  in  families 
in  such  a  way  that  it  could  not  be  alienated.  During  the  civil  wars 
the  great  conveyancing  lawyers  of  England  elaborated  the  forms  of 
family  settlements  to  the  end  indicated.*^  In  and  subsequent  to  the 
reign  of  King  Charles  II,  new  subtleties  of  various  kinds  were 
resorted  to  in  order  to  regulate  alienations.  Thenceforth  the  learn- 
ing and  ingenuity  of  the  great  conveyancing  counsel  were  directed 
to  family  settlements  containing  very  complicated  limitations.  Both 
the  learning  and  the  ingenuity  of  counsel  were  stimulated  by  the 
importance  of  such  settlements,  sometimes  involving  a  whole  county 
and  the  rights  of  numerous  tenants  as  well  as  the  honors  of  noble- 
men or  the  rights  of  gentlemen  of  ancient  houses.  Thus  as  a 
family  settlement  sometimes  created  an  imperium  in  imperio,  or  a 
little  Sta/te  within  a  greater  State,  the  learning  on  the  subject  of  set- 
tlements of  landed  estates  became  very  precise,  and  apparently  most 
involved  to  laymen,  although  in  reality  it  was  a  part  of  a  consistent 
and  rational  science,  founded  on  premises  partly  historical  and 
partly  logical.  With  this  account  of  the  general  principles,  or 
rationale,  animating  the  English  law  of  land,  we  are  prepared  to 
consider  particular  limitations  of  estates  contained  in  settlements 
and  conveyances. 

Chronologically,  the  history  of  limitations  of  estates  in  lands 
marks,  as  Mr.  Butler  thinks,  five  distinct  stages  in  the  law  of  Eng- 
land after  the  feudal  settlement.*  (i)  The  creation  of  a  fee  simple 
conditional.  This  suspended  the  power  of  alienation  only  till  the 
happening  of  the  condition.  (2)  Then  came  the  Statute  De  Donis 
Conditionalibus,  which  took  away  the  tenant-in-tail's,  power  of  alien- 
ation and  multiplied  entails,  always  leaving  a  reversion  in  the  donor. 
( 3)  Entails  were  finally  broken  in  upon  by  judicial  fines  and  recov- 
eries."*  To  thwart  this  result,  women  seised  of  estates  tail  of  the 
f^ft  of  their  husbands  were  prohibited  from  aUenating  these  estates 
I)y  statute  (ii  Hen.  VII,  chap.  20).®^    In  this  way  the  concurrence 


w  See,  for  example,  Foss,  Bio- 
;^raph\ca  Juridica,  sub  nom,  Orlando 
llridgeman. 

»  Note  Co.  Litt.  290b ;  cf.  Atherly 
I'amily  Settlements,  chap.  I ;  Sugden, 
Powers,  I,  chap.  I;  Cruise  Dig.  tit. 
32.  chap.  24;  Lewis,  Perpetuity, 
chaps.  1  to  X;  Burton,  Real  Prop. 
<  hap.  I ;  note  of  Mr.  Butler  to 
Fearne,  Remainders,  382,  and  note, 
id.  562. 


8«Taltarum's  case,  A.  D.  1472. 
The  process  of  disentailing  by  com- 
mon recovery  was  probably  quite 
familiar  practice  before  this  case, 
which  is  only  the  classical  instance. 
See  Jenk*s  "Edward  I,  the  English 
Justinian." 

w  Husbands  seised  in  right  of 
their  wives  were  prohibited  by  Stat. 
32  Hen.  Vni,  chap.  28. 
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of  both  spouses  to  alienate  settled  lands  was  required,  and  this  was 
some  protection  in  family  settlements.  (4)  A  fourth  mode  of  set- 
tlement was  effected  by  limiting  life  estates  to  parents  with  remain- 
ders to  their  unborn  children  by  purchase.  Here  the  difficulty  was 
that  the  life  tenant  and  the  reversioner  could  cut  off  the  remain- 
ders. Then  the  devise  of  trustees  for  preserving  contingent  re- 
mainders was  invented  by  Sir  Orlando  Bridgeman.®®  (5)  The  fifth 
stage  of  settlements  appears  to  have  been  the  introduction  of  pow- 
ers under  the  Statute  of  Uses.  When  the  English  law  was  intro- 
duced in  New  York  the  possibilities  of  the  fifth  stage  of  settlements 
had  been  reached  in  England,^  and  were,  of  course,  available  in 
practice  in  New  York.  Yet  it  would  be  inaccurate  to  say  that  prior 
to  the  reign  of  King  James  II  settlements  had  reached  their  final 
complexity,  even  in  England.  Professor  Pollock  tells  us,  indeed, 
that  the  modern  scheme  of  strict  settlements  dates  only  from  the 
'Restoration'  (or  A.  D.  1660),  and  that  the  two  centuries  before  that 
were  called  a  period  of  free  alienation.*  It  is  certain  that  the  great 
conveyancing  counsel  in  England  attained  their  supreme  power  of 
invention  only  in  the  eighteenth  century.^  Then  it  was  that  settle- 
ments became  most  complex  by  reason  of  the  introduction  of  pow- 
ers and  the  more  frequent  limitations  of  shifting  and  springing 


3 


uses. 

Classification  of  Uses.  The  Statute  of  Uses  having  fastened  the 
quality  of  the  old  use  to  the  legal  estate,  the  English  law  of  real 
property  became  the  subject  of  increasing  scientific  consideration, 
and  at  a  later  day  of  much  professional  discussion.  The  precise 
nature  of  valid  executory  limitations  of  property  under  the  Statute 


®8  Sometimes  spelled  Bridgman. 
He  was  born  in  i6c8  and  was  called 
to  the  bar  in  1632;  he  became  a 
bencher  a  few  weeks  before  the 
restoration  of  Charles  II.  During 
the  interregnum  he  became  the 
oracle  of  the  conveyancers.  Foss, 
Biog.  Jurid. ;  cf.  Vanderheyden  v. 
Crandall,  2  Den.  9,  16,  et  seq.  See 
also  Davidson's  Precedents,  III,  197. 
For  an  account  of  the  origin  of  the 
Fourth  Mode  of  Settlement  by  con- 
tingent remainders  to  unborn  chil- 
dren, see  also  Williams,  "  On  the 
Origin  of  the  Present  Mode  of 
Family  Settlements,"  i  Juridical  So- 
ciety Papers,  45.    Sed  cf.  as  to  the 


earlier  origin  of  contingent  remain- 
ders, Law  Quar.  Rev.  VI,  22,  23; 
Pol.  &  Mait.  Hist.  Eng.  Law,  II,  22. 

»o  Vide  Crabb,  History  of  English 
Law,  537,  538. 

1  Pollock's  Land  Law,  84 ;  and  see 
Kerly,  Hist,  of  Equity,  165,  166. 

2C/.  Lord  Mansfield  in  his  judg- 
ment in  case  of  Buckworth  and 
Thirkell  in  the  K.  B.;  i  Hargrrave, 
Collectanea  Juridica,  335.  In  1722 
Wood,  in  the  preface  to  his  Insti- 
tutes, notices  the  increasing  com- 
plexity of  settlements  and  convey- 
ances "beyond  former  times." 

3  See  usual  form  of  setdemen^ 
Appendix  to  2  Black.  Comm. 
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of  Uses  forms  an  intricate,  and  perhaps  an  arbitrary  learning,  yet, 
one  not  wholly  devoid  of  principle.  The  legal  estates  or  interests 
in  land,  called  uses  were  classified  variously,  and  by  none  other  more 
skilfully  than  Sir  Edward  Sugden,  who  divides  them  into  (i) 
"shifting  or  secondary;"  (2)  "springing,"  and  (3)  "future  or 
contingent "  uses.  The  shifting  uses  took  effect  in  derogation  of 
some  other  estates.  Springing  uses  were  those  estates  limited  to 
arise  on  a  future  event,  when  no  preceding  use  was  limited.  Fu- 
ture or  contingent  uses  were  estates  which  took  effect  as  remain- 
ders,* although  limited  as  uses.  In  course  of  time  future  estates, 
taking  eflfect  as  uses,  were  often  called  by  the  more  scientifically 
disposed  lawyers  of  the  latter  part  of  the  eighteenth  century,* 
"  executory  interests "  —  a  term  gradually  including  also  those 
future  interests  in  lands  which  were  created  by  a  will. 

Uses  were  again  classified  either  as  vested  or  contingent.  Such  a 
divisions  of  estates,  interests  and  property  in  land,  is  entirely  natural 
and  primary.  After  the  Statute  of  Uses,  estates,  or  interests,  in 
lands  might  be  made  to  take  effect  in  possession,  either  by  the  hap- 
pening of  an  act  of  God,  such  as  on  a  death,  or  on  a  birth,  or  on  an 
act  of  man,  such  as  the  designation  of  new  uses  by  a  person  named. 
When  the  use  arose  on  an  event  specified  in  a  deed  or  settlement,  it 
was  either  a  shifting  or  a  springing  use.®  When  it  arose  by  the  act 
of  a  person  nominated  to  appoint  the  estate  it  was  a  use  arising 
from  the  execution  of  a  power.  Uses  might  be  preceded  by  a  fee  or 
they  might  follow  a  particular  estate.^ 

Many  rules  and  distinctions  concerning  uses  were,  from  year  to 
year,  laid  down  by  the  judges  of  England.  It  is  quite  unnecessary 
to  attempt  to  state  many  of  them;  but  a  few  may  well  be  borne 
in  mind :  Before  a  springing  use  vested,  the  use  was  said  to  result 
to  the  owner  of  the  fee.  A  future  use  could  never  take  effect  as 
a  use  if  it  might  inure  as  a  remainder.*  This  rule  was  only  a  tacit 
deference  to  the  older  law,  for  "  remainders  "  were  long  antecedent 
to  "  uses." 

Effect  of  the  Statute  of  TJaes.  The  reforms  introduced  in  the  common 
law  of  conveyancing  by  the  Statute  of  Uses  are  briefly  these :  ( i )  At 
common  law  no  one  not  named  could  take  immediately  by  a  convey- 

*  Sttgden's  notes  on  Gilbert,  Uses,  *  Mr.  Booth,  Mr.  Butler,  Mr.  Har- 

passitn.     See,  also,  the  introduction  g^ve,  and  many  others. 

to  same.     In  no  other  book  is  the  ^Strahan  on  Property,  164. 

law  of  Uses  more  concisely  and  ad-  '^  Cornish,  Uses,  92. 

mirably  treated.     See,  also,  Cornish,  ^  Supra,  p.  34;  Cornish,  Uses,  81; 

Uses,  for  an  excellent   summary  of  Wilson,  Springing  Uses,  2;  Wolfe  v. 

the  law.  Van  Nostrand,  2  N.  Y.  436,  442. 
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ance;  thus  a  child  unborn  could  not  take.  But  by  a  use  to  one  for 
the  benefit  of  the  child  unborn,  the  latter  might  take  on  coming  into 
the  world.  (2)  A  conveyance  by  a  man  to  his  wife  was  bad  by 
the  common  law,  but  might  be  effected  by  the  conveyance  to  the 
use  of  the  wife.  (3)  At  common  law  a  grant  of  a  freehold  to 
commence  in  futuro  was  void,  but  by  a  use  the  freehold  might  be 
made  to  take  effect  in  the  future.  (4)  At  common  law  the  reserva- 
tion of  a  particular  estate^ to  the  grantor  was  bad;  but  such  reserva- 
tion could  be  effected  in  a  conveyance  to  uses.  (5)  At  common 
law  the  reservation  of  a  power  to  the  grantor  was  invalid,  but  it 
was  good  in  a  conveyance  to  uses.  (6)  At  the  common  law  an 
estate  granted  could  be  defeated  only  by  a  condition,  but  after  the 
Statute  of  Uses  a  power  to  defeat  an  estate  might  be  reserved  in 
a  conveyance  to  uses.  (7)  By. the  common  law,  a  condition,  except 
in  a  conveyance  of  an  estate  for  years,  must  defeat  the  whole  estate 
granted.  But  in  a  conveyance  to  uses,  a  power  to  defeat  part  of  the 
estate  granted  might  be  reserved ;  e,  g,,  a  leasing  power  which  de- 
feats but  part  of  the  estate  granted,  (8)  At  common  law  no  one 
taking  an  estate  by  grant  can  by  rightful  alienation  grant  a  larger 
estate  than  his  own.  But  in  a  conveyance  to  uses  the  donee  of  a 
power  may  grant  a  larger  estate  than  his  own.  (9)  While  at  the 
common  law  several  persons  coming  in  esse  at  different  times  always 
took  as  tenants  in  common,  by  a  conveyance  to  uses  they  might  take 
as  joint  tenants.  (10)  At  common  law  successive  estates  must  be 
limited  as  particular  estates  and  remainders,  but  since  the  Statute 
of  Uses  successive  estates  may  take  effect  in  derogation  of  the  prior 
estates  limited  at  the  same  time.  (11)  At  common  law  one  fee 
could  not  be  limited  after,  or  dependent  on,  another  fee;  but  in  a 
conveyance  to  uses  a  fee  may  be  limited  to  the  use  of  one  and  on 
the  happening  of  a  given  event  to  another.  Such  were  the  reforms 
made  good  even  at  law  by  the  Statute  of  Uses.® 

Effect  of  the  Statute  of  Wills.  The  old  rules  of  the  common  law 
of  land  were  also  much  modified  by  the  Statute  of  Wills,  and  as  the 
Statute  of  Uses  was  held  to  be  applicable  to  those  uses,  limited  by 
way  of  a  will,  a  new  set  of  rules  touching  estates  created  by  will 
sprang  up.  Since  by  a  devise,  a  freehold  must  pass,  if  at  all,  with- 
out livery  of  seisin,  it  might  be  devised  to  commence  in  futuro,  con- 
trary to  the  rule  governing  leMl  limitations;^^  and  since  it  might 

9  Preston,  Coriv.  II,  475 ;   Sugden,  ^^  i   Sid.  153. 

Intd.,   Gilbert   on   Uses,   note,  p.   78 
seq. 
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commence  in  futuro,  no  particular  estate  was  necessary  to  support 
it." 

So,  by  a  devise  a  fee  might  be  limited  after  a  fee,  contrary  to  the 
common  law  governing  remainders:.  But  it  was  soon  held  that  an 
executory  devise  must  take  effect  in  possession  within  the  period 
subsequently  fixed  by  the  rule  governing  perpetuities.^^  This  law  is 
generally  systemized  under  the  head  of  **  executory  devises."  But 
there  might  be  a  springing,  a  shifting,  or  a  future  use  created  by  a 
will,  and  also  a  "  remainder.''^^  The  fact  that  a  common-law  re- 
mainder could  thus  be  created  was  a  new  fact  in  English  law. 
When  a  use  was  created  by  a  will,  it  took  effect  on  the  same  prin- 
ciples that  goverened  uses  created  by  deed.  But  a  gift  of  an  estate 
to  take  effect  in  future,  when  limited  in  a  will,  need  not  be  operative 
as  a  use  or  as  a  remainder,  and  it  need  not  comply  with  the  com- 
mon-law rules  touching  estates.  Before  the  Statute  of  Us^s  could 
act  on  an  equitable  estate  there  must  be  a  person  seised.  By  a  will 
a  gift  could  take  effect  in  futuro  contrary  to  the  rules  of  the  com- 
mon law,  and  it  could  be  made  directly  to  the  donee  without  the 
interposition  of  a  third  person  to  stand  seised.^* 

Executory  Devises.  An  "  executory  devise  "  is  properly  defined  "  as 
a  limitation  by  will  of  a  future  estate,  or  interest  in  land,  which  can- 
not consistently  with  the  rules  of  law,  take  effect  as  a  remainder.^*^ 
But  a  remainder  may  also  be  created  by  a  will.  Before  the  Statute 
of  Uses,  we  have  seen  that  a  remainder  could  be  created  only  by  a 
common-law  conveyance.  Now,  after  the  Statute  of  Wills,  it  might 
be  created  by  an  irregular  instrument  called  a  will.  This  instru- 
ment always  took  effect  on  the  death  of  the  testator.^®  It  was  a 
deference  to  the  more  ancient  law  to  call  such  a  devise  a  remainder. 
So  doing  necessarily  involved  this  consequence,  that  where  the 
devise  was  a  contingent  remainder,  there  must  be  a  particular  estate 
of  freehold  to  support  it;  and,  also,  that  it  must  vest  during  the 
particular  estate,  or  at  the  moment  the  particular  estate  terminated, 
or  not  at  all.^^    It  may  be  doubted  whether  such  a  result  accorded 


"Cro.   Tac.  593. 

12  Cruise  Dig.  tit.  38,  c.  17,  §  22; 
Strahan  on  Property,  164,  165. 

^^  A  remainder  created  by  a  will 
was  given  the  same  effect  as  a  re- 
maindtT  created  hy  a  common-law 
conveyance,  Feame,  Conting.  Rem. 
387;   Watkins,  Conveyancing,   114. 

1*  Cf.  Burton,  Real  Prop.  100. 


*5  Powell,  Devises,  II,  237,  and 
cases  cited  ibidem;  i  Spence  Eq. 
Jurisdic.  469,  470. 

^^Ihid.  II,  9;  but  until  recently  a 
will  did  not  operate  on  real  property 
acquired  after  its  date  or  execution. 

17  Williams,  Real  Prop.  315;  Pres- 
ton, Abstracts,  II,  153,  154;  Challis, 

96. 


44 


The  Real  Property  Law. 


with  the  spirit  of  the  Statute  of  Wills.  In  deference  to  the  older 
law,  the  courts  also  held  that  if  by  a  will  a  particular  estate  was 
created  and  thereafter  such  an  estate  as  would  at  common  law  have 
been  a  remainder,  it  would  be  construed  as  a  remainder  and  not  an 
executory  devise.^®  If  the  limitation  contained  in  the  will  was  con- 
trary to  the  legal  conception  of  a  remainder,  in  that  it  could  take 
effect  only  contrary  to  the  rules  of  the  common  law  relating  to 
remainders,  the  devise  might  still  take  effect  as  a  use,^®  or  as  an 
executory  devise.^^  The  interest  itself  thus  devised  was,  as  stated 
above,  called  an  "  executory  interest ;"  but  the  instrument  effecting 
it  was  an  "  executory  devise."^^  The  latter  term  is  often  misem- 
ployed^ to  denote  also  the  interest  taken  under  such  a  devise.^ 

Mr.  Powell  (in  imitation  of  Mr.  Fearne's  classification  of  con- 
tingent remainders)  has  reduced  executory  devises  to  several 
classes,^*  and  his  definitions  are  both  simple  and  perspicuous.  Other 
classifications  more  elaborate  have  been  attempted,^  but  they  all 
substantially  involve  only  two  leading  classes  of  devises:  (I)  A 
substitution  of  one  fee  for  another  upon  some  determinable  event. 
(II)  A  fee  to  commence  in  possession  at  some  future  day  without 
the  intervention  of  a  particular  estate.^*  In  addition  to  the  two 
species  of  executory  devises  mentioned,  there  might  be  a  remainder 
limited  in  a  term  of  years  contrary  to  the  rule  of  the  common  law.^ 

Sometimes  a  limitation  was  so  framed  as  to  take  effect  as  an 
executory  limitation  in  one  event,  or  as  a  remainder  in  another.^ 
In  the  latter  event  the  strict  common-law  rules  relating  to  remain- 
ders applied,  and  the  remainder  might  be  defeated,  unless  it  vested 
in  or  at  the  moment  the  particular  estate  terminated.  But  if  the 
event  occurred  in  which  the  executory  limitation  was  to  take  effect, 
then  all  the  liberal  rules  relating  to  executory  devises  were  appli- 
cable.   This  was  certainly  an  anomaly,  and  came  from  attempting 


IS  2  Bos.  &  Pull.  298. 

'8  Cornish,  Uses,  96. 

20Challis,  57,  58;  Inglis  v.  The 
Trustees  of  Sailors'  Snug  Harbour, 
3  Pet.  (U.  S.)  99,  115;  Sanders, 
Uses  &  Trusts,  I,  250-254.  If  the 
limitation  might  take  effect  as  a  re- 
mainder, it  could  not  take  effect  as 
a  use  or  devise.  Wolfe  v.  Van  Nos- 
trand,  2  N.  Y.  436,  442;  Challis,  96, 

97. 

21  Challis,  57. 

22  Challis,  56. 


23  £.  g,  30  Am.  Law  Rev.  69. 

24  Powell,  Devises,  II,  2^7^ 

25  See  note  to  2  Sharswood  & 
Budd's  Lead.  Cas.  Real  Prop.  467. 

26  Inglis  V.  The  Trustees  of  Sail- 
ors' Snug  Harbour,  3  Pet.  (U.  S.) 
99,  115;  Tilden  v.  Green,  130  N.  Y. 
at  p.  47 ;  Feame,  Conting.  Rem.  304 ; 
Van  Home  v.  Campbell,  100  N.  Y. 
at  p.  292. 

27  Cruise  Dig.  c.  19,  tit.  38,  §i  I,  a. 

28  Powell,  Devises,  I,  245. 
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to  graft  a  new  shoot  on  the  old  trunk  of  the  common  law.  Fortu- 
nately, all  these  inconsistencies  are  now  remedied  in  the  State  of 
New  York  by  the  Revised  Statutes  and  the  Real  Property  Law.^ 
It  has  been  said  in  a  recent  case  that  there  is  no  longer  any  such 
thing  in  New  York  as  an  executory  devise,^  and  in  another  place, 
that  in  New  York  State  executory  devises  may  in  principle  now 
be  introduced  into  deeds  ;'^  meaning  thereby  that  all  executory 
limitations  are  with  us  now  conformed  to  precisely  the  same  rules, 
whether  such  limitations  are  contained  in  wills  or  in  deeds.  In 
this  sense  both  the  foregoing  statements  are  accurate.^ 

Svle  against  Perpetuities.  When  these  new  rules  touching  future 
uses  and  executory  devises  began  to  be  applied  to  the  creation  of 
estates  in  lands,  it  became  manifest  that  some  rule  must  be  laid  down 
governing  the  period  in  which  executory  interests  must  vest;  for 
every  executory  devise  was,  as  far  as  it  went,  a  perpetuity,  that  is, 
an  inalienable  and  indestructible  interest;^  and  so  a  shifting  or  a 
springing  use  was  also  indestructible  and  inalienable.  Neither  ex- 
ecutory devises  nor  such  uses  could  be  barred  by  a  fine  or  a  recov- 
ery.^ The  courts  were,  however,  a  long  time  in  formulating  the 
rule  against  perpetuities,  beginning  with  the  case  of  Pells  v.  Brown 
in  1621,^  and  finally  ending  with  Cadell  v.  Palmer^®  in  1833.  The 
history  of  the  struggle  has  been  admirably  written  by  Mr.  Lewis  in 
his  work  on  Perpetuities,*''^  and  by  Mr.  Hargrave  in  his  argument  in 
the  case  of  Mr.  Thelluson's  Will.^  It  has  been  lately  admitted  by 
the  courts  in  England  that  it  is  very  difficult  to  say  "when  the 
conception  of  a  perpetuity  in  its  modem  meaning  first  appeared  in 
our  courts."^®  The  rule  finally  established  in  England  is  that  vest- 
ing may  be  suspended  during  a  life  or  lives  in  being,  and  twenty- 
one  years  afterward,  as  a  term  in  gros^  without  reference  to  the 
infancy  of  any  person  whatever,  and  that  a  person  en  ventre  sa  mire 
is,  for  the  purposes  of  this  rule,  considered  as  in  existence.*^    Per- 

»The  entire  text  of  this  new  act  Lee,  Abstracts  of  Title,  59;  Sugden, 

follows  this  Introduction.  Intd.  to   Gilbert  on   Uses,   Ivi,  and 

*>Tilden  v.  Green,   130  N.  Y.  at  note,  p.  163,  ibid, 

p.  47.  ^  Cro.  Jac.  590 ;  I  Eq.  Abr.  i87» 

81  Sharswood  &  Budd's  Lead.  Gas.  c.  4. 

R.  P.  II,  467.  ^  I  Clark  &  Finnelly,  372. 

^Vide  infra,  87  Chap.  11. 

»  Moffat's  Executors  v.  Strong,  10  «»  4  Ves.  247 ;  2  Jur.  Arg.  7. 

Johns.  12,  17.  ^  In  re  Ashforth  L.  R.  i  Ch.  D., 

M  Lewis,     Perpetuity,     chap.     10;  p.  542. 

Jackson  v.  Bull,  10  Johns.  19,  21;  *0Armitage  v.  Coates,  35  Beav.  i. 
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sons  not  bearing  in  mind  that  an  infant  en  ventre  sa  mere  is  to  be    ' 
considered  a  life  in  being  fell  into  the  error  of  adding  the  period 
of  gestation  to  the  term  in  gross  of  twenty-one  years,*^  but  this 
is  not  accurate,  as  is  pointed  out  in  the  commentary  on  the  Real 
Property  Law.*^ 

The  rule  against  a  perpetuity  had  originally  no  reference  to 
remainders.  At  least,  such  until  very  recently  was  the  verdict  of 
the  great  property  lawyers  of  England,  and  the  only  one  probably 
binding  in  this  country  since  the  separation  o"  our  common-laws. 
Remainders  had  a  set  of  principles  of  their  own  'precluding  a  per- 
petuity,^ a  contingent  remainder,  for  example,  required  an  estate  of 
freehold  to  support  it,^  and  it  could  not  be  limited  after  a  fee 
simple.*^  So  the  limitation  of  a  remainder  to  the  right  heirs  as 
purchasers  of  a  person  not  in  esse  was  void.*®  These  rules,  together 
with  the  power  to  bar  or  defeat  contingent  remainders,  and  the 
consequent  chance  of  the  destruction  of  the  remainders  by  the 
determination  of  the  precedent  estate  before  the  vesting  of  the 
contingent  remainder,  were  quite  sufficient  to  prevent  a  perpetuity 
by  means  of  a  contingent  limitation,  effected  by  a  common-law 
assurance.  Vested  remainders,  of  course,  never  tended  to  a  per- 
petuity before  the  Revised  Statutes  entirely  altered  the  meaning 
of  the  tferm  "  remainder,"  so  as  to  include  in  it  shifting  uses  and 
executory  devises.  Then  the  statutory  rule  against  perpetuity  was 
necessarily  made  to  apply  to  these  statutory  remainders.*^ 

Nor  had  the  rule  against  perpetuities  any  reference  to  limitations 
subsequent  to  an  estate  tail,  for  estates  tail  could  be  barred  by  a 
recovery  which  destroyed  all  subsequent  executory  limitations.*® 

Statute  12  Car.  II,  chap.  24.  Tlie  confirmation  of  the  abolition  of  the 
burdens  of  feudal  tenures  Jjy  the  statute  12  Charles  II,  chapter  24,*® 


« Tudor,  Lead.  Cas.  R.  P.  464; 
and  see  the  writer's  "  Law  of  Char. 
Uses,  Donations  and  Trusts  in  New 
York,"  note  to  pp.  147,  148. 

*2  Under  S  42,  infra. 

«Challis,  158,  159,  160;  Mr.  But- 
ler's   note,    Fearne,    Conting.    Rem. 

561. 

**  Wharton,  Principles  of  Convey- 
ancing, loi ;  Lord  Hardwicke  in 
Garth  v.  Cotton,  i  White  &  Tudor 
Lead.  Cas.  in-Eq.  at  p.  826. 

«  Challis,  63,  64. 

4»ChaIlis,  91. 


*''Mr.  Lewis  points  out  that  the 
old  rule  against  a  perpetuity  arose 
because  executory  interests  and  uses, 
after  the  Statute  of  Uses  and  Wills, 
were  held  not  to  be  destructible,  in 
the  same  way  that  contingent  re- 
mainders were  destroyed.  (Lewis, 
Perpetuity,  128,  132,  134.  To  the 
some  eflFect,  Andrews,  J.,  in  Van 
Home   V.    Campbell,    100   N.    Y.   at 

p.  305) 
48  Challis,  146. 

«A.  D.  1660. 
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which  turned  all  lay  tenures  into  tenures  by  free  and  common 
socage,  marks  the  formal  ending  of  the  feudal  system  in  England. 
Thereafter  the  feudal  law  remains  of  importance  only  because  it  had  ' 
been  the  basis  of  the  earlier  law  of  land,  and  in  legal  theory  had 
never  been  abrogated.^  In  the  reign  of  James  I,  the  project  of 
relieving  tenants  from  the  feudal  burdens  had  been  very  much  dis- 
cussed, and  was  finally  consummated  under  the  Commonwealth,^^ 
being  only  confirmed  by  the  act  12  Charles  II,  chapter  24. 

Hew  York.  At  the  time  when  the  territory  now  embraced  in  the 
State  of  New  York  was  granted  by  King  Charles  II  to  the  Duke  of 
York  (afterward  James  II),  the  law  of  England  touching  lands  had 
entered  on  the  modem  stage  of  its  existence.  But  it  was  still 
aflfected  by  many  archaic  incidents  which  have  only  comparatively 
recently  been  swept  away.*^  By  the  patent  granted  by  King 
Charles   II  to  the  Duke  of  York  the  territory  was  holden  of  the 

m 

Crown  by  the  free  and  common  socage  tenure.  This  grant  neces- 
sarily introduced  in  the  province  the  contemporary  English  law 
relating  to  this  tenure  with  all  its  incidents,  including  the  common 
law  of  descents  and  antecedent  statutes.  The  adoption  of  English 
statutes  involved  the  interpretation  put  upon  them  by  the  English 
courts  of  law.® 

When  the  Duke  of  York  became  James  II  and  his  proprietary 
rights  merged  in  his  Crown,  the  Crown  was  bound  by  the  statute 
(12  Car.  II,  chap.  24)  and  henceforth  could  make  no  grants  to  be 
holden  by  any  other  lay  tenure  besides  free  and  common  socage. 
Owing  to  this  fact  it  became  common  in  New  York  to  omit  the 
tenure  in  deeds.  Thus  the  importance  of  tenure  ceased  to  be  empha- 
sized. But  tenure  was  not  swept  away  in  New  York  until  nearly 
two  centuries  after  its  explicit  introduction. 

In  the  year   1664,  when  the  English  took  possession  of  New 

« 

York,  the  law  of  the  reformed  socage  tenure  was  far  from  attain- 
ing the  stage  it  reached  by  the  time  of  the  war  of  American  Inde- 
pendence. The  Statute  of  Frauds  (29  Car.  II,  chap.  3)  had  not 
yet  been  passed  in  England,  and  lands  might  still  be  conveyed 
there  by  feoffment  and  livery  of  seisin  without  deed.  But  the 
"Duke's  Laws  "  from  the  very  first  (A.  D.  1665)  required  a  writing 

w  See    "  Feudalism  "    in    gth    ed.  ^2  gee,  for  confirmation  of  this,  the 

Ency.  Britannica.  preface  to  the  New  York  edition  of 

M  A.    D.    1645.     In   the    reign    of  Booth  on   Real  Actions,  printed  A. 

King  James  I,  propositions  to  com-  D.  1808. 

mute  the  feudal  rights  of  the  Crown  63  Reed,  Stat,  of  Frauds,  §  3,  p.  6, 

for  a  sum  in  gross  were  considered.  citing  Tomson  v.  Ward,  i  N.  H.  12. 
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in  New  York  in  order  to  transfer  title  to  lands.  Thus,  before  the 
English  Statute  of  Frauds  was  enacted,  New  York  had  a  like  stat- 
ute of  its  own."  But,  as  we  have  seen,  the  Statutes  of  Uses  and 
Wills  had  long  before  the  reig^  of  Charles  II  given  the  law  of 
real  property  its  modern  direction,  while  the  statute  12  Charles  II, 
chapter  24,  had  lifted  the  feudal  burdens  from  the  socage  tenure.** 
Thus  all  the  forms  of  conveyance,  already  indicated  as  adopted 
in  England  after  the  Statutes  of  Uses  and  Wills,  were  of  equal 
relevancy  in  the  province  of  New  York  after  the  English  occupa- 
tion in  1664.*^  The  English  statutes  prior  to  the  end  of  the  reign 
of  King  Charles  II  were  generally  acted  on  in  New  York,  while 
the  common  law  of  England,  in  so  far  as  it  was  not  unsuited  to 
local  conditions,  was  the  law  of  the  province.*^ 

In  the  province  of  New  York  the  more  complex  English  settle- 
ments of  estates  in  lands  were  very  unusual  and  unnecessary.  The 
ordinary  mode  of  conveying  freehold  lands  at  first  was  by  a  com- 
mon-law feoffment  with  livery  of  seisin,  the  livery  being  indorsed 
on  the  deed.**  Subsequently  conveyances  of  record,  fines  and  re- 
coveries, and  deeds  operating  under  the  Statute  of  Uses,  bargains 
and  sale,  lease  and  release,  and  covenants  to  stand  seised,  became 
common  in  New  York  until  the  Revised  Statutes,  in  1830,  substituted 
the  simple  grant  and  abolished  feoffments  and  fines  and  recoveries.'* 
The  complex  forms  of  English  settlements  had  even  then  been  little 
resorted  to  here ;  although,  as  the  Statutes  of  Uses  and  Wills*^  were 


MThe  statute  (27  Hen.  VIII, 
chap.  16)  requiring  all  bargains  and 
sales  to  be  enrolled  within  six 
months  after  the  date  thereof,  had 
in  point  of  fact  introduced  in  Eng- 
land the  necessity  of  a  writing  in 
conveyancing,  ilthough  in  law  feoff- 
ments with  livery  were  still  valid 
without  a  deed  or  charter.  But  a 
deed  was  customary  even  when  the 
conveyance  was  feoffment  with 
livery. 

^^Thc  feudal  law  was  never  in 
force  in  New  York.  Van  Rensselaer 
v.  Smith,  27  Barb,  at  p.  149;  People 
v.  Van  Rensselaer,  9  N.  Y.  at  p.  338. 

M  See  a  devise  in  tail  in  Steadfast 
ex  dem.,  etc.,  v.  NicoU,  3  Johns.  Cas. 
18. 

^  M.  A.  Baptist  Church  v.  Baptist 


Church  in  O.  St.,  46  N.  Y.  131,  141 ; 
Van  Ness  v.  Packard,  2  Peters,  144. 

88 In  New  York,  by  the  "Duke's 
Laws,"  a  writing  was  always  neces- 
sary before  the  English  Statute  of 
Frauds  was  passed.  Hence,  the 
feoffment  consisted  of  two  parts,  the 
charter  and  livery.  (See  Burton, 
Real  Prop.  7.)  But  it  has  been  said, 
that  at  common  law  feoffment  and 
livery  were  the  same  act.  Challis, 
chap.  28;  McGregor  v.  Comstock,  17 
N.  Y.  at  p.  173.  Cf.,  S  24i»  Real 
Property  Law,  infra, 

8»  I  R.  S.  738 ;  2  id.  343 ;  McGregor 
V.  Comstock,  17  N.  Y.  162. 

•>  Contained  in  Jones  &  Varick^s 
revision  of  1788,  1789.  In  the  Mat- 
ter of  Will  of  Fox,  52  N.  Y.  at  p. 

534. 
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in  full  force  after  1664,  the  more  subtle  forms  of  conveyance  were 
quite  among  the  possibilities  in  1829.®^  But  in  practice,  prior  to 
the  Revised  Statutes,  there  seems  to  have  been  a  preference  in  New 
York  for  the  simpler  and  older  forms  of  conveyance.®^  The  deeds 
met  with  generally  passed  a  fee  simple,  and,  after  the  abolition  of 
estates  tail,  very  few  derivative  estates,  except  leaseholds,  were  met 
with  in  common  practice.  Occasionally  life  interests  were  limited 
by  a  will,  with  vested  remainders  over,  and  so,  sometimes,  contingent 
remainders  were  limited.  The  common-law  rules  relating  to  per- 
petuities were  in  full  force  until  1830,  yet  very  few  cases  had  arisen 
here  involving  them.  Remainders  did  not  then  contravene  the  rules 
against  perpetuity.^  There  were  a  few  instances  of  executory  lim- 
itations and  devises,  as  the  Statute  of  Uses  had  been  in  full  force 
since  the  year  1664.  But  settlements  creating  trust  terms  and 
powers,  deriving  their  effect  from  the  Statute  of  Uses,  were  uncom- 
mon up  to  1830.^  Entails  were  not  unknown  in  the  case  of  the 
larger  estates,  but  they  could  be  so  easily  broken  and  barred  that 
they  were  not  regarded  as  even  tending  to  a  perpetuity.®' 

Effect  of  Independence.  The  War  of  Independence  made  but. slight 
changes  in  the  law  of  real  property  in  New  York.  The  first  Con- 
stitution of  the  State  expressly  continued  the  common  and  the 
statute  law  theretofore  in  force  and  not  repugnant  to  the  republican 
form  of  government.  By  a  series  of  acts  emanating  from  the  newly 
sovereign  State,  the  seigniory  and  the  quit-rents  annexed  to  the 
Crown  were  formally  transferred  to  the  political  corporation,  ab- 
stractly called  the  State.**  Thus  in  legal  theory  the  socage  tenure 
was  not  abrogated,  but  continued  over  all  lands  previously  in  tenure. 
Lands  patented  under  the  great  seal  of  the  State  were,  however, 
made  allodial.^    This  dual  condition  existed  down  to  the  Revised 


•^  Sec  Revisers'  notes  to  article  of 
Revised  Statutes  on  Powers,  infra. 
Appendix  II;  Kent,  Comm.  IV,  87- 

94. 

•*  These  forms  are  described  suf- 
ficiently in  Watkins  on  the  Princi- 
ples of  Conveyancing,  vol.  II.  See, 
also.  Collectanea  Juridica,  II,  415; 
Abridgements  of  Touchstone  of 
Common  Assurances;  and  see  vol. 
II,  Sanders,  Uses  &  Trusts,  1-150. 

•*It  was  the  abolition  by  the  Re- 
vised Statutes  of  particular  estates 
to   support    remainders    that    made 


contingent  remainders  obnoxious  to 
the  new  rule  against  perpetuities. 
Vide,  infra.  Real  Prop.  Law. 

w  Revisers*  notes  to  article  on 
Powers;  Kent,  Comm.  IV,  87-^4. 

^  Steadfast  ex  dem.,  etc.,  v.  NicoU, 
3  Johns.  Cas.  18. 

wjourn.  Prov.  Conv.  I,  554;  i  J. 
&  V.  44,  §  14,  Laws  of  1779;  I 
Greenleaf,  31 ;  i  R.  S.  718,  S  3.  Vide 
p.  83  below  and  Mitchell  v.  Einstein^ 
105  App.  Div.  413,  418. 

^2  J.  &  y.67. 
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Statutes,  when  all  lands  were  made  allodial.^  In  legal  theory  the 
State  was  substituted  for  the  Crown  in  all  the  latter's  relations  to 
land.«» 

The  legal  consequence  of  the  modified  continuation  of  tenure, 
after  the  birth  of  the  State,  coupled  with  the  constitutional  adoption 
of  the  former  common  and  statute,  law  of  the  province/^  was  to 
leave  the  former  common  law  of  real  estates  in  force  down  to  the 
Revised  Statutes  of  1830.  Prior  to  1830  the  legislative  reforms 
in  the  common  law  had  not  been  very  radical,  if  we  except  the  stat- 
utes abolishing  primogeniture  and  regulating  descentsJ^  The  acts 
turning  estates  tail  into  estates  in  fee  simple'''^  had,  it  is  true, 
abolished  entails,  but  this  was  not  regarded  as  a  great  reform,  for 
entails  might  always  be  readily  broken  before  those  acts,*^  and  they 
were  not  much  used  in  New  York,  even  while  the  province  was 
under  the  Crown,  except  in  the  case  of  a  few  large  grants  of  land, 
producing  rent  or  return^* 

Neither  the  statutes  abolishing  entails  and  primogeniture,  nor  the 
political  independence  of  the  State,  made  material  changes  in  the 
law  of  real  property  in  New  York.  Even  the  quantity  and  the 
quality  of  estates  in  the  new  allodial  lands  were  governed  wholly 
by  the  former  common  law  which  the  first  Constitution  of  the  State 
had  adopted  as  its  own.*^®  As  all  the  great  English  statutes,  includ- 
ing those  concerning  uses  and  wills,  were  also  expressly  readopted''* 
and  confirmed ,'^^  conveyancers  were  at  liberty,  until  the  adoption  of 
the  Revised  Statutes,  to  continue  to  employ  any  conveyance  pre- 
viously valid  in  colonial  times."^*  As  the  distinction  between  courts 
of  equity  and  courts  of  law  was  continued,  trust  estates  were  on  the 
same  footing  as  in  England  until  the  Revised  Statutes  altered  the 
law.    The  Revised  Statutes  effected  great  changes  in  the  old  law  of 


«8  I  R.  S.  718.  i  3\  cf.  art.  I,  Const, 
of  N.  Y.  now  in  operation;  art.  I, 
$  12;  infra,  p.  82. 

60  Wendell  v.  The  People,  8  Wend. 
182,  188;  De  Peyster  v.  Michael,  6 
N.  Y.  at  p.  504;  People  v.  Trinity 
Church,  22  id.  44;  Seneca  Nation  v. 
Christie,  126  id.  122;  cf.  as  to  later 
patents,  Jackson  ex  dem.,  etc.,  v. 
Ingraham,  4  Johns.  163;  Jackson  ex 
dem.  V.  Hart,  12  id.  77,  80;  Beckman 
V.  Schenectady  R.  R.  Co.,  3  Pai.  45, 
72. 

70  Const.  1777,  §  35. 


71  Cf,  Laws  of  1782 ;  I  J.  &  V.  245 ; 
and  see  Decedent  Estate  Law. 

72  Id.  supra. 

73  See  Wyche,  Fines  &  Recoveries, 
the  first  law  book  published  in  New 
York. 

74  See  a  devise  in  tail,  Steadfast  ex 
dem.,  etc.,  v.  NicoU,  3  Johns.  Cas.  18. 

75  Const,  of  1777,  §  35. 

76  Id.  supra. 

77  In  Jones  &  Varick's  Revision  of 

i787-<>. 

78  Supra,  pp.  37,  41. 
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real  property.  They  created  a  new  learning  and  mark  an  epoch, 
but  one  never  wholly  disconnected  from  the  past.  To  know  what  a 
statute  accomplishes  the  lawyer  must  take  into  consideration  the 
pre-existing  law. 

The  Real  Property  Law  (Chap.  50,  Consolidated  Laws).  Xhe  act  which 
is  the  subject  of  this  volume  is  in  the  main  only  a  re-enactment  with- 
out change  of  chapter  46  of  the  General  Laws,  which  were  in  turn 
but  a  re-revision  of  Part  II  of  the  Revised  Statutes  of  1830.  It 
makes  few  changes  except  in  matters  of  form.  Such  changes  in 
substance  as  are  made  are  commented  on  at  considerable  length  in 
the  text  of  the  following  commentary  on  the  various  sections  of  the 
act,  and  need  not  be  noticed  at  this  point.  It  will  suffice  to  point 
out  that  the  Revised  Statutes  extirpated  that  remnant  of  the  feudal 
law  which,  in  the  English  system  of  real  property,  had  survived  the 
statute  abolishing  the  military  or  feudal  tenures.*"^  Under  the  pro- 
visions of  the  Revised  Statutes  there  may  now  be  a  total  abeyance 
of  seisin  within  the  revised  rule  directed  against  a  perpetuity.*^  A 
contingent  remainder  need  no  longer  depend  for  its  validity  on  the 
regular  expiratbn  of  a  particular  estate  of  freehold.^^  A  freehold 
estate  may  be  limited  by  deed  to  commence  in  futuro;  so  a  fee  may 
be  mounted  on  a  fee,  provided  only  that  the  limitation  takes  effect 
within  the  statutory  rule  directed  against  a  perpetuity.®^  Innova- 
tions so  radical  were  destructive  of  nearly  all  the  principles  which 
formerly  determined  the  validity  of  legal  limitations,  and  thus  all 
limitations  were  consequently  subjected  to  a  uniform  rule  against 
a  perpetuity. 

The  Revised  Statutes  did  not,  however,  alter  the  essential  nature 
of  property  in  land.  The  quantity  and  the  quality  of  estates  in  pos- 
session remained  as  before  f^  so  the  old  rules  relating  to  conditions 
and  defeasance  of  estates  were  in  the  main  unaffected  by  the  pro- 
visions of  the  statutes.  The  form  of  the  law  was  often  changed 
without,  however,  affecting  the  substance.  The  Revised  Statutes 
swept  away  the  remnant  of  the  socage  tenure,  and  declared  all  lands 
to  be  allodial.®* 

The  great  object  of  the  Revised  Statutes,  in  the  article  "  on  the 
Creation  and  Division  of  Estates,*'  was  to  subject,  in  future,  all 

'^  12  Car,  II,  chap.  24.  82  x  R.   S.  724,   5   24 ;  Real  Prop- 

»  I  R.  S.  724,  §  24 ;  Real  Property  erty  Law,  S  50. 

Law,  i  50.  WReal  Prop.  Law,  §S  30,  65,  infra. 

«  I   R.  S.  725,  I  34;  Real  Prop-  ^  i  R.  S.  718,  fi  3.  now  Constitu- 

<rty  Law,  f  58.  tion,  art.  I,   f   12,  infra. 
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limitations  of  legal  estates  then  possible  to  one  system  of  rules  and 
principles.  The  separate  systems  of  law  and  equity  were  then  in 
full  force  in  New  York,  and  in  the  natural  order  of  things  the  re- 
visers dealt  first  with  the  universal  proprietorship,  or  that  cogniza- 
ble in  the. courts  of  law.  Prior  to  the  Revised  Statutes  there  were 
in  force,  in  New  York,  three  classes  of  rules  relating  to  limitations 
of  legal  estates  in  allodial  lands:  (I)  Those  relative  to  common-law 
conveyances;  (II)  those  relating  to  uses;  (III)  those  relating  to 
devises.  These  rules,  by  reason  of  their  different  origin,  were  not 
always  consistent,  and,  therefore,  the  validity  of  a  particular  limita- 
tion might  depend  on  the  character  of  the  instrument  in  which  it 
was  contained.®^  The  revisers  intended  to  bring  the  rules  relative 
to  limitations  of  estates  into  harmony.  They  abolished  tlie  mode 
of  conveying  lands  by  feoffment  with  livery  of  seisin,  and  erected 
the  former  conveyances  by  "  bargain  and  sale  "  and  "  lease  and  re- 
lease," into  "  grants  "  which  took  effect  only  from  delivery.^  They, 
however,  revised  the  old  Statute  of  Wills,  thus  preserving  venia 
testandi,  whereby  estates  in  lands  might  continue  to  pass  by  devise.^ 
But  they  made  the  new  rules  about  future  estates  apply  to  both  wills 
and  grants  alike.  These  were  immense  and  comprehensive  changes, 
and  fertile  of  great  results  in  modern  law. 

The  present  writer  has  elsewhere  ventured  to  make  some  observa- 
tions on  the  nature  of  the  statutory  declaration  by  the  State  of  its 
own  sovereign  relations  to  lands,  at  the  time  when  all  the  lands  of 
the  State  were  declared  allodial.**  These  statutory  provisions,  as 
stated  above,  were  transferred  to  the  Constitution.®®  They  preserved 
escheats  to  the  State  propter  defectum  sanguinis,  and  declare  that 
"  the  people  of  this  State  in  their  right  of  sovereignty  are  deemed  to 
possess  the  original  and  ultimate  property  in  and  to  all  lands  within 
the  jurisdiction  of  the  State."®®  Feudal  tenures  only  were  declared 
abolished.®*  In  view  of  these  provisions  it  is  sometimes  asked  in 
what  way  estates  in  the  allodial  lands  now  differ  from  estates  in 
lands  held  by  tenure  of  free  and  common  socage.®^    The  answer  is 

85  Revisers'  note  to   5  7,   i   R.   S.  ^Id.,  supra. 

722.  Wi    R.    s.    718,    S   3;    Consts.   of 

8«i  R.  S.  738,  article  on  Aliena-  1846  and  1894-5,  art.  i;  Saunders  v. 

tion  by  Deed.  Hanes,  44  N.  Y.  353,  361. 

^2  R.  S.  56,  57,  being  chap.  VI,  ®2  See   commentary   below   on   the 

Part  II,  R.  S.,  relating  to  Wills,  etc.  provisions      of      the      Constitution 

®®  I  R.  S.  718,  tit.  I,  art.  i ;  i  R.  S.  touching  allodial  lands. 
718,  §  I. 

«>  Const,  of  1846,  art.  i,  S§  10,  13, 
and  of  1894-95,  art.  i,  IS  11,  14. 
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not  easily  made,  but,  if  we  may  venture  into  the  realm  of  conjecture, 
one  great  difference  intended  by  the  change  relates  to  the  interpre- 
tation of  the  Revised  Statutes,  for  it  was  thus  made  the  key  of  its  ^ 
own  interpretation,  and  the  cases  relating  to  tenure  ceased  to  be 
relevant  to  a  great  extent. 

Method  and  Effects  of  Refonna.  This  review  ol  the  development  of 
the  principles  of  conveyancing  in  England  tends  to  show  that  the 
effort  there  was  to  evade  feudalism  without  expressly  subverting 
the  ancient  law.  The  inconsistent  rules  of  the  common  law,  men- 
tioned in  the  foregoing  pages,  were  the  result  of  this  halting 
method  of  development.  In  New  York  we  have  carried  on  the 
statutory  and  legal  reforms  begun  in  England,  but  we  have  done 
so  here  by  adopting  largely  the  rational  principles  formulated  in 
the  courts  of  equity,  and  by  inculcating  simplicity  and  uniformity 
in  conveyancing.  The  Revised  Statutes  in  particular  —  and  the 
following  act  is  little  else  than  a  re-enactment  of  the  Revised  Stat- 
utes—  simply  made  the  equitable  principle  the  legal  rule  in  all 
cases,  and  abolished  the  inconsistent  rules  at  law.  This  was  the 
main  reform  of  that  celebrated  revision.  The  effect  was  to  restore 
the  "  simplicity  of  the  common  law,"  and  to  abolish  all  rules  which 
were  the  survivals  of  a  purely  feudal  theory.  If  we  glance  back  at 
the  centuries  involved  in  this  gradual  development  of  the  principles 
of  conveying  landed  property  in  England  and  in  New  York  we 
shall  perceive  that  change  to  meet  new  conditions  is  progessive  and 
essential,  but  that  it  should  always  be  made  cautiously  and  for 
imperative  necessity;  otherwise,  it  may  have  to  be  undone. 
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CHAPTER  II. 
Law  of  Titles  to  Real  Property  in  New  York. 

New  York  in  common  with  all  the  ancient  colonies  of  Europe  on 
the  Atlantic  seaboard  of  America  has  both  its  individual  laws  and 
its  individual  history,  closely  connected  with  those  laws.  This 
history  is  of  surpassing  interest,  not  only  to  those  millions 
of  its  inhabitants  whose  family  firesides  have  been  established 
for  centuries  within  the  borders  of  this  State  and  under  its  wise  and 
benevolent  jurisdiction,  but  also  to  all  those  countless  thousands 
who  in  more  recent  times  have  found  here  their  homes  and  sought 
the  security  of  its  good  and  stable  government  No  other  portion 
of  the  law  of  this  State  is  of  greater  importance  than  its  law  of 
real  property. 

The  present  law  of  real  property  in  New  York  is  largely  the 
result  of  certain  historic  forces.  In  the  early  days  of  the  partition, 
or  settlements  in  North  America,  by  Europeans,  the  territory  along 
the  Hudson  River  and  its  tributaries,  as  well  as  the  westerly  part  of 
Long  Island,  then  called  New  Netherland,  was  discovered  and  set- 
tled by  the  Dutch,  who  claimed  its  political  dominion.^  In  the  year 
1621,  a  charter,  or  octroi,  was  granted  by  the  States  General  of  Hol- 
land to  its  feudatory,  the  Dutch  West  India  Company,  which  cor- 
poration until  the  year  1664  governed  and  colonized  the  country. 
The  population  was  then  about  ten  thousand  persons,  exclusive  of 
the  Indians.  Many  of  these  dwellers  had  grants  of  land  from  the 
company.^  Under  the  West  India  Company,  the  Dutch  laws  and 
institutions,  in  so  far  as  necessary  to  a  rude  an'd  sparsely  settled 
country,  were  applied.^ 

In  the  year  1664,  ^1^-^  English,  acting  pursuant  to  a  patent  from 
King  Charles  II  of  England  to  his  brother,  the  Duke  of  York/  sub- 


1  The  easterly  end  of  Long  Island 
was  not  Dutch  territory.  Town  of 
Southampton  v.  Mecox  Bay  Oyster 
Co.,  116  N.  Y.  I,  7. 

2  The  nature  of  the  institutions, 
laws  and  government  of  New  Neth- 
erland are  detailed  in  this  writer's 
introduction  to  the  Grolier  edition 
of  Bradford's  New  York  Laws  of 
1694,  and  again  in  chapters  I  and  II 
of  his  "  History  of  the  Law  of  Real 
Property  in  New  York,"  and  also  in 


his  Legal  and  Constitutional  His- 
tory of  New  York,  contained  in  the 
Memorial  History  of  New  York. 

3  Levy  V.  Levy,  33  N.  Y.  97,  107; 
Dunham  v.  Williams,  37  id.  251 ; 
Van  Giesen  v.  Bridgford,  83  N.  Y. 
348- 

^  See  this  patent,  liber  i.  X.  Y. 
Patents,  p.  139;  Doc.  rel.  to  Col. 
History  of  New  York.  H.  295:  Re- 
gents' Report  of  the  Boundaries  of 
State  of  New  York,  I,  10;  and  Ap- 
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jtigated  the  Dutch  in  New  Netherland  and  forcibly  annexed  the 
country  to  the  British  Crown.  The  ostensible,  but  not  real,  reason 
for  this  aggression  was  that  the  Dutch  had  intruded  on  territory 
which  was,  by  right  of  prior  discovery  and  contiguous  and  sufficient 
occupation,  English  soil.  But  the  Dutch  capitulated  only  under 
"Articles  of  Surrender,''  which  were  adhered  to,  and  have  long 
played  an  important  part  in  the  jurisprudence  of  New  York.^  By 
the  treaty  of  Breda,  July  21-31,  1667,  New  Netherland  was  for- 
mally ceded  to  the  British  Crown  in  exchange  for  Surinam.  For  a 
time  the  Dutch  dominion  was  at  an  end ;  but  on  July  30,  1673,  the 
Dutch  conquered  New  York  and  held  it  for  fifteen  months,  so  far 
as  possible  restoring  their  own  laws  and  administering  the  govern- 
ment On  the  conclusion  of  peace  between  England  and  the  United 
Provinces,  under  the  sixth  article  of  the  Treaty  of  Westminster, 
signed  February  9-19,  1674,  the  Province  was  finally  surrendered 
to  the  English.*  The  status  of  the  Province  in  the  law  of  nations 
was  then  that  of  a  ceded,  if  not  a  conquered,  province. 

Up  to  this  point  in  the  history  of  New  York,  the  lawyer  who  has 
occasion  to  investigate  the  early  law  of  New  York  will  find  the 
following  considerations  most  worthy  of  his  attention:  What  was 
the  nature  of  the  rights  guaranteed  to  the  ancient  Dutch  inhabitants 
by  the  Articles  of  Surrender,  and  how  long  did  they  continue  to 
affect  the  devolution  of  their  interests  in  land  ?  In  certain  obscure 
aspects  these  are  important  legal  questions.'' 

But  we  must  consider  first  the  law  concerning  the  English  admin- 
istration of  the  government  of  New  York.  Tliis  relates  to  two 
periods:  (i)  while  the  province  was  a  proprietary  government 
under  the  Duke  of  York;*  (2)  when  this  proprietary  government 
came  to  an  end  by  the  death  of  King  Charles  II,  and  the  accession 
of  the  Duke  of  York,  the  government  became  a  provincial,  or  as  it  is 


pendbc  I,  Fowler's  History  N.  Y. 
Law  Real  Prop,  in  New  York;  i 
Col.  Laws  of  New  York,  i ;  Seneca 
Nation   of  Indians  v.   Appleby,   127 

App.  Div.  770,  775- 

*See  the  articles.  Appendix  No.  i. 
Vol.  II,  New  York  Revised  Laws 
of  1813;  Fowler,  Hist.  Law  Real 
Prop.  14,  15,  64;  Humbert  v.  Trin- 
ity Church,  24  Wend.  587,  624; 
Canal  Comrs.  v.  The  People,  5 
Wend.  423,  446;  Mott  v.  Clayton,  9 
App.  Div.  181 ;  N.  Y.  C.  &  H.  R.  R. 


R.  Co.  V.  Brockway  B.  Co.,  158  N. 
Y.  470,  472. 

0  Dumont,  Corps  Diplomatique, 
Vn,  253.  The  seventh  clause  *con- 
firms  the  treaty  of  Breda. 

■^  These  points  are  discussed  at 
large  in  the  writer's  introduction  to 
Bradford's  Laws  of  1694;  and  in  his 
History  of  the  T^iw  of  Real  Prop- 
erty; Mott  V.  Clayton,  9  App.  Div. 
181;  Smith  V.  Cit>  of  Rochester,  92 
N.  Y.  463,  482. 

8  I  Black,  Comm.  109. 
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more  commonly  said,  a  royal  or  Crown,  colony .•  It  so  continued 
down  to  the  War  of  Independence,  for  at  the  English  Revolution 
of  1688  New  York,  with  the  other  Crown  colonies,  passed  to  the 
new  sovereign,  and  ultimately  to  the  House  of  Hanover  as  con- 
comitantia  of  the  Crown.*^ 

The  Proprietary  Government.  The  proprietary  government  under 
the  Duke  of  York  lasted  substantially  from  the  English  conquest  in 
1664  to  February  6,  1685,  the  date  of  the  Duke  of  York's  accession 
to  the  Crown  as  James  II  of  England.  By  this  accession  his  estate 
in  the  Province  was  merged  in  his  Crown.^^  King  Charles  II  made 
two  patents  or  grants  to  the  Duke  of  York,  the  first  dated  12th 
of  March,  1664,*^  and  the  second  in  1674,  after  the  second  cession 
by  the  Dutch*  under  the  Treaty  of  Westminster.  The  second  patent 
is  in  substantially  the  same  language  as  the  first.^'  The  right  of  the 
Crown  to  make  these  grants  could  not  be  questioned  by  the  con- 
temporary law.^*  In  any  event,  it  is  now  too  late  to  question 
them.^^ 

Originally  the  King  was  deemed  seised  of  all  lands  beyond  seas 
as  his  demesne  lands  and  not  as  parts  or  parcel  of  the  realm.^^  Sub- 
sequently the  theory  changed  and  the  King  was  regarded  as  seised 
jure  coronce. 

The  patents  to  the  Duke  of  York  granted  all  the  territory 
claimed  by  the  Dutch,  including  that  within  the  present  boundaries 
of  the  State  of  New  York.*^  These  patents  were  more  than  grants 
of  territory,  as  they  conferred  on  the  lord-proprietor  not  only  the 
seigniory  but  certain  regalities  and  powers  of  government.*®    The 


8  I  Black.  Comm.  109. 

lOChitty,  Prerogatives  of  the 
Crown,  205;  Bogardus  v.  Trinity 
Church,  4  Sandf.  Ch.  633,  726. 

11  Comyn  Dig.  tit.  Prerogative. 

i^  Supra,  p.  54. 

13  Learning  and  Spicer's  Grants, 
41 ;  I  Col.  Laws  of  N.  Y.  104. 

**  See  the  writer's  Introduction  to 
Grolier-Brad ford's  N.  Y.  Laws  of 
1694,  chapters  I  and  II;  History 
Real  Prop,  in  N.  Y.,  chap.  I ;  Seneca 
Nation  of  Indians  v.  Appleby,  127 
App.  Div.  770,  774. 

15  Martin  v.    Waddell,    16   Peters, 

lopownall  on  the  Colonies,  pas- 
sim, 1st  London  ed. ;  Journal  House 


of  Commons,  April  25,  1621;  Chitty 
Prerogatives,  205. 

1^  Cf.  Seneca  Nation  of  Indians  v. 
Appleby,  127  App.  Div.  770,  as  to 
Western  New  York,  and  Introduc- 
tion to  Grolier-Bradford's  N.  Y. 
Laws  of  1694,  PP-  xiii>  ^iv-  As  to 
easterly  end  of  Long  Island,  see 
Town  of  Southampton  v.  Mecox 
Oyster  Co.,  116  N.  Y.  i,  7,  and  as  to 
Connecticut  boundaries,  see  Keyser 
V.  Coe,  37  Conn.  597. 

18  Martin  v.  Waddell,  16  Peters, 
267,  412,  427;  Penn  v.  Lord  Balti- 
more, I  Ves.  Sr.  444;  s.  c,  2  White 
&  Tudor,  L.  C.  in  Eq.  1047 ;  Case  of 
the  County  Palatine  of  Wexford, 
Davies  (Ir.),  159. 
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Duke  had  all  the  regalities  and  subordinate  powers  of  legislation 
which  formerly  belonged  to  the  proprietors  of  counties  palatine.^® 

For  present  purposes  it  is  necessary  to  call  the  professional  read- 
er's attention  only  to  the  more  important  propositions  of  law,  con- 
nected with  the  patents  and  government  of  the  Duke  of  York :  (i) 
all  the  land  was  granted  to  be  held  of  the  Crown,  as  of  the 
King's  Manor  of  East  Greenwich^  in  the  County  of  Kent  in  free 
and  common  socage  and  not  in  capite  or  by  knight-service.  This 
was  an  express  introduction  of  this  free  tenure  into  the  Province. 
After  the  Province  camie  back  again  to  the  Crown  by  the  Duke  of 
York's  accession  and  merger,^*  the  Statute  12  Charles  II,  chap.  24, 
expressly  prevented  the  creation  by  the  Crown  of  any  other  tenure 
than  common  socage.^  Thus  under  both  the  Proprietary  and  the 
Crown  all  lands  newly  patented  were  held  of  the  Crown  by  the  free 
and  common  socage  tenure  as  reformed  by  the  great  Statute  of  12 
Charles  II,  chap.  24. 

The  Duke  Could  not  Create  Manors.  The  Duke  of  York,  being  a 
subject,  was  within  the  Statute  of  Quia  Emptores,  and,  as  there  was 
no  non  obstante  clause  in  his  patents,^  was  precluded  from  creating 
any  new  manors  whereby  tenure  of  the  manor  would  be  created. 
Yet  niunerous  new  manors  were  created  during  the  proprietary 
government,^  and  this  illegality  seems  never  to  have  been  noticed 
before  the  end  of  the  proprietary  government.  But  after  the 
English  Revolution  of  1688  a  statute  was  soon  enacted  by  the  Legis- 
lature of  New  York  confirming  all  prior  manors  and  other  grants.^ 
But  the  rule  of  law  above  noticed  concerning  the  invalidity  of  new 
manors  created  by  the  Duke  had  no  bearing  upon  certain  ancient 
Dutch  manors  or  "  patroonships  "  existing  prior  to  1664,  which  were 


^»  I  Black.  Comm.  109 ;  Pownall, 
Colonies,  55,  60;  4  Institutes,  205; 
Clarke,  Colonial  Law,  21. 

*>As  this  manor  is  now  extinct, 
sec  an  account  of  it  by  this  writer, 
61  Alb.  Law  Journal,  165. 

^^  Supra,  p.  56. 

22  Van  Rensselaer  v.  Hays,  ig  N. 
Y.  at  p.  73;  De  Lancey  v.  Piepgrass, 
138  N.  Y.  26,  35. 

^As  there  was  in  some  other 
provinces.  Penn  v.  Lord  Baltimore, 
2  White  &  Tudor,  L.  C.  in  Eq.  1059, 
1060.  Sir  Edward  Northey,  Doc. 
Rel.  to  Col.  Hist.  N.  Y.,  V,  370.  See 
a  curious  case  as  to  the  legality  of 
a  transfer  of  legislative  power  to  the 


Proprietors  of  New  Jersey  by  the 
Duke  of  York,  12  Mod.  399,  Holt, 
K.  B.,  332,  18  Harv.  Law  Rev.  484. 

2*  See  De  Lancey's  Origin  and 
History  of  New  York  Manors,  pas- 
sim. 

25  See  N.  Y.  Laws  of  1694  (Brad- 
ford ed.),  p.  6;  I  N.  Y.  Colonial 
Laws,  224;  §  36,  Constitution  of 
1777;  Lowndes  v,  Huntington,  153 
U.  S.  I,  26;  Robins  v.  Ackerly,  91 
N.  Y.  98,  104;  Trustees  of  Brook- 
haven  v.  Strong,  60  id.  56,  67;  Peo- 
ple v.  Van  Rensselaer,  9  N.  Y.  291, 
346;  People  V.  Livingston,  8  Barb. 
253;  Trustees  of  East  Hampton  v. 
Vail,  151  N.  Y.  463,  467. 
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very  properly  recognized  and  confirmed  by  the  Duke  of  York's 
agents,  under  the  Articles  of  Surrender,^  as  such  manors  existed 
independently  of  the  Statute  of  Quia  Emptorcs,  having  been  created 
wholly  under  the  reformed  feudal  law  of  Holland.^ 

New  York  Manors.  The  manors  of  New  York  were  what  are 
called  "  modem  freehold  manors,"  not  common-law  manors.  This 
type  of  new  manors,  "  or  manors  created  in  historic  times  by 
royal  authority  "  finds  its  counterpart  in  Ireland  after  the  English 
occupation,  ana  in  modern  Irish  law  rather  than  in  England  and 
English  law.  Thus  in  New  York  the  troublesome  historical  prob- 
lems concerning  the  English  manor  have  but  a  remote  and  abstract 
interest.^  The  reasons  for  founding  manors  in  New  York  are, 
however,  probably  much  the  same  as  in  England  and  Ireland,  the 
desire  to  create  proper  and  cheap  jurisdictions  and  courts  in  terri- 
tories remote  from  the  seat  of  government. 

Counties.  Counties  were  first  created  in  the  Province  of  New 
York  by  act  of  the  Legislature,  passed  in  1683^  and  re-enacted  with 
changes  in  1691.^  From  time  to  time  the  boundaries  have  been 
since  changed,  and  many  counties  created.^*  The  Revised  Stat- 
utes defined  the  boundaries  of  the  counties  then  existing  with  great 
particularity.^ 

Town,  City  and  Corporate  Cliarters  granted  under  the  Dnke  of  York.  The 
King  had  power  to  issue  charters  of  incorporation,^  and  delegated 
by  his  patents  the  like  power  to  the  Duke  of  York,  with  oth^er  regali- 
ties. Under  this  power  the  NicoUs  and  the  Dongan  charters  to  the 
city  of  New  York  and  many  others  were  made,  and  they  still  con- 
tinue in  force.^  All  such  charters  were  confirmed  both  by  the 
colonial  act  of  1691^  and  by  the  36th  section  of  the  State  Constitu- 
tion of  1777,  as  well  as  by  the  subsequent  constitutions.^^  Subse- 
quent charters  may  be  found  by  reference  to  the  first  edition  of  the 
Revised  Statutes,^''  and  the  Session  Laws  of  this  State. 


2«  I  R.  L.  of  1813,  Appendix  No.  i. 

27  Sec  People  v.  Pagc»  39  App. 
Div.  no,  114,  and  my  introduction  to 
Grolier-Bradford's  N.  Y.  Laws  of 
1694,  chapter  I. 

28  See  "Old  English  Manor"  by 
Andrews,  John  Hopkins  University 
Studies,  vol  XITI.  and  the  writings 
of  Kemble,  Maitland,  Stubbs, 
Sebohm,  Nesse,  Von  Maurer,  Vino- 
gradoff,  and  many  others. 

2»i  N.  Y.  Col.  Laws,  121. 
30  Bradford   N.   Y.  Laws  of   1694, 
p.  39;  I  N.  Y.  Col.  Laws,  267. 


3^  See  my  note  16  to  Grolier- 
Bradford's  N.  Y.  Laws  of  1694; 
and  3  R.  S.  481   (Ed.  of  1829). 

323  R.  S.  I. 

33  I  Black.  Comm.  272. 

34  ]^ide  infra  and  Matter  of  New 
York  Speedway,  60  App.  Div.  122, 
126;  Town  of  Southampton  v.  Me- 
cox  Bay  Oyster  Co.,  1 16  N.  Y.  at  p.  5. 

35  Vide  supra  and  i  N.  Y.  Col. 
Laws,  224. 

36  Section    17,    art.    I,    Const,    of 

1894. 
87  3  R.  S.  485  seq. 
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Common  Law  under  the  Dnke  of  York.  The  question,  what  was  the 
fundamental  common  law  under  the  Duke  of  York,  Dutch  or  Eng- 
lish, has  created  more  discussion  in  the  courts  than  the  facts  war- 
rant ;  for  with  moderate  industry  which  law  actually  governed  is  sus- 
ceptible of  exact  determination  in  connection  with  almost  every 
litigated  right  of  property.  The  confusion  on^this  point  arises  from 
an  attempt  to  account  for  the  common  law  of  England  by  Black- 
stone's  general  statement,  that  in  conquered  or  ceded  countries  the 
common  law  of  England  is  not  in  force  until  legislation  supplies  it, 
but  that  in  countries  acquired  by  discovery  and  occupation  it  is  ipso 
facto  in  force.^  This  statement  generally  corresponds  with  the  pres- 
ence or  absence  in  acquired  countries  of  a  lex  loci  of  English  origi- 
nal, but  its  universality  has  many  exceptions.^®  The  decisions  of 
some  of  our  courts,  ignoring  all  the  facts  which  demonstrate  that 
ihe  common  law  of  England  was  set  in  force  in  New  York  by  legis- 
lative  methods  actually  employed  by  the  Crown,  have  adopted  Black- 
stone's  ex  post  facto  account  in  its  entirety,  and  have  thought  it 
necessary  to  account  for  the  presence  of  the  English  common  law 
by  deciding  in  a  common-law  action  to  which  the  State  was  not  a 
party,  that  New  York  was  to  be  accounted  an  English  province  by 
virtue  of  prior  discover}'  and  occupation  by  the  English.^  Other 
cases,  more  authoritative,  because  less  abstract,  have  virtually  heM 
that  New  York  was  to  be  regarded  as  acquired  by  England  by 
virtue  of  conquest  and  cession  for  the  purpose  of  applying  the 
Dutch  or  the  English  common  law.**    It  was  formerly  the  law,  and 


38  I  Black.  Comm.  io8. 

39  Freeman  v.  Fairlie,  i  Moo.  Ind. 
A  pp.  324;  Campbell  v.  Hall,  Cow- 
pcr,  at  p.  212;  Mayor,  etc.  v.  Hart, 
92  N.  Y.  443,  450;  Rose  V.  Clark,  8 
Pai.  574,  579,  580;  Humbert  v.  Trin- 
ity Church,  24  Wend.  587,  624,  626. 

'-w  Mortimer  v.  N.  Y.  El.  R.  R. 
Co..  6  X.  Y.  Supp.  898;  57  N.  Y. 
Superior  Ct.  599;  Hine  v.  N.  Y.,  El. 
R.  R.  Co.,  7  N.  Y.  Supp.  464;  Mar- 
tin V.  Waddell,  16  Peters,  367,  409; 
Canal  Comrs.  v.  The  People  (per 
the  Chancellor),  5  Wend,  at  p.  445; 
Shively  v.  Bowlby,  152  U.  S.  i,  14; 
Town  of  Southampton  v.  Mecox 
Bay  Oyster  Co.,  ti6  N.  Y.  i. 

••1  Le\'y  V.  Levy,  S3  N.  Y.  97,  107 ; 
Dunham    v.    Williams,    37    id.    251 ; 


Smith  V.  City  of  Rochester,  92  id. 
463,  482;  Penn  v.  Lord  Baltimore,  i 
Ves.  Sr.  444,  451 ;  Campbell  v.  Hall, 
Cowper.  at  p.  211;  Qonstantine  v. 
Van  Winkle,  6  Hill,  177,  181 ;  Canal 
Appraisers  v.  People,  17  Wend.  571, 
604,  609,  617;  Mott  V.  Clayton,  9 
App.  Div.  181;  Story  v.  N.  Y.  El. 
R.  R,  Co.,  3  Abb.  N.  C.  478,  489; 
Denton  v.  Jackson,  2  Johns.  Ch. 
317,  324;  2  Wend.  109;  Hopkins, 
228;  North  Hempstead  v.  Gallan:her, 
21  Misc.  508;  Lawrence  v.  Town  of 
Hempstead,  155  N.  Y.  297,  300;  Bar- 
tow V.  Draper,  5  Duer,  130,  142, 
145;  Overbagh  v.  Patrie,  8  Barb.  41 ; 
Van.  Gicson  v.  Bridpford,  18  Hun, 
73,  affd.,  83  N.  Y.  348;  and  see  note 
to  17  Abb.  N.  C.  485  seq. 
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no  doubt  continues  such,  that  a  question  of  this  character  could  not 
be  decided  in  a  common-law  action,  and  at  common  law  the  writ 
"  de  rege  inconsulto  "  issued  to  prevent  the  decision.^ 

The  same  desired  juridical  result,  i,  e,,  the  presence  of  the  com- 
mon law  of  England,  might  have  been  otherwise  reached  by  greater 
industry,  for  the  fact  is  that  English  law  was  formally  substituted 
by  legislation  for  the  ancient  Dutch  laws  of  the  ceded  territory  of 
New  Netherlands*  in  all  but  a  few  temporary  instances  guaranteed 
by  the  Articles  of  Surrender.**  The  common  law  of  England  was 
in  all  other  cases  expressly  introduced  in  New  York  in  1664  by  vir- 
tue of  clauses  contained  in  the  Duke  of  York's  patents,  and  in  sub- 
sequent commissions  and  instructions. to  the  royal  governors  from 
the  Crown.**^  Hence,  in  this  connection,  a  decision  on  the  nature 
of  the  Crown's  title  to  the  territory  of  New  Netherland  is  not  neces- 
sary, if  indeed  a  question  of  state  is  proper  to  be  decided  by 
judicatories,  in  the  absence  and  without  the  consent  of  the  real 
parties  to  so  high  a  controversy.  So  futile  would  such  a  decision 
be  that  it  is  fair  to  presume  the  courts  intended  to  decide,  not 
that  England  claimed  New  Netherland  by  virtue  of  discovery 
and  prior  occupation,  but  that  the  common  law  of  England  obtained 
here  on  that  theory.  Yet  in  the  face  of  the  fact  that  the  common 
law  was  put  in  force  by  express  substitution  and  on  an  orderly  plan 
of  government,  such  a  decision  is  equally  futile  and  contradictory 
of  the  facts  on  record  in  the  proper  governmental  offices  and  reposi- 
tories. In  the  Dongan  Charter  to  the  city  of  New  York  of  1686, 
the  authorities,  while  admitting  that  the  prior  Dutch  government 
formally  granted  certain  rights,  carefully  refrained  from  char- 
acterizing the  character  of  the  transfer  of  the  government  to  the 
English.     Such  reticence  is  very  commendable. 

It  cannot  be  that  any  useful  purpose  is  subserved  after  this  great 
interval  of  time  by  an  attempt  to  settle  judicially  the  better  title  of 


*2  See  argument  and  citations  of 
Sir  Francis  Bacon  (temp.  Jac.  i), 
Hargrave's  Collectanea  Juridica,  I, 
168,  Brownlow  v.  Mitchell. 

^Journal  of  N.  Y.  Colonial  As- 
sembly, p.  5.  See  arguments  of  Mr. 
Riker  in  the  year  1809  in  Journey- 
man Cordwainers'  Case,  Yates  Se- 
lect Cases,  p.  196;  Canal  Appraisers 
y.  The  People,  17  Wend.  p.  581; 
Humbert  v.  Trinity  Church,  24 
Wend,    at    p.    624;    Mayor,    etc.    v. 


Hart,  95  N.  Y.  443,  450;  Rose  v. 
Clark,  8  Pai.  at  p.  580;  Paige  v. 
Schenectady  Railway  Co.,  178  N.  Y. 
102,  .110. 

**Mott  v.  Clayton,  9  App.  Div. 
181. 

^  See  Lord  Mansfield  in  Camp- 
bell V.  Hall,  Cowper,  at  p.  212;  Mr. 
Riker  in  Journeyman  Cordwainers* 
Case,  Yates  Select  Cases,  p.  196; 
Stokes'  Colonies,  251. 
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England  or  Holland  to  be  the  first  discoverer  of  New  York;  espe- 
cially 3L9  the  presence  of  English  law  and  the  disappearance  of  all 
but  a  small  fragment  of  Dutch  law  may  be  accounted  for  in  a 
di£Ferent  and  more  rational  manner.  Yet  lawyers  not  infrequently 
make  labored  historical  arguments  to  show  that  the  Dutch  had  no 
right  here,*®  a  premise  from  which  they  would  deduce  that  the 
Dutch  had  no  law  here,  a  consequence  which  certainly  does  not 
fc  How  f^  for  the  legislation  or  law  of  a  de  facto  government  may 
much  affect  the  rights  of  its  citizens. 

Boundaries  of  the  Duke  of  York's  Patents.  The  territory,  dry  and 
subaqueous,  and  the  islands  embraced  in  the  several  patents  included 
much  more  than  that  now  contained  in  the  State  of  New  York.  As 
the  boundaries  concern  the  State  rather  than  private  persons,  a 
reference  to  a  few  authorities  will  suffice.*® 

Grants  of  Land  by  the  Duke  of  York.  The  Duke  of  York  held  his 
demesne  of  the  Crown  in  free  and  common  socage  as  stated  in  his 
patents.  He  could  and  did  as  owner  of  the  soil  make  grants  of  the 
lands,*®  not  held  by  the  ancient  Dutch  inhabitants,  and  these  lands 
were  held  of  the  Crown  sine  media.^ 

The  grants  were  usually  made  by  the  Duke's  governors  and 
sealed,  pursuant  to  his  regulations  and  authority  under  seal  ;^^  they 
were  entirely  effective  to  pass  title  to  the  soil,^  although  there  was 


«  Mortimer  v.  El.  R.  R.  Co.,  6 
N.  Y.  Supp.  898;  57  N.  Y.  Superior 
Ct.  .599;  Hine  v.  Same,  7  N.  Y. 
Supp.  464. 

47Mott  V.  Qayton,  9  App.  Div. 
181 ;  Dunham  v.  Williams,  37  N.  Y. 

551. 

*8  Regents'  Reports  on  the  Bound- 
aries of  the  State ;  Mahler  v.  Trans- 
portation Co.,  35  N.  Y.  352,  356; 
Martin  v.  Waddell,  16  Peters,  367; 
Kcyser  v.  Coc,  37  Conn.  597;  Cor- 
ficld  V.  Coryell,  4  Wash.  C.  C.  371 ; 
Pea  Patch  Island  Case,  i  Wall.  Jr. 
C  C,  Appendix,  II ;  Town  of  South- 
ampton V.  Mecox  Oyster  Co.,  116 
N.  Y.  I,  7;  Seneca  Nation  of  In- 
dians V.  Appleby,  127  App.  Div.  770, 
and  Introduction  to  Grolier-Brad- 
ford's  N.  Y.  Laws  of  1694;  Fowler, 
Hist.  Real  Prop,  in  New  York,  8,  9, 
178;  Report  on  Indian  Problem,  N. 
Y.  Asf.  Doc.  1889,  voL  7,  No.  51. 


*®  See  Fowler's  Hist.  Real  Prop, 
in  New  York,  chaps.  I  and  II;  Mar- 
tin v.  Waddell,  16  Peters,  367,  427. 

'W  Chalmers*  Col.  Opins.  142,  143, 
144,  149;  Van  Rensselaer  v.  Hays, 
19  N.  Y.  68;  see  Sir  Edw.  Northey, 
Doc.  rel.  Col.  Hist.  N.  Y.,  V,  370; 
Penn  v.  Lord  Baltimore,  i  Ves.  Sr. 

AAA 

I   I  T 

W  These  authorities  were  drawn 
up  by  counsel  either  to  the  Crown 
or  to  the  Duke,  and  were  plenary 
and  in  excellent  technical  form.  See 
Documentary  History  of  New  York, 
I,  87;  and  infra,  as  to  construction 
of  grants. 

52  Trustees  of  Brookhaven  v. 
Strong,  60  N.  Y.  56;  Mayor,  etc.  v. 
Hart,  95  N.  Y.  443,  450;  §  37,  Con- 
stitution of  1777;  Matter  of  N.  Y. 
Speedway,  60  App.  Div.  122,  127. 
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nothing  to  preclude  their  being  made  by  the  Duke  himself.  All 
such  grants  of  the  governors  are  indubitable  sources  of 'title  to 
lands  at  the  present  day.  The  governors  had  the  full  and  plenar>' 
authority  granted  to  the  Duke  of  York  by  the  King's  patents.^ 
Such  grants  were  formally  confirmed  and  ratified  after  the  English 
Revolution  of  1688." 

The  Ancient  Dutch  Titles  after  1664.  The  ancient  Dutch  inhabitants 
who  had  held  their  lands  under  Dutch  ground  briefs  or  transports 
before  1664  were,  at  least,  until  the  Treaty  of  Westminster  and 
the  recession  of  New  York  to  the  English,  protected  in  their  estates 
by  the  Articles  of  Capitulation  of  1664."  Whether  these  articles 
survived  the  recession  and  the  treaty  has  been  debated.*^  But  the 
fact  is  that  under  the  law  of  postliminy  the  articles  survived  the 
treaty;  and  without  that  they  were  republished  by  the  Duke's 
agents,  and  consequently  continued  in  force  for  property 
purposes.*^^ 

But  subsequently  the  lands  held  by  the  old  Dutch  settlers  under 
Dutch  ground  briefs  were  confirmed  or  repatented,  pursuant  to  the 
Duke  of  York's  Laws  of  1664  and  1665;  probably  in  order  to  be 
held  of  the  Crown  by  the  common  socage  tenure.**  The  method 
by  which  this  was  done  may  be  readily  ascertained  by  inspection  of 
like  documents.^  After  this  lapse  of  time  the  presumption  would 
be  that  the  titles  to  all  the  ancient  Dutch  private  lands  were  con- 
firmed :  "  Omnia  praesumuntur  rite  esse  acta  donee  probetur  in 
contraria,"  When  a  new  patent  was  taken  out  that  is  now  con- 
trolling.*^ 

But  as  said  in  People  v.  Page^^  an  element  of  some  importance 
in  the  construction  of  such  patents  is  their  prior  Dutch  origin. 

« 

This  we  shall  notice  when  we  come  to  consider  the  decisions  of 


^  See  Commission  to  Nicholls, 
Penna.  Archives,  V,  509;  Doc.  His- 
tory of  New  York,  I,  87;  Greene's 
Provincial  Governor,  35;  People  v. 
Livingston,  8  Barb.  253;  Brady  v. 
Begun,  36  id.  533- 

^>^  Supra,  p.  57- 

^  Supra,  p.  54. 

^  Humbert  v.  Trinity  Church,  24 
Wend.  587,  624;  Canal  Comrs.  v. 
Tlic  People,  5  Wend.  423,  446. 

57  Doc.  rel.  Col.  Hist.  N.  Y.,  Ill, 
327;  I  X.  Y.  Col.  Laws,  107;  Mott 
V.  Clayton,  9  App.  Div.  181;  Smith 
V.  City  of  Rochester,  92  N.  Y.  463, 


482;   N.   Y.   C  &  H.  R.  R.  Co.  V. 
Brockway   Bf  Co.,    158    N.    Y.    470, 

472. 

58  Amendments  of  1666,  Duke's 
Laws;  i  Col.  Laws,  93. 

50  Hoffman's  Treatise  Estate  of 
City  of  New  York,  II,  44,  46;  Bo- 
gardus  v.  Trinity  Church,  4  Sandf. 
Ch.  699;  Jackson  ex  dem.,  etc.  v. 
Murray,  7  Johns.  5. 

00  Hinckel  v.  Stevens,  165  N.  Y. 
171 ;  Paige  v.  Schenectady  Railway 
Co.,  84  App.  Div.  91 ;  178  N.  Y.  102. 

^  39  App.  Div.  at  p.  114;  and  sec 
Dunham  v.  Williams,  37  N.  Y.  251. 
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our  courts  on  those  few  survivals  of  Dutch  law  which  became  a 
part  of  the 'law  of  the  Provice  of  New  York  and  are  still  con- 
trolling as  such. 

Duke's  Laws.  The  main  English  laws  of  this  remote  period  were 
embodied  in  the  code  called  the  Duke's  Laws.*^  But  the  Duke  also 
called  a  legislative  assembly  which  passed  certain  acts  in  the  years 
1683,  1684,  1685,®  ^^^  validity  of  which  is  disputed.  Those  who 
have  occasion  to  rely  on  any  of  these  ancient  laws  may  acquaint 
themselves  with  the  main  contentions,  litigations  and  authorities 
by  having  reference  to  this  writer's  other  works  where  they  are 
detailed  at  length.^ 

Tfhe  Royal  Government.  In  February,  1685,  the  Duke  of  York  be- 
came King  and  his  estate  in  the  Province  merged  in  his  Crown  and 
passed  with  it.*  Until  independence  the  government  was  classed  as 
a  "  royal  government."  ^  The  constitution  of  such  colonial  govern- 
ment was  found  in  the  common  law  and  the  King's  commissions 
and  instructions  to  his  governors.®^  The  governor,  in  short,  repre- 
sented the  Crown  as  locum  tcnens,  and  his  powers,  fimctions  and 
liabilities  were  well  defined.® 

Land  Grants  and  Patents  after  1685.  The  King's  right  to  grant 
Crown  lands  cannot  be  questioned.®^  The  governor  was  authorized 
by  the  Crown,  with  the  consent  of  the  council,  to  make  grants  of 
land,  belonging  to  the  Crown,  reserving  quit-rents  to  the  Crown.'^^ 
The  grants  themselves  are  regarded  as  plenary  evidence  of  the 
governor's  authority  to  make  the  grant  in  the  form  in  which  it  was 
made."     Such  grants  are  matters  of  public  record  and  do  not  re- 

•*Sce  I  N.  Y.  Col.  Laws,  pp.  &-  ^Mackinnon  v.  Barnes,  66  Barb. 

100 ;  Greene,  Provincial  Governor,  35.  91 ;    United   States  v.  Arredondo,  6 

«i  N.  Y.  CoL  Laws,  111-178.  Peters,  691,  728;  Martin  v.  Waddell, 

•*  Fowler's  Hist.  Real  Prop,  in  N.  16  Peters,  367,  427. 

Y.    17,  21,  and   his   Introduction  to  '^^  See    Commission    to    Governor 

Grolier-Bradford's    N.    Y.    Laws    of  Hunter    of    New    York;    People    v. 

1694,    78   seq.;   Trustees   of   Brook-  Schermerhorn,  19  Barb.  541. 

haven  v.  Strong,  60  N.  Y.  56,  68.  "  Strother    v.    Lucas,    12    Wheat. 

^  Supra,  p.  56.  410;  People  v.  Van  Rensselaer,  9  N. 

<Wi  Black.  Comm.  109;  Martin  v.  Y.    291,    320;    Bogardus    v.    Trinity 

Waddell,    16    Peters,   at  p.   427.  Church,  4  Sandf.  Ch.  633;  People  v. 

^  Lord     Mansfield,     Campbell     v.  Livingston,  8  Barb.  253 ;  DeLancey  v. 

Hall,  Cowpcr,  at  p.  212.  Piepgras,    138    N.    Y.    26,   42;    §  ^C\ 

^Sec     Greene     Provincial     Gov-  Constitution  of   1777;   and  see  same 

crnor,  passim;  i  Black.  Comm.  109;  principle  as  to  grants  from   Spn!ii:!i 

and  see  Chitty,  Prerogatives  of  the  .governors,    United    States    v.    Arrc- 

Crown,  passim;  Stokes  on  the  Colo-  dondo,     6     Peters,     691,     728;     cf. 

nies.;  Pownall,  Colonies,  for  particu-  Florida  v.   Furman,   180  U.   S.  402^ 

lar  points.  43i* 
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quire  signature  to  render  them  valid,^  and  even  sealing  and  other 
preliminaries  will  be  presumed.'^  After  the  English  Revolution  of 
1688  and  the  accession  of  William  and  Mary  all  former  grants 
under  the  Stuarts  were  confirmed  by  act  of  the  local  assembly.''* 

By  the  doctrines  of  the  common  law,  the  King  was  the  lord  para- 
mount of  all  lands,  and  in  England  all  land  was  either  in  the  hands 
of  the  Sovereign  or  else  held  of  him''**  —  no  land  was  allodial.  With 
the  common  law  this  theory  of  the  royal  supremacy  came  to 
America,  and  the  unoccupied  land  became  virtually  Crown  land, 
while  the  occupied  lands,  where  patented,  were  held  of  the  Crown 
by  the  reformed  free  and  common  socage  tenure.''* 

HanoTs  after  1685.  After  the  Duke  of  York  became  King,  as  King 
he  and  his  successors  had  power,  notwithstanding  the  Statute  of 
Quia  Emptores,  to  create  manors  in  Crown  lands  not  in  tenure  be- 
fore 18  Edw.  I;^  although  the  tenants  of  such  manors  held  of  the 
lord  of  the  manor  by  suit  and  service.''®  Such  manors  were  "  mod- 
em freehold  manors  "  and  the  tenants  of  the  manor  were  not  such 
by  copy  of  court  roll,  nor  did  they  hold  by  any  other  peculiar 
manorial  tenure.  They  were  ordinarily  made  tenants  by  virtue  of 
some  contract  or  conveyance,  either  lease  or  deed,  not  very  dis- 
similar in  form  to  those  in  use  in  the  Province  of  New  York  for 
conveyances  of  non-manorial  land.  But  as  the  essence  of  every 
manor  is  the  manorial  court,  which  gives  civil  and  police  jurisdic- 
tion within  the  manor  to  the  lord  of  the  manor,  these  modern 
manor  grants  from  the  Crown  contained  some  grant  of  such 
jurisdictions.''®  Thus  the  Crown  or  its  government  was  relieved 
to  some  extent  from  policing  the  manor.  For  some  reason  or 
other,  either  because  no  proper  bailiff  or  solicitor  familiar  with 
manorial  courts  was  employed,  or  because  of  their  unpopularity,  the 


•'^Bogardus  v.  Trinity  Church,  4 
Sandf.  Ch.  633;  People  v.  Living- 
ston, 8  Barb.  253;  Brady  v.  Begun, 
36  id.  533;  McKinnon  v.  Bliss,  31 
id.    180,   affd.,  21   N.   Y.  206. 

TO  Williams  v.  Sheldon,  10  Wend. 

€54. 
'^^  Supra,  p.  57;  Bradford's  N.  Y. 

Laws   of  1694,  p.  6;   I   N.  Y.  Col. 

Laws,   224;    Const,    of    1777,    i  2lS\ 

Lowndes  v.  Huntington,  153  U.  S.  i, 

26;  Robins  v.  Ackerly,  91  N.  Y.  98, 

104;    Trustees    of    Brookhaven    v. 


Strong,  60  id.  56,  67;  People  v.  Van 
Rensselaer,  9  N.  Y.  291,  346. 

75ChalIis  R.  P.  4, 

T*Van  Rensselaer  v.  Hays,  19  N. 
Y.  68,  7Z- 

^Van  Rensselaer  v.  Hays,  19  N. 
Y.  68,  7Z^ 

TOVerschoyle  v.  Perkins,  13  Ir. 
Eq.  72,  82;  Delacherois  v.  Delache- 
rois,  II  H.  L.  Cas.  p.  79;  Fowler, 
Hist.  Law  Real  Prop,  in  N.  Y.,  pp. 

29,  30. 

TO  See  Schaf's  History  of  West- 
Chester  Co.,  tit.  "  Manors." 
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manorial  courts  soon  fell  into  oblivion  in  New  York,  and  then  the 
other  manorial  franchises  followed  and  ultimately  died  a  natural 
death.  As  the  manors  themselves  had  never  been  granted  for  dis- 
tinguished services  of  the  grantee,  or  even  to  persons  of  any  par- 
ticular distinction,  this  is  not  unnatural,  and  then  again  there  was 
no  disposition  to  sustain  them.  Any  one  might  by  law  buy  a  manor 
in  New  York.  G>nsequently  there  could  be  no  such  manorial  rela- 
tions between  new  purchasers  and  their  new  tenants  as  existed 
in  a  prescriptive  manor,  where  the  relation  of  lord  and  tenant  de- 
noted a  system  of  vassalage  which  had  come  down  from  remote 
ages  "beyond  the  memory  of  man."  That  the  manors  of  New 
York  have  disappeared,  without  any  laws  to  that  end,  is,  therefore, 
not  extraordinary. 

Sevolntion  of  1688.  We  have  stated  above  that  the  Province  of 
New  York  at  the  English  Revolution  of  1688  devolved  with  the 
Crown  and  went  with  it  as  concomitantia,^ 

The  Pemunent  Lesislative  Assembly  after  1691.  In  the  reign  of  Wil- 
liam and  Mary  —  sovereigns  by  virtue  of  the  English  Revolution 
and  act  of  Parliament  —  the  Constitution  of  the  Province  assumed 
definite  form,  and  by  the  instructions  of  the  Crown  a  legislative 
assembly  was  granted,®^  which  in  its  own  sphere  of  legislative  action 
was  as  effective  as  Parliament  to  make  laws,  and  it  could  not  be 
revoked.®^  The  Crown  possessed  a  veto  power  over  such  laws,  but 
until  the  acts  of  assembly  were  confirmed  they  were  effective,  being 
called  "  probationary  "  or  "  temporary."  ^  The  commissions  of  the 
governors  provided  that  such  acts  were  to  be  transmitted  to  Eng- 
land, and  they  were  only  to  be  void  when  disapproved  by  the 
Crown.®*  Thus  the  Crown  might  override  the  action  of  the  gov- 
ernor who  had  assented  to  the  act  as  a  constituent  part  of  the  legis- 
lative assembly.  So  it  is  apparent  that  the  burden  of  proving  that 
an  act  of  assembly  was  disallowed  by  the  Crown  is  on  the  person 
asserting  it,  although  after  the  year  1694  the  public  acts  were  gen- 
erally printed."'   There  was  then,  with  the  exception  of  the  Baskett 


» Supra,  p.  56. 

tt  Doc.  rcl.  CoL  Hist  N.  Y.  Ill,  623. 

•^Chitty,  Prerog.  33. 

«  People  V.  Trinity  Church,  22  N. 
Y.  44;  Trustees  of  Brookhaven  v. 
Strong,  60  N.  Y.  56,  70;  Bogardus 
T.  Trinity  Church,  4  Sandf.  Ch.  633. 

M  Documents  rel.  Col.  Hist  of  N. 
Y..  III.  369,  624. 

6 


^  A  full  *  account  of  the  various 
editions  is  given  in  the  writer's  In- 
troduction to  the  Grolier-Brad ford's 
N.  Y.  Laws  of  1694,  and  in  his  Hist. 
Law  Real  Property  in  New  York,  pp. 
61,  62,  63.  It  may  be  found  useful 
in  any  carefully  prepared  case  in- 
volving these  old  laws. 
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edition  of  such  laws,  no  great  effort  to  show  in  the  session  laws, 
themselves  what  acts  were  allowed  or  disallowed  by  the  Crown^ 
But  this  evidence  is  obtainable  for  a  consideration  in  the  public- 
record  office  at  London,  The  acts  have  now  been  republished 
by  authority  of  the  State,*  but  the  same  evidence  is  lacking  as. 
before.®^  It  should  have  been  supplied  from  London  in  the  latest 
official  edition  by  the  State.  In  the  last  edition  of  the  Bradford 
Laws  of  1694  the  writer  supplied  some  of  this  information.®* 
Although  these  acts  have  been  all  now  repealed^  they  are  not 
divested  of  importance,  for  rights  acquired  under  them  remain  vested 
rights  and  are  not  abrogated.^ 

Law  of  the  Royal  Province  of  New  York.  The  law  of  the  Province  of 
New  York,  from  the  accession  of  James  II  in  1685  down  to  the 
War  of  Independence,  consisted  of  the  acts  of  the  New  York  as- 
sembly, such  of  the  laws  of  the  Duke  of  York's  government  as 
were  not  inconsistent  with  later  legislation,  and  such  parts  of  the 
common  law  of  England  as  were  not  repugnant  to  local  conditions. 
This  body  of  law  also  appears  to  have  contained  a  substratum  of 
ancient  Dutch  common  law,  as  we  find  it  occasionally  applied  by  the 
courts.  But  as  regards  a  claim  of  Dutch  law,  we  should  remember 
that  the  presumption  always  is  that  the  English  common  law  con- 
trols since  1664.  In  addition  to  this,  certain  ancient  statutes  of 
England  were  regarded  as  in  force  as  well  as  those  later  acts  of  the 
English  Parliament  expressly  naming  the  Province  of  New  York. 
It  would  require  a  volume  to  exhaust  the  discussion  on  this  single 
subject,  and  it  will  suffice  to  point  out  here  to  the  professional 
reader  some  few  sources  of  general  information  on  the  various  ele- 
ments of  so  confused  a  corpus  juris. 

The  Acts  of  the  Assembly  of  the  Province  of  New  York.  ( I )  These  acts 
may  be  found  either  in  the  latest  edition  by  the  State,®^  or  else  in 
the  various  old  editions  of  the  session  laws,  or  in  manuscript ;  also 
in  the  several  revisions  by  the  colonial  lawyers,  Livingston  and 
Smith*^  and  Van  Schaack.®^  The  acts  of  1774  and  1775  were  sep- 
arately published  by  the  State  in  1888.^  '(2)  The  laws  under  the 

88  Chap.  125,  Laws  of  1891.  ^  Bogardus   v.   Trinity   Church,  4 

87  The    Colonial    Laws    of    New  Sandf.  Ch.  633. 
York,  edition  of  1894.  ^*  Albany.  1894. 

88  Grolicr-Bradford's       Laws       of         «New  York,  1752. 
1694,  Appendix  I,  II.  »8New  York,  1773. 

8»Chap.  21,  Laws  1828,  1829,  I  4;         ^  14th  and  15th  Geo.  Ill,  Albany^. 
I  30,    Statutory   Construction   Law,      by  James  B.  Lyon, 
chap.  677,  Laws  of  1892. 
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Duke  of  York  consisted  of  the  code  called  the  "Duke's  Laws," 
with  additions  made  in  the  Court  of  Assizes  of  that  period,^  and 
finally  of  the  acts  of  the  I>ongan  Assembly  of  1683,  1684,  1685,^ 
which  now  have  been  held  valid  as  statutes,^  notwithstanding  a 
resolution  of  the  lower  house  of  assembly  in  1691  to  the  contrary.^ 
Tlie  Eni^ish  Commoii  Law  in  the  Province.  By  direction  of  the  Crown 
contained  in  both  of  the  patents  to  the  Duke  of  York,®^  the  laws 
of  New  York  were  not  to  be  contrary  to  the  laws,  statutes  and 
government  of  England.*  This,  in  effect,  served  to  introduce  the 
substance  and  the  rationale  of  the  old  common  law  into  New  York,^ 
except  in  so  far  as  the  JRoman  Dutch  law  was  reserved  to  the 
Dutch  inhabitants  by  the  Articles  of  Capitulation.  But  as  there 
was  also  a  reservation  in  the  patents  to  the  effect  that  such  law 
was  to  be  "  as  near  as  conveniently  may  be  "  to  the  laws  of  Eng- 
land, the  judiciary  of  the  Province  (who  were  the  media  of  declar- 
ing the  law)*  adopted  or  rejected  certain  institutes  of  the  common 
law  of  England.*  Unfortunately  as  yet  the  decisions  of  the  colonial 
courts  of  New  York,  though  exhibiting  a  wealth  of  valuable  mate- 
rial and  learning,  remain  unreported.  But  the  uncertainty  as  to 
what  portions  of  the  common  law  were  so  rejected  is  reflected  in 
later  decisions.*  The  presumption  is  always  in  favor  of  the  com- 
mon law  of  England,  as  the  burden  of  the  assertion  is  on  him  who 

««i  N.  Y.  Col.  Laws,  6-1 10.  443,  450;  Paige  v.  Schenectady  Rail- 

•«2  N.  Y.  Col.  Laws,  pp.  111-177.  way  Co.,  178  N.  Y.  102,  no. 

^  Trustees      of     Brookhaven     v.  ^  Matter  of   Steinway,   159  N.   Y. 

Strong,  60  N.  Y.  56,  68.  250,  256. 

•*  Joum.  Leg.  Assembly,  April  24,  *  Canal  Appraisers  v.  The  People, 
1691.  The  effect  of  this  resolution,  17  Wend,  at  p.  617. 
with  the  authorities,  is  given  in  the  ^  Morgan  v.  King,  30  Barb.  14 ;  re- 
writer's  Hist.  Real  Prop,  in  N.  Y.  58  versed  on  another  point,  35  N.  Y. 
4eq.  and  in  his  Introduction  to  the  458;  Hooker  v.  Cummings,  20  Johns. 
Grolier-Bradford's  N.  Y.  Laws  of  90,  at  p.  100;  Williams  v.  Williams, 
1694.  8  N.  Y.  525,  541 ;  Hill  v.  Supervisors, 

»  Supra,  pp.  54,  56.  12  N.  Y.  52,  57 ;  Cutting  v.  Cutting, 

ijoum.  of  N.  Y.  Assembly,  p.  5.  86   N.    Y.   522,   529;    De   Ruyter   v. 

Sec  argument  of  Mr.   Riker  in  the  Trustees    of    St.    Peter's    Church,   3 

year    1809,   Yates'    Select   Cases,  p.  Barb.   Ch.   119,   122;  M.  A.  Baptist 

196.  Church    V.    Baptist    Church    in    O 

2  Canal  Appraisers  v.  The  People,  Street,  46  N.  Y.  131,  142;  Van  Ness 

17   Wend   at   p.    581;    Humbert   v.  v.  Packard,  2  Peters,  144.    See  early 

Trinity  Chttrch,  24  Wend,  at  p.  624;  arguments  of  counsel,  with  authori- 

Stokes,  Colonies,  ^o;  Rose  v.  Clark,  lies   on   this    point,   in   Journeyman 

8  Pai.  at  p.  580;  Hinckcl  v.  Stevens,  Cordwainers*     Case,     Yates'     Select 

165   N.    Y.    171,    175;   Mayor,    etc.,  Cases. 
City  of  New  York  v.  Hart,  95  N.  Y. 
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denies  the  common  law  of  England  to  be  in  force  here;®  or  that 
it  is  suited  to  local  conditions  and  therefore"  to  be  rejected^ 

Very  ancient  statutes  of  England,  enacted  before  the  time  of 
"  legal  memory,"  which,  it  will  be  remembered,  was  fixed  by  stat- 
ute® as  the  first  year  of  the  reign  of  King  Richard  I,  are  regarded  as 
part  of  the  common  law  of  England,  or  the  lex  non  scripta.^  The 
leges  scripted,  or  statutes  proper,  begin  with  the  reign  of  Richard.!. 

The  Statutes  of  England  in  Force  in  the  Province.  What  statutes  of 
England  were  extended  to  New  York  and  acted  on  before  inde- 
pendence was  doubtful,  and  the  uncertainty  was  much  complained 
of  by  colonial  lawyers.*^  But  after  independence  Messrs.  Jones  & 
Varick  revised  all  such  statutes  and  the  State  Legislature  gave  a 
sort  of  sanction  to  their  interpretation  by  re-enacting  them  as  laws 
of  this  State.^^  They  were  generally  those  statutes  declaratory  of 
the  common  law  and  enacted  before  New  York  had  a  Legislature  of 
its  own;^^  although  certain  of  the  more  ancient  statutes  were  re- 
garded as  part  of  the  common  law.** 

The  SurviTals  of  the  Roman  Dntch  Law.  By  virtue  of  the  Articles  of 
Capitulation  of  1664**  (which  were  binding  according  to  the  laws 
of  England)  certain  portions  of  the  Dutch  law  of  New  Netherland 
remained  in  force**^  as  affecting  particular  estates  patented  under 
the  ancient  Dutch  government.    As  part  of  the  colonial  law  they 


« Canal  Comrs.  v.  The  People,  5 
Wend,  at  p.  446;  Paige  v.  Schenec- 
tady Railway  Co.,  178  N.  Y.  102,  no; 
Mott  V.  Eno,  97  App.  Div.  at  pp.  584, 
S86. 

^Hooker  v.  Cummings,  20  Johns, 
at  p.  ico;  Comrs.  of  Canal  Fund  v. 
Kempshall,  26  Wend.  404,  417;  cf, 
Parker  v.  Foote,  19  id.  at  p.  318; 
Journeyman  Cordwainers'  Case, 
Yates'  Select  Cases,  in  arguendo,  at 

p.  193. 

8  West,  I,  chap.  39. 

•Hale,  Hist.  Com.  Law,  p.  4  (6th 
ed.). 

10  Smith,  Hist,  of  New  York 
(London  ed.  of  1757),  p.  243;  Yates' 
Select  Cases,  at  p.  139 ;  M.  A.  Baptist 
Church  V.  Baptist  Church  in  O 
Street,  46. N.  Y.  at  p.  14L  A  similar 
complaint  was  general  in  all  the 
English     colonies,     provinces     and 


plantations  in  America.  Select  Es- 
says in  Anglo-American  Legal  His- 
tory, I,  416-430. 

11  Vide  infra,  et  Jackson  v.  Schut7., 
18  Johns.  174,  186. 

12  Those  who  are  curious  on  this 
point  may  consult  the  authorities  re- 
ferred to  in  the  writer's  Hist,  of  the 
Law  of  Real  Prop,  in  New  York, 
PP-  54»  55»  «ind  his  Introduction  to 
Grolier-Brad ford's  17  N.  Y.  Laws  of 
1694,  p.  xcvi  seq. 

^Van  Rensselaer  V.  Hays,  19  N. 
Y.  68,  73;  Bogardus  v.  Trinity 
Church,  4  Pai.  Ch.  178,  198;  M.  A. 
Baptist  Church  v.  Baptist  Church  in 
O  Street,  46  N.  Y.  131,  141. 

i^  Supra,  p.  55. 

i^Mott  V.  Clayton,  9  App.  Div. 
181;  Smith  V.  City  of  Rochester,,  ga 
N.  Y.  463,  482. 
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adopted  by  the  State  Constitution.  In  so  far  as  disclosed  by 
the  decisions,  these  portions  of  Dutch  law  relate  to  the  following 
subjects : 

(i)  The  rights  of  ancient  abutters  on  ancient  public  roads  exist- 
ing before  1664.  The  rights  of  such  persons  do  not  give  them  a 
presumptive  title  to  the  centre  of  the  highway  as  at  common  law, 
as  the  fee  is  in  the  State  or  its  grantee  as  successor  to  the  Crown.^® 

(2)  The  rights  of  abutters  on  streets  since  cut  through  lands  held 
originally  under  Dutch  transports  in  organized  Dutch  communities. 
The  late  Judge  Hoffman  regarded  the  streets,  created  since  1664 
through  lands  anciently  patented  by  Dutch  ground  briefs  or  trans- 
ports, as  governed  by  a  like  law  just  stated  above.**^  But  this  may 
be  regarded  as  contrary  to  custom  and  doubtful,  for  new  private 
powers  and  rights  of  a  sovereign  are  usually  controlled  by  his 
own  public  law,  not  by  the  law  of  his  predecessor.*®  It  would  also 
seem  to  depend  to  some  extent  on  the  confirmation  of  the  ancient 
Dutch  patents  whereby  the  lands  became  socage  lands  at  common 
law  and  consequently  governed  by  that  law  only  in  respect  of  such 
new  streets.*' 

(3)  Rights  of  proprietors  under  Dutch  patents,  bordering  on  cer- 
tain navigable  streams  above  tide  water.^ 

(4)  Rights,  powers  and  title  to  property  of  ancient  towns,  incor- 
porated or  existing  under  the  Dutch  government  before  the  year 
1664." 


w  Dunham  v.  Williams,  37  N.  Y. 
351;  Mott  V.  Oayton,  9  App.  Div. 
181;  Bartow  v.  Draper,  5  Duer,  130; 
Smith  V.  City  of  Rochester,  92  N.  Y. 
at  p.  4S2;  Story  v.  £1.  R.  R.  Co.,  3 
Al>b.  N.  C  478,  489;  Graham  v. 
Stem,  51  App.  Div.  406,  408.  Cf. 
Paige  V.  Schenectady  Railway  Co., 
84  App.  Div.  91,  178  N.  Y.  102,  no; 
Mott  V.  Eno,  97  App.  Div.  580,  584, 
586;  Caminez  v.  Goodman,  119  App. 
Div.  484;  Pooler  v.  Sammet,  130 
App.  Div.  650. 

*7  Bartow  v.  Draper,  S  Duer,  130, 
142;  Hoffman's  Treatise  on  Estate 
of  Corporation  of  City  of  New 
York,  I,  312, 


18  See  Shiveley  v.  Bowlby,  152  U. 

S.  I,  47. 

i»Hinckel  v.  Stevens,  165  N.  Y. 
^7h  ^7S't  Paige  v.  Schenectady  Rail- 
way Co.,  178  N.  Y.  102;  Mott  V. 
Eno,  97  App.  Div.  at  p.  586. 

20  Smith  V.  City  of  Rochester,  92 
N.  Y.  463,  482,  and  cases  there  cited ; 
and  see,  generally,  Hist.  Law  Real 
Prop,  in  New  York,  pp.  67,  68. 

21  Denton  v.  Jackson,  2  Johns.  Ch. 
317,  324;  s.  c,  2  Wend.  109;  Hop- 
kins, 288;  North  Hempstead  v.  Gal- 
lagher, 21  Misc.  508;  Lawrence  v. 
Town  of  Hempstead,  155  N.  Y.  297; 
The  Mayor  v.  Hart,  16  Hun,  at  p. 
382. 
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(5)  Dutch  charters  or  grants  must  be  expounded  by  the  law  of 
New  Netherland.^ 

Effect  of  Independence  and  the  Revolution.  The  outbreak  of  actual  hos- 
tilities on  April  19,  1775,  caused  the  government  of  New  York  to 
be  carried  on  for  a  time  by  revolutionary  committees,  congresses  and 
conventions.^  On  the  formation  of  a  State  government  and  the 
adoption  of  a  Constitution  on  April  20,  1777,  the  present  law  of 
New  York  assumed  definite  form  and  shape.^*  By  section  35  of  the 
Constitution,  the  statute  and  common  law  of  the  former  colony  of 
New  York,  as  it  existed  on  the  19th  of  April,  1775  (the  date  of  the 
battle  of  Lexington),  was  adopted  and  perpetuated.  The  resolutions 
and  resolves  of  the  revolutionary  congresses  and  conventions  were 
also  adopted  and  ratified.  This  served  to  incorporate  or  translate 
the  old  law  of  New  York  into  the  new  State,^  provided  it  was  not 
opposed  to  the  institutions  of  the  new  government.^ 

Section  36  of  the  State  Constitution  of  1777  virtually  confirmed 
all  patents  of  land  and  charters  of  incorporation  made  by  the  King 
or  by  persons  acting  under  his  authority,  prior  to  the  14th  of  Octo- 
ber, 1775,  and  invalidated  all  made  thereafter.  Subsequent  Con- 
stitutions of  the  State  have  always  contained  a  similar  provision.*^ 
The  effect  of  these  provisions  has  been  to  confirm  and  strengthen 
all  grants  or  charters  made  prior  to  October  14,  1775.^ 

The  precise  effect  of  the  Revolution  upon  the  status  of  the  several 
colonies,  and  what  portions  of  the  subverted  sovereignty  became 
vested  in  the  people  of  one  colony,  and  what  portion  in  all  the 
people  of  all  the  colonies,  are  too  subtle  questions  to  be  debated  here. 
It  will  suffice  to  point  out  that  all  local  and  non-imperial  preroga- 
tives of  the  Crown  passed  to  the  People  of  the  State  in  their  political 

22  Per  Allen,  Canal  Comrs.  v.  Canal  Comrs.  v.  The  People,  5 
People,  5  Wend,  at  p.  453;  People  Wend,  at  p.  452;  Sargent  v.  Board 
V.  Page,  39  App.  Div.  at  p.  114;  of  Education,  177  N.  Y.  317,  323; 
Dunham  v.  Williams,  37  N.  Y.  251,  Waters  &  Co.  v.  Gerard,  189  N.  Y. 
and     cases     generally,     supra.      Cf.  302,  309. 

Hinckel  v.   Stevens,   165  N.  Y.   171,  28  See  the  section  itself  in  extenso, 

175.  and  Shayne  v.  N.  Y.  Evening  Post, 

23  See   chap.   IV,   Hist.   Law   Real      168  N.  Y.  70,  75. 

Prop,  in  New  York.  27  Const,  of  1777.  I  xxxvi;  Const. 

24  Jackson  v.  White,  20  Johns.  313.       of  1821-22,  art.  VII,  f  14:  Const,  of 
2«  Williams  v.  Williams,  8  N.   Y.       1846,  art.  I,  I  18 ;  Const,  of  1894,  art. 

525,  541 ;  Sage  v.  The  Mayor,  154  id.  I,  *  17. 

61,  82;  Smith  V.  City  of  Rochester,  28people  v.  Qarke,  10  Barb,   120; 

92   id.   at   p.  480;   Commissioners  v.  Sage   v.    Mayor,    154  N.   Y.  61,  82; 

Kempshall.  26  Wend,  at  p.  417 :  Van  Trustees   of    Brookhaven   v.    Smith, 

Rensselaer  v.  Hays,  19  N.  Y.  68,  y3\  98  App.  Div.  212,  214. 
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capacity  and  were  formally  declared  vested  in  them.^  This  is  es- 
pecially true  of  the  royal  rights  over  the  unsettled  lands  within  the 
boundaries  of  any  one  colony.^  The  imperial  prerogatives,  or  those 
formerly  relating  to  the  empire,  were  ultimately  declared  to  belong 
to  the  Federal  or  General  government,  representing  the  people  of 
all  the  colonies  as  a  political  unit. 

The  change  of  sovereignty,  caused  by  independence,  did  not 
affect  the  private,  or  the  vested,  rights  of  individuals,^^  unless  their 
property  was  confiscated  as  an  act  of  war.^  Revolutions,  it  has 
been  remarked,  make  little  change  even  in  the  outward  forms  of 
prior  institutions  although  they  may  sow  the  seeds  of  immense  and 
comprehensive  change.^  Prior  titles  of  citizens  to  lands,  patented 
before  independence,  remained  the  same  after,  as  before,  the  War 
of  Independence.^  The  tord  paramount  alone  was  exchanged  for 
the  political  abstraction  called  the  '*  State."  ^  Who  were  at  first 
such  citizens  of  the  United  States  has  been  considered  at  large  with 
reference  to  the  authorities  on  the  disabilities  of  aliens  in  another 
place.^ 

Txeatiet.  By  article  VI  of  the  definitive  Treaty  of  Peace  with 
England  in  1783  further  confiscations  of  property  were  to  cease, 
although  the  prior  confiscations  were  not  thereby  affected  or 
nullified.*^  By  article  IX  of  the  Treaty  of  November  19,  1794,  it 
was  provided  that  the  citizens  of  England  then  seised  of  lands  in 
America,  or  tnce  versa,  might  continue  to  hold  them  and  grant,  sell 
or  devise  the  same  to  whom  they  pleased  without  the  penalties  or 
forfeitures  of  alienage.  In  other  words,  such  lands  were  taken  out 
of  the  operation  of  the  general  law  by  treaty^  until  the  title  again 
came  to  citizens.  The  Federal  Constitution  makes  all  treaties  over- 
ride the  law  of  any  particular  State^  and  their  violation  by  a  State 
presents  a  Federal  question  for  the  Federal  courts. 


» Rockefeller  v.  Lamora,  85  App. 
Div.  254,  259.  Sec  an  essay  on 
•*  Sovereignty "  by  this  writer,  21 
Amer.  Law  Rev.  399*  for  further 
authorities. 

*>  Vide  infra. 

31  Kelly  V.  Harrison,  2  Johns.  Cas. 
29,  31 ;  Jackson  v.  Lunn,  3  id.  109, 
III;  Orser  v.  Hoag,  3  Hill,  79»  81. 

»See  Ames*  "Sales  of  Property 
by  the  Commissioners  of  Forfeit- 
ures," and  chap.  25,  Laws  of  I779- 

«•  Introduction  to  Ortolan,  Rom. 
Law. 


3*McIlvaine  v.  Coxe's  Lessee,  4 
Cranch,  209;  Peck  v.  Young,  26 
Wend.  613,  621 ;  Kelly  v.  Harrison,  2 
Johns.  Cas.  29. 

^  Vide  infra,  p.  72. 

MReal  Prop.  Law,  S  10,  infra. 

^  McGregor  v.  Comstock,  16  Barb. 
427,  affd.,  17  N.  Y.  162. 

88  Orser  v.  Hoag,  3  Hill,  79; 
Munro  v.  Merchant,  28  N.  Y.  9; 
People  V.  Snyder,  41  N.  Y.  397. 

w  Const,  of  U.  S.,  art  VI,  I  a. 
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Effect  of  Federal  Constitntioii.  The  ratification  of  the  Federal  Con- 
stitution in  1788  subordinated  the  States  in  the  sphere  of  action 
marked  out  for  the  Federal  government,  while  at  the  same  time  it 
added  protection  to  the  property  of  citizens  of  the  United  States  by 
the  provision  "that  no  State  shall  pass  any  law  impairing  the 
obligations  of  contracts."*^  The  Fourteenth  Amendment  in  1865 
has  further  reinforced  such  Federal  protection  by  prohibiting  a 
State  from  depriving  any  person  of  life,  liberty,  or  property  without 
due  process  of  law,  and  from  the  denial  of  equal  protection  of 
its  laws.*^ 

Tenure  af  Lands  after  Independence.  As  prior  to  the  American  Rev- 
olution all  lands  were  held  of  the  Crown  by  the  tenure  of  free  and 
common  socage,*^  the  first  step  of  the  Revolutionary  Convention  was 
to  make  the  quit-rents  due  to  the  Crown  due  to  the  Convention  or  to 
such  future  government  as  was  thereafter  established.**  The  first 
Constitution  adopted  these  "  resolves  "  of  this  Convention.**  Sub- 
sequently in  1779  a  formal  act  was  passed  whereby  it  was  declared 
that  the  absolute  property  of  all  lands  and  rents  formerly  due  to 
the  Crown  was  vested  in  the  People  of  the  State,  in  whom  the 
sovereignty  and  seigniory  were  united  and  vested.***  This  was  a 
formal  declaration  of  the  transfer  of  the  royal  seigniory  over  socage 
lands  to  the  State.*®  This  act  of  1779  was  the  precursor  of  several 
other  acts  to  the  same  effect,*^  oftentimes  very  much  misunderstood 
when  discussed  in  connection  with  cases  of  eminent  domain,  to 
which  they  have  no  legal  relation.  These  acts  neither  increased  nor 
diminished  the  authority  of  the  State  over  lands  possessed  by  citi- 
zens of  the  United  States. 

Quit-Rents.  The  quit-rents  due  to  the  Crown  were  formally  de- 
clared to  be  in  the  State.*®  Ultinutely  they  were  commuted  and 
exting^shed.*®  The  Statute  of  Limitations  began  to  run  against 
quit-rents  on  January  i,  1820.*^ 

<o  J  10,  art.  I,  Const,  of  U.  S.  stitution,  {  11,  art.  I;  G)nst.  of  18^4, 

*i  I  I,  amendment  XIV.  I  10,  art.  I. 

*2  Supra,  pp.  57,  61.  *®  "  Resolve,"  Prov.  Convcn.  Joum. 

«Journ.  Prov.  Convention,  I,  554.  I,  554;  i  J.  &  V.  44*  §  14;  De  Peys- 

^  Supra,  p.  70.  ter  v.  Michael,  6  N.  Y.  503. 

«  i  14,  chap.  25,  Laws  of  1779.  ^^^  i  J.  &  V.  250;  2  R.  S.  175;  chap. 

**De  Peyster  v.  Michael,  6  N.  Y.  23,  Laws  of  1786;  i  Webster's  Laws, 

467,  504.     This   last-mentioned  case  607,    §  6;   chap.   33,  Laws  of   1798; 

was  on  another  point  overruled,  how-  chap.  222,  Laws  of  1819 ;  De  Lancey 

ever,  in  19  N.  Y.  68,  75.  v.  Piepgras,  138  N.  Y.  40,  41. 

*7 1  J.  &  V.  44,  $  14;  I  R.  S.  718,  » Kent's  City  Charter,  note  AAA, 
i  I ;  transferred  in  1846  to  the  Con- 
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SUtutet  of  tliiB  State.  In  1782  estates  in  fee  tail  were  turned  into 
estates  in  fee  simple,  and  primogeniture  was  abolished  as  a  rule  of 
descents.**  In  1787  lands  granted  under  the  great  seal  of  the  State 
were  first  made  allodial.**^  The  lands  patented  prior  to  1787  re- 
mained in  tenure  until  the  Revised  Statutes  abolished  tenure. 

In  1786  the  Legislature  determined  to  put  an  end  to  the  incon- 
sistency which,  as  stated  above,  attended  the  application  of  the 
statutes  of  England  to  New  York,*^  and  to  revise  all  the  English 
statutes  adopted  by  the  thirty-fifth  section  of  the  Constitution  of 
1777,  re-enact  them  and  then  repeal  their  prototypes.*^  This  re- 
vision of  the  English  statutes  accordingly  was  made"  and  then  the 
Legislature  declared  that  thereafter  none  of  the  statutes  of  Great 
Britain  or  England  should  operate  or  be  considered  as  laws.^  The 
laws  thus  revised  were  not  new  laws  but  the  old  statutes  of  Eng- 
land, and  so  far  as  possible  received  the  same  interpretation.^ 

The  statutes  passed  by  the  Assembly  of  the  Province  of  New 
York  were  not  mtich  revised  by  Jones  and  Varick;  nor  were  they 
repealed  until  about  the  time  of  the  Revised  Statutes.^ 

The  statutes  of  England  having  been  revised  and  re-enacted,  as 
above  stated,  the  second  Constitution  of  the  State  in  its  declaration 
of  the  fundamental  law  of  the  State  omitted  any  further  reference 
to  the  statutes  of  England,  simply  retaining  in  substance  the  com- 
mon and  statute  law  of  the  colony  as  it  stood  April  20,  1777,  and 
not  since  repealed  or  altered  and  the  subsequent  legislation  of  the 
Statc.» 

S«Tiaed  Statatea.  Under  the  second  State  Constitution  was  made 
and  enacted  that  drastic  and  comprehensive  revision  of  the  laws  of 
New  York  by  revisers  designated  in  1824,  1825,  1827  and  1828. 
The  portion  of  the  Revised  Statutes  relating  to  real  estate  took 
effect  January  i,  1830.*^  By  the  general  repealing  act  of  1828,  it 
was  provided  that  thereafter  no  statute  passed  by  the  late  colony  of 


•^Giap.  2,  Laws  of  1782,  revised 

in  1786;  I  J.  &  V.  24S- 

«2  J.  &  V.  67,  J  6. 

» Supra,  p.  68. 

"Chap.  35,  Laws  of  1786;  i  J.  & 
V.  a8i. 

»By  Jones  &  Varick. 

"Chap.  46,  Laws  of  1788;  2  J.  & 
V.  282;  Levy  v.  Levy,  6  Peters,  102, 
no;  I  30,  Statutory  Construction 
Law,  chap.  677,  Laws  of  1892;  S  70, 
chap.  22,  Consolidated  Laws. 


57  Van  Rensselaer  v.  Hays,  19  N. 
Y.  at  p.  74;  Corning  v.  McCullough, 
1  N.  Y.  at  p.  64;  Jackson  v.  Schutz, 
18  Johns,  at  p.  186 ;  People  v.  Clarke, 
9  N.  Y.  349,  362 ;  4  Kent,  Coram.  494. 

**  Vide  infra. 

«>  Const,  of  1821-22,  art.  VIII, 
I  13.  So  the  Constitution  of  1894, 
art  I,  I  16. 

«>  See  for  history  of  revision,  chap. 
V,  Fowler's  Hist  Law  Real  Prop,  in 
N.  Y. 
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New  York  should  be  regarded  as  a  law  of  this  State.®*  Neverthe- 
less, the  Constitution  of  1894,  following  that  of  1846,  in  its  declara- 
tion of  the  fundamental  law,  did  not  omit  a  reference  to  the  colonial 
legislation,  as  it  might  properly  have  done,  it  having  been  all 
repealed.® 

Tenure  Abolished  and  Lands  Made  Allodial  Although  lands,  newly 
patented  under  the  great  seal  of  the  State,  had  been  made  allodial  in 
1787,®  the  lands  once  held  under  the  socage  tenure  of  the  Crown 
remained  in  legal  theory  holden  by  the  same  tenure  of  the  State, 
as  successor  to  the  Crown.^  The  Revised  Statutes  abolished  tenure 
and  made  all  lands  allodial.^  The  difference  in  property  rights 
before  and  after  such  abolition  was,  however,  so  slight  as  to  be 
inconsequential  in  legal  theory  when  the  right  to  distrain  for  rent 
was  held  to  be  independent  of  tenure.^ 

Constitution  of  1894.  The  existing  Constitution  of  the  State  in  its 
declaratbn  of  the  fundamental  law  of  the  State  makes  it  to  consist 
in  substance  (i)  of  the  unrepealed  common  and  statute  law  of  the 
colony  as  it  stood  on  April  19,  1775,  and  (2)  of  the  unrepealed 
resolutions  of  the  Congress,  and  convention  of  the  State  in  force 
April  20,  1777,  (3)  of  existing  acts  of  the  State  Legislature.^ 

As  all  the  acts  of  the  Colonial  Legislature  were  repealed  in  1828,*'' 
and  all  the  "  resolves  "  of  the  Congress  and  the  Convention  of  the 
State  were  repealed  in  1892,®®  the  Constitution  of  1894  might  have 
more  accurately  declared  the  future  law  of  the  State  to  consist  of 
( I )  the  unrepealed  common  law  of  the  colony  as  it  stood  on  April 
19,  1775,  and  (2)  of  existing  statutes  of  the  State.  This  declara- 
tion would  have  had  no  adverse  effect  on  rights  vested  under  such 
acts  before  their  repeal,  for  a  repeal  of  statutes  does  not  destroy 
rights  vested  under  them.®® 

All  land  grants  by  the  Crown,  subsequent  to  the  14th  October, 
1775,  were  again  declared  null  and  void  by  the  Constitution  of 
1894,  but  saving  all  prior  grants  from  the  same  authority.'^® 

«Chap.  21,  Laws  of  1828-29,  J  4;  « i  R.  S.  718,  II  3,  4- 

I  30,   Stat.  Constr.   Law,  chap.  677,  «« Const,  of  1894,  art.  I,  I  16. 

Laws  of  1892 ;  I  70,  chap.  22,  Consol.  67  Supra,  p.  73. 

Laws.  *l  30,  chap.  677,  Laws  of  1892; 

«2  Vide  art.  I.  I  16.  (  70^  chap.  22,  ConsoL  Laws. 

« Supra,  p.  73.  OB  Dwarris  on   Statutes,   155. 

M  Sec  chap.  IV  of  my  History  of  jo  |  17,  art  I,  Const,  of  1894. 
the  Law  of  Real  Property  in  New 
York  for  details  of  this  change. 
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Titles  to  Land  in  This  State.  From  what  has  been  said  it  is  appar- 
ent that  titks  to  lands  in  this  State  may  emanate  from  any  one  of 
three  original  sources :  ( i )  the  primitive  or  ancient  Dutch  govern- 
ment of  New  Netherland.^^  (2)  The  Crown  of  England.""^  (3) 
The  State  of  New  York.'^  French  grants  to  the  disputed  boundary 
lands  are  not  recognized  as  valid  sources  of  title  J* 

Titles  to  Lands  under  Water  in  This  State.  The  Crown  of  England 
became  vested  with  title  to  all  lands  under  tide  waters  in  New  York 
not  prevk)usly  granted  by  the  Dutch  ;^*  and  the  State  succeeded  to 
the  rights  of  the  Crown  upon  the  overthrow  of  the  royal  govern- 
mentJ®  The  riparian  proprietor  prima  facie  only  went  to  high- 
water  mark,"  and  the  Crown  could  and  did  grant  the  lands  between 
high  and  low- water  marks  to  other  persons  or  corporations  subject 
to  the  jus  publicum.''^ 

The  subject  of  riparian  and  littoral  rights  is  outlined  in  another 
place.™ 

Cbarters  of  the  City  of  New  York.  The  Duke  of  York  by  his  gov- 
ernor, Nicolls,  revoked  the  former  Dutch  government  of  the  city  of 
New  York  by  schout,  burgomasters  and  schepens,  and  on  12th  June, 
1665,  created  the  inhabitants  of  Manhattan  Island  a  body  politic, 
under  a  mayor,  aldermen  and  sheriff.**  In  1686,  Dongan,  governor 
under  King  James  II  (the  former  Duke  of  York  having  succeeded 

■'*  Denton  v.  Jackson,  2  Johns.  Ch.  Mayor,   etc.,  93   id.    129.     And   see 

320;  People  V.  Clarke,  .10  Barb.  120,  Waters,  p.  100,  infra. 

141;  Dunham  v.  Williams,  37  N.  Y.  "'^Ibid.,  supra;  Knickerbocker  Ice 

251;  Smith  V.  City  of  Rochester,  92  Co.  v.  Shultz,  116  N.  Y.  382. 

id,  463,  4182;   Bcekman  v.  Saratoga,  ^7  Trustees     of     Brookhaven     v. 

etc.,  R.  R,  Co.,  3  Paige,  45,  66.  Strong,  60  N.  Y.  56,  65.    And  this  is 

■y*  Wendell    v.    People,    8    Wend.  so  even  in  manor  grants,  De  Lan- 

183;   People  v.   Livingston,  8  Barb.  cey  v.   Piepgras,  138  N.  Y.  26;  cf. 

253,  276;  McKinnon  v.  Bliss,  21  N.  Moore  on  Foreshore    (3d  ed.),  pp. 

Y.  206;  People  v.  Trinity  Church,  22  542,  555,  696. 

id.  44,  46 ;   Mitchel  v.   The  United  ^s  Matter  of  N.  Y.  Speedway,  60 

States,  9  Peters,  p.  478;  Seneca  Na-  App.  Div.  122,  126,  and  cases  there 

tion  V.  Christie,  126  N.  Y.  122;  La  cited;  Coxe  v.  State,  144  N.  Y.  396, 

Frambois    v.    Jackson,    8    Cow.    at  407;  Matter  of  Mayor,  etc.,  of  New 

p.  599.  York,  182  N.  Y.  361.     See  this  sub- 

■^The  People  v.  Trinity  Church,  ject  discussed  under  section  2,  Real 

22  N.  Y.  44,  46.  Prop.  Law,  infra. 

^*  Jackson  ex  dem.,  etc.  v.  Ingra-  '^^  Infra,  p.  95,  et  seq. 

ham,  4  Johns.  163 ;  Jackson  ex  dem.,  ^  See   this   charter    in   HoflFman's 

etc.  V.  Waters,  12  id.  365.  Estate  and  Rights  of  the  Corpora- 

''^  Mahler   v.   Transportation    Co.,  tion  of  the  City  of  New  York. 
35    N.    Y.    352,    356;    Langdon    v. 
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in  February,  1685,  to  the  throne  under  that  title),  granted  a  second 
and  formal  charter  of  the  English  type  *^  resembling  the  ancient 
charter  of  the  city  of  Norwich,  in  England. 

Both  the  Nicolls  and  the  Dongan  charters  remain  still  the  basis 
of  property  rights  of  the  corporation,*^  having  been  frequently  con- 
firmed by  subsequent  acts,**  charters  and  even  by  constitutional 
guaranties.^  The  present  charter  of  Greater  New  York  furnishes 
no  exception  to  this  custom  of  ratifying  the  Nicolls  and  the  Dongan 
charters.*^ 

It  being  beyond  the  scope  of  this  treatise  to  discuss  particular 
municipal  charters,  it  may  suffice  to  refer  the  reader  to  some  of  the 
authors  who  have  treated  the  genesis,  the  form,  or  the  law  of  the 
various  charters  and  property  rights  of  the  ancient  city  of  New 
York.8« 

Dacal  or  Royal  Charter  Grants  to  Towns,  etc.,  Confirmed  after  Independence. 
Many  charters  to  ancient  towns  and  villages  were  granted  either 
under  the  Duke  of  York  or  the  Crown,*^  and  such  have  been  con- 
firmed by  subsequent  statutes,*®  or  protected  by  the  Constitution.®* 
Sometimes  grants  of  lands,  common,  etc.,  were  to  the  freeholders 


81  This  charter  is  set  out  at  large 
in  the  Montgomerie  Charter  of  1730. 
See  Kent,  City  Charter  and  notes. 

82  Matter  of  N.  Y.  Speedway,  60 
App.  Div.  122,  127;  Matter  of 
Mayor,  etc.,  of  New  York,  182  N. 
Y.  361;  Matter  of  Mayor,  etc.,  of 
New  York,  193  N.  Y.  503,  506.  Sec 
as  to  ferries  belonging  to  city,  Mat- 
ter of  Wheeler,  62  Misc.  37. 

88  N.  Y.  Laws  of  1694  (p.  6, 
Bradford  ed.) ;  i  N,  Y.  Col.  Laws, 
224,  §  161 7,  chap.  378,  Laws  of  1897. 

8*  §   17,  art.  I,  Const,  of  1894. 

85  S  161 7,  chap.  378,  Laws  of  1897. 

88  There  is  a  most  valuable  and 
suggestive  article  on  the  genesis  of 
the  city  charter  by  Prof.  Jameson 
(8  Magazine  Amer.  Hist.  315,  598), 
and  for  the  early  acts  founding  the 
city,  see  Hoffman's  Estate  and 
Rights  of  the  Corporation,  and 
Montgomerie  Charter,  with  notes  by 
Chancellor  Kent;  for  later  laws,  see 


Hoffman's  "Digest,  Charter,  Stat- 
utes and  Ordinances  Relating  to  the 
City  of  New  York"  up  to  1865; 
Pirsson's  Dutch  Grants,  Harlem 
Patents  and  Tidal  Creeks;  Girard's 
Title  of  the  Corporation  to  Streets, 
Wharves,  Parks  and  Ferries.  The 
various  charters  of  the  city  are  de- 
scribed in  the  writer's  "  Legal  and 
Constitutional  History  of  New 
York,"  contributed  as  chapter  XIV 
to  the  Memorial  History  of  the  City 
of  New  York,  and  in  note  18  to  the 
Grolier-Bradford's   N.   Y.   Laws   of 

i694< 

87  Town  of  Southampton  v.  Me- 
cox  Bay  Oyster  Co.,  116  N.  Y.  at 

p.  s. 

88 £.  ^.,  Laws  of  1694,  p.  6;  i  N. 
Y.  Col.  Laws,  224. 

^  Supra,  p.  82;  Trustees  of  Elast 
Hampton    v.   Vail,    151    N.   Y.   463, 

465. 
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nominatim  of  such  or  such  a  place  (e.  g.,  East  Hampton  or  New 
Harlem),  in  trust  for  the  village  or.town.*^ 

Patents  from  tbe  People  of  the  State  under  the  Great  SeaL  As  at  in- 
dependence the  "  State,"  or  the  people  of  the  State  in  their  political 
capacity,  succeeded  to  all  the  rights  of  the  Crown  over  ungranted 
lands,**  all  subsequent  grants  of  such  lands  were  made  by  them,  and 
they  are  the  source  of  title  and  in  legal  theory  supply  the  place 
formerly  held  by  the  Crown,  and  they  possess  similar  rights  to  all 
escheats  and  forfeitures  for  alienage.**^ 

Political  independence  dates  from  the  inception  of  hostilities,  or 
the  date  of  the  battles  of  Lexington  and  Concord,  19th  April,  1775, 
for  some  purposes^  and  from  the  adoption  of  the  first  State  Con- 
stitution, April  20,  1777,  for  others.®*  The  act  of  1779,  formally 
declaring  that  the  people  of  the  State  were  vested  with  the  seigniory 
of  all  lands  and  rents,  was  much  amplified  by  later  acts ;  but  they 
all  mean  much  the  same  thing,  as  does  the  like  statement  in  the 
present  Constitution.®^  The  State  simply  succeeded  to  the  rights 
of  the  Crown  over  the  public  domain.®* 

In  1784  legislation  to  regulate  the  sale  and  settlement  of  such 
lands  begins,®^  the  commissioners  of  the  land  office  being  vested 
with  powers  of  sale,  etc.®® 

The  Revised  Statutes  finally  took  up  the  whole  matter,  regulating 
and  revising  all  the  laws  concerning  the  public  lands.®®  Chapter 
46  of  the  Consolidated  Laws  has  now  superseded  and  replaced  the 
Revised  Statutes.* 

A  transfer  of  public  land  by  the  people  of  the  State  is  made  either 
by  a  grant,  which  is  a  matter  of  public  record,*  or  else  by  some 


•^Trustees  of  East  Hampton  v. 
Kirk,  68  N.  Y.  459;  Trustees  of 
Southampton  v.  Betts,  21  App.  Div. 
435 ;  and  see  the  cases  cited  in  Town 
of  Southampton  v.  Mecox  Bay 
Oyster  G).,  116  N.  Y.  i,  6;  Law- 
rence V.  Town  of  Hempstead,  155 
id.  297;  People  ex  rel.  Howell  v. 
Jessup,  160  id.  249: 

w  Supra,  pp.  49>  ra 

» Supra,  pp.  52,  53;  I  R.  S.  718* 
I  I,  now  t  10,  art  I,  Const,  of  1894; 
People  ▼.  Trinity  Church,  22  N.  Y. 


<>Art  I,  I  16,  Const  of  1894. 


®*  Jackson    v.    White,    20    Johns. 

313. 
«fi  Supra,  pp.  49,  70. 

w  People  V.  Trinity  Church,  22  N. 
Y.  44. 

8^  Chap.  60,  Laws  of  1784;  chap. 
67,  Laws  of  1786;  I  J.  &  V.  328. 

«8  I  R.  L.  of  1813,  292. 

» Title  5,  chap.  9,  part  i,  R.  S.; 
I  R.  S.  189  seg. 

1  Chap.  317,  Laws  of  1894,  now 
chap.  46,  Consol.  Laws  of  1909. 

2N.  Y.  C  &  H.  R.  R.  R.  Co.  v. 
Brockway  Brick  Co.,  10  App.  Div. 
387;  2  Black.  Comm.  346,  347,  348; 
People  V.  Mauran,  5  Den.  389,  395. 
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confirmation,  such  as  an  act  of  the  Legislature,  which  is  of  equal 
authority  with  a  grant.'  A  grant  is  usually  evidenced  by  letters- 
patent  under  the  great  seal  of  the  State,^  but  if  the  State  has  title 
to  the  lands  granted,  the  production  of  the  public  record  of  the 
grant  is  sufficient  without  the  letters-patent,*  for  if  the  record  is  cor- 
rect, everything  else  is  presumed  to  have  been  rightly  performed 
under  the  maxim,  omnia  prcpsumuntur  rite  esse  acta.  If  the  record 
is  not  correct,  the  letters-patent  may  be  insufficient  to  pass  title.® 
But  as  a  general  principle  of  law  the  letters-patent  are  prima  facie 
evidence  not  only  of  grantee's  title  and  of  regularity  of  issue,  but 
that  all  the  necessary  preliminaries  have  taken  place.''  In  some  in- 
stances the  deed  of  a  public  officer,  in  behalf  of  the  State,  may  be 
regarded  as  the  grant  of  the  State  itself.* 

Letters-patent  cannot  be  avoided  collaterally  in  a  suit  between 
individuals.^  Only  the  State  may  take  advantage  of  a  condition  in 
the  grant  by  it,^®  under  the  settled  rule  of  law  that  conditions  subse- 
quent are  available  only  to  grantors  (and  the  heirs  of  a  natural 
person)."  Patents  granted  by  the  People  of  the  State  may  be  va- 
cated or  annulled  by  an  action  maintained  by  the  attorney-general 
whenever  they  were  obtained  by  fraudulent  suggestion  or  conceal- 
ment of  the  patentee,  or  were  issued  in  ignorance  of  a  material  fact, 
or  where  the  patentee  violates  some  condition  subsequent,  or  has 
forfeited  his  rights.  ^ 

This  section  of  the  statute  last  referred  to  has  no  relation  to 
patents  from  the  Crown.^* 


*  Ryan  et  al.  v.  Carter  et  al.,  93 
U.  S.  78. 

^  Chap.  1 10,  Laws  of  1845 ;  §  4, 
chap.  317,  Laws  of  1894,  being  chap. 
XI  of  the  General  Laws;  Williams 
V.  Sheldon,  10  Wend.  654,  658;  Peo- 
ple V.  Mauran,  5  Den.  389. 

5  Jackson  v.  Douglass,  5  Cow.  458; 
Williams  v.  Sheldon,  10  Wend.  654; 
N.  Y.  C.  &  H.  R.  R.  R.  Co.  v.  The 
Brockway  Brick  Co.,  10  App.  Div. 
387;  People  V.  Schermerhorn,  19 
Barb.  540. 

<^Ibid.,  supra;  cf.  Parmly  v.  Os- 
wego &  Syracuse  R.  R.  Co.,  7  Barb. 
599;  affd.,  6  N.  Y.  74;  Brady  v.  Be- 
gun, 36  Barb.  533. 

^Jackson  ex  dem.,  etc.  v.  Marsh, 
6  Cow.  281;   People  v.   Mauran,  5 


Den.  389;  Williams  v.  Sheldon,  10 
Werd.  654;  Brady  v.  Begun,  36 
Barb.  533. 

*  Sheets  v.  Selden's  Lessee,  2 
Wall.  177;  cf,  Raquette  Falls  Land 
Co.  V.  Boyce,  108  App.  Div.  67. 

•  People  V.  Mauran,  $  Den.  389 ; 
Brady  v.  Begun,  36  Barb.  533;  Peo- 
ple V.  Livingston,  8  Barb.  253;  Lally 
V.  N.  Y.  Central  &  H.  R.  R.  R.  Co.. 
123  App.  Div.  35,  37. 

10  Welch  V.  Silliman,  2  Hill,  491; 
W'illiams  v.  Sheldon,  10  Wend.  654, 
658. 

"Towle  v.  Remsen.  70  N.  Y.  at 

p.  312. 

^  \  I9S7»  Code  Civ.  Pro. 

i»  People  V.  dark,  9  N.  Y.  349^ 
363. 
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of  Gold  and  Sihr«r.  Mines  of  gold  and  silver  called  *'  royal 
mines  "  belonged  to  the  Crown,  as  a  part  of  the  prerogative  of 
coining."  On  independence  of  the  Crown  they  vested  in  the  People 
of  the  State,^*  as  the  general  government  had  as  yet  asserted  no 
exclusive  prerogative  to  coin  gold  and  silver.  On  the  adoption  of 
the  Federal  Constitution  the  royal  mines  in  the  thirteen  colonies 
were  allowed  to  remain  in  the  States,  although  by  analogy  they 
should  have  been  vested  in  the  Federal  government,  as  it  had  the 
exclusive  right  to  coin  gold  and  silver.**  Had  the  mines  been 
deemed  of  any  value,  this  course  suggested  would  probably  have 
been  taken  at  the  time  of  the  adoption  of  the  Federal  Constitution 
when  the  old  imperial  prerogatives  vested  -in  the  general  govern- 
ment.*^ In  the  old  common  law  certain  other  base  mines  were 
doubtless  regarded  as  part  of  the  King's  revenue,  possibly  because 
they  generally  contained  the  precious  metals.*®  The  Crown  to  en- 
courage miners  waived  certain  rights  in  such  mines  by  statute.*® 
The  first  revisers  of  the  English  statutes  after  independence  re- 
enacted  the  former  of  the  English  acts.^  By  an  act  of  1801  the 
commissioners  of  the  land  office  were  directed  to  except  mines  of 
gold  and  silver  in  any  patents  for  lands.^*  In  the  Revised  Statutes 
the  People's  right  to  certain  mines,  other  than  gold  and  silver, 
seems  too  broadly  asserted,^  as  it  could  not  exceed  the  rights  of 
the  Crown,  at  least  in  lands  patented  before  independence.  At  pres- 
ent the  commissioners  of  the  land  office  are  still  directed  to  except 
all  mines  of  gold  and  silver  in  any  patents  for  lands.^  But  this 
does  not  apply  to  a  g^ant  of  lands  under  water.^ 

Acts  Appropriatins  Public  Property.  The  Constitution  provides  that, 
on  the  final  passage  in  either  house  of  the  Legislature  of  any  act 
which  makes, continues, or  revives  any  appropriation  of  public  prop- 
erty, the  question  shall  be  taken  by  yeas  and  nays,  which  shall  be 
duly  entered  on  the  journals,  and  three-fifths  of  all  the  members 
elected  to  either  house  shall  in  all  such  cases  be  necessary  to  consti- 

"Plowd.  336,  339^  2*1  K.  &  R.  297,  §  13;  2  R.  L. 

^^  Supra,  pp.  49,  70.  292. 

"Art.  I,  if  8  and  10,  Const  of         22  ,  r.  s.  281;  cf.  chap.  745,  Laws 

U.  S.  of  1894. 

Z  Q*''^  ^^L  V^'  .  23  I  K.  &  R.  297;  2  R.  L.  292;  I  R. 

!  ^L'  .B»ff^-  Comm.  295.  s.  281 ;  now  in  «  Public  Lands  Law." 


bdng  chap.  46,  Consol.  Laws,  S  5. 


i»  I  W.  &  M.  St  1,  c  30;  5  W.  & 

i  Jj.  &  V.  408;  I  K.  &  R.  151;  i         ^People  v.  Mauran,  s  Dea  389. 
R.  U  124. 
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tute  a  quorum.^  So  the  assent  of  two-thirds  of  the  members 
elected  to  each  branch  of  the  Legislature  is  requisite  to  every  bill 
appropriating  the  public  property  for  local  or  private  purposes,^ 
and  a  local  or  a  private  bill  may  embrace  only  one  subject,  which 
shall  be  expressed  in  the  title.^ 

While  the  presumption  is  that  an  act  of  the  Legislature  is  in  con- 
formity with  these  constitutional  restrictions,^  how  far  the  courts 
will  receive  independent  testimony  tending  to  show  a  noncompliance 
of  the  Legislature  is  the  question.^  It  is  said,  in  any  event,  that 
the  noncompliance  must  be  pleaded  in  order  to  be  taken  advantage 
of.«> 

Patents,  how  Constmed.  Grants  by  letters-patent  are  to  be  con- 
strued most  strongly  for  the  Crown,  and  since  independence,  for 
the  State.^^  But  this  doctrine  is  subject  to  limitations :  The  patents 
must  be  open  to  several  intents  before  such  a  construction  is  ap- 
plicable,® and  where  the  grant  is  for  a  valuable  consideration, 
they  must  be  construed  most  favorably  for  the  patentee.^ 


^  Const,  of  i8g4f  art.  Ill,  §  25; 
Darlington  v.  The  Mayor,  etc.,  31 
N.  Y.  164,  185. 

^  Const  of  1894,  S  20,  art  III. 

2T  Const  of  1894,  ft  16,  art  III. 

^  People  v.  Supervisors,  etc.,  8  N. 

Y.  317. 

»W.  W.  M.  Co.  v.  Shannahan, 
1^  N.  Y.  34S,  360. 

*>  People  v.  Supervisors,  etc.,  8  N. 
Y.  317;  cf.  People  ex  rel.,  etc.  v. 
Commissioners,  54  id.  276. 

^2  Black.  Comm.  347;  Langdon 
▼.  Mayor,  etc.,  93  N.  Y.  145;  ToWn 


of  North  Hempstead  v.  Etdredge, 
III  App.  Div.  789,  800. 

82  See  cases  discussed,  Forsythe's 
Cases  and  Opinion,   175,   i;6. 

^Sir  John  Molina's  Case,  10  Rep. 
65;  Langdon  v.  The  Mayor,  etc.,  93 
N.  Y.  129,  147;  People  v.  Staten 
Island  Ferry  Co.,  68  id.  7;  N.  Y. 
Central  R.  R.  Co.  v.  Brockway 
Brick  Co.,  10  App.  Div.  387 ;  Wright 
V.  Syracuse  R.  R.  Co.,  92  Hun,  32; 
People  V.  Deehan,  153  N.  Y.  528; 
Fulton  L.,  H.  &  P.  Co.  v.  State  of 
New  York,  62  Misc.  189.  See  under 
section  295,  Real  Prop.  Law,  mfra. 
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LAW    OF  REAL  PROPERTY  IN  NEW  YORK 


Constitution   adopted   September  28,    1894. 


ARTICLE  I. 

**  §  6.  No  person  shall  be  held  to  answer  for  a  capital  or  other- 
wise infamous  crime  (except  in  cases  of  impeachment,  and  in  cases 
of  militia  when  in  actual  service,  and  the  land  and  naval  forces  in 
time  of  war,  or  which  this  State  may  keep  with  the  consent  of 
QMigress  in  time  of  peace,  and  in  cases  of  petit  larceny,  under  the 
regulation  of  the  Legislature),  unless  on  presentment  or  indictment 
of  a  grand  jury,  and  in  any  trial  in  any  court  whatever  the  party 
accused  shall  be  allowed  to  appear  and  defend  in  person  and  with 
counsel  as  in  civil  actions.  No  person  shall  be  subject  to  be  twice 
put  in  jeopardy  for  the  same  offense ;  nor  shall  he  be  compelled  in 
any  criminal  case  to  be  a  witness  against  himself ;  nor  be  deprived 
of  life,  liberty  or  property  without  due  process  of  law ;  nor  shall 
private  property  be  taken  for  public  use,  without  just  compensation. 

§  7.  When  private  property  shall  be  taken  for  any  public  use,  the 
compensation  to  be  made  therefor,  when  such  compensation  is  not 
made  by  the  State,  shall  be  ascertained  by  a  jury,  or  by  not  less  than 
three  commissioners  appointed  by  a  court  of  record,  as  shall  be 
prescribed  by  law.  Private  roads  may  be  opened  in  the  manner  to 
be  prescribed  by  law ;  but  in  every  case  the  necessity  of  the  road 
and  the  amount  of  all  damage  to  be  sustained  by  the  opening  thereof 
shall  be  first  determined  by  a  jury  of  freeholders,  and  such  amount, 
together  with  the  expenses  of  the  proceeding,  shall  be  paid  by  the 
person  to  be  benefited.  General  laws  may  be  passed  permitting  the 
owners  or  occupants  of  agricultural  lands  to  construct  and  main- 
tain for  the  drainage  thereof,  necessary  drains,  ditches  and  dykes 

1  As  the  following  constitutional  provisions  are  closely  allied  to  the  "  Real 
Property  Law,"  they  are  inserted  for  the  reader's  convenience. 

[81] 
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upon  the  lands  of  others,  under  proper  restrictions  and  with  just 
compensation,  but  no  special  laws  shall  be  enacted  for  such 
purposes. 

§  ID.  The  people  of  this  State,  in  their  right  of  sovereignty,  are 
deemed  to  possess  the  original  and  ultimate  property  in  and  to  all 
lands  within  the  jurisdiction  of  the  State;  and  all  lands  the  title  to 
which  shall  fail,  from  a  defect  of  heirs,  shall  revert,  or  escheat  to 
the  people. 

§  II.  All  feudal  tenures  of  every  description,  with  all  their  inci- 
dents, are  declared  to  be  abolished,  saving,  however,  all  rents  and 
services  certain  which  at  any  time  heretofore  have  been  lawfully 
created  or  reserved. 

§  12.  All  lands  within  this  State  are  declared  to  be  allodial,  so 
that,  subject  only  to  the  liability  to  escheal',  the  entire  and  absolute 
property  is  vested  in  the  owners,  according  to  the  nature  of  their 
respective  estates. 

§  13.  No  lease  or  grant  of  agricultural  land,  for  a  longer  period 
than  twelve  years,  hereafter  made,  in  which  shall  be  reserved  any 
rent  or  service  of  any  kind,  shall  be  valid. 

§  14.  All  fines,  quarter  sales,  or  other  like  restraints  upon  aliena- 
tion, reserved  in  any  grant  of  land  hereafter  to  be  made,  shall  be 
void. 

§  15.  No  purchase  or  contract  for  the  sale  of  lands  in  this  State, 
made  since  the  fourteenth  day  of  October,  one  thousand  seven  hun- 
dred and  seventy-five ;  or  which  may  hereafter  be  made,  of,  or  with 
the  Indians,  shall  be  valid,  unless  made  under  the  authority,  and 
with  the  consent  of  the  Legislature. 

§  16.  Such  parts  of  the  common  law,  and  of  the  acts  of  the  Legis- 
lature of  the  Colony  of  New  York,  as  together  did  form  the  law 
of  tlie  said  colony,  on  the  nineteenth  day  of  April,  one  thousand 
seven  hundred  and  seventy-five,  and  the  resolutions  of  the  Congress 
of  the  said  colony,  and  of  the  convention  of  the  State  of  New  York, 
in  force  on  the  twentieth  day  of  April,  one  thousand  seven  hundred 
and  seventy-seven,  which  have  not  since  expired,  or  been  repealed 
or  altered :  and  such  acts  of  the  Legislature  of  this  State  as  are  now 
in  force,  shall  be  and  continue  the  law  of  this  State,  subject  to  such 
alterations  as  the  Legislature  shall  make  concerning  the  same.  But 
all  such  parts  of  the  common  law,  and  such  of  the  said  acts,  or  parts 
thereof,  as  are  repugnant  to  this  Constitution,  are  hereby  abrc^ted. 

§  17.  All  grants  of  land  within  this  State,  made  by  the  King  of 
Great  Britain,  or  persons  acting  uiider  his  authority,  after  the  four- 
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teenth  day  of  October,  one  thousand  seven  hundred  and  seventy- 
five,  shall  be  null  and  void;  but  nothing  contained  in  this  Constitu- 
tion shall  affect  any  grants  of  land  within  this  State,  made  by  the 
authority  of  the  said  king  or  his  predecessors,  or  shall  annul  any 
charters  to  bodies  politic  and  corporate ;  by  him  or  them  made,  be- 
fore that  day ;  or  shall  affect  any  such  grants  or  charters  since  made 
by  this  State,  or  by  persons  acting  under  its  authority;  or  shall 
impair  the  obligation  of  any  debts  contracted  by  the  State,  or  in- 
dividuals, or  bodies  corporate,  or  any  other  rights  of  property,  or 
any  suits,  actions,  rights  of  action  or  other  proceedings  in  courts  of 
justice." 

Comineiits  on  tbe  Constitution.  Sections  6  and  7  of  article  I  of  the 
Constitution  relate  particularly  to  the  exercise  of  the  power  of 
eminent  domain  by  the  State,^  and  need  not  be  discussed  in  this 
treatise. 

The  Federal  government  is  also  precluded  from  taking  private 
property  for  public  use  without  just  compensation.^ 

Sections  10,  11  and  12  of  article  I  of  the  Constitution  were,  prior 
to  1846,  contained  in  the  Revised  Statutes,*  and  were  transferred  to 
the  Constitution  of  1846,*^  not  without  objection  from  lawyers  in 
the  convention,  who  deemed  that  the  re-enactment  of  section  11,  at 
least,  was  wholly  unnecessary  f  feudal  tenures  never  having  existed 
in  New  York  since  the  English  occupation  in  1664.''  They  had  been 
abolished  in  England  by  the  Act  12  Charles  II,  chapter  24,  passed 
before  the  conquest  of  New  York  by  the  English.® 

The  real  meaning  of  section  10  is  more  readily  perceived  if  we 
consider  its  origin.  It  is  a  statement  taken  out  of  an  act  adopted 
originally  during  the  War  of  Independence  and  subsequently  placed 
in  the  statute  book.®  It  was  intended  to  express  the  fact  that  upon 
the  subversion  of  the  Crown,  the  State  (f.  e,,  The  People  in  their 


*  Matter  of  Opening  Oneida  Street, 
22  Misc.  235;  Clark  v.  Water 
Commissioners,  148  N.  Y.  6;  Egerer 
V.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  70 
App.  Div.  421;  McMillan  v.  Klaw 
&  Erlanger  Co.,  107  App.  Div.  407. 

3  Amendment  Const,  of  U.  S.,  art 
V. 

^  I  R.  S.  718.  M  I.  3. 

«Art.  I,  H  II,   12,  13. 

<  Debates  of  Proceedings  of  Con- 
vention of  1846. 


^  People  V.  Van  Rensselaer,  9  N. 
Y.  p.  338;  Van  Rensselaer  v.  Smith, 
27  Barb.  149;  Overbagh  v.  Patrie,  8 
id.  28,  40,  affd.,  6  N.  Y.  510;  note 
of  Revisers  to  i  R.  S.  718,  §§  3,  4. 

8  Vide  supra,  Introduction,  pp.  46* 

57. 

<>Joum.  Prov.  Conv.,  I,  554;  chap. 
25,  Laws  1779;  I  J.  &  V.  44;  I  R* 
S.  718,  I  3. 
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political  capacity)  succeeded  to  the  rights  of  the  Crown  in  respect 
of  landed  property.^® 

Titles  and  tbeir  Source.  The  original  settlements  of  the  Hudson 
River  shores  and  of  a  part  of  Long  Island  by  the  Dutch,  and  the 
subsequent  conquest  by  the  English  in  1664,  are  familiar.^^  Con- 
sequently in  legal  theory,  all  titles  to  estates  in  New  York  emanate 
from  the  State,  the  Crown  of  England,^  or  from  an  earlier  Dutch 
grant.^  But  as  the  Crown  ordered  all  Dutch  grants  in  New  York 
to  be  surrendered  or  confirmed,  the  presumption  now  is  that  this 
law  was  obeyed,  and  that  all  Dutch  grants  were  converted  into  the 
tenure  by  free  and  common  socage.^* 

In  the  Province  of  New  York  the  Crown  was  the  sole  allodial 
owner  of  all  the  lands  not  patented  prior  to  August,  1664.  The 
heritable  estates  in  lands  patented  before  that  time  were  afterward 
converted  into  heritable  estates  in  free  and  common  socage,  held 
of  the  Crown.***  The  earlier  Dutch  estates  have  possessed,  by  the 
terms  of  their  confirmation,  some  qualities  of  their  own,  which  it  is 
unnecessary  now  to  consider.*®  The  Dutch  estates  in  question,  how- 
ever, depend  on  the  terms  of  their  confirmation  by  the  English,  and 
the  subsequent  course  of  events  in  the  Province  and  State.*^ 

Crown-grants,  Tenure.  The  Crown  granted  most  of  the  original  es- 
tates in  the  lands  lying  in  New  York  to  its  subjects,*®  and  in  these 

10  See  paraphrase  of  this  doctrine  ^^  See  the  method  of  conversion  in 
in  Beekman  v.  Saratoga  &  Schenec-  Hoffman's  Treatise  on  Estates,  City 
tady  R.  R.  Co.,  3  Pai.  45,  p.  72.  of   N.   Y.,   II,  44,  46;   Bogardus  v. 

11  See  Introduction,  supra,  pp.  54,  Trinity  Church,  4  Sandf.  Ch.  699; 
62.  Jackson  ex  dem.,  etc.  v.  Murray,  7 

12  Wendell    v.    People,    8    Wend.  Johns.  5. 

183,    188;    People   V.    Livingston,   8  w  Dunham  v.  Williams,  37  N.  Y. 

Barb.   253,   276 ;    People   v.    Trinity  251 ;  Smith  v.  City  of  Rochester,  92 

Church,  22  N.  Y.  44,  46;  Mitchel  v.  id.  463,  482.    ' 

The  United  States,  9  Peters,  p.  748;  i'^  Canal  Appraisers  v.  People,   17 

Jackson  ex  dem.,  etc.  v.  Ingraham,  Wend.    571;    People    v.    Canal    Ap- 

4  Johns.  163,  182 ;  Seneca  Nation  v.  praisers,  33  N.  Y.  461 ;  Brief  of  Mr. 

Christie,  126  N.  Y.  122 ;  McKinnon  Atty.-Genl.,  in  People  v.  Page,  scp-  % 

V.  Bliss,  21  id.  206.  arately   printed,  39   App.   Div.    no; 

!•  People  V.  Clarke,  10  Barb.  120,  Beekman  v.  Saratoga  &  Schenectady 

141;  Dunham  v.  Williams,  37  N.  Y.  R.  R.  Co.,  3  Pai.  at  p.  66;  Hinckel 

251;  Smith  V.  City  of  Rochester,  92  v.  Stevens,  165  N.  Y.  171. 

id.  463,  482 ;  Beekman  v.  Saratoga  &  ^^I   pass   over  the  estate  to  the 

Schenectady  R.  R.  Co.,  3  Pai.  p.  66.  Duke   of   York   which    subsequently 

1*  Sec  note  of  original  Revisers  to  merged  in  his  Crown  and  devolved 

I  R,  S.  718,  §8  3,  4;  Hinckel  v.  Ste-  with  it.    The  history  of  this  devolu- 

vcns,  165  N.  Y.  171 ;  Paige  v.  Sche-  tion  is  very  familiar  to  students  of 

ncctady  Railway  Co.,  84  App.  Div.  our  legal  history.  Supra,  pp.  56,  63. 
91;  178  N.  Y.  xoa,  iia 
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royal  patents  an  estate  of  a  particular  tenant  was  defined  and  was 
f^enerally  a  "  fee  simple."  The  lands  themselves  were  to  be  held  by 
ihe  tenant  and  his  heirs  by  free  and  common  socage  tenure  of  the 
Crown,  a  quit-rent  being  ordinarily  reserved.  The  War  of  Inde- 
pendence first  severed  the  relation  of  the  Crown  to  the  socage  ten- 
ants, substituting  at  first  the  revolutionary  government  and  after- 
ward the  organized  corporate  State  as  chief  lord  of  the  fee.^®  The 
"  terra  regis  "  or  the  ungranted  Crown  lands,  also  then  vested  in  the 
State  of  New  York,  which  subsequently  granted  them  under  the 
^eat  seal.  These  new  grants  expressly  created  what  were  fee 
simple  estates  in  the  common  law.  But  the  new  fee  simple  estates 
differed  from  the  old  Crown  grants  in  one  respect  only,  they  were 
free  of  all  those  services  (except  rents  reserved)  which  attached 
to  the  old  tenure  by  free  and  common  socage.^^  In  other  words,  the 
lands  were  allodial  and  free  of  the  legal  service  called  fealty.** 
Fealty  was  a  purely  nominal  service,  never  exacted  here  in  practice, 
and  its  chief  legal  use  was  that  it  supported  the  right  of  distraint 
for  rents  without  the  necessity  of  a  rent  charge.  In  all  other  re- 
spects the  quantity  and  the  quality  of  estates  in  socage  lands  and 
those  of  estates  in  allodial  lands  were  alike,  both  being  determined 
by  the  fundamental  or  common  law  adopted  by  the  new  State  in  the 
first  Constitution.^  Chancellor  Kent  believed  that  lands  holden  by 
the  tenure  of  free  and  common  socage,  after  the  War  of  Independ- 
ence, did  not  differ  from  altodialr  land  in  any  essential  respect.^ 
The  revisers  state  that  the  real  reason  in  making  all  lands  allodial 
was  to  make  the  tenures  in  New  York  uniform.^  They  de- 
sired probably  also  to  destroy  all  feudal  presumptions  in  the  com- 
mon law  and  to  make  the  Revised  Statutes  the  key  of  their  own 
interpretation.  A  fee  simple  in  allodial  lands  now  means  only  the 
largest  estate  of  inheritance  or  one  to  heirs  generally  in  infinitum.^ 
The  dominion  of  the  owner  or  tenant  in  fee  simple  of  lands  is  not, 
therefore,  absolute,  but  is  still  subject  to  the  political  supremacy  of 
the  People  of  the  State.    The  restrictk>n  and  qualifications  of  this 

'•De  Peystcr  v.  Michael,  6  N.  Y.         21  Jackson    v.    Schutz,    18    Johns, 

at    p.   504.     This    case   was   subse-  174;  Cornell  v.  Lamb,  2  Cow.  652. 
quently  questioned  on  other  points,  22  §  3^, 

however.      The     incidents     of    this  ^4  Comm.  3. 

change  arc  narrated  in  the  Introduc-  '  ^  Revisers*    notes,    i    R.    S.    718^ 

tion,  supra,  18  3>  4* 

»See  Revisers'  notes  to  i  R.  S.  ^Cf.  Challis,  29,  42,  167. 

718,  l«  3,  4. 
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supremacy  are  determined  by  the  constitutiions  of  government,  State 
and  Federal.^® 

Presumption  of  State's  Title.  While  the  Constitution  declares  that 
the  People  possess  the  original  and  ultimate  property  in  all  lands, 
it  does  not  establish  a  rule  of  evidence,  but  a  principle  of  sov- 
ereignty. There  is  no  presumption  of  title  in  favor  of  the  People 
against  the  actual  occupant  of  land,  until  it  is  shown  that  the  pos- 
session has  been  vacant  within  forty  years.*^  ' 

Continuation  of  Tenure.  In  view  of  the  fact  that  the  2d  article  of 
the  "  Real  Property  Law  "  perpetuates  the  title  "  Tenure  of  Real 
Property,"  it  is  apparent  that  the  Legislature  still  recognize  that 
lands  which  are  subject  to  escheats  are  essentially  in  tenure  whether 
that  tenure  be  called  "  allodial  tenure,"  as  the  revisers  termed  it,^ 
or  "  socage  tenure,"  at  least  since  the  statute  12  Charles  II,  chapter 
24,  swept  away  the  feudal  burdens.  The  only  distinction  between 
the  so-called  "  allodial  tenure  "  and  socage  tenure  after  independ- 
ence was  the  incident  of  "  fealty  "  which  still  attached  theoretically 
to  the  socage  tenure  of  the  State,  in  order  to  support  the  common- 
law  remedy  of  distress.  When  fealty  became  no  longer  essential  in 
New  York  to  distraints,  there  was  no  real  difference  between  the 
allodial  tenures  of  the  Revised  Statutes,  and  the  socage  tenure  of 
the  ^oj/-revolutionary  common  law  of  New  York.  Yet  strictly, 
tenure  and  "allodium"  denote  inconsistent  relations  in  law.^  But 
this  is  not  invariably  true,  for  "  allodium  "  was  in  early  times  oc- 
casionally used  to  denote  an  inheritable  feud.®^  Under  article  2 
the  paramount  rights  of  the  State  are  broader  than  the  feudal  right 
of  escheat,  which  accrued  when  the  tenants'  heirs  failed,  or  propter 
defectum  sanguinis?^  This  section  implies  the  right  of  the  State 
to  take  the  benefit  of  the  forfeiture  occasioned  by  alienage.® 


26 Const,  of  1846,  art.  I;  Const,  of 
1894-5,  art.  I;  Fed.  Const.,  art.  I, 
8   10,  and  Amendment  XIV. 

27  People  V.  Trinity  Church,  22  N. 
Y.  44;  People  V.  Van  Rensselaer,  9 
id.  291,  318,  319;  People  v.  Arnold, 
4  id.  508;  Johnston  v.  Spicer,  107  id. 
18s;  Wendell  v.  People,  8  Wend. 
183,  188;  People  V.  Denison,  17  id. 
312;  Clark  V.  Holdridge,  12  App. 
Div.  613;  cf.  N.  Y.  Cent.  &  H.  R. 
R.  R.  Co.  V.  Brennen,  12  id.  103. 

28  Note  to  I  R.  S.  718,   li  3.  4. 


and  see  caption  of  art  a  of  the 
"Real   Property  Law." 

2»  Tenure  denotes  the  specific  feu- 
dal relation  between  the  lord  and 
the  tenant.  Atty.-Gen.  of  Ontario  v. 
Mercer,  8  L.  R.   (App.  Cas.)  767- 

30  Freeman,  Norman  Conquest^ 
IV,  38,  notes. 

81 1  R.  S.  718,  I  I ;  Watkins,  De- 
scents, 6;  Johnston  v.  Spicer,  107  N. 
Y.  185. 

82  People  V.  Coiiklin,  2  Hill,  67. 
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of  Grants  by  the  Crown  or  State.     This    topic    has    been 
discussed  in  the  Introduction.^ 


Section  13  of  article  I  of  the  Constitution,  relative  to 
leases,  is  considered  below  in  connection  with  "  estates  for  years," 
under  section  30  of  the  "  Real  Property  Law,"  ®*  and  in  connection 
with  estates  of  inheritance  under  section  31  of  the  same  law.^ 

Restraints  on  Alienation.  Section  14  of  article  I  of  the  Constitution, 
relating  to  restraints  on  alienation,  was  declaratory.*®  Before  1846 
a  reservation  of  a  quarter  or  a  sixth  of  the  purchase  money  upon 
any  subsequent  sale  was  held  a  void  reservation  in  a  grant  in 
fee.^  The  prohibition  is  now  express.  This  subject  is  further  con- 
sidered at  a  subsequent  page.^ 

Common  and  Statute  Law.  The  first  Constitution  of  the  State  ex- 
pressly continued  the  old  common  and  statute  law  in  force  in  the 
Province  of  New  York,  on  April  19,  1775.*^  The  statutes  of  Eng- 
land then  extending  here  were  subsequently  re-enacted  in  the  first 
general  revision  of  the  State,*®  and  then  all  the  statutes  of  England 
were  declared  to  have  no  further  effect  here.*^  Subsequently  the 
acts  of  the  Colonial  Assembly  were  in  like  manner  declared  no 
longer  to  be  considered  as  laws  of  this  State.*^  Now  the  resolutions 
of  the  Congress  of  the  Colony  and  of  the  convention  of  the  State 
of  New  York  are  declared  to  be  no  longer  laws  of  this  State.^ 
Thus  only  so  much  of  the  old  common  law  is  now  retained  as  is  not 
expressly  abrogated,  or  is  consistent  with  the  new  institutions.** 
Yet  it  should  not  be  forgotten  that  by  express  limitation  of  the 
Constitution  of  this  State,  the  remaining  portion  of  the  common 


«  Supra,  pp.  77,  78. 

«♦  Infra. 

«*  Infra, 

^Vide  infra,  under  I  11,  Real 
Prop.  Law. 

^  Ovcrbagh  v.  Patric,  8  Barb.  28 ; 
a.  C  6  N.  Y.  510;  De  Peyster  v. 
Michael,  id.  467,  overruling  Jackson 
V.  Schutz,  18  Johns,  174.  De  Pey- 
ster V.  Michael  was  itself  practically 
repudiated,  in  its  statement  that  the 
statute  "  Quia  Emptor es "  was  not 
in  force  in  New  York.  Van  Rens- 
selaer V.  Hays,  19  N.  Y.  68. 

*•  Vide  infra,  under  %  11,  Real 
Prop.  Law. 


^  Const  of  1777,  S  XXXV. 

*OBy  Jones  &  Varick. 

*iChap.  46,  Laws  of  1788;  2  J.  & 
V.  282;  I  30,  Statutory  Construc- 
tion Law,  chap.  677,  Laws  of   1892. 

*2Chap.   21,    Laws    of    1828-1829, 

«  4. 
^  §     30,     Statutory    Construction 

Law,  chap.  677,  Laws  of  1892. 

^Shayne   v.    Evening   Post    Pub- 

h'shing  Co.,  168  N.  Y.  70,  75;  Town 

of  Brookhaven  v.  Smith,  188  N.  Y. 

74»   79.     See   this  subject   discussed 

in  chapter  II,  Introduction,  pp.  59, 

67,  70,  supra. 
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law  is  the  paramount  and  fundamental  law  of  the  State,^  and  the 
judges  have  no  power  to  change  it  It  is  binding  on  them  until 
the  Legislature  alter  it  in  the  regular  mode.*® 

Grants  by  Sling  of  Great  Britaia  Grants  by  the  Crown  prior  to  Oc- 
tober 17,  1775,  are  contracts  and  protected  by  the  Constitution, 
State  and  Federal.*^ 

« I  Black.  Comm.  91 ;  Cunliffe  v.  .      <«  Co.     LitL     115&;     Berthold    ▼. 

Brancker,  3  Ch.  D.  at  p.  410;  Chal-  O'Reilly,  74  N.  Y.  509^  514. 

lis,  152;  Berthold  v.  O'Reilly,  74  N.  ^  Supra,  pp.  70,  72;  Trustees  of 

Y.   509,  514;  Willis,  J.,   in  Lee  v.  Brookhaven  v.  Smilli,  98  App.  Div. 

Bude  &  T.  J.  R.  Co.,  L.  R.  6  C  P.  213,  214,  rcvd.,  188  N.  Y.  74. 
576,  582,  cited  21  Harv.  Law  Ror. 
at  p.  392. 
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CHAP.  52. 

AN  ACT  relating  to  real  property,  constituting  chapter  fifty  of  the 

consolidated  laws. 

Became  a  law  February  17,  1909,  with  the  approval  of  the  Governor.    Passed, 

three-fifths  -being  present. 

The  People  of  the  State  of  New  York,  represented  in  Senate  and 
Assembly,  do  enact  as  follows: 

CHAPTER  50  OF  THE  CONSOLIDATED  LAWS. 

Real  Property  Law 

AsncLS    I.  Short  title;  definitions    (§§   i,  2). 

2.  Tenure  of  real  property   (§§  10-18). 

3.  Creation  and  division  of  estates  (§§  30-72). 

4.  Uses  and  trusts  (§§  90-117). 

5.  Powers  (§§  130-182). 

6.  Dower  (§1  190-207). 

7.  Landlord  and  tenant  (II  220-232). 

8.  Conveyances  and  mortgages  (II  240-274). 

9.  Recording  instruments  affecting  real  property   (II  290-332). 
la  Discharge  of  ancient  mortgages   (II  340-344). 

11.  Quieting  title  to  real  property   (II  360-366). 

12.  Registering  title  to  real  property  (II  370-435). 

13.  Cemetery  lands  (I  450). 

14.  Laws  repealed;  construction;  when  to  take  effect  (II  460-462). 

ARTICLE  I 
Short  Title;  Definitiona. 

SacnoNi.  Short  title. 
2.  Definitions. 

§  1.  Short  title.     This  chapter  shall  be  known  as  the  "  Real  | 

Property  Law." 

Formerly  first  part  of  section  i  of  the  old  Real  Property  Law  of  1896, 
Chapter  XLVI,  General  Laws,  enacted  chapter  547,  Laws  of  1896: 

Section  i.  Short  title;,  definitions. —  This  chapter  shall  be  known  as  the 
real  property  law.     ♦     *     *48 

^Repealed  by  Real  Prop.  Law  of      solidated  Laws.     See  below,   I  460, 
1909^  I  460,  art   14*  chap.  50,  Con- 
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Comment.  This  act  is  now  a  part  of  the  new  revision  of  the  stat- 
utes known  as  the  "  Consolidated  Laws  "  of  1909.  By  chapter  664 
of  the  Laws  of  1904,  a  Board  of  Statutory  Consolidation  was 
created  to  control  the  revision  of  the  statutes  of  the  State.  The 
Board  was  to  consist  of  Adolph  J.  Rodenbeck,  Charles  An- 
drews, Judson  L.  Landon,  William  Hornblower  arid  John  G.  Mil- 
burn,  or  such  other  persons  as  the  Governor  might  in  case  of 
vacancy  appoint.  The  Board  was  directed  by  the  act  to  follow  the 
plan  and  scope  of  the  prior  revision  known  as  the  General  Laws, 
compiled  by  the  Statutory  Revision  Commission,  which  had  been 
abolished.*® 

The  Board  of  Statutory  Consolidation  was  also  directed  not  to 
change  the  former  statutes  in  substance.  The  consolidation  of  the 
statutes  was  to  be  carried  on  under  the  direction  and  control  of 
the  Board  by  such  persons  as  it  should  designate  and  employ  for 
that  purpose.*^  Under  this  authority,  the  Board  saw  fit  to  employ 
the  author  of  this  treatise,  who  is,  therefore,  somewhat  familiar  with 
this  particular  act. 

.  In  due  course  the  Real  Property  Law,  chapter  50  of  the  Con- 
solidated Laws,  was  enacted  by  chapter  52,  Laws  of  1909,  and 
chapter  XLVI  of  the  General  Laws  relating  to  the  same  subject 
was  then  repealed.  The  chapter  which  is  printed  in,  and  is  the 
real  subject  of,  this  treatise  has  fully  taken  the  place  of  the  General 
Real  Property  Law. 

By  the  very  terms  of  their  authority,  the  Board  of  Statutory  Con- 
solidation was  prohibited  from  making  any  change  in  the  laws 
consolidated  by  it.  It,  however,  did  consolidate  a  number  of 
old  laws  in  the  new  chapter  on  Real  Property  which  will  be 
noticed  at  large  in  this  treatise,  under  the  successive  sections  of  the 
Real  Property  Law.  The  Board  of  Statutory  Consolidation  having 
been  very  conscientious  in  the  discharge  of  its  duties,  the  changes 
in  the  old  Real  Property  Law  recommended  to  it  by  this  author  °^ 
were  not  adopted,  but  they  appear  in  the  notes  in  the  Appendix, 
the  lioard  having  annexed  them  to  the  appropriate  notes  on  the 
draft  of  the  Real  Property  Law  which  it  submitted  to  the 
Legislature.*^ 

*•*  Chap.  664,  Laws  of  1900.  Committee    of    the    Legislature    on 

^**  Chap.  664,  Laws  of  1904.  the  Consolidated  Laws,  p.  92,  infra. 

^1  See   report  of  the  Special  Joint  ^  See  Appendix  I,  infra. 
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The  basis  and  text  of  the  new  Real  Property  Law  is  mainly  the 
text  of  the  former  chapter  XL VI  of  the  General  Laws  of  1896 
without  change  in  substance.  As  the  real  authors  of  the  larger  part 
of  the  present  Real  Property  Law  are  the  Statutory  Revision 
Commission,  abolished  in  1900,  their  act  as  it  first  stood  on  its 
enactment  and  the  notes  of  those  revisers  are  also  annexed  to  this 
treatise  as  an  appendix.® 

The  basis  of  the  Real  Property  Law  first  enacted  in  1896,  and 
now  re-enacted  in  1909,  is,  however,  the  old  Revised  Statutes  of 
1828  to  1830.  There  had  been  prior  revisions  of  the  statutes  of 
New  York,  in  1786  by  Messrs.  Jones  &  Varick,  and  in  1801  and 
1802  by  Kent  &  Radcliff  and  in  1813  by  Van  Ness  &  Wood- 
worth.  The  latter  revisers  made  some  notes  on  their  revision 
which  are  very  valuable.  So  did  the  revisers  of  the  Revised  Stat- 
utes, and  their  notes  are  of  extreme  value  for  they  cover  the 
greatest  reforms  which  had  up  to  1830  ever  been  made  in  the  com- 
mon and  the  statute  law  of  an  English-speaking  people.  The  notes 
of  the  revisers  of  the  Revised  Statutes  of  1830,  in  so  far  as  they  re- 
late to  the 'Real  Property  Law,  are,  therefore,  also  annexed  to  this 
treatise,  for  the  better  convenience  of  our  readers.*^  Thus  we  have 
in  this  treatise  all  the  notes  of  the  revisers  from  1830  down  to 
1909  on  the  substance  of  the  Real  Property  Law  of  1909. 

Cooatmctioii  of  this  Act.  As  this  act  is  but  a  second-hand  re-enact- 
ment of  a  part  of  the  Revised  Statutes,  the  construction  accorded 
to  the  Revised  Statutes  governs  this  act.  It  is  a  maxim  that  a  mere 
change  in  the  language  of  a  revised  act  does  not  vary  the  prior 
construction,  unless  the  change  is  such  as  to  render  clear  an  inten- 
tion to  vary  such  construction." 

Hotes  and  Reports  of  old  Commissioners  of  Statutory  Revision.  The  notes 
and  reports  of  the  former  revisers  are  deservedly  authoritative  in 
the  exposition  of  this  act.**  This  was  the  old  rule  relative  to  the 
notes  of  the  authors  of  the  Revised  Statutes.*^*' 

s»  Vide  infra,  Appendix  II.  ^  People  ex  rel.  Cornell  S.  Co.  v. 

^I'ide  infra,  Appendix  III.  Dederick,  161  N.  Y.  195,  204.    These 

**  Taylor  v.   Delancy,  2  Cai.  Cas.  notes  appear  in  Appendix  II. 

'43.    151 ;    Goodell    V.    Jackson,    20  ^57  Introduction,    Edmonds,    R.    S. ; 

Johns.  693,  722 ;  Dominick  v.  Michael,  Hascall   v.   King,    162   N.   Y.    at  p. 

4  Sandf.  374,  409.     Cf.  Crawford  v.  146.    These  notes  appear  in  Appen- 

Burke,  195  U.  S.  176.  dix  III. 
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Report  of  the  Special  Joint  Committee  of  the  LegialAtuxe  on  the  Consoli- 
dated Real  Property  Law.  This  Committee  reported  to  the  Legisla* 
ture  as  follows: 

"This  law  is  one  of  the  original  general  laws,  being  laws  i8p6,  chapter 
547>  and  consists  of  the  present  real  property  law  brought  down  to  date  by 
the  incorporation  of  amendments  and  provisions  found  in  the  session  laws, 
but  with  the  elimination  of  article  9,  relating  to  the  descent  of  real  property 
which  has  been  transferred  to  the  decedent  estate  law,  and  the  insertion  of 
an  article  relating  to  the  discharge  of  ancient  mortgages  now  existing  as  an 
independent  statute  in  the  session  laws,  and  another  article  relating  to  the 
quieting  of  title  to  real  property  now  an  independent  statute  in  the  session 
laws.  The  schedule  of  repeals  is  exhaustive  and  many  changes  are  sug- 
gested in  the  notes  to  this  law  in  the  nature  of  a  revision,  which  the  board 
reports  it  did  not  deem  it  had  the  power  to  make  under  the  statute  under 
which  it  was  operating/' 

Construction  of  Consolidated  Laws  of  1909.  As  the  Consolidated  Laws 
were  intended  to  make  no  substantial  change  in  the  former  statute 
law  of  this  State,  the  Legislature  for  abundant  precaution  has  pre- 
scribed the  rules  for  the  construction  of  those  laws:  (i)  The  Con- 
solidated Laws  shall  not  be  considered  as  having  been  re-enacted, 
but  as  in  effect  from  the  date  of  the  passage  of  the  constituent  laws 
consolidated  in  the  new  revision.  (2)  Repealed  laws  are  not  to  be 
taken  as  revived  by  construction  because  any  portion  of  such  re- 
pealed laws  are  incorporated  in  the  Consolidated  Laws.*®  Whether 
or  not  chapter  596,  Laws  of  1909,  is  wise  legislation  remains  to  be 
seen.  At  first  glance  its  provisions  incorporating  other  laws  by 
cross-reference  would  seem  to  be  unconstitutional.*®^ 

68  Chap.  596,  Laws  of  1909^  <^8H  Art  3,  {  17,  ConstitntioiL 


^  2  '  Definitions.  93 

§  2.  Definitions.  The  terms  "  real  property  "  and  "  lands  "  as 
used  in  the  first  eight  articles  of  this  chapter  are  coextensive 
in  meaning  with  lands,  tenements  and  hereditaments. 

Formerly  section  i  of  the  old  Real  Property  Law  of  1896,  Chapter  XLVI, 
General  Laws:  • 

Section  i.  Short  title;  definitions;  effect— This  chapter  shall  be  known 
as  the  real  property  law.  The  terms  **  real  property  "  and  "  lands  "  as  used 
in  this  chapter  are  coextensive  in  meaning  with  lands,  tenements  and  heredit- 
aments. This  chapter  does  not  alter  or  impair  any  vested  estate,  interest 
or  right,  nor  alter  or  affect  the  construction  of  any  conveyance,  will  or 
other  instrument  which  has  taken  effect  at  any  time  before  this  chapter 
becomes  a  law.*® 

This  section  was  taken  originally  from  i  Revised  Statutes,  750,  sections 
10  and  II: 

f  la  The  terms  "  real  estate,"  and  "  lands,"  as  used  in  this  Chapter,  shall 
be  construed  as  co-extensive  in  meaning  with  lands,  tenements  and  heredita- 
fnents.*> 

i  II.  None  of  the  provisions  of  this  Chapter,  excepting  those  converting 
formal  trusts  into  legal  estates,  shall  be  construed  as  altering  or  impairing 
any  vested  estate,  interest  or  right;  or  as  altering  or  affecting  the  construc- 
tion of  any  deed,  will  or  other  instrument,  which  shall  have  taken  effect  at 
any  time  before  this  Chapter  shall  be  in  force  as  a  law.^'^ 

Comments  on  this  section.  Were  it  not  for  the  fact  that  the  Conv- 
missioners  of  Statutory  Revision  in  their  Notes,  or  Report,  to  the 
Legislature,  state  that  this  section  makes  no  change  in  the  sections 
of  the  Revised  Statutes  just  set  forth,  it  would  be  unnecessary  to 
point  out  an  obvious  distinction,  i  Revised  Statutes,  850,  section 
10,  refers  only  to  the  construction  of  chapter  i  of  part  II,  Revised 
Statutes,  relating  to  the  nature^  quality  and  alienation  of  estates. 
But  section  2  of  the  Real  Property  Law  refers  to  the  construction 
of  the  same  words  throughout  this  entire  act,  and  3ret  in  other  parts 
of  this  act  we  must  note  that  the  term  "  real  property  "  is  to  receive 
a  more  extended  construction  than  that  just  declared  by  this  sec- 
tion.® This  section  of  this  act  should,  therefore,  have  been  divided 
into  two  distinct  sections  as  in  the  Revised  Statutes,®  and  the 
defining  section  then  limited  to  those  articles  of  this  chapter  preced- 
ing article  8,  which  has  definitely  prescribed  its  own  statutory  con- 

*» Repealed  by  Real  Prop.  Law  of  «2||  240,  290,  Real  Prop.  Law;  cf. 

1909,  f  460,  art.  14,  chap.  50,  Consoli-  I  3,    Stat    Const.    Law,    chap.   677, 

dated  Laws.    See  below,  I  460.  Laws  of  1892,  being  chap.  I  of  the 

^  Repealed,    chap.    547,    Laws   of  General  Laws  and  chap.  22  of  the 

1896.  Consolidated  Laws  of  1909. 

n  Repealed,   chap.   547,   Laws   of  ^  Supra,  i  R.  S.  750,  H  10,  11. 
3806. 
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struction.^  Then  this  section  would  have  corresponded  with  the 
sections  of  the  Revised  Statutes  from  which  it  purports  to  be  taken. 

Definitions.  As  throughout  this  entire  chapter  the  terms  "real 
property"  and  "lands"  are  declared  the  equivalent  of  "lands," 

tenements  "  and  "  hereditaments,"  we  may  inquire  what  "  lands," 

tenements"  and  "hereditaments"  mean.  These  are  technical 
terms  of  that  common  law  adopted  by  the  Constitution  as  the 
fundamental  law  of  the  State.^ 

The  meaning  of  common-law  terms  is  still  settled  by  the  com- 
mon law,  unless  modified  by  statutes  of  the  State.^ 

"'Lands'  Terra,  in  the  legall  signification  comprehendeth  any 
ground,  soile  or  earth  whatsoever;  as  meadows,  pastures,  woods, 
moores,  waters,  marshes,  furses,  and  heath.  Terra  est  nomen 
generalissimum  ct  comprehendit  omnes  species  terra,  etc.,  etc."  ^ 
In  its  general  signification  "  land  *'  has  an  indefinite  extent  upwards, 
"  cujus  est  solum  ejus  est  usque  ad  calum"  It  includes  everything^ 
terrestrial,  not  only  the  ground  or  soil,  but  everything  attached 
to  the  earth,  whether  by  the  course  of  nature,  as  trees,*®  herbage,** 
and  water,^^  or  by  the  hands  of  man,  as  houses  and  other  build- 
ings.^* Grass  partakes  of  the  nature  of  land,  but,  on  the  other 
hand,  crops  produced  by  cultivation,  as  between  heir  and  executor, 
pass  to  the  latter.''*  Even  young  trees,  in  a  nursery,  may,  as  be- 
tween landlord  and  tenant,  form  an  exception  to  the  general  rule, 
and  be  regarded  as  not  part  of  the  land.^^ 


w  {  290,  Real  Prop.  Law. 

<»Art.  I,  i  16,  supra,  p.  82. 

««Chap.  530,  Laws  of  1873;  Des- 
pard  V.  Churchill,  53  N.  Y.  192,  199, 
et  supra,  pp.  27,  67;  Perkins  v. 
Smith,  116  N.  Y.  441;  Matter  of 
Ehrsam,  37  App.  Div.  272,  274; 
Michaels  v.  Fisher,  169  N.  Y.  381; 
South  Carolina  v.  United  States,  199 
U.  S.  437,  449,  450;  Waters  &  Co. 
V.  Gerard,  189  N.  Y.  302,  309. 

^  Co.  Litt.  4a ;  2  Black.  Conun. 
j6  ;  3  Kent  Comm.  401 ;  Challis,  3^ ; 
Pond  V.  Bergh,  10  Paige,  140. 

•sVorebeck  v.  Roc,  50  Barb.  302; 
Coodyear  v.  Vosburgh,  57  id.  243; 
Warren  v.  Leiand,  2  id.  613;  Brooks 


V.  Galster,  51  id.  196;  Edson  v. 
Howell,  86  Hun,  424. 

®>  Matter  of  Chamberlain,  140  N. 
Y.  390;  Banta  v.  Merchant,  173  id. 
292,  296. 

^^Rodgers  v.  Jones,  i  Wend.  237^ 
255;  Jackson  ex  dem.,  etc.  v.  Hal- 
stead,  5  Cow.  216;  chap.  530,  Laws 
of  1873. 

w  Hoffman  v.  Armstrong,  48  N. 
Y.  201. 

^  Matter  of  Chamberlain,  140  N. 
Y.  39a 

■^  Hamilton  v.  Austin,  36  Hun,. 
138;  Battesman  v.  Albright,  122  N. 
Y.  484;  Beck  V.  McLane,  129  App. 
Div.  745. 
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Tenements  arc  all  those  rights  or  things  which  were  at  common 
hw  the  subject  of  tenureJ* 

Hereditaments  include  whatever  may  be  inherited,  be  it  corpo- 
real or  incorporeal,  real,  personal  or  "  mixt."  ^*  As  Challis  points 
out,  *'  hereditaments  *'  excludes  "  special  occupancy."  ^®  It  includes 
an  easement  to  carry  water  across  the  lands  of  another.''^  It  is  a 
term  of  the  largest  signification."^ 

Hereditaments  were  commonly  divided  at  common  law  into 
(i)  real,  mixed  and  personal;  (2)  Into  corporeal  and  incorporeal.*^ 
An  annuity  was  a  personal  hereditament  having  no  connection 
with  land.*^  Rents,  charges  and  profits  a  prendre  were  mixed 
hereditaments." 

Waten.  If  the  conveyancer  wish  to  convey  property  which  con- 
sists of  a  pond  or  other  nontidal  body  of  water  it  must  be  de- 
scribed as  "  land  under  water,"  or  by  metes  and  bounds,  for  a 
conveyance  of  mere  water  carries  only  a  right  of  piscary  or  user.® 

Adverse  Posaetsioii  of  Lands  under  Water.  Lands  under  water  may 
be  adversely  possessed,®^  although  proof  is  difficult.^  So  right 
over  them  may  be  acquired  by  prescription.®* 

Jna  Pxivatnm,  Title  to  Lands  Under  Water.  At  common  law,  as  Sir 
Matthew  Hale  tells  us  {De  Jure  Maris),  the  shores  or  that  ground 
between  the  ordinary  high  and  low  water  marks  both  in  the  shore 
of  the  sea  and  the  arms  of  the  sea,  belonged  to  the  Crown.  The 
Crown  possessed  in  navigable  waters  jus  publicum  and  jus  pri- 
vatum.   The  jus  privatum,  or  right  of  private  property  to  the  soil 


'^Co.  Litt  6a;  2  Black.  Comm. 
16;  3  Kent.  Comm.  401;  Challis,  37. 
The  definitions  of  Mr.  Challis  are 
justly  esteemed  as  quite  equal  to 
those  of  any  of  his  predecessors. 

TO  Co.  Litt.  6a;  2  Black.  Comm. 
17;  3  Kent  Comm.  401;  Canfidd  v. 
Ford,  28  Barb.  336;  Nellis  v.  Mun- 
son,  108  N.  Y.  453,  458. 

n  Challis,  3a 

"Ndlis   V.    Munson,    106    N.    Y. 

455. 
TO  Canfield  v.  Ford,  28  Barb.  336. 

TO  Challis,  39,  40. 

»  See  below,  under  II  42,  96,  The 
Real   Prop.  Law.   "Annuities." 

^  See  below  under  II  30^  Zh  ^ 
Real  Prop.  Law. 


®  Beach  v.  Mayor,  45  How.  Pr. 
357.  368;  Nostrand  v.  Durland,  21 
Barb.  478;  Rogers  v.  Jones,  i  Wend. 
237;  Jackson  v.  Halstead,  S  Cow. 
216;  Roe  V.  Strong,  107  N.  Y.  350, 
359;  Roberts  v.  Baumgarten,  no  iJ. 
380,  384. 

88Timpson  v.  Mayor,  5  App.  Div. 
424,  429;  Dosoris  Pond  Co.  v.  Camp- 
bell, 25  id.  179;  Hall  v.  The  State  of 
New  York,  72  id.  360;  Denton  v. 
Bennett,  102  App.  Div.  454;  Ander- 
son V.  Bassman,   140  Fed.  Rep.   14. 

w  De  Lancey  v.  Piepgras,  138  N.  Y, 
at  p.  46. 

M  Hall  V.  The  State  of  New  York, 
72  App.  Div.  360. 
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tmder  navigable  waters,  was  presumptively  in  the  Crown.  Since 
our  independence  of  the  Crown,  the  title  to  lands  under  navigable 
tide  waters  in  the  State  of  New  York  is  presumptively  in  the  State, 
and  derived  by  it  from  the  Crown  of  England,  and  it  holds  sudi 
lands  subject  to  similar,  or  the  same,  limitations  as  the  Crown  held 
them.8« 

So  the  title  to  the  lands  under  the  greater  nontidal,  navigable 
waters  of  this  State  is  in  the  State,®^  but  subject  to  the  controlling 
action  of  Congress  in  reference  to  commerce.® 

Tidal  Creeks.  It  is  disputed  whether  by  the  English  common  law 
the  beds  of  tidal  creeks,  which  are  not  navigable,  belong  to  the 
riparian  proprietor  or  to  the  State.  If  the  grants  of  lands  on 
them  are  ancient  and  to  be  construed  by  the  former  law  of  New 
Netherland,  the  beds  would  belong  to  the  State,  whether  the  creeks 
were  navigable  or  not.®^ 

Littoral  and  Riparian  Proprietorai  The  rights  inter  se  and  as 
against  the  State  of  littoral  and  riparian  proprietors  of  lands  may 
be  briefly  considered.  They  depend  much  on  the  nature  of  the 
waters  bordered  on,  whether  ocean,  river,  pond  or  lake.  Presimip- 
tively,  proprietors,  whose  property  borders  or  adjoins  nontidal 
streams,  ponds,  lakes  or  artificial  waters,  are  prima  facie  owners  of 
the  soil  under  water  to  the  thread  or  centre  of  the  streams,  '*  usque 


^  Knickerbocker  Ice  Co.  v.  Schultz, 
Ii6  N.  Y.  387;  Mahler  v.  Transporta- 
tion Co.,  35  id.  352,  356;  Trustees  of 
Brookhaven  v.  Strong,  60  id.  56; 
People  V.  New  York  &  S.  I.  F.  Co., 
68  id.  71,  78;  Roberts  v.  Baumgarten, 
no  id,  380,  383;  Knight  v.  Associa- 
tion, 142  U.  S.  161,  183;  Shively  v. 
Bowlby,  152  id.  i,  15,  20,  21 ;  Lown- 
des v.  Huntington,  153  id.  i;  Co- 
bum  V.  San  Mateo  County,  75  Fed. 
Rep.  520,  527;  People  v.  Schermer- 
hom,  19  Barb.  541;  People  ex  reL 
Howell  V.  Jessup,  r6o  N.  Y.  249, 
257;  Rockefeller  v.  Lamora,  85  App. 
Div.  254,  258;  Town  of  North  Hemp- 
stead V.  Eldridge,  in  App.  Div.  789. 
Cf.  Town  of  Brookhaven  v.  Smith, 
188  N.  Y.  74,  80;  Barnes  v.  Midland 


R.  R.  Terminal  Co.,  193  N.  Y.  378; 
Bardes  v.  Martin  Herman  (Sup. 
Ct.),  N.  Y.  Law  Journal,  Feb.  24, 
1909,  62  Misc.  428. 

87  Smith  V.  City  of  Rochester,  92 
N.  Y.  463,  479;  People  ex  reL  Bum- 
ham  V.  Jones,  112  id.  597,  607;  Rich- 
ardson V.  U.  S.,  100  Fed.  Rep.  714; 
Niagara  County  T.  &  W.  S.  Co.  v. 
College  Heights  L.  Co.,  iii  App. 
Div.  77a 

^  Infra,  p.  93;  Toledo  liberal 
Shooting  Co.  v.  Erie  Shooting  Qub^ 
90  Fed.  Rep.  680;  Scranton  ▼. 
Wheeler,  179  U.  S.  141. 

^  See  Pirsson's  Dutch  Grants  and 
Tidal  Creeks,  passim;  Roberts  ▼. 
Baumgarten,  no  N.  Y.  38a 
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ad  Mum  aquaf'  But  this  presumption  may  be  rebutted.*^  The 
rule  last  mentbned  is  subject  to  these  exceptions:  (i)  The  Great 
Lakes;  (2)  the  upper  waters  of  the  Hudson  and  the  Mohawk 
rivers;  (3)  streams  forming  the  boundaries  of  States. 

(i)  The  Great  Lakes,  though  nontidal,  are  really  freshwater  in- 
land seas  and  are  outside  of  the  contemplation  of  the  common 
law  relating  to  freshwater  ponds  and  lakes.®^ 

(2)  The  lands  on  the  upper  or  nontidal  waters  of  the  Hudson 
and  the  Mohawk  rivers  were  settled  under  the  dominion  of  the 
ancient  Dutch  proprietors  and  are  not  bound  by  the  common  law 
but  by  the  civil  law,  under  which  the  State  and  not  the  riparian 
proprietors  owns  the  bed  of  the  stream.®^  But  if  the  original  Dutch 
patent  was  confirmed  by  the  English  Crown  then  the  common  law 
may  afford  the  rule  of  construction.^ 

(3)  The  common-law  rule  has  no  relevancy  to  streams  which 
oonstitute  the  boundaries  of  different  States.®* 

Proprietors  whose  Lands  border  on  Navigable  Siveis.  On  navigable 
tidal  rivers  the  State  is  (with  a  few  special  exceptions  occasioned 
by  early  Crown  grants  to  particular  persons)  the  proprietor  of  the 
bed  of  the  stream  and  soil  under  water  up  to  high-water  mark.^ 


">Hale,  De  Jure  Maris"}  Cap.  i; 
Comrs.  of  Canal  Fund  v.  Kempshall, 
a6  Wend.  404;  Child  v.  Starr,  4  Hill, 
369;  Chenango  Bridge  Co.  v.  Paige, 
83  N.  Y.  178;  Smith  v.  City  of  Roch- 
ester, 92  id.  463;  Goodmen  v.  Na- 
tional Ice  Co.,  134  id.  355 ;  Shively  v. 
Bowlby,  152  U.  S.  I,  31 ;  Deuterman 
V.  Gainsborg,  9  App.  Div.  151 ;  War- 
ren v.  City  of  Gloversville,  81  id. 
291;  Smith  v.  Bartlett,  186  N.  Y. 
360,  365;  cf.  cases  cited,  Gerard  on 
Titles  (5th  ed.),  p.  545;  Pirsson  on 
Tidal  Creeks,  etc.,  passim. 

8*  Smith  v.  City  of  Rochester,  92 
N.  Y.  at  p.  479 ;  People  ex  rel.  Burn- 
ham  V.  Jones,  112  id.  597,  606;  Illinois 
Central  Railroad  v.  Illinois,  146  U.  S. 
at  p.  435;  Champlain,  etc.,  Co.  v. 
Valentine,  19  Barb.  484. 

•*  Smith  v.  City  of  Rochester,  92 
N.  Y.  at  p.  482 ;  People  v.  Canal  Ap- 
praisers, ss  id.  461 ;  People  v.  Page, 
39  App.  Div.  no;  cf,  S7  Hun,  480; 
85  id.  415. 

"Hinckel  v.   Stevens,   165   N.  Y. 

7 


171;  cf.  Allen,  Sea,  s  Wend,  at  p. 
453 ;  Dunham  v.  Williams,  37  N.  Y.2S1. 

^  Smith  v.  City  of  Rochester,  92 
N.  Y.  463;  Kingman  v.  Sparrow,  12 
Barb.  201;  Canal  Appraisers  v.  Peo- 
ple, 17  Wend.  571,  597. 

85  Shively  v.  Bowlby,  152  U.  S.  i, 
21,  and  New  York  cases  there  cited; 
Illinois  Cent.  Railroad  v.  Illinois,  146 
id.  387,  435 ;  Trustees  of  Brookhaven 
V.  Strong,  60  N.  Y.  56,  65;  Sa~e  v. 
Mayor,  154  id.  61,  67;  Mahler  v. 
Transportation  Co.,  35  id.  352,  356; 
Langdon  v.  Mayor,  93  id.  129;  De 
Lancey  v.  Wellbrock,  113  Fed.  Rep. 
103 ;  McGilvra  v.  Ross,  161  Fed.  Rep. 
398 ;  People  ex  rel.  Howell  v.  Jessup, 
160  N.  Y.  249,  256;  cf.  Town  of 
Brookhaven  v.  Smith,  188  N.  Y.  74; 
Smith  V.  Bartlett,  180  id.  360,  365; 
Naylor  v.  N.  Y.  C.  &  H.  R.  R.  R. 
Co.,  119  App.  Div.  24;  Barnes  v. 
Midland  R.  R.  Terminal  Co.,  193 
N.  Y.  373,  378;  Bardes  v.  Martin 
Herman  (Sup.  Ct.  1909),  N.  Y.  Law 
Jour.,  Feb.  24,  1909,  62  Misc.  428. 
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Riparian  proprietors  have  now  a  prima  facie  right  of  access  by 
water  to  their  lands  bordering  on  navigable  streams  as  appurtenant 
to  the  upland,®*  including  right  to  construct  a  wharf  or  dock,  and 
private  interference  therewith  is  actionable,^  Whenever  power  has. 
been  granted  by  this  State  to  regulate  the  filling  in  of  navigable 
rivers,  in  order  that  deep  water  may  be  more  conveniently  reached, 
this  right  of  access  of  the  riparian  proprietor  has  been  recognized 
by  a  provision  or  condition  that  the  grant  of  land  under  water  must 
be  made  to  the  owner  of  the  upland.^  How  far  such  a  grant  to  a 
private  person  is  revocable  is  another  question,  as  the  State  holds 
the  tideways  in  trust  and  not  as  jus  privatum?^  As  a  rule  the 
grantee  of  lands  under  water  takes  a  fee.* 

Notwithstanding  a  riparian  owner  may,  in  the  absence  of  a 
prior  grant,  have  the  right  of  access  to  the  water  and  right  to* 
pre-empt  land  under  water,  yet  when  the  Crown,  or  its  successor, 
the  State,  has  previously  granted  the  land  between  the  high  and 


«*  Trustees  of  Brookhaven  v. 
Strong,  60  N.  Y.  56,  65;  Rumsey  v. 
N.  Y.  &  N.  E.  R.  R.  Co.,  133  id.  79 ; 
Sage  V.  Mayor,  154  id.  61,  70;  Saun- 
ders V.  N.  Y.  C  &  H.  R.  R.  Co., 
144  id.  75,  87 ;  Hedges  v.  West  Shore 
Railroad  Co.,  150  id  150;  Matter  of 
City  of  New  York,  168  id.  134;  Peo- 
ple V.  Mould,  37  App.  Div.  35»  38; 
revg.  24  Misc.  Rep.  287;  Scranton 
V.  Wheeler,  179  U.  S.  141*  I75;  Yates 
V.  Milwaukee,  10  Wall.  497;  Illinois 
Cent.  Railroad  v.  Illinois,  146  U.  S. 
387;  Town  of  North  Hempstead  v. 
Gregory,  53  App.  Div.  350;  Town  of 
Brookhaven  v.  Smith,  188  N.  Y.  74; 
Barnes  v.  Midland  Terminal  R.  R. 
Co.,  193  N.  Y.  378. 

OT  Rumsey  v.  N.  Y.  &  N.  E.  R.  R. 
Co.,  13J  N.  Y.  79;  Saunders  v.  N.  Y. 
C.  &  H.  R.  R.  Co.,  144  id.  75 ;  Archer 
V.  Eckerson,  10  App.  Div.  598 ;  Yates 
V.  Milwaukee,  10  Wall.  497;  Jenks  v. 
Miller,  14  App.  Div.  at  p.  480 ;  People 
v.  Mould,  37  id.  35,  38;  People  v. 
Woodruff,  30  id.  43;  affd.,  157  N. 
Y.  709;  City  of  Brooklyn  v.  Mackay, 
13  id.  105 ;  People  v.  People's  Coal 
Co.,  32  Misc.  Rep.  478;  Leverich  v. 
City  of  Mobile,  no  Fed.  Rep.  170; 


Town  of  Brookhaven  v.  Smith,  188 
N.  Y.  74;  Barnes  v.  Midland  R.  R. 
Terminal  Co.,  193  N.  Y.  373,  383. 
Cf.  5  Columbia.  Law  Review,  167,. 
168;  Coudert  v.  Underhill,  107  App. 
Div.  335  r  Western  Pacific  Ry.  Co. 
V.  Southern  Pacif.  Co.,  151  Fed.  Rep. 
^76,  390;  Bardes  v.  Martin  Herman 
(Sup.  Ct.  1909),  N.  Y.  Law  Journal^ 
Feb.  24,  1909,  62  Misc.  426. 

«  Arts.  V  and  VII,  chap.  II,  Gen- 
eral Laws,  repealing  chap.  283,  Laws 
of  1850,  and  I  R.  S.  208,  which  in 
turn  repealed  i  R.  L.  293,  embodying 
I  18,  chap.  67,  Laws  of  1786.  See 
chap.  46,  Consol.  Laws.  Matter 
of  New  York  v.  Comrs.  of  Land 
Office,  25  Misc.  Rep.  202;  People  ex 
rel.  Burnham  v.  Jones,  112  N.  Y.  597; 
Mayor,  etc.  v.  Hart,  95  id.  443,  457: 
People  ex  rel.,  etc.  v.  Woodruff,  166 

id.  453. 

«9Coxe  v.  State,  144  N.  Y.  39^ 
407 ;  McGilvra  v.  Ross,  161  Fed.  Rep. 

398. 

*  De  Lancey  v.  Wellbrock,  113  Fed. 
Rep.  103;  cf.  Knickerbocker  Ice  Co. 
v.  Forty-second  St.  R.  R.  Co.,  39 
Misc.  Rep.  27,  176  N.  Y.  408. 
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the  low-water  marks  —  called  the  foreshore  or  ''tideway" — to  a 
municipality,  such  riparian  owners  are  not,  it  has  been  said,  en- 
titled to  compensation  if  the  municipality  fill  in  the  tideway  and 
thus  cut  off  the  water  right  of  access  from  this  class  of  riparian 
proprietors.^  But  such  a  grant  in  this  State  is  generally  made 
to  a  municipal  body.'  If  the  tideway  is  not  so  previously  granted 
to  a  municipality,  the  riparian  owner's  right  of  access  is  now 
treated  in  this  State  as  a  valuable  property  right,  and  if  it  is  cut  off 
by  private  action  he  is  entitled  to  constitutional  protection  and 
compensation.'*  Indeed,  the  tendency  of  the  decisions  is  to  com- 
pensate the  riparian  owner  in  all  cases  where  he  is  deprived  of  his 
right  of  access,**  excepting  where  the  right  of  access  is  cut  off  by 
the  State  or  general  government  in  the  improvement  of  navigation 
for  the  general  benefit  of  the  public* 

When  land  under  water  is  thus  granted  by  the  State  to  the 
riparian  proprietor  it  becomes  appurtenant  to  the  upland  and  passes 
by  a  conveyance  of  the  latter  without  specific  description;^  so 
riparian  rights  acquired  by  prescription  pass  as  appurtenant  to  the 
upland.® 


*  Mayor,  etc  v.  Hart,  95  N.  Y.  443 ; 
Sage  v.  Mayor,  10  App.  Div.  294;  154 
N.  Y.  61;  Jarvi»  v.  Lynch,  157  id. 
445;  Matter  of  N.  Y.  Speedway,  60 
App.  Div.  122;  revd.,  168  N.  Y.  134; 
Baird  v.  Campbell,  67  App.  Div.  104 ; 
cf.  statement,  Shively  v.  Bowlby,  152 
U.  S.  I,  21 ;  Scranton  v.  Wheeler,  179 
id.  141,  176;  Matter  of  City  of  New 
York,  168  N.  Y.  134;  Sullivan  Tim- 
ber Co.  V.  City  of  Mobile,  no  Fed. 
Rep.  186;  Salliote  v.  King  Bridge 
Co.,  122  id.  378;  Knickerbocker  Ice 
Co.  V.  Forty-second  St.  R.  R.  Co., 
176  N.  Y.  408;  Matter  of  City  of 
New  York,  46  Misc.  157 ;  Matter  of 
Mayor  of  New  York,  182  N.  Y.  361 ; 
Coudert  v.  Underbill,  107  App.  Div. 

335. 
»Coxe  V.  State,  144  N.  Y.  396,  407; 

Coadert  v.  Underbill,  107  App.  Div. 

335- 

*  Matter  of  City  of  New  York,  168 

N.  Y.  134 ;  Langdon  v.  Mayor,  93  id. 
129;  Matter  of  Riverside  Park  Ex- 
tension, 27  App.  Div.  373;  Steers  v. 
Brooklyn,  loi  N.  Y.  51 ;  Williams  v. 
Mayor,  etc.,  105  id.  419;  De  Lancey 


V.  Wellbrock,  113  Fed.  Rep.  103; 
Town  of  Brookhaven  v.  Smith,  188 
N.  Y.  74;  N.  Y.  Central  &  H.  R.  R. 
R.  Co.  V.  Marshall,  120  App.  Div. 
742. 

«  Matter  of  City  of  New  York,  168 
N.  Y.  134 ;  Leverich  v.  Mayor,  etc.,  of 
Mobile,  no  Fed.  Rep.  170;  Sullivan 
Timber  Co.  v.  City  of  Mobile,  no  id. 
186;  Shively  v.  Bowlby,  152  U.  S. 
I,  21 ;  Waterford  El.  L.,  H.  &  P.  Co. 
V.  Reed,  47  Misc.  406. 

®  Scranton  v.  Wheeler,  179  U.  S. 
141,  17s;  Rumsey  v.  N.  Y.  &  N.  E. 
R.  R.  Co.,  130  N.  Y.  88;  Sage  v. 
Mayor,  etc.,  154  id.  61 ;  Slingerland 
V.  International  Contracting  Co.,  169 
id.  60;  Baird  v.  Campbell,  67  App. 
Div.  104,  1 12 ;  Salliote  v.  King  Bridge 
Co.,  122  Fed.  Rep.  378. 

7  Archibald  v.  N.  Y.  C.'&  H.  R.  R. 
Co.,  157  N.  Y.  574;  Hall  V.  State  of 
New  York,  72  App.  Div.  360;  John- 
son V.  Grenell,  188  N.  Y.  407,  410; 
Inter-City  Realty  Co.  v.  Newman,  128 
App.  Div.  195. 

8  Hall  v.  State  of  New  York,  72 
App.  Div.  360. 


100  Jus  Publicum.  §  2 

A  riparian  proprietor  may  by  his  conveyance  of  lands  adjacent 
to  the  water  reserve  not  only  his  riparian  privileges,  but  subsequent 
accretions  to  the  soil.® 

A  grant  of  lands  on  tide  water  is,  in  the  absence  of  metes  and 
bounds  or  fixed  distances,  a  grant  to  high-water  mark.^** 

Where  land  is  conveyed,  bordering  upon  a  lake  or  pond,  if  it  is  a 
natural  pond,  the  grant  extends  only  to  the  waters'  edge.**  But  the 
presumption  is,  in  the  absence  of  metes  and  bounds,  that  lands 
under  water  of  a  small  inland  pond  belong  to  the  proprietors  of 
adjoining  lands.*^ 

Jus  Publicum.  At  common  law  the  jus  privatum,  or  right  of  pri- 
vate property  to  the  soil  under  navigable  waters,  was  presumptively 
in  the  Crown.  But  the  jus  privatum  was  subject  to  the  jus  pub^ 
licum  or  trusteeship  of  the  Crown  for  the  public.*^  The  State 
succeeded  to  all  the  rights  of  the  Crown  within  the  limits  of  the 
territory  called  New  York.  The  power  of  the  State  to  grant  rights 
to  land  under  water  in  navigable  streams  to  riparian  proprietors  is 
limited  by  two  qualifications:  The  grant  is  subject  (i)  to  the  public 
right  of  free  navigation  jure  publico, ^^  (2)  to  the  acts  of  Congress 
regulating  commerce.**^  Consequently,  a  riparian  grantee  takes  and 
holds  land  under  water  subject  to  the  rights  of  the  public,  and 
subject  to  the  paramount  laws  of  Congress  regulating  the  com- 

®  People  ex  rel.  Burnham  v.  Jones,  ^^  Bedlow  v.  N.  Y.  Floating  Dock 

112  N.  Y.  597.  Co.,    112    N.    Y.   263;    Langdon   v. 

^^  Palmer  v.  Hicks,  6  Johns.  133 ;  Mayor,  etc.,  93  id.  129,  155 ;  Scrantoo 

United   States   v.   Pocheco,  2  Wall.  v.  Wheeler,  179  U.  S.   141;  Illinois 

587;  De  Lancey  v.  Piepgras,  138  N.  Central  Railroad  v.  Illinois,  146  id. 

Y.  26,  ^;  Oakes  V.  De  Lancey,  133  387,  457,  458;  Coxe  v.  State,  144  N. 

id.  227;  Mayor  v.  Hart,  95  id.  509;  Y.  396;  Sage  v.  Mayor,  154  id.  61, 

Trustees  v.  Kirk,  68  id.  459 ;  Matter  73 ;  cf.  People  v.  N.  Y.  &  S.  I.  Ferry 

of   Mayor,  etc.,  of  New  York,   182  Co.,   68  id.   71,  76;   Moore,  "Fore- 

N.  Y.  361;  Johnson  v.  Grenell,  112  shore,"  p.  638;  People  v.  Vanderbilt, 

App.  Div.  620.  26  N.  Y.  287,  292,  293 ;  Knickerbocker 

11  Wheeler  v.  Spinola,  54  N.  Y.  Ice  Co.  v.  Forty-second  St.  R.  R. 
Z77\  Gouvemeur  v.  National  Ice  Co.,  Co.,  176  id.  408,  417. 

25  Abb.  N.  C.  276;  revd.,  134  N.  Y.  «Egan  v.  Hart,  165  U.  S.  188,  192; 

355-  Shively  v.  Bowlby,  152  id.  i,  33,  40; 

12  Gouvemeur  v.  National  Ice  Co.,  Pollard's  Lessee  v.  Hagan,  3  How. 
134  N.  Y.  355 ;  Matter  of  Brookfield,  212,  230 ;  Lewis  Blue  Point  Oyster 
176  id.  138.  Co.  V.  Briggs,  58  Misc.  55. 

1^  Bardes  v.  Herman,  62  Misc.  428, 

43<x 
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mercial  use  of  navigable  waters;*®  th.e  ^wer  of  Congress  being 
coextensive  only  with  its  rights  to  regulajke  commerce.*^  It  fol- 
lows from  the  qualified  nature  of  riparian  teniire,  that  compensation 
need  not  be  made  by  the  United  States  to  ripdri^n  proprietors  for 
structures  imposed  in  navigable  streams  to  imprtxVe 'navigation.^ 

If  navigation  is  unlawfully  impeded  by  a  private^  structure,  it 
is  a  public  nuisance,  and  proceedings  lie  on  behalf  of  Ifae.  j^^ple  of 
the  State*®  or  by  the  United  States.^  But  a  private  pierspn:  has 
no  standing  to  abate  the  nuisance,  unless  he  show  special  dama^^*^ 

Pnxptettuxe.     Any  invasion  of  the  jus  privatum  or  right  of  flift-' 
State  in  ports  and  harbors  is  a  purpresture.     But  any  invasion  of 
the  jus  publicufn  is  a  public  nuisance,  similar  to  the  blocking  of 
roads  and  bridges.^ 

Dodo.  Riparian  owners  of  docks  have  a  right  to  dredge  to  make 
them  commercially  useful,  and  are  not  liable  thereby  for  damages 
to  owners  of  neighboring  docks,  as  the  common-law  rule  of  lateral 
support,  if  applicable  at  all  to  lands  under  water,  does  not  apply 
to  superstructures.^ 

Where  the  land  under  water  is  granted  for  the  purpose  of  pro- 
moting the  commerce  of  the  State,  a  dock  erected  thereon  is  sub- 
ject to  public  user  on  payment  of  reasonable  compensation.^ 

Ril^ts  of  Littoral  Proprietors.  The  rights  of  proprietors,  bordering 
on  the  seashore,  are  not  dissimilar  to  the  rights  of  riparian  pro- 
prietors.^ Their  upland  in  the  absence  of  metes  and  bounds  runs 
to  high-water  mark  only,  for  the  State  owns  and  controls  the  ad- 


w  23  U.  S.  Stat,  at  Large,  147,  148 ; 
24  id.  529;  25  id.  209;  26  id.  426,  f  4; 
37  id.  88,  no;  28  id.  338,  360;  29  id. 
202,  234;  Scranton  v.  Wheeler,  179 
U.  S.  141;  Lake  Shore  &  Michigan 
Railway  v.  Ohio,  165  id.  356,  366; 
Jencks  v.  Miller,  14  App.  Div.  474; 
Richardson  v.  United  States,  100 
Fed.  Rep.  714. 

>^  Monongahela  Nav.  Co.  v.  United 
States,  148  U.  S.  312;  United  States 
V.  Moline,  82  Fed.  Rep.  592;  People 
T.  N.  Y.  &  S.  I.  F.  Co.,  68  N.  Y. 
71,  78;  Jencks  y.  Miller,  17  Misc. 
Rep.  461,  463;  14  App.  Div.  474. 

J8  Scranton  v.  Wheeler,  179  U.  S. 
141 ;  McGilvra  v.  Ross,  161  Fed.  Rep. 
398;  cf.  Buccleugh  v.  Metrop.  Board 
of  Works,  5  Eng.  &  Irish  App.  418, 
dted  188  N.  Y.  at  p.  80. 


i^Roe  V.  Strong,  107  N.  Y.  350, 
360;  People  ex  rel.  Howell  v.  Jessup, 
160  id.  249,  254. 

20  Northern  Pacific  Ry.  Co.  v. 
United  States,  104  Fed.  Rep.  691. 

2iCarvalho  v.  Brooklyn  &  J.  B. 
Turnpike  Co.,  56  App.  Div.  522; 
Dimon  v.  Shewan,  34  Misc.  Rep.  72. 

22  See  the  authorities  cited,  22 
Harv.  Law  Rev.  137. 

28  White  V.  Nassau  Trust  Co.,  168 
N.  Y.  149. 

2*  Thousand  Island  Steamboat  Co. 
V.  Visger,  86  App.  Div.  126,  179  N. 
Y.  206.  C/.  Knickerbocker  Ice  Co. 
V.  Forty-second  St.  R.  R.  Co.,  176 
N.  Y.  408. 

25  Mulry  V,  Norton,  100  N.  Y.  4241 

437. 
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jacent  land  under  the  sea  Up  to  "that  mark,  subject,  however,  to  the 
jus  publicum,^  and  to  >he**ji6\ver  of  Congress  to  regulate  commerce 
on  navigable  waters  ^fTrthfe  high  seas.^ 

The  Foreshore.  .Hndeff  its  jus  privatum,  the  Crown  at  common  law 
presumptively  ownecl  the  foreshore,  or  the  land  under  water  be- 
tween higjh-w^ter  mark  and  low-water  mark.^  But  in  a  learned 
treatise/Hi^.  Validity  of  this  presumption  is  questioned  in  view  of 
the  mS^^ grants  of  ancient  seacoast  manors.^*  Moore's  work  may 
be  ■'profitably  consulted  in  connection  with  riparian  or  littoral  ques- 
•  ii^s  connected  with  Crown  grants  of  ancient  manors  and  towns 
•*irf  New  York,^  under  which  the  State  succeeded  to  the  rights  of 
the  Crown.  So  in  this  State,  the  public  seem  to  have  rights  in  the 
foreshore  under  late  decisions.** 

In  this  State  the  public  has  a  right  to  pass  along  the  foreshore 
for  the  purposes  for  which  a  right  of  passage  is  a  necessary  inci- 
dent,^ at  least  where  the  Crown  has  not  granted  the  foreshore  in 
the  old  days  before  our  independence.  The  tendency  at  present 
is  to  subvert  the  jus  privatum  of  the  State,  and  to  regard  it  as  a 
mere  trusteeship  for  the  public.^ 

Water  Courses.  Riparian  proprietors  are  entitled,  in  the  absence 
of  grant,  license  or  prescription,  to  have  the  stream  which  waters 
their  lands  flow  without  material  alteration  or  diminution.^    And 


26Shively  v.  Bowlby,  152  U.  S.  i, 
9,  20;  Murphy  v.  City  of  Brooklyn, 
98  N.  Y.  642,  644;  De  Lancey  v. 
Piepgras,  138  id.  26,  36;  Coxe  v. 
State,  144  id.  396. 

^  Supra,  p.  100. 

28  Hale,  De  Jure  Maris,  Cap.  IV. 
Cf.  Bardes  v.  Herman,  62  Misc.  428, 

430. 

28  Moore,  Histoj-y  and  Law  of  the 
Foreshore  and  Sea  Shore. 

30  C/.  De  Lancey  v.  Piepgras,  138 
N.  Y.  26,  36,  37. 

3*  See  Town  of  Brookhaven  v. 
Smith,  188  N.  Y.  74,  80;  Barnes  v. 
Midland  R.  R,  Terminal  Co.,  193 
N.  Y.  378;  Bardes  v.  Herman,  62 
Misc.  428. 

82  Barnes  v.  Midland  R.  R.  Ter- 
minal Co.,  193  N.  Y.  378;  Bardes  v. 
Herman  (Sup.  Ct  1909),  N.  Y. 
Law  Jour.,  Feb.  24,  1909,  62  Misc. 
428. 

^^  See  cases  last  above  cited. 


^  Gould  on  Waters,  I  204,  and 
cases  there  cited;  also  Smith  v.  City 
of   Rochester,    38   Hun,   612;    affd., 

104  N.  Y.  674;  Near  v.  City  of 
Rochester,  156  id.  213;  Amsterdam 
Knitting  Co.  v-  Dean,  13  App.  Div. 
42;  Duesler  v.  The  City  of  Johns- 
town, 24  id.  608 ;  Gallagher  v.  Kings- 
ton Water  Co.,  25  id.  82;  Lakeside 
Paper  Co.  v.  State,  15  id.  169;  Co- 
vert V.  City  of  Brooklyn,  6  id.  73; 
Strobel  v.  Kerr  Salt  Co.,  164  N.  Y. 
303;  Brown  v.  Ontario  Talc  Co.,  81 
App.  Div.  273 ;  Pierson  v.  Speyer, 
82  id.  556,  178  N.  Y.  270;  Penryhn 
Slate  Co.  V.  Granville  Elec.  L.  Co., 
84  id.  92;  Comrs.  of  Canal  Fund  v. 
Kempshall,  26  Wend.  404;  Stauden 
V.  New  Rochelle  Water  Co.,  91  Hun, 
272;  Colrick  V.  Swinburne,  105  N. 
Y.  503;  Pierson  v.  Speyer,  178  id. 
270;  Gray  v.  Village  of  Fort  PUun, 

105  App.  Div.  215. 
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this  right  is  not  an  easement  but  is  parcel  of  the  land.**    But  not 
«very  channel  for  overflow  is  a  water  course.^ 

Use  of  Stream.  Every  riparian  proprietor  may  make  a  reasonable 
use  of  the  stream  passing  by  his  land,  even  to  the  extent  of  dimin- 
ishing the  flow  if  such  use  is  reasonable.'^  But  an  unauthorized 
diversion  of  the  stream  will  be  restrained  by  injunction  if  need  be,*® 
and  if  such  diversion  is  in  a  part  of  the  stream  which  is  in  another 
Stsitt,  the  Federal  courts  will  restrain  it.^  So  a  pollution  of  the 
stream  will  be  enjoined.^  The  doctrine  that  relaxes  the  above  rules 
in  favor  of  great  modem  industrial  establishments  has  no  place  in 
New  York.« 

Fxahcrie^  Sisht  of  Piacaxy.  Although  the  Crown  in  the  colonial 
^poch  might  grant  an  exclusive  right  of  fishery,**  yet  such  ex- 
clusive right  does  not  arise  by  implication  from  a  colonial  g^ant, 
when  the  stream  is  navigable,  and,  since  the  enactment  of  the 
Constitution  of  the  State,  there  is  no  power  to  grant  an  exclusive 
right  of  fishery  in  such  waters.*'  But  proprietors  of  the  beds  of 
nonnavigable  streams  have,  independently  of  statute,  an  exclusive 
right  of  piscary  and  the  public  have  no  common  of  piscary  in  such 
streams.** 

TTadexsroiuid  Watera,  WeUa,  etc  An  action  lies  in  some  rare  cases 
to  prevent  or  redress  the  diversion  of  underground  waters  by  a 
neighboring  proprietor,**  although  the   general   principle  is   dis- 


wpinc  V.  Mayor,  etc.,  of  New 
York,  103  Fed.  Rep.  337;  Strobe!  v. 
Kerr  Salt  Co.,  164  N.  Y.  303. 

W  Erwin  v.  Erie  Railroad  Co.,  98 
App.  Div.  402. 

"  Prentice  v.  Geigcr,  74  N.  Y.  341 ; 
Herman  v.  Roberts,  119  id.  37; 
Strobel  v.  Kerr  Salt  Co.,  164  id.  303 ; 
Woodworth  v.  Genesee  Paper  Co., 
18  App.  Div.  510,  S12;  Robinson  v. 
Robinson,  47  id.  405;  Samuels  v. 
Armstrong,  46  Misc.  461 ;  Henderson 
Estate  Co.  v.  Carroll  Electric  Co., 
113  App.  Div.  775.  . 

38  Pine  V.  Mayor,  etc.,  of  New 
York,  103  Fed.  Rep.  337,  339;  112 
id  98:  rcvd.,  185  U.  S.  93. 

••Morris  V.  Bean,  146  Fed.  Rep. 

423. 

^  Mann  v.  Willcy,  51  App.  Div. 
169:  Sammons  v.  City  of  Glovers- 
ville,  81   id.  332;  Warren  v.   Park- 


hurst,  105  App.  Div.  239;  affd.,  186 
N.  Y.  45. 

«  Strobel  v.  Kerr  Salt  Co.,  164  N. 
Y.  303. 

**  Trustees  of  Brookhaven  v. 
Strong,  60  N.  Y.  56;  cf.  People  v. 
Piatt,  17  Johns.  195,  203,  as  to  New 
England  fisheries. 

^  Slingerland  v.  International 
Contracting  Co.,  43  App.  Div.  215. 
Cf,  as  to  oyster  fisheries,  chap.  584, 
Laws  of  1887;  Vroom  v.  Tilly,  184 
N.  Y.  168. 

**  Rockefeller  v.^Lamora,  85  App. 
Div.  254. 

*5Reisert  v.  City  of  New  York, 
174  N.  Y.  196,  200;  Smith  v.  City  of 
Brooklyn,  18  App.  Div.  340;  160  N. 
Y.  357;  Westphal  v.  City  of  New 
York,  75  App.  Div.  252;  Forbell  v. 
City  of  New  York,  i27  Misc.  Rep. 
12;  47  App.  Div.  371;  164  N.  Y.  522; 
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tinctly  to  the  contrary,^  and  an  owner  of  land  may  divert  an  under* 
ground  stream  for  his  ordinary  purposes,  but  not  for  public  uses  *^ 
Mineral  waters  are  subject  to  special  laws.** 

Sain  FalL  So  long  as  the  owner  of  land  leaves  it  in  its  natural 
condition,  he  is  not  required  to  adopt  any  measures  to  prevent 
flowage  on  adjoining  land.*®  But  when  he  puts  a  structure  on  the 
land  he  must  care  for  the  construction  so  as  not  to  discharge  the 
rain  collected  from  the  building  on  a  neighbor's  land.***^ 

Drainage.  At  common  law,  the  rule  of  the  civilians,  that  the  lower 
proprietor  is  bound  under  all  circumstances  to  receive  and  permit 
the  natural  flow  of  surface  water  from  the  land  above  him,  is  not 
recognized." 

The  Consolidated  Drainage  Act  of  this  State*®  now  regulates  the 
draining  of  swamps  and  other  low  and  wet  lands."®   But  it  is  to  bft' 
observed  that  chapter  384,  Laws  of  1895,  enacted  pursuant  to  sec. 
7,  art.  I,  Const,  of  1894,  was  held  invalid.*^ 

Lands  Fonned  in  Oceans,  Sivers  and  Streams.  Prima  facie  lands  formed 
by  accretion,  avulsion,  or  reliction,  belong  to  the  littoral  or  riparian 


cf.  Covert  v.  City  of  Brooklyn,  6 
App.  Div.  73,  74;  Jager  v.  City  of 
New  York,  75  id.  258 ;  Kinsey  v. 
City  of  New  York,  75  id.  262; 
Sposato  V.  City  of  New  York,  75  id. 
304;  Dinger  v.  City  of  New  York, 
42  Misc.  319;  loi  App.  Div.  202; 
George  v.  City  of  New  York,  42 
Misc.  270;  Hathom  v.  Strong's  S. 
S.  Sanitarium,  55  Misc.  44s;  Ha- 
thom V.  Natural  Carbonic  Gas  Co., 
194  N.  Y.  326. 

^  Trustees  of  Village  of  Delhi  v. 
Tonemans,  45  N.  Y.  362;  Johnston 
Cheese  Mfg.  Co.  v.  Veghte,  69  id. 
16;  Phelps  V.  Nowlen,  72  id.  39; 
Bloodgood  V.  Ayres,  108  id.  400. 

*7Forbell  v.  City  of  New  York, 
47  App.  Div.  371  r  164  N.  Y.  522; 
Reisert  v.  The  City  of  New  York, 
35  Misc.  Rep.  413;  69  App.  Div.  302; 
174  N.  Y.  196;  s.  c.  again,  loi  App. 
Div.  93. 

^Hathom  v.  Natural  Carbonic 
Gas  Co.,  194  N.  Y.  326. 


«  Vanderwiele  v.  Taylor,  65  N.  Y. 

341. 
80  Davis  V.   Niagara  Falls  Tower 

Co.,  171  N.  Y.  336,  339. 

6iBarkley  v.  WUcox,  86  N.  Y. 
140;  Egener  v.  N.  Y.  &  Rockaway 
Beach  Co.,  3  App.  Div.  157;  Schrei- 
ber  V.  Driving  Club,  17  Misc.  Rep. 
131;  Mann  v.  Retsof  Mining  Co., 
Co.,  49  App.  Div.  454;  Garrett  v. 
Wood,  35  Misc.  Rep.  397;  Exley  v. 
Southern  Cotton  Oil  Co.,  151  Fed. 
Rep.  loi,  104. 

^2  R.  S.  548,  chap.  888,  Laws  of 
1869;  chap.  259,  Laws  of  1888;  chap. 
321,  Laws  of  1892;  chap.  410,  Laws 
of  1892;  chap.  384,  Laws  of  1895; 
chap.  115,  Laws  of  1906;  chap.  15, 
Consolidated  Laws  of  1909,  being 
chap.  20,  Laws  of  1909. 

» Matter  of  Town  of  Penfield,  3 
App.   Div.   30;   chap.   20,   Laws   of 

1909. 
M  Matter  of  Tuthiil,  163  N.  Y.  133. 
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proprietor,  if  contiguous  to  his  upland  or  shore  line,"  but  not  so 
lands  formed  by  human  agencies.*^ 

Seal  Property.  The  term  "  real  property  "  denotes  that  dominion 
over  lands,  tenements  and  hereditaments  which  the  common  law 
protected  and  the  law  of  this  State  now  recognizes  and  defends. 
As  a  term  of  law  "  real  property  "  is  contrasted  with  "  personal 
pn^rty,"  and  denotes  a  historic  division  recognized  by  the  com- 
mentators and  even  by  the  jurisprudence  of  this  country  and  Eng- 
land. By  the  General  Construction  Law,  the  term  "  real  property  " 
is  coextensive  with  real  estate,  lands,  tenements,  hereditaments, 
corporeal  and  incorporeal.*^^  But  in  this  chapter  of  jthis  act,  the 
term  is  a  shade  more  limited.^ 

Section  2  at  present  ends  article  i  of  the  Real  Property  Law. 

**  Mulry  V.  Norton,  100  N.  Y.  424 ;  57  See   General  Construction  Law, 

St.  Louis  V.  Rutz,  158  U.  S.  226,  250;      chap.  22,  §  40,  Consolidated  Laws; 
Widdicombe  v.  Rosemiller,  118  Fed.      enacted  chap.  27,  Laws  of  1909. 
Rep.  295 ;  Missouri  v.  Nebraska,  196         ^  §  2,  Real  Prop.  Law. 
U.  S.  23. 

««  Matter  of  City  of  New  York,  46 
Misc.  Rep.  157, 
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ARTICLE  2. 

Teniire  of  Real  Property. 

Section    10.  Capacity  to  hold  real  property. 

11.  Capacity  to  transfer  real  property. 

12.  Deposition  of  resident  alien. 

13.  When  and  how  alien  may  acquire  and  transfer  real  property. 

14.  Effect  of  woman's  marriage  with  alien. 

15.  Title  through  alien. 

16.  Liabilities  of  alien  holders  of  real  property. 

17.  Heirs  of  patriotic  Indian. 

18.  Mines  in  Saint  Lawrence  county. 

§10.  Capacity  to  hold  real  property,     i.  A  citizen  of  the 

United  States  is  capable  of  holding  real  property  within  this 
state,  and  of  taking  the  same  by  descent,  devise  or  purchase. 
2.  Any  citizen  of  a  state  or  nation  which,  by  its  laws,  con- 
fers similar  privileges  on  citizens  of  the  United  States,  may 
take,  acquire,  hold  and  convey  lands  or  real  estate  within  this 
state,  in  the  same  manner  and  with  like  effect  as  if  such 
person  were,  at  the  time,  a  citizen  of  the  United  States; 
provided,  however,  that  nothing  herein  contained  shall  affect 
the  rights  of  this  state  in  any  action  or  proceedings  for 
escheat  instituted  before  May  nineteenth,  eighteen  hundred 
and  ninety-seven. 

Formerly  section  2  of  the  old  Real  Property  Law  of  1896,  chapter 
XLVI,  General  Laws,  and  chapter  593,  Laws  of  1897: 

S  a.  Capacity  to  hold  real  property^  A  citizen  of  the  United  States  is 
capable  of  holding  real  property  within  this  state,  and  of  taking  the  same 
by  descent,  devise  or  purchase.^ 

This  part  of  section  2  was  taken  from  i  Revised  Statutes,  719,  section  8 : 

S  8.  Every  citizen  of  the  United  States  is  capable  of  holding  lands  within 
this  State,  and  of  taking  the  same  by  descent,  devise  or  purchase.^ 

M  Repealed  by  Real  Prop.  Law  of         «  Repealed  chap.  547,  Laws  of  1896. 
1909;   §  460,  article   14,  chapter  50^ 
Consolidated  Laws.    See  below,  f  460. 
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CHAP.  593. 
An  Act  to  enable  certain  aliens  to  take,  hold  and  convey  real  estate. 

Became  a  law  May  19,  1897,  with  the  approval  of  the  Governor.     Passed, 

three-fifths  being  present. 

The  People  of  the  State  of  New  York,  represented  in  Senate  and  As- 
sembly, do  enact  as  follows: 

Section  i.  Any  citizen  of  a  State  or  nation  which,  by  its  laws,  confers 
similar  privileges  on  citizens  of  the  United  States,  may  take,  acquire,  hold 
and  convey  lands  or  real  estate  within  this  State,  in  the  same  manner  and 
with  like  effect  as  if  such  persons  were,  at  the  time,  a  citizen  of  the  United 
States;  provided,  however,  that  nothing  in  this  act  contained  shall  affect 
the  rights  of  this  State  in  any  case  in  which  proceedings  for  escheat  have 
been  or  may  be  instituted  before  the  passage  of  this  act. 

f  2.  This  act  shall  take  effect  immediately.^^ 

Federal  Law.  The  first  subdivision  of  this  section  is  declaratory 
of  a  rig^ht  embodied  in  the  supreme  Federal  law.®  Prior  to  In- 
dependence, a  naturalized,  or  a  native-born  citizen  of  a  British 
colony,  could  take  and  hold  lands  in  any  other  of  the  Crown 
dominions  for  he  was  a  subject  of  the  common  king,  and  his  status 
related  to  the  empire  and  not  to  any  portion  of  it.®*  The  Articles 
of  Confederation  perpetuated  a  like  capacity.^  Thence,  it  passed 
into  the  National,  or  Federal,  Constitution  and  became  organic/*'* 
so  that  every  citizen  of  the  United  States,  wherever  he  may  vote 
or  dwell,  may  take  and  hold  real  property  within  this  State. 

But  an  alien  stands  on  another  footing;  he  has  no  right  to  de- 
mand citizenship  in  the  United  States.  The  statutes  enabling  this 
constitute  a  mere  privilege,  not  an  abstract  right,  and  this  privilege 
can  be  g^nted  only  under  and  pursuant  to  the  provisions  of  law.®^ 
The  majority  of  an  alien,  either  male  or  female,  is  now  determined 
by  the  common  law,  and  not  by  the  law  of  a'  particular  State 
which  fixes  it  at  less  than  twenty-one  years.^ 

Citisenthip  under  Federal  Enactments.  Since  the  year  1790,  the  Fed- 
eral government  has  exercised  the  sovereign  power  of  naturaliza- 

«  Repealed  by  Real  Prop.  Law  of  23  Am.  Law  Rev.   762,  763 ;  30  id. 

1909,   i  460,  article   14,  chapter   50,  241. 

Consolidated  Laws.  Sec  below,  f  460.  w  Art.  IV. 

«Art.  IV,  U.  S.  Const;  Campbell  «Art.    IV,   §    2;    2   Story   Const., 

V.  Morris  (Md.),  3  H.  &  McH.  535;  S   1806;   Lynch  v.   Clarke,   i    Sandf. 

Ward  V.  Morris,  4  id.  330;   People  Ch.  583,  645. 

ex  rel.  Turner  v.  Plimley,  17  Misc.  «« i„    re    Buntaro    Kumagai,    1(3 

Rep.  457r  459.  Fed.  Rep.  922. 

« Calvin's  Case.  7  Rep.  i ;  Pollock  ^  Ex    parte    Petterson,    166    Fed. 

ft  Maitland,  Hist.  Eng.  Law,  I,  441 ;  Rep.  536. 
Burton,  Real  Prop.,  Appendix,  501; 
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tion,®  delegated  by  the  Constitution.®*  As  this  delegated  power  is 
exclusive,  when  it  has  once  been  exercised  by  Congress,  the  States 
cannot  now  convert  an  alien  into  a  citizen  of  the  United  States 
by  process  of  naturalization.^^  For  some  Federal  purposes  a  dis- 
tinction is  made  between  citizens  of  the  United  States  and  citizens 
of  a  State  of  the  United  States.''^ 

Citizens  of  the  United  States.  The  Federal  law  for  the  purposes  of 
real  property  now  determines  who  are  "  citizens  of  the  United 
States."*''^  Citizens  of  the  United  States  are  those,  (i)  who.  re- 
mained citizens  of  any  State,  after  a  reasonable  time  from  the  out- 
break of  hostilities,  in  1775,  with  England.''^  (2)  All  persons  bom 
in  the  United  States  and  not  subject  to  any  foreign  power,  exclud- 
ing Indians  not  taxed.^*  Indians  born  within  the  territorial  juris- 
diction of  the  United  States  occupy  a  peculiar  status.  By  an 
aibandonment  of  tribal  subjection,  coupled  with  the  payment  of  a 
tax  to  the  support  of  government,  they  may  become  ipso  facto  citi- 
zens;^** or  they  may  be  naturalized.''®     (3)    All  those  free  whites 


^  Lynch  v.  Clarke,  i  Sandf,  Ch. 
S83i  645;  Ludlam  v.  Ludlam,  26  N. 
Y.  3S6,  360;  U.  S.  R.  S..  H  2165- 
2174.  Chap.  3592,  U.  S.  Stats,  of 
1906,  34  U.  S.  Stats,  at  Large,  596, 
now  regulates  naturalization  of 
aliens. 

<»Art.  I,  §  8,  subd.  4. 

70  XVI  U.  S.  Stats,  at  Large,  254. 
256;  Chirac  v.  Chirac,  2  Wheat.  259; 
U.  S.  V.  Villato.  2  Dall.  370;  Dred 
Scott  V.  Hanford,  19  How.  393;  Mat- 
thews V.  Ray,  3  Cranch  C.  C.  699; 
Golden  v.  Prince,  3  Wash.  C.  C.  314. 

'1  Slaughter  House  Cases,  16 
Wall.  7S'f  Amendment  XIV,  U.  S. 
Const. ;  Twining  v.  State  of  New- 
Jersey,  211   U.   S.   78. 

72  Ludlam  v.  Ludlam,  26  N.  Y. 
356,  360;  Coniitis  V.  Parkerson,  56 
Fed.  Rep.  556,  et  ut  supra. 

73  The  authorities  on  this  branch 
arc  collated  at  p.  76,  Fowler,  **  Hist, 
of  Real  Prop,  in  New  York.'*  Lynch 
V.  Clarke,  i  Sandf.  Ch.  583,  645; 
Inglis    V.    Sailors'    Snug    Harbor,   4 


Peters,  99;  Minor  v.  Happersett,  21 
Wall.  162,  1C7. 

74  §  1992,  U.  S.  R.  S.;  §  2171,  U. 
S.  R.  S.;  chap.  2534,  §  5,  U.  S.  Stat 
at  Large  for  1907;  Amendment  XIV 
to  U.  S.  Const.;  Slaughter  House 
Cases,  16  Wall,  z'^f  72;  In  re  Look 
Tin  Sing,  21  Fed.  Rep.  905;  In  re 
Wong  Kim  Ark,  71  id.  382;  s.  c, 
169  U.  S.  649;  186  id.  200;  Sing 
Tuck  V.  United  States,  128  Fed.  Rep. 
592.  And  see  an  article  in  30  Am. 
Law  Rev. -535;  In  ro  Giovanna,  93 
Fed.  Rep.  659;  U.  S.  v.  Jue  Wy,  103 
j^-  795 ;  U.  S.  V.  Leung  Sam,  1 14  id. 
702,  and  Van  Dyne,  "  Citizenship  of 
the  United  States,"  passim,  chap.   I. 

75 Amendment  XIV,  Fed.  Const.; 
§  1992.  U.  S.  R.  S.;  U.  S.  V.  Elm, 
23  Int.  Rev.  Rec.  419:  Elk  v.  Wil- 
kins,  112  U.  S.  94;  Matter  of  HoflF. 
197  id.  488. 

7«  See  the  acts  referred  to  in  Elk 
V.  Wilkins,  112  U.  S.  103,  104. 
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and  Africans  whom  the  sovereignty  of  the  United  States  has 
clothed  with  citizenship  by  naturalization,*"  or  adoption/®  and  who 
remain  subject  to  the  jurisdiction  thereof.''®  (4)  By  statute  an 
alien  woman,  possessing  capacity  for  citizenship,  who  intermarries 
with  a  citizen  of  the  United  States,  either  here  or  abroad,  thereby 
becomes  a  citizen  of  the  United  States,  no  matter  where  she  may 
reside.**  So  the  wife  of  an  alien  who  is  naturalized  ipso  facto  be- 
comes a  citizen.®*  But  it  seems  that  the  foreign-born  wife  of  a  non- 
resident alien  cannot  be  naturalized.®^  That  a  citizen  woman,  by 
intermarriage  with  an  alien,  becomes  under  our  law  an  alien  was 
formerly  not  so  clear  as  it  is  now  made  by  statute.®® 

Coipoiation.     A   foreign  corporation   is  not  a  citizen  within  the 
meaning  of  this  section  of  The  Real  Property  Law.®* 


"Amendment  XIV  to  U.  S. 
Const;  §1  2 165-2169,  U.  S.  R.  S., 
chap-  3592,  U.  S.  Stats,  at  Large  for 
1906.  Mexicans  are  included;  In  re 
Rodriguez,  81  Fed.  Rep.  337. 

TO  5  2172,  U.  S.  R.  S.;  Boyd  v. 
Nebraska  ex  rel.  Thayer,  143  U.  S. 
135;  Burton  v.  Burton,  i  Keyes,  359; 
Kelly  V.  Owen,  7  Wall.  496. 

^Comitis  V.  Parkerson,  56  Fed. 
Rep.  556.  These  words  are  intended 
to  exclude  children  of  diplomatic 
personages,  or  of  consuls,  or  of 
other  aliens.  Slaughter  House 
Cases,  16  Wall.  36.  On  the  subject 
of  naturalization,  consult  Van  Dyne, 
"Citizenship  of  the  United  States," 
chaps.  I-VII,  part  II. 

**Act  of  Congress  of  Feb.  10, 
1885,  U.  S.  R.  S.,  I  1994;  chap.  2534, 
U.  S.  Suts.  at  Large  for  1907; 
Hopkins  v.  Fachant,  130  Fed.  Rep. 
839;  Haley  v.  Sheridan,  107  App. 
Div.  17;  Wainwright  v.  Low,  132 
N.  Y.  313;  Kelly  v.  Owen,  7  Wall. 
496;  Halsey  v.  Beer,  52  Hun,  366; 
People  V.  Newell,  38  id.  78;  Luhrs 
V.  Eimer,  80  N.  Y.  171 ;  Tsoi  Sim 
V.  United  States,  116  Fed.  Rep.  920. 
There  was  an  act  in  England  in  8 


Henry  V  (see  Lewis  Bowles*  Case, 
Tudor,  Lead.  Cas.  Real  Prop.  73), 
enabling  alien  women,  married  to 
Englishmen,  to  have  dower. 

^In  re  Ronda,  164  Fed.  Rep. 
839;  14  Op.  U.  S.  Atty.-Gen.  402; 
U.  S.  R.  S.,  §  1994.  But  see  33  Am. 
Law  Rev.  69,  and  cases  cited. 

82  In  re  Ronda,  164,  Fed.  Rep. 
368;  but  see  §  4,  subd.  6,  34  U.  S. 
Stats,  at  Large,  598. 

®Act  of  March  2,  1907,  chap. 
2534,  34  U.  S.  Stats,  at  Large,  1228; 
Comitis  V.  Parkerson,  56  Fed.  RejJ. 
556;  31  Am.  Law  Rev.  504,  505; 
cf,  Wadsworth  v.  Wadsworth,  12  N. 
Y.  376;  Ludlam  v.  Ludlam,  26  id. 
356 ;  Van  Dyne,  "  Citizenship  of  the 
United  States,"  127;  Shanks  v.  Du- 
pont,  3  Peters,  242;  Ruckgaber  v* 
Moore,  104  Fed.  Rep.  947;  Geofroy 
V.  Riggs,  133  U.  S.  258;  In  re  Mar- 
torana,  159  Fed.  Rep.  loio;  and  see 
§  14,  Real  Prop.  Law. 

^  Duquesne  Club  v.  Penn  Bank  of 
Pittsburgh,  35  Hun,  390;  cf.  Paul  v. 
Virginia,  8  Wall.  181 ;  Connor  v. 
Elliott,  18  How.  591 ;  Lafayette  Ins. 
Co.  v.  French,  Id.  407;  Ducat  v. 
Chicago,  10  Wall.  410. 
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Sources  of  Citizenship.  There  are  now  but  three  sources  of  citizen- 
ship in  the  United  States  —  birth,®  marriage**  and  naturalization,®'' 
and  the  latter  is  limited  in  its  application  to  free  white  persons 
and  those  of  African  nativity,  or  descent.®®  The  general  naturaliza- 
tion laws  have  no  application  to  Mongolians,  including  Japanese, 
or  to  those  of  half  white  and  half  Indian  blood.®'  The  naturaliza- 
tion of  an  alien  already  married  operates  to  naturalize  his  free, 
white  wife®®  and  resident  minor  children.®^  The  children  of  alien 
tourists,  denizens  or  commercial  agents,  in  itinere,  or  animo  rever- 
tendi  domum,  who  are  not  fully  subject  to  the  sovereignty  and  al- 
legiance of  the  United  States,  are  not  citizens  by  birth,  though 
born  within  the  United  States.®^ 


8»  Amendment  XIV,  U.  S.  Const 
"  Citizenship  by  birth "  is  the  sub- 
ject of  several  important  papers  in 
volumes  29  and  30,  American  Law 
Review  (XXIX,  p.  385;  XXX,  pp. 
241,  355  and  cases  and  authorities 
there  cited).  U.  S.  v.  Wong  Kim 
Ark,  169  U.  S.  649;  In  re  Look  Tin 
Sing,  21  Fed.  Rep.  905;  Sing  Tuck 
V.  United  States,  128  id.  592;  U.  S. 
V.  Leung  Sam,  114  id.  702;  Pang 
Sho  Lin  v.  United  States,  154  Fed. 
Rep.  660.  The  immigration  officials 
in  1899  in  Washington  ruled  that 
children  born  in  the  United  States 
of  alien  parents  and  taken  abroad 
as  infants  should,  on  their  return, 
be  adjudged  aliens.  Cf.  Van  Dyne, 
**  Citizenship  of  the  United  States,*' 
passim. 

^  Supra,  p.   108. 

•'^'^31  Am.  Law  Rev.  598;  Elk  v. 
Wilkins,  112  U.  S.  94,  loi ;  14th 
Amend.  Fed.  Const.;  Story,  Confl.  of 
Laws,  I  48;  cf.  Bacon  Abr.,  tit. 
".\lien/'  but  see  female's  marriage 
with  citizen,  supra,  p.  108,  and  "  Col- 
lective Naturalization,"  p.  112. 

88  §  2169,  U.  S.  R.  S.;  chap.  359, 
U.  S.  Stats,  of  1906,  34  U.  S.  Stats. 
at  Large,  596. 

w  S  2169,  U.  S.  R.  S. ;  Re  Ah  Yup, 
5  Saw.   155;  Re  Camille,  6  id.  541; 


Re  Yamashita,  59  L.  R.  A.  671;  In 
re  Buntaro  Kumagai,  163  Fed.  Rep. 
922;  In  re  Rustigraw,  165  Fed.  Rep. 
980. 

WBoyd  V.  Nebraska  ex  rel. 
Thayer,  145  U.  S.  135;  Burton  v. 
Burton,  i  Keyes,  359;  Kelly  v. 
Owen,  7  Wall.  496;  S  1994,  U.  S. 
R.  S.;  14  Op.  U.  S.  Atty.-Gen.  402; 
Webster,  Laws  of  Naturalization,  75, 
and  cases  cited;  Haley  v.  Sheridan, 
107  App.  Div.  17,  190  N.  Y.  330; 
cf.  33  Am.  Law  Rev.  869. 

»i  People  V.  Newell,  38  Hun,  78 ; 
U.  S.  R.  S.,  S  2172 ;  Renner  v.  Mul- 
ler,  44  N.  Y.  Super.  Ct.  535 ;  S  2172, 
U.  S.  R.  S.;  14  Op.  U.  S.  Atty.- 
Gen.  402;  §  5,  chap.  2534,  U.  S. 
Stats,  at  Large  for  1907;  34  U. 
S.  Stats,  at  Large,  1228;  United 
States  V.  Williams,  132  Fed.  Rep. 
894;  Zgtariau  v.  Billings,  204  U.  S. 
170;    In  re   Shearer,   158  Fed.  Rep. 

839. 

^  Slaughter  House  Cases,  16  Wall. 
3^,  73 ;  29  Am.  Law  Rev.  391 ;  30  id. 
246,  247,  535;  23  id.  759;  31  id.  S04; 
cf.  Opins.  Atty.-Gen.  of  U.  S.,  X, 
328;  In  re  Wong  Kim  Ark,  71  Fed. 
Rep.  382;  Ljmch  v.  Clarke,  i  Sandf. 
Ch.  583;  U.  S.  V.  Wong  Kim  Ark, 
169  U.  S.  649,  and  see  rule  of  im- 
migration officials  in  1899. 
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NatiTity  not  a  Final  Test.  Foreign  birth  is  not  now  conclusive  of 
alienage,  for  children  of  citizen  parents,  or  of  a  citizen  father, 
though  born  out  of  the  limits  and  territorial  jurisdiction  of  the 
United  States,  are  to  be  considered  citizens  of  the  United  States  if 
they  duly  record  their  intention  and  take  an  oath  of  allegiance  to 
the  United  States.^  Nor  is  birth  within  the  United  States  conclu- 
sive of  citizenship  in  the  case  of  the  legitimate  children^*  of  diplo- 
matic or  consular  alien  personages,  for  such  children  are  in  legal 
contemplation  bom  exterritorially,  or  within  the  allegiance,  and 
diplomatic  jurisdiction  of  the  parents'  sovereign.®* 

Presumptions  of  Law.  The  status  of  "  alien  "  or  citizen  once  fixed 
is  presumed  to  continue  until  the  contrary  be  shown,^  except  in 
the  case  of  deserters.^  But  an  alien  does  not  cease  to  be  such  bv 
merely  declaring  his  intention  of  becoming  a  citizen  of  the  United 
States.^ 

Ezpatxiation;  Perpetual  Allegiance.  Irrespective  of  treaty  or  statute, 
the  inherent  right  of  citizens  of  the  United  States  to  expatriate 
themselves  and  renounce  their  allegiance  to  the  United  States 
ought  to  be  very  clear,  in  view  of  the  pronounced  position  of  Con- 
gress on  the  voluntary  right  of  foreigners  to  expatriate  themselves 
without  the  consent  of  their  government.**®  But  it  was  not  so  until 
recently;  the  doctrine  of  perpetual  allegiance  of  American  citizens 


••Act  of  Congress  of  January  29^ 
1795;  M  I993»  2172,  U.  S.  R.  S., 
amended  §  6,  chap.  2534,  U.  S.  Stats. 
at  Large  for  1907 ;  34  U.  S.  Stats,  at 
Large,  1229;  U.  S.  v.  Gordon,  5 
Blatchf.  18;  Ware  v.  Wisncr,  50 
Fed.  Rep.  310;  Lynch  v.  Clarke,  i 
Sandf.  Ch.  583;  Opins.  of  Atty.-Gen. 
of  U.  S.,  X,  329;  c/.  30  Am.  Law 
Rev.  245  et  seq,;  Van  Dyne,  "Citi- 
zenship of  the  United  States,  chap.  IL 

^The  political  status  of  an  ille- 
gitimate child  is  that  of  the  mother, 
unless  the  child  is  bom  out  of  the 
jurisdiction  of  the  United  States. 
See  Van  Dyne,  "Citizenship  of  the 
United  States,**  p.  49. 

*  Lynch  v.  Clarke,  i  Sandf.  Ch. 
583,  658;  In  re  Look  Tin  Sing,  21 
Fed.    Rep.    905;    Slaughter    House 


Cases,  16  Wall.  36,  73;  30  Am.  Law 
Rev.  242,  243;  Geofroy  v.  Riggs,  133 
U.  S.  258,  264. 

••Hauenstein  v.  Lynham,  100  U. 
S.  483 ;  Charles  Green's  Son  v.  Salas, 
31  Fed.  Rep.  6;  Lumley  v.  Wabash 
Ry.  Co.,  71  id,  21;  cf.  Boyd  v. 
Thayer,  143  U.  S.  135,  as  to  what 
proof  rebuts  presumption. 

w  S§  1996,  1997,  1998,  U.  S.  R.  S.; 
chap.  172,  N.  Y.  Laws  of  1872. 

^  In  re  Moses,  83  Fed.  Rep.  995. 

WXV,  U.  S.  Stats,  at  Large,  223, 
254;  U.  S.  R.  S.,  I  1999;  Charles 
Green's  Son  v.  Salas,  31  Fed.  Rep. 
106;  Jennes  v.  Landes,  84  id.  yy,  23 
Am.  Law  Rev.  769;  30  id.  243;  31 
id.  504,  50s;  37  Am.  Law  Rev.  191 
et  seq.;  Ruckgaber  v.  Moore^  104 
Fed.  Rep.  947. 
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being  strenuously  held  in  former  cases.*  Since  1868,  exchange  of 
nationality  is  however  obligatory  on  the  United  States  by  treaties 
with  foreign  powers  which  concede  this  right.  The  subject  is  now 
regulated  by  act  of  Congress,  and  the  right  of  a  citizen  of  the 
United  States  to  voluntarily  expatriate  himself  and  assume  a  new 
nationality  is  recognized.^ 

What  Law  Determines  Citizensliip.  In  the  absence  of  any  law  or 
decision  of  the  United  States,  governing  the  particular  case,  the 
common  law  is,  in  New  York,  to  determine,  irrespective  of  English 
statutes,  whether  or  not  one  is  an  alien  or  a  citizen  of  the  United 
States.' 

Loss  of  Citiienship.  A  naturalized  citizen  may  lose  his  citizenship 
by  continued  residence  in  a  foreign  State.* 

Naturalization.  Naturalization  is  a  judicial  act  of  record,  and  it 
can  be  proved  by  the  record  only,*  and  not  by  parol.^ 

CoUective  Naturalisation.  It  was  formerly  an  accepted  principle  of 
international  law,  as  in  the  case  of  the  capture  of  New  Nether- 
land  by  the  English  in  1664,  that  naturalization  may  be  also  by  a 
collective  process,  such  as  annexation  of  a  foreign  State  or  terri- 
tory. But  it  seems  that  if  the  treaty  of  annexation  provide  that 
Congress  may  determine  the  status  of  the  inhabitants,  annexation 
does  not  now  ipso  facto  make  them  citizens.^ 


1  Comitis  V.  Parkerson,  56  Fed. 
Rep.  556;  Opin.  N.  Y.  Atty.-Gen.  for 
1868,  p.  380;  Beck  V.  McGillis,  9 
Barb.  35,  49;  Shanks  v.  Dupont,  3 
Pet.  242,  246;  2  Kent  Comm.  43  et 
seq.;  Ludlam  v.  Ludlam,  26  N.  Y. 
356;  Z7  Am.  Law  Rev.  191  et  seq.; 
cf.  Pequiguot  v.  Detroit,  16  Fed. 
Rep.  211. 

282,  chap.  2534,  U.  S.  Stats,  at 
Large  for  1907,  34  U.  S.  Stats,  at 
Large,  1228;  James  v.  Landes,  84 
Fed.  Rep.  73. 

•  30  Am.  Law  Rev.  241 ;  Ludlam  v. 
Ludlam,  26  N.  Y.  356;  Lynch  v. 
Qarke,  i  Sandf.  Ch.  583;  cf.  Bacon 
Abr.,  tit  "Alien,"  as  to  definitions  at 
common  law  of  citizen  and  alien,  and 
Luhrs  V.  Eimer,  80  N.  Y.  171. 

^34  U.  S.  Stats,  at  Large,  1228. 

*  Charles  Green's  Son  v.  Salas,  31 
Fed.  Rep.  106;  U.  S.  v.  Gleason,  78 
id.  396;  Pintsch  Compressing  Co.  v. 
Bergin,  84  id.  140;  In  re  Fronascone, 


99  id.  48;  Ruckgaber  v.  Moore,  104 
id.  947,  949;  Wallenberg  v.  Missouri 
Pacific  Railway  Co.,  159  Fed.  Rep. 
217. 

«CA  Boyd  V.  Thayer,  143  U.  S. 
135;  McCarthy  v.  Marsh,  5  N.  Y. 
263,  284;  Fay  V.  Taylor,  31  Misc. 
Rep.  32. 

■s^Boyd  V.  Thayer,  143  U.  S.  135; 
Rassmussen  v.  United  States,  197 
U.  S.  516;  People  ex  rel.  Kopel  v. 
Bingham,  117  App.  Div.  411 ;  Opins. 
of  Pothier,  Felix  and  Heftner, 
Wheaton,  Elements  Internal  Law, 
Appendix,  631.  But  this  rule  is  af- 
fected by  the  terms  of  the  annexa- 
tion.  C/.  Harv.  Law  Rev.  for  1899; 
Coutzen  v.  United  States,  179  U.  S. 
191;  In  re  Gonzales,  118  Fed.  Rep. 
941 ;  revd.,  192  U.  S.  i ;  32  Am. 
Law  Rev.  433;  Downes  v.  Bidwell, 
182  U.  S.  244,  283 ;  Van  Dyne.  "  Citi- 
zenship of  the  United  States,"  part 
II,  chap.  4,  passim. 
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Disabilities  of  Aliens  by  Common  Law.  The  disabilities  of  aliens  to 
take  and  to  hold  lands  and  real  property  in  this  State  are  due 
to  the  common  law  and  the  authority  g^ven  it  by  the  State  Consti- 
tution.^ But  this  statement  is  subject  to  one  exception;  a  devise 
to  an  alien  is  void  by  statute.® 

BemoTsl  of  Disabilities.  As  the  Legislature  has  the  reserve  power 
to  alter  the  common  law,  it  has,  in  many  instances,  removed  the 
disabilities  from  particular  aliens.***  When  the  Real  Property  Law 
of  1896  was  enacted,  all  prior  statutes  relating  to  aliens'  taking, 
holding,  conveying  and  transmitting  real  property  were  repealed.** 

Bscheat  The  common  law  "escheat,"  which  the  State  enforces 
against  aliens  who  hold  lands,  is  not  of  purely  feudal  origin;  it 
g^ew  out  of  national  policy.*^  This  remote  origin  of  the  disabili- 
ties of  aliens  produced  the  distinction  noted  in  the  next  paragraph. 

Distinction  between  tbe  Taking  and  tbe  Holding  of  Lands.  A  distinc- 
tion is  always  to  be  made,  under  the  common  law,  between  the  tak- 
ing and  the  holding  of  lands  by  aliens.*^  An  acquisition  by  an  alien 
through  purchase  (which  includes  every  mode,  except  descent, 
by  which  property  can  be  acquired")  was  not  void  at  common  law, 
but  only  a  cause  of  forfeiture.***  The  estate  oif  an  alien  acquired 
by  purchase  could  even  be  protected  by  action.*®  The  estate  vested 
in  him  until  office  found,*''  and  could  be  conveyed  by  him  subject 

8  Hansard  on  Aliens,  131 ;  i  Black.  of  Crown,  215 ;  Goodrich  v.  Russell, 

Comm.  366;  2  id.  249;  23  Am.  Law  42    N.    Y.    177;    Lee,    Abstracts    of 

Rev.  762,  768,  769;  30  id.  241;  Lud-  Title,  202. 

lam  v.  Ludlam.  26  N.  Y.  356 ;  cf.  i»  Hall  v.  Hall,  81  N.  Y.  130. 

I  5,  The  Real  Prop.  Law,  formerly  i*See  Stamm  v.  Bostwick,  122  N. 

I  R.  S.  720,  §  17;  Wright  v.  Sadler,  Y.  48;  McCartee  v.  Orphan  Asylum, 

20  N.  Y.   320.     The   remote   origin  9   Cow.  491-495;    Daly  v.   Beer,   32 

of  the   disabilities   of  aliens   in   all  N.  Y.   St.   Repr.    1064;   Callahan   v. 

systems  of  law  is  discussed  in  Prof.  O'Brien,  72    Hun,   216,  220,    for   a 

•Bemheim's   History  of  the  Law  of  clear  definition  of  "purchase." 

Aliens  (N.  Y.,  1885).  ^^2   Black.   Comm.  293;   Craig  v. 

•Sec  below,  pp.  113,  114.  Leslie,  3  Wheat  563,  588;  Smith  v. 

i^See  the  statutes  and  cases  ad-  Smith,  70  App.  Div.  286. 

judged,  cited  pp.  189-197,  "History  10 Nolan    v.    Command,    11     Civ. 

of  the  Law  of  Real  Property  in  New  Proc.   Rep.   295 ;   Craig  v.   Leslie,  3 

York,"  and  the  cases  cited  infra  un-  Wheat.  563,  589. 

dcr  f  13,  Real  Prop.  Law.  i''^  Jackson  v.  Lunn,  3  Johns.  Cas. 

11  Chap.  547,  Laws  of  1896;  Haley  109;   People  v.  Conklin,  2  Hill,  67; 

▼.  Sheridan,  190  N.  Y.  330,  335.  Munro   v.    Merchant,   28   N.   Y.   9; 

^Cf.  2  Black.  Comm.  249,  252;  3  Goodrich    v.    Russell,    42    id.    177; 

id.  258;  Bcrnheim,  Hist,  of  the  Law  Wright  v.   Sadler,  20  id.   320,   328; 

of   Aliens,    124,    125;   23   Am.   Law  Wadsworth    v.    Wadsworth,    12    id. 

Rev.  769;  29  id,  386;  Chitty,  Prerog.  376;  Stamm  v.  Bostwick,  122  id.  48. 
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to  being  divested  on  the  recording  of  the  inquisition.*®     But  at 
common  law  an  alien  could  not  take  by  descent.*' 

Devises  to  Aliens  when  Void»  unless  Deposition  Filed.  The  Revised  Stat- 
utes changed  the  forpier  or  common-law  rule,  and  made  devises 
to  an  alien,  living  at  the  time  of  testator's  death,  void.^  This 
provision  was  an  augmentation,  rather  than  a  diminution,  of  the 
common-law  disabilities  of  aliens,  and  was  soon  changed  by  stat- 
ute,^* so  as  to  enable  a  resident  alien  to  devise  lands  and  a  male 
resident  alien  devisee  to  take  and  hold  lands  on  filing  a  deposition 
of  an  intention  to  become  a  citizen  of  the  United  States.^  This 
obligation  to  file  a  deposition  did  not  apply  to  alien  females.®  The 
exemption  of  aliens  has  now  been  further  enlarged  by  the  act  en- 
abling any  alien  citizen  of  a  State  or  nation  conferring  like  privi- 
leges on  citizens  of  the  Unted  States,  to  take  by  devise  and  hold 
and  convey  real  estate  in  this  State.^ 

The  Act  of  XS97  now  Subdivision  a  of  Section  xo  of  this  Act.  The  pro- 
visions of  chapter  593,  Laws  of  1897,  now  repealed,^  are  transferred 
to  subdivision  2  of  this  section  of  the  Consolidated  Real  Property 
Law.  Qiapter  593,  Laws  of  1897,^  operated  to  give  capacity  to 
take,  hold  and  convey  real  property  within  this  State  to  a  lare^e 
proportion  of  the  world's  population,  and  consequently  essentially 
alters  the  law  which  forbade  aliens  from  taking  and  holding  real 
property  here. 


iSGriffeth  v.  Pritchard,  5  Barn.  & 
Aid.  765,  780;  2  Kent  Comm.  61; 
cf.  I  R.  S.  719,  I  9;  i  i5f  Real  Prop. 
Law. 

1®  See  under  %  13,  infra,  pp.  125, 127. 

2<>  2  R.  S.  57,  §  4 ;  Mick  v.  Mick,  10 
Wend.  379;  Wadsworth  v.  Wads- 
worth,  12  N.  Y.  376;  Downing  v. 
Marshall,  23  id.  366,  375;  Hall  v. 
Hall,  81  id.  130;  Beekman  v.  Bonsor, 
23  id.  298,  316;  Van  Courtland  v. 
Ncvert,  11  N.  Y.  Supp.  148,  152; 
McGillis  V.  McGillis,  154  N.  Y.  532, 

540. 

21  Wadsworth  v.  Wadsworth,  12 
N.  Y.  376;  Marx  v.  McGlynn,  88  id. 

357,  376. 

*2Chap.  115,  Laws  of  1845; 
amended,  chap.  261,  Laws  of  1874;  < 


R.  S.  720,  I  15;  Hall  V.  Hall,  81  N, 
Y.  130;  f/.  Marx  v.  McGlynn,  88  id. 
376;  chap.  207,  Laws  of  1893;  IS  12, 
Real  Prop.  Law;  chap.  38,  Laws  of 
1875;  Kelly  V.  Pratt,  41  Misc.  Rep. 
31 ;  Smith  v.  Reilly,  31  id.  701 ;  Smith 
V.  Smith,  70  App.  Div.  286 ;  Haley  v. 
Sheridan,  ipo  N.  Y.  331;  and  see 
under  §  13,  Real  Prop.  Law. 

23  Smith  V.  Reilly,  31  Misc.  Rep. 
701. 

**Chap.  593,  Laws  of  1897;  I  10, 
supra;  Fay  v.  Taylor,  31  Misc.  Rep. 
32;  Geofroy  v.  Riggs,  133  U.  S.  258. 

2*  See  above,  p.  106. 

^Became  a  law  May  19,  1897, 
with  the  approval  of  the  governor. 
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The  effect  of  this  act  was  to  make  it  most  clear  that  all  the  sub- 
jects of  Great  Britain  or  most  other  European  States^  have  the 
capacity  of  citizens  in  respect  of  real  property  within  this  juris- 
diction.* In  some  cases  treaties  had  already  conferred  such  rights 
on  foreigners^*  and  then  this  act  is  declaratory  only.  But  where  a 
treaty  does  not  confer  the  right  and  a  foreign  State  does  permit 
Americans  to  take  real  property  within  its  territory  then  its  citi- 
zens may  take  and  hold  in  New  York  under  this  act  alone. 

Porto  Sicans  and  Filipinos.  At  the  present  time,  citizens  of  the 
newly  annexed  insular  provinces  of  Porto  Rico  and  the  Philippine 
Islands  occupy  a  peculiar  status.  They  are  neither  citizens  nor 
aliens,  but  are  under  the  protection  of  the  United  States.^  But 
they  may  be  naturalized.'* 

Hawaiian!.  By  act  of  Congress  of  April  30,  1900,**  the  citizens 
of  the  Republic  of  Hawaii  on  the  12th  day  of  August,  1898,  were 
made  citizens  of  the  United  States.  Naturalization  in  Hawaii  is 
controlled  by  act  of  Congress  of  June  29,  1906.^ 

Subject  Populations.  The  citizens  of  any  country  annexed  to  the 
United  States,  as  they  then  owe  permanent  allegiance  to  the  United 
States,  may  become  citizens  of  the  United  States  by  naturalization.^* 


*TSee  as  to  France,  Geofroy  v. 
Riggs,  133  U.  S.  258.  See  as  to 
England,  Haley  v.  Sheridan,  190  N. 
Y.  331. 

**  Fay  V.  Taylor,  31  Misc.  Rep.  32 ; 
Haley  v.  Sheridan,  46  Misc.  Rep. 
S06;  modified,  107  App.  Div.  17;  114 
App.  Div.  903;  190  N.  Y.  331. 

» Geofroy  v.  Riggs,  133  U.  S.  258. 
Vide  infra,  under  I  13  as  to  effects 
of  treaties. 

•>Sec  above,  p.  112,  "Collective 
Naturalization,"    and    consult    Van 


Djrne,  "Citizenship  of  the  United 
States,"  passim,  and  Gonzales  v.  Wil- 
liams, Immigration  Commissioner, 
192  U.  S.  I ;  Richmond  v.  People  of 
Porto  Rico,  51  Misc.  Rep.  202. 

'^  8  30,  34  U.  S.  Stats,  at  Large, 
p.  606. 

32  31  U.  S.  Stats,  at  Large,  141. 

8834  U.  S.  Stats,  at  Large,  596; 
United  States  v.  Rodiek,  162  Fed. 
Rep.  469. 

^5  30,  34  U.  S.  Stats,  at  Large, 
606. 
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§11.  Capacity  to  transfer  real  property.  A  person  other  than 
.a  minor,  an  idiot,  or  person  of  unsound  mind^  seized  of  or 
entitled  to  an  estate  or  interest  in  real  property,  may  transfer 
such  estate  or  interest. 

Formerly  section  3  of  the  old  Real  Property  Law  of  1896,  chapter  XLVI^ 
General  Laws: 

{  3.  Capacity  to  transfer  real  property.— A  person  other  than  a  minor^ 
an  idiot,  or  person  of  unsound  mind,  seized  of  or  entitled  to  an  estate  or 
interest  in  real  property,  may  transfer  such  estate  or  interest.** 

This  section  3  was  originally  taken  from  i  Revised  Statutes,  719,  sectiotk 
10: 

§  10.  Every  person  capable  of  holding  lands,  (except  idiots,  persons  of 
unsound  mind,  and  infants),  seized  of,  or  entitled  to,  any  estate  or  interest 
in  lands,  may.  alien  such  estate  or  interest  at  his  pleasure,  with  the  effect,, 
and  subject  to  the  restrictions  and  regulations  provided  by  law.w 

History  of  this  Section.  The  section  of  the  Revised  Statutes  now 
again  re-enacted  was  taken  from  an  older  statute  of  this  State,*^ 
which  in  terms  owed  its  enactment  to  the  fundamental  revision  by 
Jcnes  &  Varick  of  the  great  English  statutes  presumed  to  have 
extended  to  New  York  before  its  independence,^  and  to  have  been 
adopted  by  the  first  Constitution  of  th^  State.*®  The  English 
statutes  thus  re-enacted  were  not  new  laws,  but  old  laws  dressed 
in  a  more  suitable  garb  and  adapted  to  the  new  order  of  things.*^ 
Messrs."  Jones  &  Varick,  authors  of  the  revision  of  1789,  took  the 
original  of  the  section  in  question  from  the  statute  commonly* 
called  Quia  Emptores  terrarumJ^  The  history  of  a  tenant's  power 
to  alienate  his  lands  has  been  already  indicated  at  length  in  the 
Introductory  Chapter*^  and  need  not  be  repeated.  The  comple- 
ment of  this  section  is  now  found  in  article  I  of  the  Constitution: 
*'  all  fines,  quarter  sales,  or  other  like  restraints  upon  alienation^ 
reserved  in  any  grant  of  land  hereafter  to  be  made,  shall  be 
void."  *^    The  Statute  of  Quia  Emptores  has  now  been  firmly  held 

»  Repealed  by  Real  Prop.  Law  of  64;  People  v.  Clarke,  9  id.  349.  362; 
1909,  I  460.  art.  14,  chap.  50,  Con8<^i-  Van  Rensselaer  v.  Hayes,  19  id.  74; 
dated  Laws.    See  below,  §  46a  Jackson  v.  Schutz,  18  Johns.  186 ;  4 

3«  Repealed,    chap.    S47,    Laws   of      ^^^'  C^^"^'  494-    Note  of  Revisers. 

to  part  2,  chap,  i,  tit.  i,  art  i,  R.  S. 

^   ,          .       ,  •         •  **  18    E<Iw.    I ;   2    Inst   500;    see 

I  R.  L.  70,  I  i;  Id.  74»  I  5.  above,  p.  17. 

»2  J.  &  V.  67;  Id.  6a  ^Supra,  pp.  13-iS. 

»f  25,  Const  of  1777.  ^  Supra,  p.  82. 
*>  Coming  v.  McCullough,  i  N.  Y. 


1896. 

37 


«u 


Restraints  on  Ai.ienation. 


117 


to  have  been  in  force  in  the  province  of  New  York,  the  intimation 
to  the  contrary  being  rejected.** 

Bestraints  on  AlienatioiL  By  the  common  law  certain  restraints  on 
the  power  of  alienation  are  void  as  repugnant  to  the  estate 
granted.*"  Restraints  on  alienation  are  now  prohibited  also  by  our 
statute  directed  against  perpetuities,-**  regulated  by  the  unrepealed 
portion  of  the  common  law  relating  to  persons  non  sui  juris^'^ 
and  forbidden  by  the  constitutional  prohibition  given  above.*®  This 
section  of  the  present  act  is  of  historical  interest,  being  a  mutilated 
survival  of  the  old  Statute  of  Quia  Emptores,  with  the  portion 
relating  to  tenures  obliterated.*^ 

What  Estates  and  Interests  Transferable.  What  estates  and  interests 
are  transferable,  and  by  whom,  is  denoted  in  a  subsequent  place.^ 

Interpretation  of  Section  xz.  Supra.  In  so  far  as  this  section  of  the. 
Real  Property  Law  is  now  concerned,  it  is  sometimes  regarded  as 
auxiliary.*^*  But  in  the  case  of  married  women's  property  it  was 
at  one  time  cited  as  an  enabling  act.*®  The  notable  change  in 
the  language  of  the  Revised  Statutes,*®  made  by  this  section  of 
the  Real  Property  Law,*^  is  contradicted  by  the  note  of  the  Statu- 
tory Revision  Commission  —  that  it  is  unchanged  in  substance." 
The  section  in  the  Revised  Statutes,  it  will  be  observed,  limited  its 
own  application  to  persons  capable  of  holding  lands.  The  present 
revision  changes  this  language  to  "a  person  *  *  *  seised  of 
or  entitled  to  an  estate  or  interest  in  real  property."  Seisin  in  mod- 
em law  simpliciter  means  ownership  of  an  estate  of  freehold.*^  In 
fietidal  law  it  meant  the  investiture  of  the  tenant,  whereby  he  was 
admitted  into  possession  of  the  feud.*^    At  one  time  it  referred  to 


^  Supra,  p.  17;  Van  Rensselaer  v. 
Hayes,  19  N.  Y.  68;  cf.  De  Peyster 
V.  Michael,  6  id.  467;  and  see  obser- 
vation, p.  87,  note  37,  on  the  Statute 
of  Quia  Emptores. 

*•*  See  below,  under  this  section. 

*•  I  42,  Real  Prop.  Law. 

^'^  Infra,  under  this  section. 

^  Supra,  p.  82. 

«See  Const.,  art.  i,  I  14,  supra, 
p.  82. 

^  Infra,  article  3,  and  see  next 
page,  **  Restraints  on   Alienation." 

^'  Sed  cf.  Freeborn  v.  Wagner,  49 
Barb.  43,  54;  Wetmore  v.  Kissam,  3 
Bosw.  321,  327. 

tt  Dtckerman     v.     Abrahams,     21 


Barb.  551;  Andrews  v.  Shaffer,   12 
How.  Pr.  441,  443. 

6*1  R.  S.  7i9f  5  10. 

*^8  II,  supra. 

"  Vide  Appendix  II,  note  to  §  3. 

CO  Matter  of  Dodge,  105  N.  Y.  585, 

591. 

5'' Lord  Mansfield  in  Taylor  dem. 
Atkyns  v.  Horde,  i  Burr.  107;  note 
to  Hale's  Hist.  Common  Law  (Lon- 
don Edit,  of  1820),  p.  202;  Jackson 
ex  dem.,  etc.  v.  Demont,  9  Johns.  55, 
58;  Vanderheyden  v.  Crandall,  2 
Den.  9,  22,  23.  But  sometimes  it 
was  applied  even  to  possession  of 
terms  of  years.  Williams  on  Seisin, 
4,  citing  Bracton  and  Littleton. 
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a  possession  protected  by  the  Assizes.**  It  thus  came  to  mean 
possession  of  a  freehold  estate.**  It  now  refers  to  an  estate, 
not  to  lands,**  and  is  often  used  even  in  connection  with  chattels^ 
as  synonymous  wdth  possession.^^  In  this  sen^e  of  the  term  seised» 
this  section,  as  now  framed,  may,  standing  alone,  enable  aliens 
to  transfer  estates  or  interests  in  lands,  and  this  irrespective  of 
section  15  of  this  act.® 

Exceptions  Made  by  this  Section.  This  section  excepts  minors,  idiots 
and  persons  of  unsound  mind.  By  the  common  law  persons  non 
sui  juris  are  unable,  of  themselves,  to  transfer  rights  of  property. 
Infants  may  not  alien  their  lands,  but  may  purchase,  subject  to 
the  right  to  disaffirm  on  their  attaining  majority.®^  Idiots,^  and 
lunatics,®^  labor  under  similar  disability .®®  The  law  makes,  in  most 
cases,  provision  for  the  necessary  alienation  of  the  lands  of  per- 
sons thus  situated,  by  means  of  trustees,  guardians,  curators  and 
committees.*' 

Restraints  on  Alienation  by  Tenants  in  Fee  Simple.  A  devise  or  grant 
in  fee  simple,  or  in  tail,  with  a  proviso  that  tenant  shall  not  alien  is 
void  by  the  common  law  as  repugnant  to  the  estate  granted.®   But 


«8  Holmes,  London  Law  Quar.,  I, 
168;  Glanvill,  Liber  i,  cap.  7. 

80  Williams  on  Seisin,  5;  Watkins, 
Descents,  40^  41;  2  Washburn,  Real 
Prop,  (ist  ed.),  485;  2  Preston,  Ab- 
stracts of  Title,  282. 

«>Van  Rensselaer  v.  Poucher,  5 
Den.  35. 

«  Challis,  47,  note.  And  see  Prof. 
Maitland,  Seisin  of  Chattels,  i  Law 
Quar.  Rev.  324;  2  id.  481. 

®  Cf.  S  15,  Real  Prop.  Law ;  Haley 
V.  Sheridan,  190  N.  Y.  331,  33^. 

^i  Black.  Comm.  465;  2  id.  291; 
c/.  2  Kent  Comm.  235  et  seq.; 
Chapin  v.  Shafer,  49  N.  Y.  407,  412 ; 
Gillett  v.  Stanley,  i  Hill,  121 ;  Con- 
roe  v.  Birdsall,  i  Johns.  Cas.  127; 
Qapp  v.  Byrne,  155  N.  Y.  535;  Al- 
frey  v.  Colbert,  168  Fed.  Rep.  231; 
Egan  V.  Scully,  29  App.  Div.  617, 
and  text  under  %  lAh  Real  Prop. 
Law,  infra. 

^2  Black.  Comm.  291;  2  Kent 
Comm.  450;  Valentine  v.  Lunt,  51 
Hun,  544;  I  Thomas,  "EsUtes  by 
Will,"  47  et  seq. 


^  2  Black.  Comm.  291 ;  Delafield  v. 
Parish,  25  N.  Y.  9,  69;  Hughes  v. 
Jones,  116  id.  67;  Blinn  v.  Schwarz, 
177  id.  252.  Even  before  office 
found;  Smith  v.  Ryan,  191  N.  Y. 
452. 

*^The  cases  on  this  head  arc  very 
fully  collated  in  i  Thomas,  "Estates 
by  Will,"  47  et  seq.,  and  sec  Booth 
V.  Fuller,  35  App.  Div.  117. 

*^See  Gerard,  Titles  to  Real  Es- 
tate (5th  ed.),  chaps.  25,  3a 

w  Bradley  v.  Peixoto,  3  Ves.  324; 
Tudor,  Real  Prop.  Cas.  970  seq.; 
Newkirk  v.  Newkirk,  2  Cai.  345: 
Schermerhom  v.  Negus,  i  Den.  448; 
Roosevelt  v.  Thurman,  i  Johns.  Ch. 
220;  Jackson  v.  Robins,  16  Johns. 
537;  Oxley  v.  Lane,  35  N.  Y.  340, 
346 ;  De  Peyster  v.  Michael,  6  id.  467. 
490,  overruling  Jackson  v.  Schutz,  18 
Johns.  174;  McDonald  v.  Walgrove, 
I  Sandf.  Ch.  274 ;  Snedeker  v.  Cong- 
don,  41  App.  Div.  433;  Brown  v. 
Brown,  54  id.  6;  Greene  v.  Greene, 
125  N.  Y.  506.  512;  Booker  v.  Booker, 
119  App.  Div.  482. 
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a  partial  restriction  not  to  sell  for  a  particular  tame  or  to  a  particu- 
lar person  may  be  good,*®  if  restricted  to  the  legal  limit  of  time.^^ 
Restraint  on  alienation  by  tenant  of  fee  farm  is  also  bad.^^ 

Settraints  on  Alienation  by  Tenants  for  Life  or  Years.  Certain  cove- 
nants in  restraint  of  alienation  by  tenants  for  life  or  years  are  held 
valid,  although  not  implied  or  encouraged/*  But  an  attempt  to 
make  an  estate  for  life  inalienable  without  any  limitation  over  is 
void  as  repugnant  to  the  estate  granted J^ 

A  limitation  by  a  third  person  to  one  absolutely,  with  an  invalid 
restriction  upon  alienation,  must  be  distinguished  from  a  limitation 
until  alienation,  and  upon  attempted  alienation  over  to  a  stranger. 
In  the  latter  case  if  the  primary  limitation  is  for  life  the  limita- 
tion over  is  certainly  valid  ;^^  and  in  this  State  such  a  limitation 
of  a  fee  until  attempted  alienation,  and  then  remainder  over  to  a 
stranger,  may  be  valid,  if  within  the  rule  against  perpetuities/* 
But  such  a  settlement  by  a  man  on  hdmself  is  invalid/® 


•  Shep.  Touchstone,  129,  131 ;  Ox- 
ley  V.  Lane,  35  N.  Y.  340,  347.  Sed 
cf.  Schermerhom  v.  Negus,  i  Den. 
448;  Holden  v.  Rush,  119  App.  Div. 
716;  Cowell  v.  Colorado  Springs  Co., 
100  U.  S.  56;  St  Stephen's  Church 
V.  Church  of  Transfiguration,  59 
Misc.  Rep.  560. 

'^  Infra,  %  42,  Real  Prop.  Law. 

'^J  Lunham's  Estate,  Ir.  Rep.,  5  Eq. 
170;  Strahan,  Law  of  Property,  39. 

w  De  Peyster  v.  Michael,  6  N.  Y. 
at  p.  491;  Livingston  v.  Stickler,  7 
Hill,  253;  Jackson  v.  Groot,  7  Cow. 
285;  Jackson  v.  Silvemaili  15  Jdins. 


278;  Schenkel  v.  Lischinsky,  45  Misc. 
Rep.  423;  Green  v.  Head,  54  Misc. 
Rep.  484. 

'^Bramhall  v.  Ferris,  14  N.  Y.  41, 
44;  Hall  V.  Thompson,  5  Pai.  586; 
De  Graw  v.  Clawson,  1 1  id.  at  p.  140 ; 
Rome  Exchange  Bank  v.  Eames,  4 
Abb.  Ct,  App.  Dec.  83,  99. 

7*  Marsden,  Perpetuities,  7, 

^*H  50,  52,  53.  57»  149,  Real  Prop. 
Law ;  Brewster  v.  Brewster,  4  Sandf. 
Ch.  22,  28. 

7^  Gray,  Restraints  on  Alienation, 

I  90  ^^9* 
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§  12.  Deposition  of  resident  alien.   An  alien  who,  pursuant  to 

the  laws  of  the  United  States,  has  declared  his  intention 
of  becoming  a  citizen,  and  who  is,  and  intends  to  remain,  at 
resident  thereof,  may  make  a  written  deposition  to  such 
facts,  before  any  officer  authorized  to  take  the  acknowledg- 
ment or  proof  of  deeds  to  entitle  them  to  be  recorded  within 
the  state.  Such  deposition  must  be  certified  by  the  officer 
before  whom  it  is  made,  and  may  be  filed  in  the  office  of  the 
secretary  of  state,  and  when  so  filed,  must  be  recorded  by 
him  in  a  book  kept  for  that  purpose.  Such  deposition  shall 
be  presumptive  evidence  of  the  facts  therein  contained. 

Formerly  section  4  of  the  old  Real  Property  Law  of  1896,  chapter  XLVI, 
General  Laws: 

§  4.  Deposition  of  resident  alien.— An  alien  who,  pursuant  to  the  laws  of 
the  United  States,  has  declared  his  intention  of  becoming  a  citizen,  and  who 
is,  and  intends  to  remain,  a  resident  thereof,  may  make  a  written  deposition 
to  such  facts,  before  any  officer  authorized  to  take  the  acknowledgment  or 
proof  of  deeds  to  entitle  them  to  be  recorded  within  the  state.  Such  depo- 
sition must  be  certified  by  the  officer  before  whom  it  is  made,  and  may  be 
filed  in  the  office  of  the  secretary  of  state,  and  when  so  filed,  must  be  re- 
corded by  him  in  a  book  kept  for  that  purpose.  Such  deposition  shall  be 
presumptive  evidence  of  the  facts  therein  contained.''^ 

Section  4  was  originally  taken  from  i  Revised  Statutes,  720,  section  15,  as 
amended  by  chapter  272,  Laws  of  1834: 

§  15.  Any  alien  who  has  come,  or  who  may  hereafter  come  into  the  United 
States,  may  make  a  deposition  or  affirmation  in  writing  before  any  officer 
authorized  to  take  the  proof  of  deeds  to  be  recorded,  that  he  is  a  resident  of, 
and  intends  always  to  reside  in  the  United  States,  and  to  become  a  citizen 
thereof,  as  soon  as  he  can  be  naturalized,  and  that  he  had  taken  such  in- 
cipient measures  as  the  laws  of  the  United  States  require,  to  enable  him  to 
obtain  naturalization;  which  shall  be  certified  by  such  officer,  and  be  filed 
and  recorded  by  the  secretary  of  state  in  a  book  to  be  kept  by  him  for  that 
purpose;  and  such  certificate,  or  a  certified  copy  thereof,  shall  be  evidence 
of  the  facts  therein  contained J^ 

Interpretation  of  Section.  As  this  section  is  merely  directory  or 
permissive,  the  decisions  bearing  on  its  results  are  properly  re- 
served for  the  enabling-  section  following,  without  which  this  sec- 
tion is  incomplete,  except  as  to  a  rule  of  evidence  therein  stated. 

Oath  of  Affirmation.  An  oath  or  an  affirmation  may  be  made  to  the 
deposition  referred  to  in  this  section.™ 

^  Repealed  by  Real  Prop.  Law  of  ''^  Note  to  §  4,  Appendix  II,  citing 

1909,  I  460,  art.   14,  chap.  50,  Con-      §  847,  Code  Civ.  Pro.,  §  2165,  U.  S. 
solidated  Laws.    See  below,  6  460.  R.  S. 

^8  Repealed,    chap.    547,    Laws    of 
1896. 
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Ap^cs  to  Females.  This  section  would  seem  to  apply  to  females 
in  a  proper  case.  The  General  Construction  Law  provides  that 
words  of  the  masculine  gender  include  the  feminine;^  although 
the  provision  of  the  Revised  Statutes  as  amended,  making  devises 
to  aliens  void,  does  not  in  the  case  of  a  devise  require  such  a 
deposition  by  alien  females.^^ 

*Chap.  677,  Laws  of  1892;  chap,  81 2  R.  S.  57,  I  4,  amended  chap. 

I,  General  Laws,  18;  §  22,  chap.  22,  15,  Laws  of  1845 ;  chap.  38^  Laws  of 

Consolidated  Laws,  chap.  27,  Laws  1875;  Smith  v.  Reilly,  31  Misc.  Rep. 

of  1909^  and  see  next  section  of  this  701.    Sed  cf,  %  Ij,  Real  Prop.  Law. 
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§  13.  When  and  how  alien  may  acquire  and  transfer  real 

property.  An  alien  may,  for  a  term  of  six  years  after  filing 
the  deposition  described  in  the  last  preceding  section,  take, 
hold,  convey  and  devise  real  property.  If  such  deposition  be 
filed,  or  such  alien  be  admitted  to  citizenship,  a  grant,  devise, 
contract  or  mortgage  theretofore  made  to  or  by  him  is  as 
valid  and  effectual  as  if  made  thereafter;  provided,  however, 
that  a  devise  to  an  ahen  shall  not  be  valid  unless  a  deposition 
be  filed  by  him,  or  he  be  admitted  to  citizenship,  within  one 
year  after  the  death  of  the  testator,  or  if  the  devisee  is  a 
minor,  within  one  year  after  his  majority.  If  a  person  who 
has  filed  such  a  deposition  dies  within  six  years  thereafter, 
and  before  he  is  admitted  to  citizenship,  his  widow  is  entitled 
to  dower  in  his  real  property,  and  if  he  dies  intestate,  his 
heirs  or  the  persons  who  would  otherwise  answer  to  the 
description  of  heirs,  inherit  his  real  property,  upon  such 
persons  being  admitted  to  citizenship,  or  filing  a  deposition 
in  their  own  behalf,  within  one  year  after  such  death,  or  if 
minors,  within  one  year  after  their  majority.  If  an  action 
or  proceeding  is  commenced  by  the  state  to  recover  real 
property  held  by  an  alien,  such  action  or  proceeding  shall  be 
suspended  upon  the  fihng  of  such  deposition,  and  the  service 
'of  a  certified  copy  thereof  upon  the  attorney-general,  and  the 
payment  of  the  costs  to  the  time  of  sucl]  service. 

Formerly  section  s  of  the  old  Real  Property  Law  of  1896,  chapter  XLVI, 
General  Laws: 

S  5.  When  and  how  alien  may  acquire  and  transfer  real  property. — 
An  alien  may,  for  a  term  of  six  years  after  filing  the  deposition  described 
in  the  last  preceding  section,  take,  hold,  convey  and  devise  real  property. 
If  such  deposition  be  filed,  or  such  alien  be  admitted  to  citizenship,  a  grant, 
devise,  contract  or  mortgage  theretofore  made  to  or  by  him  is  as  valid  and 
effectual  as  if  made  thereafter ;  provided,  however,  that  a  devise  to  an  alien 
shall  not  be  valid  unless  a  deposition  be  filed  by  him,  or  he  be  admitted  to 
citizenship,  within  one  year  after  the  death  of  the  testator,  or  if  the  devisee 
is  a  minor,  within  one  year  after  his  majority.  If  a  person  who  has  filed 
such  a  deposition  dies  within  six  years  thereafter,  and  before  he  is  admitted 
to  citizenship,  his  widow  is  entitled  to  dower  in  his  real  property,  and  if  he 
dies  intestate,  his  heirs  or  the  persons  who  would  otherwise  answer  to  the 
description  of  heirs,  inherit  his  real  property,  upon  such  persons  being  ad- 
mitted to  citizenship,  or  filing  a  deposition  in  their  own  behalf,  within  one 
year  after  such  death,  or  if  minors,  within  one  year  after  their  majority. 
If  an  action  or  proceeding  is  commenced  by  the  state  to  recover  real  prop* 
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crty  held  by  an  alien,  such  action  or  proceeding  shall  be  suspended  upon  the 
filing  of  such  deposition,  and  the  service  of  a  certified  copy  thereof  upon  the 
attorney-general,  and  the  payment  of  the  costs  to  the  time  of  such  service.*2 

Section  5  was  originally  taken  from  i  Revised  Statutes,  720,  sections  16, 
17  and  .18,  and  i  Revised  Statutes,  721,  section  19 : 

§  16.  Any  alien  who  shall  make  and  file  such  deposition,  shall  thereupon 
be  authorized  and  enabled  to  take  and  hold  lands  and  real  estate,  of  any  kind 
whatsoever,  to  him,  his  heirs  and  assigns  forever,  and  may,  during  six  years 
thereafter,  sell,  assign,  mortgage,  devise  and  dispose  of  the  same,  in  any 
manner,  as  he  might  or  could  do  if  he  were  a  native  citizen  of  this  state,  or 
of  the  United  States,  except  that  no  such  alien  shall  have  power  to  lease  or 
demise  any  real  estate,  which  he  may  take  or  hold  by  virtue  of  this  provision, 
until  he  becomes  naturalized.^ 

I  17.  Such  alien,  shall  not  be  capable  of  taking  or  holding  any  lands  or 
real  estate,  w\dch  may  have  descended,  or  been  devised  or  conveyed  to  him 
previously  to  his  having  become  such  resident,  and  made  such  deposition  or 
affirmation  as  aforesaid.^ 

i  I&.  When  such  alien  shall  die  within  six  years  after  making  and  filing 
such  deposition,  intestate,  leaving  heirs  inhabitants  of  the  United  States, 
such  heirs  shall  take  by  descent,  and  hold  any  real  estate  of  which  such  alien 
died  seized,  in  the  same  manner  as  they  would  have  inherited  if  such  alien 
had  been,  at  the  time  of  his  death,  a  citizen  of  this  state.^ 

f  19.  If  any  alien  shall  sell  and  dispose  of  any  real  estate,  which  he  is 
entitled  by  law  to  hold  and  dispose  of,  he,  his  heirs  and  assigns,  may  take 
mortgages  in  his  or  their  own  name,  as  a  collateral  security  for  the  purchase 
money  due  thereon,  or  any  part  thereof;  and  such  mortgagee,  his  heirs, 
assigns  or  legal  representatives,  or  any  of  them,  may  re-purchase  any  of  the 
said  premises,  on  any  sale  thereof  made  by  virtue  of  any  power  contained 
in  such  mortgage,  or  by  virtue  of  any  judgment  or  decree  of  any  court  of 
law  or  equity,  rendered  in  order  to  enforce  the  payment  of  any  part  of  such 
money,  and  may  hold  the  same  premises,  in  the  like  manner,  and  with  the 
same  authority,  as  the  same  were  originally  held  by  such  mortgagor.^ 

Note  of  Commissioners.  The  old  Commissioners  of  Statutory  Revi- 
sion, in  their  revision  of  the  General  Laws,  commented  with  unusual 
fullness  on  the  changes  made  by  "  The  Real  Property  Law  '*  in 
respect  of  aliens.^ 

Aliens  May  Take  by  Purchase^  By  the  common  law  aliens  might 
take  lands  by  purchase  (which  include  devise^)  and  hold  them  as 

« Repealed  by  Real  Prop.  Law  of  ^  Repealed,  chap.  547,  Laws  of 
1909,   i  460,  art.   14,  chap.  50,  Con-       1896, 

solidated  Laws.    See  below,  I  460.  ^g!^^^^'"''''''^'    ^^''^-    ^^'    ^"^^    ""^ 

« Repealed,    chap.    547,    Laws    of      '  ^^^^    ^^^^^    ^^^^^^    ^^^    jj^ 
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preliminary   note.   "Aliens." 


M  Repealed,    chap,    547,    Laws    of         ^Sui>ra,  p.  113,  under  §  10,  Real 
1896.  Prop.  Law. 
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against  every  one  but  the  King.~  The  disabilities  of  aliens,  being- 
primarily  due  to  the  common  law*^  adopted  in  this  State,  have  been 
removed  to  some  extent  by  legislation. 

Disabilities  of  Aliens  HemoTed.  The  disabilities  of  certain  resident 
aliens  were  removed  at  a  very  early  period  in  New  York  by  special 
acts  of  the  Legislature.  This  legislation  was  of  a  two-fold  char- 
acter: I.  Quieting  the  titles  of  those  who  then  held  lands  in  the 
State  of  New  York,  deduced  from  aliens.®^  II.  Enabling  alien 
residents,  or  friends,  to  take  and  hold  lands,  and  in  certain  cases 
to  transmit  title  thereto.^  By  such  legislation  aliens  were  em- 
powered to  take  by  devise  or  (fescent  from  such  aliens  as  were 
then  lawfully  seised,  but  not  otherwise.  Having  thus  acquired 
title,  aliens  might  continue  to  hold  and  transmit  title  to  the  lands 
so  transmitted  to  them,  until  such  lands  came  into  the  hands  of 
citizens.^    Such  aliens  might  also  mortgage  their  lands.^ 

Disabilities,  how  Removed.  The  Revised  Statutes,  consolidating  an 
act  of  1825,®*  empowered  any  alien  coming  into  the  State  to  make 
and  file  a  deposition,  etc.,  of  intended  residence  and  naturalization ,•• 
and  thereupon  to  take  and  hold  lands,  and  during  six  years  to 


8®  Craig  V.  Leslie,  3  Wheat.  563 ;  2 
Kent  Comm.  61 ;  Haley  v.  Sheridan, 
190  N.  Y.  331,  338. 

^  Supra,  p.  112. 

w  Chap.  42,  Laws  of  1789;  2 
Greenleaf,  279;  chap.  123,  Laws  of 
1807;  chap.  297,  Laws  of  1826;  i  R. 
S.  754,  §  22;  chap.  115,  Laws  of 
1845.  The  status  of  aliens  in  New 
York  prior  to  Independence  may  be 
determined  from  certain  English 
statutes.  13  Geo.  II,  chap.  7;  2 
Geo.  Ill,  chap.  25;  13  Geo.  Ill, 
chap.  25;  II  &  12  Wm.  Ill,  chap.  6; 
and  see  index,  "Aliens,"  Hist.  Real 
Prop,  in  New  York. 

^The  principal  acts  are,  chap.  72, 
Laws  of  1798,  construed  in  chap.  25, 
Laws  of  1819;  chap.  49,  Laws  of 
1802;  chap.  109,  Laws  of  1804;  chap. 
25,  Laws  of  1805;  chap.  21,  Laws  of 
1807;  chap.  123,  Laws  of  1807;  chap. 
175,  Laws  of  1808  (the  last  five  acts 
are  in  2  R.  L.  541,  544) ;  chap.  307, 


Laws  of  1825;  chap.  171,  Laws  of 
1830;  chap.  87,  Laws  of  1843;  i  R. 
S.  719,  S  9;  cf.  I  R.  S.  754,  S  22, 
now  §  294,  The  Real  Prop.  Law; 
and  see  chap.  593,  Laws  of  1897, 
p.  106,  supra. 

^Duke  of  Cumberland  v.  Graves, 
7  N.  Y.  305 ;  Heney  v.  Brooklyn  Be- 
nevolent Soc.,  39  id.  333;  People  v. 
Snyder,  41  id.  397 ;  Howard  v.  Moot, 
64  id.  262;  Watson  v.  Donelly,  28 
Barb.  653;  Parish  v.  Ward,  Id.  328; 
cf.    Haley   v.    Sheridan,    190   N.   Y. 

331,  337. 

•*  See  below,  under  this  section. 

*  Chap.  307,  Laws  of  1827,  p.  427 ; 
I  R.  S.  720,  §§  15,  16,  17  and  18. 
supra;  Wright  v.  Saddler,  20  N.  Y. 
320. 

w  Amended,  chap.  272,  Laws  of 
1834,  to  any  aliens  coming  into  the 
United  States.  See  S  12,  Real  Prop. 
Law,  and  i  R.  S.  720,  f  14,  set  out 
above  in  full. 
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dispose  of  the  same  in  any  way,  except  by  demise.^  This  license 
to  aliens  was  not  retroactive  so  as  to  enable  them  to  hold  lands 
acquired  before  the  filing  of  the  declaration  or  deposition,  as 
against  the  State.**  In  1845  a  demise  theretofore  made  by  an 
alien  to  a  citizen  or  an  alien  capable  of  holding  real  estate  was 
made  valid.*  In  the  same  year  the  Revised  Statutes  touching 
aliens'  declarations  or  depositions  of  an  intention  to  become  citi- 
zens^ was  so  amended  as  to  have  a  retroactive  effect  on  property 
theretofore  granted,  devised  or  conveyed  to. such  aliens.*  But  these 
statutes  constitute  a  mere  authority  to  aliens.  They  are  merely 
probationary,  and  the  filing  of  such  a  deposition  or  declaration  of 
intention  does  not  constitute  an  alien  a  citizen  of  the  United 
States,'  and  the  failure  of  the  declarant  to  complete  the  naturaliza- 
tion within  the  time  allotted  is  equivalent  to  an  abandonment  of  . 
the  license.* 

Patents  to  AUeoa.  A  grant  of  the  public  lands  to  aliens  by  legisla- 
tive authority  seems  to  operate  as  a  waiver  of  the  public  right  to  a 
forfeiture  for  alienage,  as  against  both  the  grantee  and  his  alien 
heirs.*^ 

Title  by  Descent  Thronsh  and  of  Aliens.  At  common  law  no  descent 
was  cast  on  an  alien,  nor  had  an  alien  inheritable  blood.®  The 
title  in  such  cases  continues  to  vest  in  the  State  without  any  pro- 
ceeding.^ The  Revised  Statutes,  consolidating  prior  acts  of  the 
Legislature,®  regulated  descents  from  aliens  who  should  file  declara- 
tions, or  depositions  of  intended  citizenship,  in  case  declarants  died 

«TSee  above,  i  R.  S.  720,  58   16,  » Jackson  ex  dem.,  etc  v.  Etz,  $ 

17  and  18,  set  out  in  the  text.    Cf.  Cow.  314. 

chap.  339,  Laws  of  1836;  chap.  115,  «Lcary  v.  Leary,  50  How.  Pr.  122; 

f  9,  Laws  of   1845 ;  Duscnberry  v.  29  App.  Div.  204;  Goodrich  v.  Rus- 

Dawson,  9  Hun,  51 1.  ^^"'  42  N.  Y.  177,  181;  Geofroy  v. 

« Hcncy  v.   Brooklyn   Benevolent  R'ggs*  ^33  U.  S.  258,  265 ;  Haley  v. 

Soc    39   N.    Y.   m\    Goodrich   v.  Sheridan,   46    Misc.    Rep.    560;    107 

RusseU,    42    id.     177;    Jackson    v.  f^^^p  ^^^- J^;  191   N. J.  33X,  338; 

^          '     V  •         r*                    x%    a  McCormack  v.  Coddmgton,  46  Misc. 

Beach.   I  Johns.  Cas.  399;  i  R.  S.  ^^^    ^^^.   ^^  ^^^    ^^    ^^^^  ^^^. 

720,  i  17,  supra.  ^g^j^  jg^  j^   Y.  467;  and  see  obser- 

»Chap.  115,  I  9,  Laws  of   1845.  •    vation  supra,  under  S  10,  Real  Prop. 
Cf.  chap.  339.  Laws  of  1836.  La^ 

ii  R.  S.  720.  H  IS-18  (sec  above  TLowenfeld  v.  Ditchett,  114  App. 

Twdcr  this  section).  Djy^  55.  Croner  v.  Cowdry,  139  N. 

«Chap.      IIS,     Laws     of     1845;  Y.  471,  476. 

amended,   chap.  576,  Laws  of  1857.  8  Chap.  261,  Laws  of  1826,  p.  348; 

•In  re  Moses,  83  Fed.  Rep.  995.  chap.  5.  Laws  of  1827;  cf.  McCarty 

^McCarty  v.  Deming,  6  Lans.  440.  v.  Deming,  6  Lans.  440. 
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within  six  years,  leaving  heirs  inhabitants  of  the  United  States. 
Such  heirs  were  empowered  to  take  as  if  such  alien  had  died  in 
possession  of  citizenship.®  In  1845  ^^  Legislature  made  important 
amendments  or  alterations  of  the  common  law,  inter  alia,  enabling 
aliens  to  inherit  lands  purchased  by  resident  aliens  dying  seised.^^ 
This  act  failed  to  remove  the  incapacity  of  aliens  to  inherit  from 
citizens.*^  This  was  remedied  by  further  legislation,  enabling 
aliens  to  take  by  descent  from  citizens.*^  But,  bcth  under  the  act 
of  1845  ^"^  Its  amendments,  if  such  aliens  were  males  of  full  age, 
they  were  required  to  take  steps  toward  naturalization  before  they 
could  hold  the  lands  as  against  the  State.*'  None  of  these  acts 
enabled  nonresident  aliens  to  take  lands  acquired  by  aliens  by 
descent;  nor  did  they  enable  resident  aliens  to  take  as  the  repre- 
sentatives of  nonresident  aliens.**  But  in  1893  an  act  was  passed, 
evidently  designed  to  remedy  even  this  state  of  things,"  This  last 
act  the  old  Commissioners  of  Statutory  Revision  did  not  cause 
to  be  re-enacted,  and  it  was  repealed.*®  Recently  the  important 
act  of  1897  removed  the  disabilities  of  most  Europeans."    Capacity 


»i  R.  S.  720,  I  18.  If  such  alien 
lived  beyond  six  years,  and  did  not 
complete  his  adjudication  of  citizen- 
ship, his  heirs  lost  the  benefit  of 
the  act.  McCarty  v.  Deming,  6  La'is. 
440. 

10  Chap.  115,  Laws  of  1845;  Etten- 
heimer  v.  Hefferman,  66  Barb.  374; 
Goodrich  v.  Russell,  42  N.  Y.  177; 
Stamm  v.  Bostwick,  122  id.  48; 
Wainwright  v.  Low,  132  id.  317; 
Callahan  v.  O'Brien,  72  Hun,  216. 

11  Leary  v.  Leafy,  50  How.  Pr. 
122;  Luhrs  V.  Elmer,  80  N.  Y.  171; 
Kelly  V.  Pratt,  41  Misc.  Rep.  31 ;  cf. 
I  R.  S.  753,  §  16;  §  291,  The  Real 
Prop.  Law. 

12  Chap.  261,  Laws  of  1874;  chap. 
38,  Laws  of  1875';  Wainwright  v. 
Low,  132  N.  Y.  313;  Stamm  v.  Bost- 
wick, 122  id.  48;  Daly  v.  Beer,  10 
N.  Y.  Supp.  893;  Kelly  v.  Pratt,  41 
Misc.  Rep.  31 ;  McCormack  v.  Cod- 
dington,  109  App.  Div.  741 ;  revd., 
184  N.  Y.  467;  Criswell  v.  Noble, 
61  Misc.  Rep.  483. 

*3Chap.  IIS,  Laws  of  1845,  as 
amended  by  chap.  261,  Laws  of  1874, 


and  chap.  38,  Laws  of  1875;  Good- 
rich V.  Russell,  42  N.  Y.  177;  Du- 
senberry  v.  Dawson,  9  Hun,  511; 
Maynard  v.  Maynard,  36  id.  227; 
Smith  V.  Reilly,  31  Misc.  Hep.  701; 
aflfd.,  sub  nom,.  Smith  v.  Smith,  70 
App.  Div.  286;  Haley  v.  Sheridan, 
46  Misc.  Rep.  506;  107  App.  Div.  17; 
191  N.  Y.  331 ;  McCormack  v»  Cod- 
dington,  46  Misc.  Rep.  510;  109  App. 
Div.  741;  revd.,  184  N.  Y.  567; 
Lowenfeld  v.  Ditchett,  114  App.  Div. 
56,  63. 

1*  Branagh  v.  Smith,  46  Fed.  Rep. 
517;  Callahan  v.  O'Brien,  72  Hun, 
216;  Stewart  v.  Russell,  91  App. 
Div.  310;  McCormack  v.  Codding- 
ton,  46  Misc.  Rep.  510;  109  App.  Div. 
741 ;  revd.,  104  N.  Y.  467;  Lowenfeld 
.  v.  Ditchett,  114  App.  Div.  56,  63. 

15  Chap.  207,  Laws  of  1893 ;  Mc- 
Cormack V.  Coddington,  184  N.  Y. 
476;  Haley  v.  Sheridan,  190  N.  Y. 
331;  cf.  i  95,  Decedent  Estate  Law. 

1®  See  Appendix  H,  Preliminary 
Note  to  The  Real  Prop.  Law,  and 
schedule  of  laws  thereby  repealed. 

^^  See  p.  106,  supra. 
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of  citizens  and  denizens  to  inherit  through  alien  ancestors  is  also 
provided  for  by  the  Decedent  Estate  Law." 

Wliat  Law  Regulates  Title  by  Descent  The  extent  of  the  common- 
law  disabilities  of  aliens  to  inherit  depends  on  the  law  in  force  at 
the  time  of  the  death  of  the  person  from  whom  they  claim  to 
inherit.^* 

Brothers  and  their  Descendants.  The  common-law  rule,,  that  aliens 
had  no  inheritable  blood,  did  not,  at  common  law,  impede  descent 
between  citizen  sons  of  an  alien  father,^  or  between  their  descend- 
ants. Such  descent  is  immediate.^  But  a  citizen  nephew,  whose 
father  is  an  alien,  could  not  inherit  from  a  citizen  uncle  under  this 
exception.**  Otherwise,  after  the  Revised  Statutes,  if  the  father 
was  dead.** 

Mortfages  to  Aliens.  Aliens  seised  of  real  estate,  which  by  any 
law  they  were  permitted  to  hold  and  dispose  of,  were  empowered 
by  the  Revised  Statutes  to  take  back  mortgages  thereon  and 
enforce  the  same,  and,  if  necessary,  they  or  their  representatives 
might  repurchase  and  hold  the  same.**  This  provision  was  not, 
however,  new  to  the  statute  book.**^  Irrespective  of  this  authority, 
an  alien  may  take  and  hold  a  mortgage  on  lands,  as  it  is  now  only 
collateral  security.** 

Wires  of  Aliens  Entitled  to  Dower.  The  wives  of  any  alien  residents 
of  this   State,  seised  of  real  estate,  were  by  statute  entitled  to 


isf  95,  Decedent  Estate  Law, 
chap.  13,  Consolidated  Laws  of  1909, 
passed  chap.   18,  Laws  of  1909. 

^•Hcney  v.  Brooklyn  Benevolent 
Society,  39  N.  Y.  333,  337;  Rcnner 
V.  MuUer,  44  N.  Y.  Super.  Ct.  535; 
Stewart  v.  Russell,  91  App.  Div. 
310. 

»2  Black.  Comm.  250;  Jackson 
V.  Green,  7  Wend.  333;  McGregor 
V.  Comstock,  3  N.  Y.  408;  McLean 
V.  Swanton,  13  id.  535,  542 ;  Luhrs  v. 
Eimer,  80  id.  171;  Renner  v.  Mul- 
Icr,  44  N.  Y.  Super.  Ct.  535;  Hyatt 
V.  Pugsley,  33  Barb.  373f  375;  Mc- 
Comiack  v.  Coddington,  184  N.  Y. 
at  p.  478. 

*«  McGregor  v.  Comstock,  3  N.  Y. 
408;  Banks  v.  Walker,  3  Barb.  Ch. 
438;  McLean  v.  Swanton,  13  N.  Y. 
535.  542;  Parish  v.  Ward,  28  Barb. 
328;  Wheeler  v.  Qutterbuck,  52  N. 


Y.  6f7,  71;  Luhrs  v.  Elmer,  80  id. 

171.  179. 
22  The  People  v.  Irvin,  21  Wend. 

128;  Lessees  of  Levy  v.   McCartee, 

6    Pet.    102;    Jackson    v.    Green,    7 

Wend.  333. 

2»Redpath   v.  Rich,  3   Sandf.  79; 

Jackson  v.  Fitz  Simmons,  10  Wend. 

9;   and   see   S   95,   Decedent   Estate 

Law,  chap.  13,  Consolidated  Laws  of 

1909,  passed  by  chap.   18,  Laws  of 

1909. 

2*  I  R.  S.  721,  f  18. 

»2  R.  S.  541.  All  repealed  by 
chap.  547,  Laws  of  1896  (Schedule 
of  Laws  Repealed). 

2«  Ludlow  V.  Van  Ness,  8  Bosw. 
178;  cf.  Atty.-Gen.  v.  Sir  George 
Sands,  Tudor,  Lead.  Cas.  Real  Prop. 
760,  774,  and  chap.  593,  N.  Y.  Laws 
of  1897,  supra,  p.  106. 
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dower  therein,  whether  they  were  aliens  or  citizens.*'  As  the  com- 
mon law  took  no  notice  of  an  alien,^  estates  created  by  operation 
of  law  could  not  by  the  common  law  pass  to  an  alien,  and  conse- 
quently an  alien  could  not  have  either  curtesy  or  dower.^  The 
act  of  1845  was  not  the  first  to  change  this  rule.*^  By  chapter  593, 
Laws  of  1897,**  certain  aliens  of  friendly  States  are  now  entitled 
to  dower.^  Since  1855,  alien  women  who  marry  citizens  of  the 
United  States  are  declared  ipso  facto  to  be  citizens,^  and  are,  of 
course,  entitled  to  dower  on  the  same  principle  as  other  citizens. 
But  this  was  not  so  formerly,  for  at  common  law  a  woman  might 
be  an  alien  and  her  husband  a  citizen.^ 

Devises  to  Aliens  Void,  The  New  York  Statute  of  Wills,  as  before 
stated,  declared  devises  to  aliens  void.^  This  statute  was,  however, 
modified  by  the  act  of  1845,®*  so  as  to  permit  resident  aliens  to  take 
by  devise  on  complying  with  that  act.'^  At  present  no  distinction 
is  made  in  this  respect  between  resident  and  nonresident  aliens." 


27  One  of  the  first  statutes  passed 
in  England  on  this  subject  was  8 
Hen.  v.;  Lewis  Bowles's  Case,  Tu- 
dor, Lead.  Cas.  Real  Prop.  73.  In 
1802,  chapter  49,  a  similar  act  was 
passed  in  New  York.  But  the  gen- 
eral act  was  chap.  115,  I  2,  Laws 
of  184s;  Burton  v.  Burton,  i  Keyes, 
359;  I  Abb.  Ct.  App.  Dec.  271; 
Goodrich  v.  Russell,  42  N.  Y.  177, 
182;  cf.  Currin  v.  Finn,  3  Den.  229; 
I  R.  S.  740,  §  2. 

28  Jackson  v.  Green,  7  Wend.  333 ; 
Jackson  v.  Jackson,  7  Johns.  214; 
Orser  v.  Hoag,  3  Hill,  79;  McLean 
V.  Swanton,  13  N.  Y.  535;  Luhrs  v. 
Eimer,  80  id.  171;  Leary  v.  Leary, 
So  How.  Pr.  122. 

29  Jackson  v.  Lunn,  3  Johns.  Gis. 
109,  121;  Jackson  v.  Fitz  Simmons, 
ID  Wend.  9,  16;  Mick  v.  Mick,  id. 
379;  Connolly  v.  Smith,  21  id.  59; 
Currin  v.  Finn,  3  Den.  229;  Wright 
V.  Sadler,  20  N.  Y.  320;  Story, 
Confl.  Laws,  S  448;  Burton  v.  Bur- 
ton, I  Keyes,  359,  360;  Haley  v. 
Sheridan,  46  Misc.  506;  modf.,  107 
App.  Div.  17;  190  N-  Y.  331. 


80  Chap.  49,  Laws  of  1802;  Sut- 
lifl  V.  Forgay,  i  Cow.  89;  affd.,  5  id. 
713.  But  the  act  of  1802  was  of 
limited  application,  i  R.  S.  74/0, 
§  2. 

SI  Now  §  10  of  the  Real  Prop. 
Law. 

82HalQr  V.   Sheridan,   190  N.  Y. 

331. 

«3U.  S.  R.  S.,  §  1904;  34  u.  a 
Stats,  at  Large,  1228 ;  Kelly  v.  Owen, 
7  Wall.  496;  and  see  above,  p.  liA, 
under   §   10^  Real  Prop.  Law. 

8* Bacon  Abr.  tit.  "Alien;"  Cur- 
rin V.  Finn,  3  Den.  229;  cf.  Priest  v. 
Gumming,  16  Wend.  617;  revd.,  20 
id.  338;  Wright  V.  Saddler,  20  N.  Y. 
at  p.  328. 

862  R.  S.  57,  I  4;  sec  above,  pu 
113,  under  I  10,  Real  Prop.  Law. 

8«Chap.   115,  Laws  of   1845. 

W'Hall  V.  Hall,  81  N.  Y.  130;  Mc- 
Gillis  V.  McGillis,  154  N.  Y.  53^  540; 
cf.  Stewart  v.  Russell,  91  App.  Div. 

310,  314. 

^  Supra,  p.  122 ;  chap.  38,  Laws  of 
1875 ;  chap.  593,  Laws  of  1897 ;  Smidi 
v.  Reilly,  31  Misc.  Rep.  701,  70  Appi 
Div.  286. 
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IHen  Women  may'  Take  by  Marxiage  SetUanent  By  the  act  of  1845^ 
an  alien  woman  being  a  resident  was  made  capable  of  taking  lands 
by  marriage  settlement^  or  by  devise/*  and  of  executing  every 
power  in  respect  to  the  reality  devised  to  her.*^  The  act  of  1845 
was  wholly  repealed  by  the  former  Real  Property  Law  of  1896.** 

CitixeB  Women  who  Marry  Aliena.  Concerning  the  rights  and  pow- 
ers of  citizen  women  who  marry  aliens  and  lose  their  original  po- 
litical status,  and  the  rights  of  the  issue  of  such  marriage,  consult 
the  next  succeeding  section  of  this  act.** 

Trusts  for  Aliens.  If  lands  be  devised  to  citizens  on  active  trusts 
for  aliens,  the  trusts  are  not  necessarily  invalid,  as  the  trustees 
have  capacity  to  take  and  hold,**^  and  where  the  land  is  directed 
to  be  sold  and  proceeds  distributed  among  aliens  this  is  a  gift  of 
money.**  Where  money  of  aliens  is  converted  into  lands  without 
the  consent  or  knowledge  of  such  aliens,  the  land  is  money  in 
equity.*^  But  where  an  alien  for  the  purpose  of  evasion  purchases 
land  and  takes  a  conveyance  in  the  name  of  a  third  person,  with- 
out any  written  declaration,  a  resulting  trust  will  not  arise  in  favor 
of  the  alien.**  A  mortgage  of  lands  to  citizen  trustees  for  the 
security  of  aliens  is  not  now  prohibited.**  Nor  is  a  conveyance  to 
aliens,  allowed  to  take  and  hold  lands  by  virtue  of  a  treaty  or  a 
statute,  longer  void,  even  if  it  is  for  the  benefit  of  alien  bene- 
fidaries.**  Where  an  alien  has  authority  to  hold  lands  for  his  own 
use,  he  may  take  and  hold  as  trustee.** 

Eifect  of  tlds  Section.  At  common  law  an  alien  who  held  lands, 
by  purchase,  might  hold  them  as  against  all  the  world  except  the 
State,  and  they  could  be  conveyed  by  him  subject  to  being  divested 

■•Chap.  115,  Laws  of  1845.  *«Meakings  v.  Cromwell,  5  N.  Y. 

«l8,id.  136. 

41}^^  id,  *7Anstice  v.  Brown,  6  Paige,  448. 

*«l  7,  id;  ef.  I  142,  Real  Prop.  *8Leggctt  v.  Dubois,  5  Paige,  114; 

La^  cf.    Atty.-Gen.    v.    Sands,    Hardrcs, 

« I  300,  The  Real  Prop.  Law,  and  488;  Tudor,  Lead    Cas.  Real  Prop, 

schedule  thereto  attached.  ^60;   Jackson  v    Leggett,   7^  Wend. 

44  t  ,^   p-«i  Pr««  T  a«  337;  Anstice  v.  Brown,  6  Paige,  448. 

nil  ^        Jr?'     Z\.  V      -  *« Ludlow  V.  Van  Ness,  8  Bosw. 

^  Marx  V.  McGlynn,  88  N.  Y.  357,      ^^ 

376;  Wainwright  V.  Low,  132  id  313.  6^  Hayden  v.  Sugden,  48  Misc.  108. 
319;  cf.  Bcckman  v.  Bonsor,  23  id.  51  Duke  of  Cumberland  v.  Graves, 
298,  316;  Ludlow  v.  Van  Ness,  8  9  Barb.  595;  7  N.  Y.  305;  Howard 
Bosw.  178;  Tudor,  Lead  Cas.  Real  y.  Moot,  64  id.  262;  Hayden  v.  Lug- 
Prop,  note,  774.  den,  48  Misc.  108. 
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on  the  recording  of  the  inquisition,^  Under  this  section  of  the 
Real  Property  Law  the  alien  may  defeat  the  State  by  taking  the 
steps  prescribed  in  section  12  of  this  act. 

Sarrender  or  Release  by  the  State.  The  disabilities  of  particular 
aliens  are  often  relieved  by  special  acts  of  the  Legislature,  either 
surrendering  the  rights  of  the  State  or  by  vesting  such  rights  in 
particular  persons;  but  such  surrender  cannot  operate  to  defeat 
prior  vested  rights  of  citizens.^ 

Treaty.  By  treaty  between  the  government  of  the  L^nited  States 
and  foreign  powers,  the  disabilities  of  alien  subjects  are  frequently 
removed  in  respect  of  real  property.*^  As  the  treaty  power  is 
lodged  only  in  the  Federal  government,  that  government  takes, 
by  implication,  an  authority  to  suspend  the  action  of  such  laws 
of  any  State  of  the  Union  as  may  conflict  with  a  treaty."  The 
treaty  is  ineffectual  unless  it  become  the  supreme  law  of  the  land.®*^ 
The  constitutional  power  of  the  United  States  to  thus  abrogate 
the  law  of  a  State  is  fully  affirmed."  When  a  treaty  thus  regulates 
the  status  of  particular  aliens  to  take  and  hold  lands,  the  treaty  is 
equivalent  to  a  personal  law  exempting  them  from  the  operation 
of  the  regular  and  general  law  of  the  land. 

Effect  of  this  Section.  It  will  be  observed  that,  under  this  sec- 
tion,^ an  alien  woman  may  have  dower,  contrary  to  the  common 
law,**  and  alien  heirs  have  inheritable  blood  contrary  to  the  com- 
mon-law^ rule,  provided  the  husband  and  father  file  his  prelim- 
inary papers  or  deposition  and  die  within  six  years. 


'^See  above,  pp.  iii,  113,  under 
§  10,  Real  Prop.  Law,  and  S  15,  Real 
Prop  Law. 

WLuhrs  V.  Eimer,  80  N.  Y.  180; 
Wainwright  v.  Low,  132  id,  313;  Re- 
cor  V.  Blackburn,  71  Hun,  54;  Jack- 
son V.  Lyon,  9  Cow.  664. 

"Matter  of  Beck,  31  N.  Y.  St. 
Repr.  96s;  Wieland  v.  Renner,  65 
How.  Pr.  245;  Bollerman  v.  Blake, 
94  N.  Y.  624 ;  Matter  of  Lobrasciano, 
38  Misc.  Rep.  415 ;  Geof roy  v.  Riggs, 
133  U.  S.  258;  Haley  v.  Sheridan, 
190  N.  Y.  331. 


^  Vide  supra,  under  I  10,  and  for 
a  general  discussion  of  this  subject*, 
see  Prof.  Bernheim^s  **  History  of  the 
Law  of  Aliens"  (New  York,  1885), 
148  et  seq. 

M  Kull  V.  Kull,  37  Hun,  476,  478. 

^"^  Hauenstein  v.  Lynham,  100  U.  S. 
483;  Geof  roy  v.  Riggs,  133  id.  258; 
Opin.  U.  S.  Atty.-Gen.,  VIII,  411: 
Wheat.  Internat.  Law,  139;  Halleck. 
Internat.  Law,  157;  4  Kent  Comm^ 
420;  Whart.  Am.  Law,  261. 

*»§I3,  Real  Prop.  Law. 

^  Supra,  p.  1 12. 

^  Supra,  p.  125. 
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Law  of  1897.  Section  10  of  this  act,  consolidating  chapter  593, 
Laws  of  1897,'*  now  enables  aliens  of  a  State  or  nation,  conferring 
like  privileges  on  citizens  of  the  United  States,  to  take,  acquire, 
hold  and  convey  real  property  in  this  State  in  the  same  manner 
and  with  like  effect  as  if  such  aliens  were  citizens.** 

•1  Supra,  p.  106.  Misc.  Rep.  32 ;  cf.  Geof  roy  v.  Riggs, 

^  Supra,  p.  114;  Fay  v.  Taylor,  31       133  U.  S.  258. 
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§  14.  Effect  of  woman's  marriage  with  alien.    Any  woman 

bom  a  citizen  of  the  United  States,  who  shall  have  married 
or  shall  marry  an  alien,  and  the  foreign-born  children  and 
descendants  of  any  such  woman,  shall,  notwithstanding  her 
or  their  residence  or  birth  in  a  foreign  country,  be  entitled 
to  take,  hold,  convey  and  devise  real  property  situated  within 
this  state  in  like  manner,  and  with  like  effect,  as  if  such 
woman  and  such  foreign-bom  children  and  descendants  were 
citizens  of  the  United  States ;  and  the  title  to  any  such  real 
property  shall  not  be  impaired  or  affected  by  reason  of  such 
marriage,  or  residence,  or  foreign  birth;  provided,  that  the 
title  to  such  real  property  shall  have  been  or  shall  be  derived 
from  or  through  a  citizen  of  the  United  States. 

Formerly  section  6  of  the  old  Real  Property  Law  of  1896,  chapter  XL VI, 
General  Laws: 

(  6.  Effect  of  woman's  marriage  with  alien  on  rights  of  herself  and  her 
descendants. —  Any  woman  born  a  citizen  of  the  United  States  who  shall 
have  married  an  alien,  and  the  foreign  bom  children  and  descendants  of  any 
such  woman,  shall,  notwithstanding  her  or  their  residence  or  birth  in  a  for- 
eign country,  be  entitled  to  take,  hold,  convey  and  devise  real  property  situ- 
ated within  this  state  in  like  manner,  and  with  like  effect  as  if  such  woman 
and  such  foreign  born  children  and  descendants  were  citizens  of  the  United 
States;  and  the  title  to  any  such  real  property  shall  not  be  impaired  or  af- 
fected by  reason  of  such  marriage,  or  residence,  or  foreign  birth;  provided 
that  the  title  to  such  real  property  shall  have  been  or  shall  be  derived  from 
or  through  a  citizen  of  the  United  States.® 

Formerly  chapter  756,  Laws  of  1897,  which  became  a  law  May  22,  1897, 
and  amended  section  6  of  the  The  Real  Property  Law  as  originally  en- 
acted. 

Note  on  Section  6,  Snpra.  Originally  section  6  of  The  Real  Prop- 
erty Law  of  1896  was  as  follows.^ 

• 

S  6.  Effect  of  Marriage  with  Alien.  A  woman  who,  being  a  citizen  of 
the  United  States,  marries  an  alien  not  entitled  to  hold  real  property  in  this 
state,  may,  notwithstanding  such  marriage,  take  by  grant,  will  or  descent, 
and  hold,  convey  and  devise  real  property  within  this  state;  and  the  de- 
scendants of  such  a  woman  who  dies  intestate,  inherit  her  real  property 
within  this  state,  and  any  real  property  which  she  would  have  been  entitled 
to  take,  by  descent,  if  living;  and  such  descendants  may  take  real  property 
by  grant  or  devise  from  their  mother,  or  from  any  citizen  to  whom  she 
would  be  an  heir,  may  hold  real  property  acquired  under  this  section,  and 
may  convey  and  devise  it  to  any  person  capable  of  holding  the  same. 

®  Repealed  by  Real  Prop.  Law  of         •*  Chap.  547,  Laws  of  1896. 
1909,  I  460,  art.  14,  chap.  50,  Con- 
solidated Laws.    See  below,  I  460. 
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The  former  acts  on  the  same  subject  repealed  by  the  Real  Property  Law® 
are  as  follows:  LaWs  of  1872,  chapter  120:  "An  act  to  authorize  the  de- 
sccDt  of  real  estate  to  female  citizens  of  the  United  States,  and  their  de- 
scendants, notwithstanding  their  marriage  with  aliens." 

Section  i.  Real  estate  in  this  state  now  belonging  to,  or  hereafter  coming 
or  descending  to,  any  woman  bom  in  the  United  States,  or  who  has  been 
otherwise  a  citizen  thereof,  shall,  upon  her  death,  notwithstanding  her  mar- 
ria^^e  with  an  alien  and  residence  in  a  foreign  country,  descend  to  her  law- 
ful children  with  such  marriage,  if  any,  and  their  descendants,  in  like  manner, 
and  with  like  effect,  as  if  such  children  or  their  descendants  were  native 
born  or  naturalized  citizens  of  the  United  States.  Nor  shall  the  title  to  any 
real  estate  now  owned  by,  or  which  shall  descend,  be  devised  or  otherwise 
conveyed  to  such  woman,  or  to  her  lawful  children,  or  to  their  descendants, 
be  impaired  or  affected  by  reason  of  her  marriage  with  an  alien,  or  the 
alienage  of  such  children  or  their  descendants. 

(2)  This  act  shall  take  effect  immediately.^ 

Laws  of  1889,  chapter  42:  '*An  act  to  enable  the  foreign  bom  children 
and  descendants  of  any  woman  bom  in  the  United  States,  and  notwithstand- 
ing her  marriage  with  an  alien  and  residence  in  a  foreign  country,  to  take, 
etc.,  real  estate,"  etc. 

Section  i.  That  the  foreign  bom  children  and  descendants  of  any  woman 
tN>m  in  the  United  States,  and  notwithstanding  her  marriage  with  an  alien 
and  her  residence  in  a  foreign  country,  shall  be  entitled  to  take,  hold,  have, 
possess,  enjoy,  convey  and  devise  real  estate  situated  in  this  state,  in  the 
same  manner,  and  to  the  same  extent,  and  with  the  same  effect,  as  if  such 
foreign  bom'  children  and  descendants  were  citizens  of  the  United  'States; 
nor  shall  the  title  to  any  such  real  estate  which  has  -descetjded  or  which  shall 
descend,  or  which  has  been  or  shall  be  devised  or  conveyed,  to  such  woman 
or  to  such  foreign  born  children  or  descendants,  be  impaired  or  affected  by 
reason  of  her  marriage  with  an  alien,  or  the  alienage  of  such  children  or 
their  descendants;  provided  that  the  title  to  such  real  estate  shall  be  or  shall 
have  been  derived  from  or  through  such  woman,  or  from  or  through  some 
ancestor  of  such  woman,  which  ancestor  shall  be  or  shall  have  1>een  a  citizen 
of  the  United  States. 

i  2.  This  act  shall  take  effect  immediately.^ 

Obaerration  on  Section  14,  Supra.  The  section  as  originally  adopted 
in  1896  disturbed  the  security  of  many  families  which  had  made 
foreign  alliances.^  The  amendment  of  1897  restored  the  foregoing 
acts  of  1872  and  1889. 

Status  of  Married  Women.  By  the  modem  law  of  nations  (often 
denied  in  this  country),^  the  political  status  and  domicile  of  a 

•*  Qiap.  547,  Laws  of  1896.  <»    Beck  v.  McGinnis,  9  Barb.  35 ; 

•'Repealed,  chap.  547,  Laws  of  1896.  Shanks   v.   Dupont,  3  Pet.  242.     Cf. 

•^  Repealed, chap.  547,  Laws  of  1896.  Bacon  Abr.  tit.  "Alien;''  Comiti;  v. 

•Note,  Appendix  No.  II,  to  §6,  Parkerson,  56  Fed.  Rep.  556. 
The  Real  Prop.  Law  of  1896. 
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woman  follow  that  of  her  husband/^  and  by  intermarriage  with  an 
alien  a  citizen  woman  may  lose  her  original  domicile  and  even  her 
original  citizenship  and  be  presumed  to  adopt  those  of  her  hus- 
bandJ^  By  act  of  Congress  it  is  now  expressly  prescribed,  that  an 
American  woman  who  marries  an  alien  shall  take  the  nationality 
of  her  husband J^  The  statutes  of  her  native  State  often,  however, 
remove  the  disabilities  consequent  upon  such  a  marriage,  so  as  to 
enable  her  to  continue  to  take  and  hold  real  property  and  transmit 
title  tlieretoJ*  Similar  rights  and  powers  are  often  extended  -to 
her  alien  descendants.*^* 


70  Story,  Confl.  Laws,  I  i8i;  Tsoi 
Sim  V.  United  States,  ii6  Fed.  Rep. 
920,  925;  Nichols  V.  Nichols,  92  Fed. 
Rep.  i;  Ruckgaber  v.  Moore,  104  id. 
947;  Geofroy  v.  Riggs,  133  U.  S.  258. 
Cf.  Wright  V.  Saddler,  20  N.  Y.  at 
p.  326;  Van  Dyne,  "Citizenship  of 
the  United  States,''  pp.  127-142. 

7^1  This  principle  seems  assumed  in 
Wadsworth  v.  Wadsworth,  12  N.  Y. 
376.  And  see  Story,  Confl.  Laws, 
i  49;  Joint  Resolution  of  Congress, 
May  18, 1898,  re  Mrs.  Sartoris ;  Ruck- 
gaber V.  Moore,  104  Fed.  Rep.  947; 
In  re  Martorana,  159  Fed.  Rep.  loio; 
Wattenburg  v.  Missouri  Pacific  Ry. 
Co.,  159  Fed.  Rep.  217. 


"  I  3»  chap.  2534,  U.  S.  Stats,  at 
at  Large  for  1907,  34  U.  S.  Stats,  at 
Large,  1228;  In  re  Martorana,  159 
Fed.  Rep.  lOio;  Wallenburg  v. 
Missouri  Pacific  Railway  Co.,  159 
Fed.  Rep.  217. 

78  See  Stat.  8  Hen.  V,  noticed  in 
Lewis  Bowles's  Case;  Tudor,  Lead. 
Cas.  Real  Prop.  j^. 

'^^  Supra,  chap.  42,  Laws  of  1889; 
chap.  120,  Laws  of  1872;  Van  Court- 
land  V.  Nevert,  11  N.  Y.  Supp.  148* 
152;  McGillis  V.  McGillis,  154  N.  Y. 
532,  542;  Haley  vl  Sheridan,  188  N. 
Y.  33i»  337' 
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8  15.  Title  through  alien.  The  right,  title  or  interest  in  or  to 
real  property  in  this  state  now  held  or  hereafter  acquired  by 
any  person  entitled  to  hold  the  same  cannot  be  questioned 
or  impeached  by  reason  of  the  alienage  of  any  person  through 
whom  such  title  may  have  been  derived.  Nothing  in  this 
section  affects  or  impairs  the  right  of  any  heir,  devisee, 
mortgagee,  or  creditor  by  judgment  or  otherwise. 

Formerly  section  7  of  the  old  Real  Property  Law  of  1896,  chapter  XL VI, 
General  Laws: 

§  7.  Title  through  alien.— The  right,  title  or  interest  in  or  to  real  property 
in  this  state  of  any  person  entitled  to  hold  the  same  cannot  be  questioned  or 
impeached  by  reason  of  the  alienage  of  any  person  through  whom  such  title 
may  have  been  derived.  Nothing  in  this  section  affects  or  impairs  the  right 
of  any  heir,  devisee,  mortgagee  or  creditor  by  judgment  or  other  wise  J^ 

As  this  section  of  The  Real  Property  Law  of  1896  is  the  sequent  of  many 
similar  enactments  only  now  repealed,'^  it  is  deemed  best  to  set  them  out  in 
full : 

Laws  of  1802,  chapter  49,  section  3: 

I  3.  And  be  it  further  enacted,  That  the  title  of  any  citizen  or  citizens  of 
this  state,  to  any  land  or  lands  within  this  state,  heretofore  conveyed  to  such 
citizen  or  citizens,  and  now  in  the  actual  possession  of  such  citizen  or  citi- 
zens, shall  not  be  questioned  or  impeached,  by  reason  of  the  Alienism  of  any 
person  or  persons  from  or  through  whom  such  title  may  have  been  derived : 
Provided,  That  nothing  in  the  said  last  clause  contained,  shall  extend  to  the 
MDitary  or  Bounty  Lands  so  called,  in  the  counties  of  Onondaga  and 
Cayuga,''' 

Laws  of  1807,  chapter  123,  section  2: 

• 

I  2.  And  be  it  further  enacted.  That  the  title  of  any  citizen  or  citizens  of 
this  state  to  any  land  or  lands  within  this  state,  heretofore  conveyed  to  such 
citizen  or  citizens  and  now  in  the  actual  possession  of  such  citizen,  shall  not 
be  questioned  or  impeached  by  reason  of  the  alienism  of  any  person  or  per- 
sons from  or  through  whom  such  title  may  have  been  derivedJ^'^ 

I  Revised  Statutes,  719,  section  9: 

I  9.  No  title  or  claim  of  any  citizen  of  this  state,  who  was  in  the  actual 
possession  of  lands  on  the  twenty-first  day  of  April,  one  thousand  eight 
hundred  and  twenty-five,  or  at  any  time  before,  shall  be  defeated  or  preju- 
diced on  account  of  the  alienism  of  any  person  through  or  from  whom  his 
tide  or  claim  to  such  lands  may  have  been  derived.^ 

^*  Repealed  by  Real  Prop.  Law  of  ''S  Repealed,    chap.    547,    Laws    of 

1909,  I  460,  art.  14,  chap.  50,  Consoli-  1896. 

<lated  Laws.    See  below,  i  460.  to  These  laws  were  not  revised  in 

^•Sce  note  of   Commissioners  of  the  Revised  Statutes,  nor  were  they 

Statutory    Revision   to    §  7    of   The  repealed.    See  i  R.  S.  341  et  seq.,  ist 

Real  Prop.   Law  of  1896,  infra,  Ap-  edition, 

tnclix  II.  80  Repealed,    chap.    $47,    Laws    of 

'"  Repealed,  chap.  547»  1-aws  of  1896.  1896. 
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Chapter  115,  Laws  of  1845,  section  9: 

§  9.  Every  grant,  devise,  demise,  lease  or  mortgage  of  any  lands  within 
this  state,  heretofore  made  and  executed  in  due  form  of  law  by  an  alien  to 
any  citizen  of  this  state,  or  to  any  resident  alien  capable  of  taking  and  hold- 
ing any  real  estate,  or  any  beneficial  interest  therein  within  ^his  state,  or 
which  may  hereafter  be  made  and  executed  by  any  resident  alien  capable  of 
taking  and  holding  real  estate  within  this  state,  to  any  citizen  of  this  state, 
or  to  any  resident  alien  capable  of  taking  and  holding  real  estate,  or  any 
beneficial  interest  therein;  and  all  rents  reserved  or  hereafter  reserved  on 
any  such  lease  or  demise,  and  all  lawful  covenants  and  conditions  in  any 
such  lease  or  demise,  are  hereby  confirmed,  and  shall  be  deemed  and  taken 
to  be  as  valid  and  efifectual,  as  if  made  by  or  between  citizens  of  this  state.^ 

Laws  of  1857,  chapter  576,  section  i: 

Section  i.  The  several  provisions  of  the  act  entitled  "An  act  to  enable 
resident  aliens  to  hold  and  convey  real  estate,  and  for  other  purposes,** 
passed  thirtieth  of  April,  eighteen  hundred  and  forty-five,  are  hereby  ex- 
tended and  applied  to  any  such  grant,  demise,  devise,  lease  or  mortgage 
which  are  enumerated  in  said  act,  and  which  have  been  heretofore  made,  and 
shall  be  as  effectual  to  pass  the  title  thereto  as  though  the  persons  by,  from, 
or  through  whom  the  title  shall  have  so  passed,  had  been  citizens  of  the 
United  States,  and  as  though  the  several  provisions  of  said  act  had  been  as 
they  hereby  are  re-enacted.  The  deposition  or  affirmation  required  to  be 
made  in  the  first  section  of  the  act  hereby  extended,  shall  be  made  and  filed 
in  the  office  of  the  secretary  of  state,  within  two  years  from  the  time  when 
this  act  shall  take  effect,  and  if  any  person  who,  according  to  the  provisions 
of  the  act  hereby  re-enacted  and  extended,  is  required  to  make  and  file  in 
the  office  of  the  secretary  of  state  the  deposition  or  affirmation  herein  men- 
tioned, shall  neglect  or  omit  to  make  and  file  the  same  within  the  time  herein 
limited,  he  or  she  so  neglecting  or  omitting  to  make  and  file  such  deposition 
or  affirmation,  shall  not  be  entitled  to  the  benefit  of  this  act.^ 

Laws  of  1868^  chapter  513,  section  i: 

Section  i.  The  title  of  any  citizen  or  citizens  of  this  state,  to  any  land  or 
lands  within  this  state,  and  now  in  the  actual  possession  of  such  citizen  or 
citizens  shall  not  be  questioned  or  impeached  by  reason  of  the  alienism 
of  any  person  or  persons,  from  or  through  whom  such  title  may  have  been 
derived:  Provided,  however,  that  nothing  in  this  act  shall  affect  the  rights 
of  the  state  in  any  case  in  which  proceedings  for  escheat  have  been 
instituted.88 

Laws  of  1872,  chapter  141,  sections  i,  2: 

Section  i.  The  title  of  any  citizen  or  citizens  of  this  state  to  any  lands 
within  this  state,  shall  not  be  questioned  or  impeached  by  reason  of  the 
alienage  of  any  person  or  persons,  from  or  through  whom  such  title  may 
have  been  derived.  Provided,  however,  that  nothing  in  this  act  shall  affect 
the  rights  of  the  state  in  any  case  in  which  proceedings  for  escheat  have 
been  instituted. 

81  Repealed,  chap.  547,  Laws  of  1896.  ^  Repealed,  chap.  547,  Laws  of  1896. 

88  Repealed,  chap.  547,  Laws  of  1896. 
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I  z.  Nothing  in  this  act  shall  affect  or  impair  the  right  of  any  heir,  devisee, 
mortgagee  or  creditor  by  judgment  or  otherwise.^ 

Laws  of  1872,  chapter  358,  section  i : 

Sktion  I.  The  title  of  any  citizen  or  citizens  of  this  state  to  any  land  or 
lands  within  this  state,  which  may  have  heretofore  been  purchased  by  any 
such  citizen  or  citizens  from  any  alien  or  aliens,  and  for  which  a  convey- 
ance has  been  heretofore  taken  by  any  such  citizen  or  citizens  from  any  alien 
or  aliens,  shall  not,  in  any  manner,  be  questioned  or  impeached  by  reason 
or  on  account  of  the  alienage  of  the  person  or  persons  from  whom  such 
convejrance  shall  have  been  taken,  or  by  reason  of  any  devise  of  any  such 
land  or  lands  to  any  such  person  or  persons,  in  any  last  will  and  testament 
being  inoperative  or  void  on  account  of  the  alienage  of  such  person  or  per* 
sons :  but  all  devises  of  land  or  lands  heretofore  made  by  any  last  will  and 
testatment  to  any  alien  or  aliens  from  whom  a  conveyance  of  such  land  or 
lands  so  devised  shall  heretofore  have  been  taken  by  any  citizen  or  citizens 
of  this  state,  are  hereby  declared  to  be  valid  and  effectual,  so  far  that  the 
title  of  such  citizen  or  citizens  to  such  land  or  lands,  shall  not  be  affected 
by  any  invalidity  of  any  such  devise:  provided,  however,  that  nothing  in 
this  act  contained  shall  affect  the  rights  of  this  state  in  any  case  in  which 
proceedings  for  escheat  have  been  already  instituted  prior  to  the  first  dagr 
of  January,  one  thousand  eight  hundred  and  seventy-two.^ 

Laws  of  1875,  chapter  336,  section  i : 

SscnoN  I.  The  title  of  any  citizen  or  citizens  of  this  state  to  any  lands 
within  this  state,  shall  not  be  questioned  or  impeached  by  reason  of  the 
alienage  of  any  person  or  persons,  from  or  through  whom  such  title  may 
have  been  derived.  Provided,  however,  that  nothing  in  this  act  shall  affect 
the  rights  of  this  state,  in  any  case  in  which  proceedings  for  escheat  have 
been  instituted. 

I  2.  Nothing  in  this  act  shall  affect  or  impair  the  rights  of  angr  hdfft 
devisee,  mortgagee,  or  creditor,  by  judgment  or  otherwise. 

Laws  of  1877,  chapter  in,  section  i: 

SficnoN  I.  The  right,  title  or  interest  of  any  citizen  or  citizens  of  this 
state  in  or  to  any  lands  within  this  state  now  held  or  hereafter  acquired 

c 

shall  not  be  questioned  or  impeached  by  the  reason  of  the  alienage  of  any 
person  or  persons  from  or  through  whom  such  title  may  have  been  derived ; 
provided,  however,  that  nothing  in  this  act  shall  affect  the  rights  of  the 
State  in  any  case  in  which  proceedings  for  escheat  have  been  instituted. 

I  2.  Nothing  in  this  act  shall  affect  or  impair  the  right  of  any  heir,  devisee, 
mortgagee  or  creditor  by  judgment  or  otherwise.®®*' 

*•  Repealed,  chap.  547,  Laws  of  ^'^This  act  was  followed  by  an- 
1896.  other,  chap.  207,  Laws  of  1893,  now 

**  Repealed,  chap.  547,  Laws  of  also  repealed.  See  Report  of  Com- 
18961  missioners  of  Statutory  Revision,  and 

••  Repealed,  chap.  547,  Laws  of  infra,  art.  X,  The  Real  Prop.  Law  of 
idgl^  iBg6f  Appendix  IL 
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History  of  this  Enactment.  Subsequently  to  the  statute  12  Charles 
Ily  chapter  24,  when  an  alien  died  intestate  seised  of  lands,  held 
by  the  socage  tenure,  as  he  had  no  inheritable  blood,®®  and  the 
common  law  took  no  notice  of  alien  heirs,®®  the  lands  escheated 
and  vested  in  the  Crown,  as  it  is  said,  without  any  necessity  of 
inquest  of  office.®**  The  State  of  New  York  succeeded  to  all  the 
rights  of  the  Crown  in  respect  of  escheats  of  lands,  and  to  all  its 
seignioral  rights  in  respect  of  the  old  socage  tenure,  which  was 
universal  in  New  York  before  the  War  of  Independence.®*  When 
the  socage  tenure  was  abolished  in  New  York,  and  lands  were 
made  allodial,  the  prior  law  of  escheats  propter  defectum  sanguinis 
was  preserved,  and  escheats  declared  by  statute  to  be  in  the 
State.®*  This  provision  is  now  transferred  to  the  Constitution.®* 
In  this  way  escheats  are  preserved  to  the  State,  notwithstanding 
the  abolition  of  tenures,  and  lands  escheated  propter  defectum  san- 
guinis continue  to  vest  in  the  State  without  any  necessity  of  pro- 
ceedings in  the  nature  of  office  found.®* 

It  was  never  decided,  before  Independence,  whether  the  Crown 
or  the  lord  of  the  manor  had  escheats,  within  the  manors  of  New 
York  —  an  interesting  question.®*^  But  be  this  as  it  may,  the  State's 
original  right  to  escheats  was  originally  wholly  due  to  its  succes- 
sion to  the  Crown's  legal  and  seigniorial  rights  over  the  lands  held 
by  the  socage  tenue.®®    This  right  the  State  may  waive  in  any  way 


w  Supra,  p.  125. 

^  Supra,  p.  126;  Luhrs  v.  Eimer, 
80  N.  Y.  171,  179. 

•^Jackson  ex  dem.,  etc  v.  Lunn,  3 
Johns.  Gas.  109,  120;  Jackson  ex 
dem.,  etc.  v.  Adams,  7  Wend.  367; 
Goodrich  v.  Russell,  42  N.  Y.  177; 
Larreau  v.  Davignon,  5  Abb.  Pr. 
(N.  S.)  367.  370;  Challis,  29,  31 ;  2 
Black.  Comm.  72;  McCormack  v. 
Coddington,  184  N.  Y.  467,  475; 
Lowenfeld  v.  Ditchett,  114  App. 
Div.  56,  63;  Haley  v.  Sheridan,  190 
N.  Y.  331,  338. 

w  Chap.  25,  Laws  of  1779;  i  J.  & 
V.  44,  I  14;  I  Black.  Comm.  302;  2 
id.  89;  supra,  pp.  47,  56. 

» 1  R.  S.  718,  i  I ;  Johnston  v. 
Spicer,    107   N.    Y.    185;    Matter   of 


Kinnealy  v.  People,  98  App.  Div. 
192;  Haley  v.  Sheridan,  46  Misc. 
Rep.  506,  508,  190  N.  Y.  331;  Mc- 
Cormack V.  Coddington,  46  Misc. 
Rep.  510,  184  N.  Y.  467;  Seitz  v. 
Messerschmitt,  117  App.  Div.  401. 

fi^Art.  I,  §  10,  Const,  of  1894; 
supra,  p.  82. 

^See  authorities  cited»  note  90, 
this  page  and  note  91,  page  s^,  supra. 

®5  Escheats  were,  at  common  law, 
not  necessarily  in  the  Crown,  but  in 
the  chief  lord  of  the  fee.  Cf.  Chal- 
lis, 29.  It  is  here  said  that  it  is 
often  difficult  to  prove  the  rights  of 
other  lords  to  escheats. 

**  This  was  perfectly  understood  by 
former  generations  of  lawyers  in 
New  York. 


^  15 
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it  see  fit,  and  the  series  of  acts  above  set  forth  ®^  are  evidence  of 
such  waiver,  and  serve  to  abrogate  several  disabilities  of  aliens, 
whereby  succession  to  estate  in  lands  from  or  through  aliens  was 
embarrassed.  The  subject  is  now  largely  regulated  by  the  Public 
Lands  Law  of  1909.^ 

Effect  of  tills  Section.  The  enactment,  now  re-embodied  in  this  sec- 
tion of  the  Real  Property  Law  with  a  very  little  change,  relieves 
those  who  take  title  from  alien  purchasers  of  a  subsequent  liabil- 
ity to  be' divested  of  such  title  by  the  State  in  an  action  of  eject- 
ment, in  the  nature  of  an  inquest  of  office.^  Before  such  enactment 
the  prerogative  right  of  escheat  was  not  barred  by  an  alienation 
to  a  citizen  by  an  alien.  His  conveyance  might  bar  himself,  but 
not  the  sovereign  upon  office  found.*  The  complement  of  this  sec- 
tion is  to  be  found  in  another  article  of  this  act,  regulating  de- 
scents through  alien  ancestors,^  and  in  the  recent  act  of  1897.^ 

Amendment  The  re-enactment  of  this  section  in  the  Consolidated 
Laws  makes  a  trifling  change  in  the  language  of  the  former 
section,  so  as  to  more  clearly  effectuate  the  evident  intention  of  the 
Legislature.* 


•T  Sec  also  pp.  112,  124,  supra; 
Public  Land  Law,  chap.  307,  Laws  of 
1894,  amended  chap.  613,  Laws  of 
1907;  chap.  II,  Consolidated  Laws 
of  1909,  I  60;  rA  I  95,  Decedent  Es- 
tate Law,  chap.  13,  Consolidated 
Laws. 

••Chap.  46,  Consolidated  Laws, 
enacted  by  chap.  50,  Laws  of   1909. 

••  Haley  v.  Sheridan,  46  Misc.  Rep. 
506,  190  N.  Y.  351;  McCormack  v. 
Coddington,  46  Misc.  Rep.  510,  109 


App.  Div.  741,  184  N.  Y.  467. 
Ejectment  became  the  remedy  of 
the  State  by  i  R.  S.  282,  8  i ;  2  id. 
586,  I  S3.  The  Code  of  Civil  Proce- 
dure now  regulates  ejectment. 

^2  Kent  Comm.  61. 

^  8  95,  Decedent  Estate  Law,  chap. 
13,  Consolidated  Laws. 

*Chap.  593,  Laws  of  1897,  supra, 
p.  106. 

*Sec  note  3,  Appendix  L 
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§16.  Liabilities  of  alien  holders  of  real  property.    Every 

alien  holding  real  property  in  this  state  is  subject  to  duties, 
assessments,  taxes  and  burdens  as  if  he  were  a  citizen  of  the 
state. 

Formerly  section  8  of  the  old  Real  Property  Law  of  1909,  chapter  XL VI, 
General  Laws: 

S  8.  Liabilities  of  alien  holders  of  real  property. —  Eveiy  alien  holding 
real  property  in  this  state  is  subject  to  duties,  assessments,  taxes  ^d  burdens 
as  if  he  were  a  citizen  of  the  state.^ 

Section  8  was  taken  originally  from  i  Revised  Statutes,  721,  section  20, 
and  chapter  115,  Laws  of  1845,  section  12: 

§  2a^  Every  alien  who  shall  hold  any  real  estate  by  virtue  of  any  of  the 
foregoing  provisions,  shall  be  subject  to  duties,  assessments,  taxes  and  bur- 
thens, as  if  he  were  a  citizen  of  this  State ;  but  shall  be  incapable  of  voting 
at  any  election,  or  of  being  elected  or  appointed  to  any  office,  or  of  serving 
on  any  jury."^ 

Laws  of  1845,  chapter  115,  section  12: 

§  12.  Every  alien  who  shall  hold  any  real  estate  by  virtue  of  any  of  the 
foregoing  provisions,  shall  be  subject  to  duties,  assessments,  taxes  and  bur- 
dens, as  if  he  were  a  citizen  of  the  United  States;  but  shall  be  incapable 
of  voting  at  any  election,  or  of  being  elected  or  appointed  to  any  office,  or  of 
serving  on  any  jury. 

Changes  in  this  Section.  Section  16  of  the  Real  Property  Law  is 
composed  of  the  foregoing  enactments,  with  the  following  change : 
The  words  "  but  shall  not  be  elected  to  any  office  or  serve  on  any 
jury,"  are  omitted  as  unnecessary.  The  Code  of  Civil  Procedure 
(§  1027)  prescribes  the  qualifications  of  trial  jurors,  and  the 
Revised  Statutes  (Pt.  IV,  chap.  2,  §  3,  p.  720),  formerly,  and  at 
present  the  Code  of  Criminal  Procedure,  prescribe  the  qualifications 
of  persons  who  may  be  placed  on  the  grand  jury  lists.  Public  Offi- 
cers' Law  (§3)  prescribes  the  qualifications  for  holding  office.® 

Aliens'  Disabilities.  Aliens  cannot  serve  as  jurors.®  An  alien  is  no 
no  longer  entitled  to  be  tried  by  a  jury  partly  composed^  of 
'aliens,*^  nor  to  a  jury  medietatis  linguae.    The  disabilities  of  friendly 

5  Repealed  by  Real  Prop.  Law  of  Prop.  Law  of  1896;   %  3,  chap.  47, 

1909,  I  460,  art.   14,  chap.  50,  Con-  Consolidated  Laws   of  1909. 

solidated   Laws.     See  below,   S  460.  » i   R.   S.  721 ;    I  1027,   Code  Civ. 

®Laws  of  1825,  p.  427,  §  4.  Proc.  Bennett  v.  Matthews,  40  How. 

T  Repealed,  chap.  547,  Laws  of  1896.  Pr.  428,  434. 

**Note  of  Commissioners  of  Stat-  ^^  I  1190,  Code  Civ.  Proc. 
utory    Revision    to    I  8,    The    Real 
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by  the  old  oQtnmon  law,  summarized  by  Blackstone,^^  have 
been  materially  ameliorated  in  this  country  by  treaties,^^  adopted 
long  after  Blackstone's  day.  The  act  of  1897/^  now  section  10  of 
this  act,  removing  the  disabilities  of  so  many  friendly  aliens,  makes 
the  above  section  more  extensive  than  ever  in  application. 

"  I  Black.  Comm.  371.  ^Cliap.  593,  Laws  of  1897,  now 

IS  See  abcnr^  p.  IM-  i  2<^  R^  ^^^'  Law. 
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§  17.  Heirs  of  patriotic  Indian.  The  heirs  of  an  Indian  to 
whom  real  property  was  granted  for  military  services  ren- 
dered during  the  war  of  the  Revolution  may  take  and  hold 
such  real  property  by  descent  as  if  they  were  citizens  of  the 
state  at  the  time  of  the  death  of  their  ancestors.  A  convey- 
ance of  such  real  property  to  a  citizen  of  this  state,  executed 
by  such  Indian  or  his  heirs  after  March  seventh,  eighteen 
hundred  and  nine,  is  valid,  if  executed  with  the  approval  of 
the  surveyor-general  or  state  engineer  and  surveyor  indorsed 
thereupon. 

Formerly  section  g  of  the  old  Real  Property  Law  of  1896,  chapter  XLVI» 
General  Laws: 

§  9.  Heirs  of  patriotic  Indian.  The  heirs  of  an  Indian  to  whom  real  prop- 
erty was  granted  for  military  services  rendered  during  the  war  of  the  revo- 
Itttion  may  take  and  hold  such  real  property  by  descent  as  if  they  were  citi- 
zens of  the  state  at  the  time  of  the  death  of  their  ancestors.  A  conveyance 
of  such  real  property  to  a  citizen  of  this  state,  executed  by  such  Indian  or 
his  heirs  after  March  seventh,  eighteen  hundred  and  nine,  is  valid,  if  exe- 
cuted with  the  approval  of  the  surveyor-general  or  state  engineer  and  sur- 
veyor, indorsed  thereupon.** 

Section  9  war  originally  taken  from  i  Revised  Statutes,  730,  section  13: 

S  13.  The  heirs  of  every  Indian  to  whom  land  has  been  granted  for  mili- 
tary services  rendered  during  the  war  of  the  Revolution,  shall  be  and  are 
capable  of  taking  and  holding  any  such  lands  by  descent,  in  the  same  man- 
ner as  if  such  heirs  were  citizens  of  this  state,  at  the  death  of  their  ances- 
tors ;  and  every  conveyance  executed  by  such  patentee,  or  his  heirs,  after  the 
seventh  day  of  March,  one  thousand  eight  hundred  and  nine,  to  any  citizen 
of  this  state,  for  any  such  land,  shall  be  valid,  if  executed  with  the  appro- 
bation of  the  surveyor-general  of  this  state,  to  be  expressed  by  an  indorse- 
ment made  on  such  conveyance  and  signed  by  him.^^ 

Account  of  this  Section.  The  original  section  in  the  Revised  Stat- 
utes was  an  enabling  act;  it  purports  to  have  been  taken  from 
chapter  92  of  the  Laws  of  1813,  which  consolidated  a  great  number 
of  prior  acts  on  the  same  subject.*®  Similar  provisions  were  con- 
tained in  the  Revised  Laws  of  1813.*^  Before  the  acts  of  1809  ^^d 
1810,  in  respect  to  the  conveyance  of  lands  by  native  American 
Indians,  an  Indian  owning  lands,  though  by  title  from  the  govern- 
ment, had  no  capacity  to  convey.*® 

5^  Repealed  by  Real  Prop.  Law  of         i^  2   R.   L.    175,   I   55 ;   GiUett  v. 
1909,   i  460,  art.   14,  chap.  50,  Con-      Stanley,  i  Hill,  121. 
solidated  Laws.     See  below,   I  460.         ^^  Murray  v.  Wooden,    17  Wend, 

J5  Repealed,  chap.  547,  Laws  of  531 ;  Jackson  v.  Brown,  15  Johns. 
1896.  264;  Jackson  v.  Hill,  5  Wend.  532. 

'•See  2  R.  L.  153,  and  the  head 
and  side  notes  to  the  chapter  of 
that  edition  of  New  York  Laws. 
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Indians  prima  facie  occupy  a  peculiar  status,^^  they  are  not  citi- 
zens,*^ and  they  have  limited  rights.  By  act  of  Congress,  no  sale, 
grant  or  conveyance  of  lands  by  Indians  is  valid  except  by  the 
consent  of  the  United  States.*^  The  State  Constitution  of  New 
\ork  provides  that  no  purchase  or  contract  for  the  sale  of  lands 
o:  or  with  the  Indians  shall  be  valid  unless  made  with  legislative 
authority.^  Indians  cannot  bring  ejectment  for  tribal  lands.^  But 
they  may  be, sued  for  torts.^* 

Indiana  Favored.     It  is  a  settled  maxim  of  legal  construction  that 
Indians  are  favored  as  against  the  whites.^ 


5*  See  Fowler,  Hist  Real  Prop,  in 
N.  Y.,  pp.  3,  I99b  and  cases  cited. 

»Elk  V.  Wilkins,  ii2  U.  S.  93. 

M  2  U.  S.  Stats,  at  Large,  143 ;  4  id. 
730;  Shongo  V.  Miller,  45  App.  Div. 
339 ;  Jones  v.  Meacham,  175  U.  S.  i ; 
Alfrcy  V.  Colbert,  168  Fed.  Rep.  231 ; 
Seneca  Nation  of  Indians  v.  Ap- 
pelby,  127  App.  Div.  770;  Eunison 
V.  Bell  Telephone  Co.,  186  N.  Y.  493, 
498;  Peters  ▼.  Tall  Chief,  121  App. 
Div.  309.  As  to  administration  of 
wills,  see  Matter  of  Jack,  52  Misc. 
Rep,   424;   Matter  of  Frintnp,   121 


App.   Div.   322.    Cf.   Seneca  Nation 
V.  Chrystie,  126  N.  Y.  122,  137,  139. 

22  See  art.  i,  f  15.  Old  Penal 
Code,  i  384a;  and  chap.  40,  Consoli- 
dated Laws,  iS  1 160,  1 161,  2030,  and 
see  The  Indian  Law,  chap.  26,  Con- 
solidated Laws. 

23  Johnson  v.  Long  Island  R.  R. 
Co.,  162  N.  Y.  462. 

2*  Bates  V.  Printup,  31  Misc.  Rep. 

17. 
25  Cherokee    Intermarriage    Cases, 

203  U.  S.  76. 
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§18.  Mines  in  Saint  Lawrence  county.    The  proprietors  of 

any  mines  or  veins  of  lead  or  copper  in  the  county  of  Saint 
Lawrence,  may  demise,  lease,  or  rent  the  same  for  a  period 
not  to  exceed  twenty-one  years  from  the  date  of  any  such 
lease,  to  any  foreign  individual  or  company,  and  such  lessee 
may  take,  hold,  work,  use  or  convey  the  same  during*  the 
said  term,  in  the  same  manner  and  subject  to  the  same 
liabiUties  as  if  such  lessee  were  a  natural  bom  citizen. 

Formerly  chapter  17,  Laws  of  1855: 

Chapter  17. 
An  Act  to  authorize  certain  leases  in  the  county  of  St  Lawrcnoci 

Passed  February  6,  18{(6. 

The  People  of  the  State  of  New  York,  represented  in  Senate  and  Af^ 
lemhly  do  enact  as  follows: 

Section  i.  The  proprietors  of  any  of  the  mines  or  veins  of  lead  or  copper 
in  the  county  of  St  Lawrence,  may  demise,  lease  or  rent  the  same  for  a 
period  not  to  exceed  twenty-one  years,  from  the  date  of  any  such  lease  to 
any  foreign  individual  or  company,  and  such  lessee  or  lessees  may  take, 
hold,  work,  use  or  convey  the  same  during  the  said  term,  in  the  same  man- 
ner and  subject  to  the  same  liabilities  as  if  such  lessee  or  lessees  were  nat- 
ural born  citizen  or  citizens. 

§  2.  This  act  shall  take  effect  immediately.^ 

Comment  As  the  substance  of  this  act  relates  to  real  property,  it 
seemed  appropriate  to  place  it  without  change  in  the  Consolidated 
Real  Property  Law  of  1909,  and  then  to  repeal  the  original,  which 
was  accordingly  done.  • 

Sections  19  to  30  Inclusive.  The  reader  will  take  notice  that  at 
present  there  are  no  sections  of  the  Real  Property  Law  between 
sections  18  and  30.*^  The  omission  was  designed  to  provide  for 
amendments  to  the  Real  Property  Law. 

^Repealed  by  Real  Prop.  Law  of  solidated  Laws.  See  below,  I  46& 
1^)09,   i  460,  art   14,  chap.  50,  Con-         ^  See  the  next  article  of  this  act 
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ARTICLE  3. 
Creation  and  Dmsion  of  E8tatea.88 

30.  Enumeration  of  estates. 

31.  Estates  in  fee  simple  and  fee  simple  absolute. 

32.  Estates  tail  abolished;  remainders  thereon. 

33.  Freehold;  chattels  real;  chattel  interests. 

34.  When  estate  for  life  of  third  person  is  freehold;  when  chattel 

real. 

35.  Estates  in  possession  and  expectancy. 
2IS,  Enumeration  of  estates  in  expectancy. 
317.  Definition  of  future  estates. 

38.  Definition  of  remainder. 

39.  Definition  of  reversion, 

4a  When  future  estates  are  vested;  when  contingent 

41.  Power  of  appointment  not  to  prevent  vesting. 

42.  Suspension  of  power  of  alienation. 

43.  Limitation  of  successive  estates  for  life. 

44.  Remainders  on  estates  for  life  of  third  person. 

45.  When  remainder  to  take  effect  if  estate  be  for  lives  of  more 

than  two  persons. 
461  Contingent  remainder  on  term  of  years. 
47.  Estate  for  life  as  remainder  on  term  of  years. 
48L  Meaning  of  heirs  and  issue  in  certain  remainders. 
49.  Limitations  of  chattels  real. 
5a  Creation  of  future  and  contingent  estates. 

51.  Future  estates  in  the  alternative. 

52.  Future  estate  valid  though  contingency  improbable. 

53.  Conditional  limitations. 

54.  When  heirs  of  life  tenant  take  as  purchasers. 

55.  When  remainder  not  limited  on  contingency  defeating  precedent 

estate  takes  effect 


The  greater  part  of  the  legisla- 
tion now  embodied  in  this  article  is 
taken  from  the  Revised  Statutes  of 
i829-3a  The  original  Revised  Stat- 
utes in  the  article  entitled,  "Of  the 
Creation  and  Division  of  Estates" 
(formerly  art.  i,  tit.  2,  chap.  I,  part 
2,  R.  S.),  was  in  reality  concerned 
with  the  rules  of  law  relating  to  the 
limitations  of  executory  legal  estates, 
or  those  legal  estates  to  commence  in 
possession  at  a  future  day.  [i  R.  S. 
723,  I  10^  now  I  37,  infra,  and  i  R. 
S.  726,  f  43t  now  I  65,  Real  Prop. 
Law.1  Estates  in  possession  or  ex- 
ecuted estates  are  not  treated  of  in 
article    further    than    that    the 

10 


quantum  of  such  estates  is  defined 
and  they  are  classified.  Hawley  v. 
Jiimes,  16  Wend.  61,  128. 

When  a  person  seised  of  a  fee 
simple  transfers  his  entire  estate  to 
another,  it  is  very  obvious  that  that 
other  succeeds  to  the  same  estate 
which  his  grantor  had  in  respect  of 
the  land  conveyed.  "  Non  debeo 
melioris  conditionis  esse  quam  auctor 
meus  a  quo  jus  in  me  transit,"  D. 
I,  17,  17s,  I.  Whether  such  a  trans- 
fer as  this  instanced  may  be  regarded 
as  the  creation  of  an  estate  within 
the  meaning  of  this  article  of  the 
Revised  Statutes,  is  doubtful  from 
some  points  of  view.  The  transaction 
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Section  56.  Posthumous  children. 

57.  When  expectant  estates  are  defeated 

58.  Effect  on  valid  remainders  of  determination  of  precedent  estate 

before  contingency. 

59.  Qualities  of  expectant  estates. 

60.  Disposition  of  rents  and  profits. 

61.  Accumulations. 

62.  Anticipation  of  directed  accumulation. 

63.  Undisposed  profits. 

64.  When  expectant  estates  are  deemed  created. 

65.  Estates  in  severalty,  joint  tenancy  and  in  common. 

66.  When  estate  in  common;  when  in  joint  tenancy. 

67.  Sale  of  real  property  held  by  tenant  for  life  contingent  with 

remainder  or  remainders  over  to  persons  whose  identity  is 
unknown. 

68.  Application,  how  made. 

69.  Sale,  how  conducted. 

70.  Conveyances  upon  sale. 

71.  Disposition  of  proceeds  of  sale. 

72.  Release  of  'rents  reserved  by  leases  in  perpetuity. 


is  in  reality  a  succession  to  an  exist- 
ing estate.  But  as  an  absolute  con- 
veyance not  only  extinguishes  the 
rights  of  the  grantor,  but  originates 
the  rights  of  the  grantee  (Holland, 
Juris.  134),  it  is  not  perhaps  alto- 
gether inconvenient  to  treat  of  such 
transfers  in  a  statutory  article  relat- 
ing to  the  creation  of  estates.  But 
executory  derivative  estates,  or  those 
executory  estates  derived  out  of  a 
fee  and  less  in  quantum  than  a  fee, 
may  accurately  be  said  to  be  created 
by  a  grantor  or  devisor,  and  are 
properly  treated  of  in  this  article. 
Nevertheless  this  article  is  after  all 
concerned  with  the  rules  relating  to 
the  limitation  of  executory  or  future 
estates,  and  it  may  be  so  described  in 
brief.  In  reference  to  all  future  es- 
tates in  land,  or  estates  in  expectancy, 
this  article  of  the  statute  furnishes 
the  entire  law.  It  is  final  and  the 
courts  must  look  exclusively  to  it 
when  called  upon  to  expound  the 
law.  Hawley  v.  James,  16  Wend. 
61,  128. 

As  regards  the  quantity  and  the 
quality  of  estates  in  possession  this 
article   has   in    reality   very   little  to 


do ;  they  are  left  to  the  common  law. 
Infra,  S  65,  Real  Prop.  Law. 

The  various  sections  of  this  article 
are  susceptible  of  being  grouped  ac- 
cording to  their  authors'  evident  de- 
sign, as  follows: 

(i)  Defining  sections,  sections  30, 

31.  33f  35,  37*  38,  39.  40,  6$.  These 
sections  are  largely  declaratory,  or 
do  not  materially  alter  the  pre-exist- 
ing common  law. 

(2)  Regulating  sections,  which  do 
not  materially  change  the  former  law, 
although  circumscribing  and  altering 
its   application:   Sections  41,  43,  44, 

45.  46,  47.  48,  49,  51,  53,  55,  56,  59. 
60,  61,  62,  63,  64,  66, 

(3)  Reformatory  sections,  essen- 
tially altering  the  common  law  or 
repeating  statutes,  (such  as  that  abol- 
ishing entails  which  did  alter  it)  : 
Sections  32,  36.  42,  SO,  52,  54,  57.  58. 

In  any  attempt  to  construe  the  stat- 
ute, it  is  necessary  to  examine  the 
old  law  before  the  Revised  Statutes, 
and  then  the  purpose  and  object  of 
the  particular  section  or  group  of 
sections  under  consideration.  In  no 
other  way  can  we  reach  the  true  con- 
struction of  this  statute. 
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§30.  Enumeration  of  estates.  Estates  in  real  property  are 
divided  into  estates  of  inheritance,  estates  for  life,  esitates 
for  years,  estates  at  will,  and  by  sufferance. 

Formerly  section  20  of  the  Real  Property  Law  of  1896,  chap.  XLI,  General 
Laws: 

i  2a  Enumeration  of  estates^ — Estates  in  real  property  are  divided  «nto 
estate  of  inheritance,  estates  for  life,  estates  for  years,  estates  at  will,  and 
by  sufferance.** 

Section  20  was  formerly  i  Revised  Statutes,  722,  section  i: 

I  I.  Estates  in  lands  are  divided  into  estates  of  inheritance,  estates  for 
life,  estates  for  years,  and  estates  at.  will  and  by  sufferance.^ 

Meaning  of  "  Estate.**     The  entire  notion  of  estates  in  land  is  pe- 
ctiliar  to  the  common  law  of  English-speaking  peopks.     It  con- 
templates ownership  in  perpetuity  and  a  power  of  presently  parcel- 
ing it  out  in  "  slices."    The  common  law  is  largely  concerned  with 
the  mode  in  which  this  may  be  done  by  the  proprietor  for  the  time 
bcing.*^    This  entire  article  of  the  statute  is  concerned  with  "  legal 
estates,''  or  those  estates  once  cognizable  in  the  courts  Of  common 
law.     An  estate  in  lands  had,  before  the  introduction  of  English 
law  in  New  York,  come  to  have  a  very  well-settled  technical  mean- 
ing, and»  as  Blackstone's  definitions  and  classifications  were  all- 
powerful  with  the  revisers  of  the  statutes  of  the  State  of  New 
York  in  1827-30,  it  is  sufficient  to  give  his  definition:   "An  estate 
in  lands,  tenements  and  hereditaments,  signifies  such  interest  as  the 
tenant  hath  therein."  **    It  will  be  remembered  that  in  BkK:ksltone*s 
day  all  estates  in  England  were  still  tenements.^    The  Crown  was 
the  sole  allodial  owner,  and  in  legal  theory  every  subordinate  pro- 
prietor was  a  tenant.     The  old  estate,  or  status  of  the  tenant,  in 
respect  of  his  land,  was  regulated  primarily  by  the  old  common  law 
of  England.    The  transmission  and  devolution  of  such  estates  were 
subsequently  subjected  to  the  influence  of  statute  law.    It  is  quite 
unnecessary  here  to  trace  back  of  Blackstone's  day  the  origin  of  the 
term  "  estate,"  as  we  have  alluded  to  it  in  the  Introduction,  and  it 
will  be  sufficient  to  point  out  that  in  the  time  of  Bracton  it  had  not 
yet   acquired    a   settled    meaning.    At  a   later   period   the    Year 
Books,  however,  show  that  "estate"  had  acquired  a  well-settled 
technical  significance,  and  until  the  great  statute   12  Qiarles   II, 

^  Repealed  by  Real  Prop.  Law  of  ^i  |  301,  Markby  Elements  of  Law. 

J909,  I  460,  art.   14,  chap.  50,  Con-  ^2  Comm.  103. 

solidated  Laws.     See  below,   fi  460.  ^^The  original  estates  of  England 

^Repealed,    chap.    547,    Laws    of  were  very  ancient.     Supra,  p.  9. 
1896. 
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chapter  24,  taking  away  the  burdens  of  feudal  tenures,  the  temt 
"  estate  "  could  not  have  varied  the  significance  so  acquired.  An 
estate  for  life  was  originally  ''status  ad  terminum  vitw"  and  an 
estate  in  fee  originally  "status  in  feodo  simplici,"  of  the  earlier 
law.^  In  the  year  1664,  when  the  Crown  of  England  came  into 
possession  of  the  lands  of  New  York,  Blackstone's  subsequent  defi- 
nition of  the  interest  which  a  subject  could  hold  in  lands  in  Eng- 
land proved  descriptive  of  the  estates  actually  granted  by  the  Crown 
to  the  various  settlers  in  the  province  of  New  York.  Every  land- 
holder was  a  tenant,  and  his  interest  and  rights  over  the  land 
granted  to  him  constituted  his  "  estate  '*  therein.  The  manner  in 
which  estates  held  by  the  socage  tenure  became  allodial  in  New 
York  is  shown  in  the  introductory  chapter  of  this  book.**^ 

Estates  in  New  York.  It  is,  perhaps,  not  accurate  to  term  any 
original  estate  in  New  York  "a  common-law  estate."  Strictly,  a 
common-law  estate  is  confined  to  England,  being  of  very  ancient 
origin,  and  relatively  all  estates  in  New  York  are  estates  de  novo. 
But,  as  by  a  process  of  extension  the  English  law  of  land  was  made 
applicable  to  the  lands  of  New  York  after  1664,  the  orig^al  estates 
in  New  York  were  created  by  the  Crown  according,  to  that  law,  and 
thus  the  original  estates  in  New  York  were  limited  by  the  Crown 
on  precisely  the  same  terms  and  subject  to  the  same  rules  then 
applicable  to  the  ancient  common-law  estates.  All  the  original 
estates  in  New  York,  except  the  few  Dutch  grants,  were  fee  sim- 
ples of  the  quantity  and  quality  known  in  the  seventeenth  and 
eighteenth  centuries  in  England.  The  Dutch  grants  were  all  subse- 
quently converted  into  estates  to  be  holden  by  the  common  socage 
tenure.^  The  original  New  York  estates  never  were  feuds,  and 
were  created  only  after  the  abolition  of  the  feudal  system  by  the 
statute  12  Charles  II,  chapter  24.  They  were  such  estates  as  the 
common  law  then  recognized  in  lands. 

Estates  in  Allodial  Lands.  Prior  to  the  act  making  lands  allodial  in 
New  York,  a  tenant  of  a  freehold  was  not  seised  of  the  lands,  but 
of  an  estate  therein,  and  it  was,  to  say  the  least,  formerly  inarti- 
ficial to  plead  a  seisin  of  the  lands  themselves.^  The  "  act  concern- 
ing tenures  "  ^  makes  the  tenures  of  certain  lands  allodial,  but  not 
the  lands;  whereas,  the  Revised  Statutes  more  correctly  made  the 

84  Vide    2    Pollock    &    Maitland,         87  Van   Rensselaer   v.    Poucher,    5 

Hist.  Eng.  Law,  chap.  IV,   f  i.  Den.  35.  41,  44. 

^ Supra,  pp.  47,  54-  ^2  J.  &  V.  67;  i  K.  &  R.  64;  I 

88  See  chap.  II,  Introduction.  R.  L.  70. 
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lands  themselves  allodial,*®  and  since  then  it  would  seem  not  inarti- 
ficial to  plead  "  seisin  of  the  lands/'  although  now  seisin  can  mean 
nothing  more  than  ownership  of  an  estate  of  freehold,^  its  feudal 
significance  having  passed  away  with  the  abolition  of  tenures."" 
The  sections  of  the  Revised  Statutes  making  lands  allodial  and 
declaring  the  relation  of  the  State  to  lands  within  its  jurisdiction,*^ 
perpetuated  a  condition,  of  things  practically  existent  since  the  birth 
of  the  State.  If  we  have  reference  to  the  language  of  these  sections, 
we  perceive  that  the  proprietor  of  allodial  lands  has  still  only  an  es- 
tate in  them,  and  that  the  abolition  of  such  tenures  as  existed  here 
after  the  War  of  Independence  is  largely  academic  and  intended 
only  to  preserve  the  general  scheme  of  the  revision.^  Indeed,  Chan- 
cellor Kent  states  that  there  is  no  distinction  between  an  estate  held 
by  the  reformed  socage  tenure  and  an  estate  in  the  lands  made  allo- 
dial by  statute  in  New  York.^    If  we  consider  escheats  and  the  law 
of  merger,  we  shall  be  convinced  that  an  estate  in  allodial  lands  is 
not  materially  changed  from  an  estate  in  socage  lands  after  the 
statute  12  Charles  II,  chapter  24,  taking  away  the  feudal  bur- 
dens from  tenure.    Although  the  term  "  estate  "  is  frequently  used 
as  the  equivalent  of  "  property,"  **  even  since  the  Revised  Statutes, 
it  more  properly  denotes  the  legal  relation  which  a  citizen  may 
have  in  respect  of  a  particular  piece  of  land.     It  connotes  the 
rights,  duties,  and  obligations  of  the  owner  of  the  land.       An 
**  estate  "  is,  in  fact,  universitas  juris,  or  the  totality  of  a  man's 
rights,  obligations,  and  powers  in  respect  of  a  certain  piece  of  land. 
EatatM  in  Land.    The  entire  notion  of  estates  in  land  is  due  to  the 
Cnglish  common  law,  and  is  unknown  to  any  system  not  subject  to 
that  law.    The  common  law  treats  ownership  in  perpetuity  of  land 
as  something  to  be  dealt  with,  and  out  of  which  the  owner  of  the 
estate  may  carve  any  number  of  slices  and  confer  each  slice  upon 
a  different  person.^    The  law  of  real  property  is  mainly  concerned 
with  the  rules  regulating  such  dispositions. 


»i  R.  S.  718,  I  3;  Const,  of 
1894,  art  I,  I  12. 

40  Matter  of  Dodge,  105  N.  Y.  585. 
591;  Bedel  v.  Shaw,  59  N.  Y.  at  p. 
49;  cf.  I  Washburn,  Real  Prop. 
PP-  34.  35;  2  id.  483,  48s;  Goodeve, 
Real  Prop.  21,  153;  Woods  v.  Breder, 
129  App.  Div.  122. 

41  Jackson  v.  Detnont,  9  Johns.  55, 
58;   I  R.  S.  718,  f  4- 

^  I  R.  S.  718.  II  I,  3 ;  cf.  Const. 


of  1846,  art  I,  I  11;  Const  of  1894, 
art  I,  I  10. 

*3  People  V.  Trinity  Church,  22  N. 
Y.  44;  cf.  People  v.  Van  Rensselaer, 
9  id.  318,  319;  Powers  v.  Bergen,  6 
id.  358,  366;  Taylor  v.  Porter,  4 
Hill,  140. 

**4  Kent  Comm.  2,  3. 

45  Wharton  Prin.  Conv.  8;  Terry 
v^  Wiggins,  47  N.  Y.  512. 

*^  I  301,  Markby,  Elements  of  Law. 
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Quantity  and  Quality  of  Estates.  For  convenience,  estates  are  some- 
times classified  by  quantity  and  quality.  The  quantity  of  an  estate 
then  relates  to  its  continuance  in  point  of  time.  The  quality  of  an 
estate  denotes  its  nature,  incidents,  and  collateral  qualifications,  such 
as  a  condition,  a  collateral  limitation,  a  defeasance,  or  a  joint  ten- 
ancy.*^ 

Estates  Before  the  Revised  Statutes.  Prior  to  the  Revised  Statutes 
estates  in  the  lands  of  New  York,  reduced  to  private  dominion, 
were  in  legal  contemplation  of  two  classes :  ( i )  Those  held  by  the 
free  and  common  socage  tenure  of  the  People  of  the  State,  who  in 
their  political  capacity  had  been  substituted* for  the  Crown  in  all  its 
relations  to  the  old  socage  tenure.*®  (2)  Those  derived  from  the 
State  under  the  great  seal  or  from  the  Commissioners  of 
Forfeitures  under  the  Acts  of  Confiscation  and  Sale.**  The 
second  class  were  first  declared  to  be  allodial  by  the  "Act  Con- 
cerning Tenures"  passed  in  1787.*^  These  acts  had  been  either 
re-enacted  in  subsequent  revisions,"*  or  else  were  in  force  until  the 
Revised  Statutes  went  into  effect.  Prior  to  the  Revised  Statutes 
there  was,  however,  no  substantial  diflFerence  between  those  estates 
in  lands  held  of  the  State  by  the  socage  tenure,  and  the  estates  in 
lands  declared  allodial.^  Both  kinds  of  property  were  subject  to 
the  same  incidents,  taxation  and  right  of  eminent  domain.  Dis- 
traint for  rent  was  at  first  troublesome  to  owners  of  allodial  lands, 
as  it  was  supposed  to  depend  on  tenure  and  "  fealty,"  without  which 
there  could  be  no  distraint  at  common  law.  In  New  York  the 
courts  ultimately  gave  the  right  to  distrain  for  rent  to  the  pro- 
prietors of  the  allodial  lands  without  the  necessity  of  either  ten- 
ure or  fealty,  and  it  was  held  sufficient  in  all  cases  if  the 
landlord  had  the  reversion.™  Thus  the  original  estates  in  New 
York  created  by  the  Crown  suffered  no  material  change  through  the 
acts  making  lands  allodial.  Consequently,  when  the  statutory  pro- 
visions were  carried  into  the  Constitution  of  1846  and  that  now  in 
force,**  the  old  estates  in  land  were  not  abridged  in  any  essential 
particular.**" 


^7 1  Prest.  Est.  7,  21;  i  Wharton 
Conv.  92;  Cruise  Dig.,  tit.  i,  S§  11, 
14;  Crabb,  Real  Prop.,  I  2. 

*8  Journal  of  the  Provincial  Con- 
vention, I,  554;  chap.  25,  Laws  of 
1779;  I  J.  &  V.  44.  ^i  14;  I  GrecnI. 
26,  I  14;  Cornell  v.  Lamb,  2  Cow. 
652;  Wendell  v.  People,  8  Wend. 
182,  188;  Const.,  art.  i,  I  10. 

« I  J.  &  V.  39,  159;  I  Greenl.  359. 

»2  J.  &  V.  67. 


^^  Sec  I  Greenl.  26,  359 ;  index  of 
3  Webster  Laws,  at  p.  593;  i  K.  & 
R.  64;  I  R.  L.  of  1813,  p.  Ttx 

884  Kent  Comm.  9,  3;  r/  supra, 
p.  81. 

w  Cornell  v.  Lamb,  a  Cow.  652, 

WArt.  I,  fi  12. 

WThe  allodial  statutes  always 
saved  rents  and  socage  services.  Cf. 
Const.   1894,  art.  i»  I  11. 
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Estates  in  New  York.  We  have  seen  that  the  precise 
nature  of  an  original  estate  in  lands  in  the  State  of  New  York  had, 
prior  to  the  Revised  Statutes,  distinct  reference  not  only  to  the 
terms  of  the  original  grant,"  but  also  to  the  fundamental  law. 
By  the  Constitution  of  the  State  the  former  law  of  the  prov- 
ince had  been  continued  subject  to  such  alterations  as  the 
Legislature  might  make  therein.^  This  legislative  power  to  change 
the  law  was  ultimately  subjected  by  the  Federal  Constitution  to  a 
great  limitation,  prohibiting  any  impairment  of  the  grant  or  charter 
creating  the  original  estates  in  fee.  The  constitutional  protection 
of  the  original  estates  in  lands  in  New  York  and  the  adoption  of 
the  former  law  of  the  province,  perpetuated  both  the  original  es- 
tates and  the  derivative  estates,  as  well  as  the  laws  regulating 
them. 

Sstates  under  the  fievised  Statutes.  Thus,  the  revisers  of  1829-30 
found  estates  in  lands  legally  existing,  and,  as  the  Legislature  had 
no  power  to  impair  an  existing  estate  in  fee,  it  could  only  regulate 
its  future  tran^nission  and  devolution,  and  estates  derived  out  of 
the  original  estates.  The  Revised  Statutes,  therefore,  simply  de- 
scribed existing  estates,  and  divided  them  into  "  estates  of  inherit- 
ance, estates  for  life,  estates  for  years,  and  estates  at  will  and  by  suf- 
ferance.** This  declaration  refers  to  the  quantum  or  quantity  of 
such  estates.  The  division  by  quantity  of  estates  in  lands  is  ancient, 
but  not  primitive."  It  is  substantially  as  old  as  Littleton  as  a  quan- 
titative division,  and,  therefore,  obviously  older  in  practice.  The  sec- 
tions of  the  Revised  Statutes,  touching  the  quantity  of  interest  one 
may  have  in  these  estates,  introduced  no  new  principle  in  the  law, 
in  so  far  as  the  quantum  of  the  devolution  of  such  estates  is  con- 
cerned. Estates  fcr  years  were  declared  to  be  still  chattels  real,  and 
were  not.  classed  as  real  estate  in  the  chapter  of  the  Revised  Stat- 
utes relating  to  title  by  descent ;  they  go  to  the  personal  representa- 
tives as  assets  for  distribution.**^ 

Estates  of  Inheritsnce.  Estates   of   inheritance   will   be   considered 
under  the  next  section  of  this  act.^ 

"•Const,  of  1777,  I  36;  Const,  of  «>Avcrill  v.  Taylor,  8  N.  Y.   44, 

1821-2,  art.  7,  (14.  52;  Despard  v.  Churchill,  53  id.  192, 

*^  Const,  of  1777,  i  35;  Const,  of  199;  Moore  v.  Littel,  41  id.  66,  75; 

1S21-2,  art  7,  §  13.  I   R.   S.   722,   §  5;  The  Real   Prop. 

^  Supra,  i  30;  I  R.  S.  722,  {  i.  Law  of  1896,  §  23;  id.,  i  280;  MaUcr 

*  At  common  law  there  were  only  of  Althause,  63  App.  Div.  252,  255. 

two  estates  in  respect  of  quantity,  of  •*  t  31,  infra. 
inheritance,    and   for    life.     Challis, 
chap.  & 
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Hereditaments.  "  Hereditaments  "  are  included  within  ''  estates  of 
inheritance"  under  this  section,  and,  therefore,  a  perpetual  ease- 
ment to  carry  water  across  the  land  of  another  is  an  estate  of  inher- 
itance within  this  section.®^ 

Tenns  of  Tears.  At  conunon  law  ''  terms  of  years "  were  not 
strictly  estates ;  they  became  such  in  the  reign  of  Henry  VIII,  when 
the  termor  was  protected.®  This  section  includes  terms  of  years 
with  estates  in  lands,  in  conformity  with  the  law  as  it  stood  prior 
to  independence,  although  terms  of  years  remain  chattels  real.** 
We  shall  speak  of  terms  of  years  hereafter. 

Estates  of  Freehold.  At  common  law  the  only  estates  of  freehold 
were  estates  of  inheritance  and  estates  for  life.  The  old  common 
law  recognized  nothing  for  an  estate  which  was  for  less  than  life.* 
In  the  days  of  tenure  there  was  some  connection  between  the  status 
of  a  freeman  and  a  freehold.®* 

Estates  for  Life.  Estates  for  life  were  estates  originally  recognized 
and  protected  by  the  common  law,*^  and  are  still  expressly  retained 
by  the  present  statute.®  An  estate  for  life  is  one  of  the  two  com- 
mon-law, or  primitive  legal,  estates.®  From  estates  for  life  are  de- 
rived estates  pur  autre  vieJ^  When  no  particular  life  is  specified  a 
grantee  holds  for  his  own  life.''^  A  life  estate  may  be  reserved  by 
a  grantor  in  a  deed,  or  take  effect  by  virtue  of  the  delivery  of  a 
deed  in  escrow.^  An  estate  for  life  may  be  created  by  act  of  a 
grantor,  through  an  instrument  operating  as  a  conveyance;  or  it 
may  be  created  by  operation  of  law  on  the  survival  of  husbands  or 
wives.  If  a  husband  survive  a  wife,  having  had  issue  by  her,  bom 
alive,  he  takes  an  estate  for  his  own  life  in  her  real  property,  still 
called  "  curtesy,"  or  estate  by  the  curtesy.'''  If  a  wife  survive  her 
husband,  she  takes  an  estate  for  her  own  life,  in  any  lands  of  which 
he  may  have  been  seised  during  coverture.  Such  estate  is  still 
called  "  dower."*^* 


«2  Nellis  V.  Munson,  io8  N.  Y.  453. 

«3  Challis,  46,  47 ;  Averill  v.  Taylor, 
8  N.  Y.  44,  52;  Burr  v.  Stenton,  43 
id.  462,  465;  Despard  v.  Churchill, 
53  id.  192,  199. 

«Real  Prop.  Law,  I  49;  Bennett 
V.  Rosenthal,  11  Daly,  91,  94. 

**Goodeve,  Real  Prop.  20. 

W  Challis,  Real  Prop.  7. 

^  Supra,  p.   147,  note. 

«|  20,  The  Real  Prep.  Law. 


»Goodeve,  Real  Prop.  33;  Stra- 
han,  Law  of  Property,  52;  Challis, 
Real  Prop.  42,  43. 

70  Vide  infra,  {§  34-45,  Real  Prop. 
Law. 

71  Co.  Litt.  42a. 

72  Rochester  Savings  Bank  t. 
Bailey,  34  Misc.  Rep.  247,  249^ 

7*  Sec  below,  under  8   142L 
7^  See  below,  under  Article  6. 
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When  estates  for  life  are  created  by  act  of  the  parties,  covenants 
in  restraint  of  their  alienation  are  sometimes  supported/^ 

An  estate  for  life,  though  uncertain  in  duration,  if  reserving  rent 
Id  grantor,  may  be  subject,  after  twelve  years,  to  the  provision  of 
the  Constitution  which  prohibits  leases  of  agricultural  land  for  a 
hmger  period  than  twelve  years  J® 

Curtesy  and  Dower.  We  shall  first  consider  the  section  of  the 
Revised  Statutes  saving  tenancy  by  the  curtesy,  and  the  rights  of 
tenant  in  dower.^  Tenancy  by  the  curtesy  was  an  incident  of  the 
<dd  socage  tenure,^  and  when  entails  were  abolished  and  lands  were 
made  allodial  in  New  York  it  was  expressly  saved,  and  still  exists, 
provided  the  wife  has  not  alienated  the  estate  in  her  lifetime,  or 
devised  it.  The  distinction  seems  to  be  that  curtesy  initiate  is 
abolished  sub  modo,  but  that  curtesy  consummate  survives  all  the 
reforms.™  Tenants  by  curtesy  cannot  commit  waste,  or  convey 
right  to  extract  mineral  oil  from  lands.®®  Curtesy  is  a  legal  estate 
for  life,*^  dependent  on  marriage,  seisin,  issue  born  alive,  and 
death  of  wife.®  Pedis  possessio;  or  actual  entry,  or  seisin,  on  wild 
lands  of  the  wife  is  not  necessary  in  this  State.^ 


'^  Supra,  p.  119;  Jackson  ex  dem. 
Stevens  v.  Silvernail,  15  Johns.  278; 
Livingston  v.  Stickles,  7  Hill,  253; 
Jackson  v.  Groat,  7  Cow.  285;  De 
Peystcr  v.  Michael,  6  N.  Y.  at  p. 
491,  overruled,  19  N.  Y.  on  another 
point. 

w  Art  1, 1 13,  Const,  of  1894 ;  Par- 
ish V.  Rogers,  20  App.  Div.  279. 

^i  R.  S.  754»  8  ^;  S  80,  Dece- 
dent Estate  Law,  chap.  13,  Consoli- 
dated Laws. 

"^  Supra,  p.  47. 

TO  Laws  of  1882,  chap.  2;  2  J.  & 

V.  67;  I  id.  245,  84;  I  K.  &  R.  44; 
1  R.  L^  52,  I  4;  Bertles  v.  Nunan, 
93  N.  Y.  152,  160;  Leach  v.  Leach, 
21  Hun,  381;  Matter  of  Clark,  40 
id.  237;  Hatfield  v.  Sneden,  54  N. 
Y.  280;  Burke  v.  Valentine,  5  Abb. 
Pr.  N.  S.  164,  52  Barb.  412;  aflFd., 
Ct  of  Appeals,  6  Alb.  Law  Jour. 
167;  Wells  v.  Betts,  45  App.  Div. 
115,  118;  Spindler  v.  Gibson,  75  id. 
444;  Matter  of  Baird,  30  Misc.  Rep. 
MB;  Valentine  v.  Hutchinson,  43  id. 


314;  Howells  V.  McGraw,  97  App. 
Div.  460.  Gregor  v.  Ryan,  123  App. 
Div.  722. 

80  Bamsdall  v.  Boley,  119  Fed. 
191;  Howells  V.  McGraw,  97  App. 
Div.  460. 

81  Adair  v.  Lott,  3  Hill.  182. 

82  Graham  v.  Luddington,  19  Hun, 
246 ;  Billings  v.  Baker,  28  Barb.  343 ; 
Jackson  v.  Jackson,  5  Cow.  74; 
Adair  v.  Lott,  3  Hill,  182;  Duns- 
comb  v.  Dunscomb,  i  Johns,  Ch. 
508;  Collins  v.  Russell,  184  N.  Y. 
74.  See  as  to  birth  of  a  child  de- 
livered by  a  Caesarean  operation, 
Marsellis  v.  Thalhimer,  2  Paige,  35; 
and  as  to  burden  of  proof  that  child 
was  born  alive,  Bender  v.  Terwilli- 
ger,  48  App.  Div.  371.  See  as  to 
merger  of  curtesy,  Berger  v.  Wald- 
baum,  46  Misc.  Rep.  4. 

88  Jackson  v.  Selleck,  8  Johns.  262 ; 
Jackson  v.  Gilchrist,  15  id.  87,  118 
Sed.  cf.  Carr  v.  Anderson,  6  App. 
Div.  6;  Valentine  v.  Hutchinson,  43 
Misc.  Rep.  314. 
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A  wife's  dower  was  also  an  incident  of  the  socage  tenure.®* 
Estates  of  dower  were^  extended  to  lands  made  allodial  and 
letained  by  the  Revised  Statutes.®®  We  have  seen  that  by  the 
common  law  aliens  had  neither  dower  nor  curtesy.®^  While  such 
estates  are  saved  by  this  section  of  the  statute  they  are  not  de- 
scendible.®® 

Estates  pur  Autre  Vie.  Estates  pur  autre  vie,  or  for  the  life  of  an 
other  than  grantee,  probably  originally  arose  by  the  assignment  of 
an  estate  for  the  life  of  tenant  for  life.®®  But  it  does  not  necessarily 
now  subsist  by  assignment  only;  but  estates  for  the  life  of  third 
persons  may  be  limited  de  fiovo  to  endure  for  the  life  of  such  third 
persons.  It  is  now  a  freehold  only  during  the  life  of  the  grantee 
even  though  limited  to  his  heirs,  and  after  his  death  has  become  a 
chattel  real^  so  as  to  pass  to  personal  representatives  and  thus  defeat 
the  old  common-law  right  of  any  stranger  to  take  possession  during 
the  life  of  cestui  que.vie.^^  If  a  person  on  whose  life  such  an  estate 
depends  absent  himself  seven  years  he  is  presumed  dead.^ 

At  common  law  an  estate  pur  autre  vie  might  be  limited  to  endure 
(i)  during  the  life  of  a  single  person;  (2)  during  the  joint  lives  of 
several  persons  in  esse;  (3)  during  the  life  of  the. longest  liver  of 
any  number  of  persons  in  esse.^  While  this  principle  has  not  been 
expressly  abrogated  if  a  remainder  is  limited  on  an  estate  pur  autre 
vie,  it  must  now  be  in  fee,  or,  if  in  a  term  of  years,  for  the  residue 
or  the  term.®*  If  such  remainder  is  limited  on  the  lives  of  more 
than  two  persons  it  vests  on  the  death  of  the  two  first  named,  as  if 
no  other  names  had  been  introduced  in  the  limitation.*'  A  contin- 
gent remainder  limited  on  an  estate  pur  autre  71V,  as  it  suspends  the 
power  of  alienation,  can  be  limited  only  for  two  lives  of  third  per- 
sons in  being  when  the  estate  is  created,  or  it  is  void.®®  And  this 
is  expressly  so  in  the  limitation  of  a  remainder  on  estates  in  terms 
of  years.®^ 

Of  tbe  Incidents  of  Estates  for  Life.  Tenant  for  life  is  entitled  to 
**  estovers  "  or  '*  botes."    These  imply  the  necessary  wood  for  fuel, 

^  Infra,  fi  190.  Nav.    Co.   v.    Keuka    Nay.    Co.,   37 

8»  2  J.  &  V.  67,  8  6.  Hun,  9,  13 ;  Gillis  v.  Brown,  5  Cow. 

W  I  R.  S.  740;  id.  754,  I  20;  infra,  388. 
art.  6.  82  8  841,  Code  Civ.  Pro. 

^f  Supra,  p.   128.  «Challis,  286;    §   45,   Real   Prop. 

88  Jackson  ex  dem.  v.   Hendricks,  Law,  infra. 
3  Johns.  Cas.  214.  ^  8  44»  Real  Prop.  Law,  infra. 

8»Challis,  43.  »5  8  45,  Real   Prop.  Law,  infra. 

«>8  34  Real  Prop.  Law.  ^  8  42,  Real  Prop.  Law. 

»Co.    Litt.    41b;    Crooked    Lake         »t  §  ^g^  Real  Prop.  Law. 
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repair  of  fences  or  buildings.  But  he  is  not  permitted  to  cut  down 
timber  which  serves  as  ornament,  or  which  is  not  fit  to  be  felled.** 
If  under  this  right  tenant  for  life  devastates  the  inheritance  or  com- 
mits waste,  he  is  liable  to  remaindermen  or  reversioners.^  But  the 
doctrine  of  waste  as  understood  in  England  was  formerly  thought 
inapplicable  to  a  new  and  unsettled  country  in  its  entirety,  and  has 
been  somewhat  modified.* 

Tenant  for  his  own  life  is  entitled  to  emblements  or  profits  of  the 
crop  because  the  end  of  life  is  uncertain.  Therefore,  if  such  tenant 
for  life  sows  the  lands  and  dies  before  harvest,  his  executors  or 
representatives  may  have  the  crop^*  This  right  does  not  extend 
to  those  things  which  proceed  annually  of  themselves  without  the 
labor  of  man,  as  gfrass  and  trees.^  This  right  of  tenant  is  founded 
on  the  clearest  equity,*  and  finds  statutory  expression,  in  the  case 
of  widows,  from  antiquity  to  our  own  day.  They  may  bequeath  the 
crop  in  the  dower  land.*^ 

Tenant  for  life  cannot  dig  for  gravel,  lime,  clay,  brick,  earth, 
stone  or  the  like,  except  for  reparation  of  buildings  or  the  manur- 
ing of  the  land.*  Nor  can  he  open  a  new  mine,  but  he  may  dig  and 
take  the  profits  of  mines  that  are  opened.'' 

In  England  tenant  for  life  has  the  right  prima  facie  to  possession 
of  the  title  deeds  in  order  to  protect  the  enjoyment  of  his  estate.® 
Tenants  for  life  of  personalty  are  entitled  to  stock  dividends.* 

While  such  benefits  belong  to  tenants  for  life,  on  the  other  hand, 
if  the  estate  is  charged  with  incumbrances,  they  are  bound  tp  pay 
the  interest,*^  but  not  the  principal.     So  tenants  for  life  must  pay 


•®2  Black.  Comm.  122;  i  Willard 
Real  Prop.  76;  Sarles  v.  Sarles,  3 
Sandf.  Ch.  601;  Gardiner  v.  Dering, 
1  Pai.  Ch.  573;  Jackson  v.  Brown- 
son,  7  Johns.  227;  Van  Deuscn  v. 
Young,  29  N.  Y.  9,  30;  Rutherford 
V.  Aiken,  2  Sup.  Ct.  (T.  &  C.)  281 ; 
Anderson  v.  Cowan,  68  L.  R.  A. 
641;  McCartney  v.  Tilsworth,  119 
App.  Div.  547. 

•Cruise  Dig.,  tit.  3,  chap.  11, 
•*  Waste  by  tenant  for  life." 

^Livingston  v.  Reynolds,  26 
Wend.  122;  Willard,  Real  Prop.  78. 

^2  Black.  Comm.  122.  See  as  to 
tenant  pur  autre  vie,  Seaton  v. 
Davis,  I  Sup.  Ct  (T.  &  C.)  91. 


» Willard,  Real  Prop.  77  \  2 
Crabb's  Law  Real  Est.  52,  §  1057. 

*  Stewart  v.  Doughty,  9  Johns. 
108,  112. 

^  Stat,  of  Merton,  20  Hen.  Ill, 
chap.  2;  I  205,  Real  Prop.  Law. 

«Co.  Litt.  53b. 

7  Coales  V.  Cheeves,  i  Cow.  460, 
474;  Shulthis  V.  Macdougal,  116  Fed. 

Rep.  331,  343. 

8 1    Wharton,   Conv.   45. 

®  Stewart  v.  Phelps,  71  App.  Div. 
91 ;  Robertson  v.  Brulatour,  188  N. 
Y.  301. 

'^^  Swaine  v.  Perine,  5  Johns.  482 ; 
%  269,  Real  Prop.  Law. 
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all  ordinary  taxes,**  with  an  equitable  proportion  of  assessments  for 
permanent  improvements.*^  Some  other  permanent  improvements 
to  the  estate  are  also  to  be  apportioned  between  tenants  for  life  and 
remaindermen/'  although  the  presumption  is  that  permanent  imr 
provements  are  for  the  benefit  of  the  estate.  But  there  is  no  fixed 
rule.** 

Leasing  Powers.  Tenant  for  life's  power  to  make  lease  will  be  re- 
served for  subsequent  consideration.** 

Restraints  on  Alienation.  Wliile  restraints  on  the  alienaition  of  estates 
in  fee  simple  are  unlawful,  certain  covenants  against  alienation  of 
estates  for  life  have  been  supported.*®  But  where  an  estate  for  life 
is  given  to  a  person,  a  mere  direction  not  to  alienate  same  without 
any  limitation  over  is  repugnant  to  the  estate  granted,  and  void.*^ 

Surrender  and  Merger.  Estates  for  life  may  be  surrendered  to  him 
who  has  the  remainder  or  reversion,*®  or  they  may  merge  in  the  in- 
heritance when  they  come  into  the  hands  of  him  who  has  the  fee, 
without  the  intervention  of  any  other  estate.*® 

Estates  less  than  Freehold.  Having  pointed  out  the  estates  which 
are  freeholds,^  we  pass  to  the  estates  less  than  freehold,  viz.,  es- 
tates for  years,  estates  at  will,  and  estates  by  sufferance.** 

Estates  for  Years.  Terms  of  years  were  not  originally  estates  by 
the  law  of  England,  but  pushed  themselves  into  the  rank  of  estates 
only  by  virtue  of  the  statute  of  21  Hen.  VHI,  chap.  16,  enabling 
termor  to  falsify  recoveries.^  But  before  and  ever  since  the  intro- 
duction of  the  common  law  into  New  York  tenancies  for  years,  at 
will,  and  by  sufferance  have  been  recognized  as  estates  by  the  law 


11  Cairns  v.  Chabert,  3  Edw.  Ch. 
312;  Sage  V.  City,  43  App.  Div.  245. 

12  Fleet  V.  Dorland,  11  How.  Pr. 
489;  Miller's  Estate,  i  Tuck.  346; 
Peck  V.  Sherwood,  56  N.  Y.  615; 
Gillespie  v.  Brooks,  2  Redf.  349,  364. 

i»  Betts  V.  Betts,  4  Abb.  N.  C.  317, 
438;  Miller's  Estate,  i  Tuck.  346; 
Cromwell  v.  Kirk,  i  Dem.  383,  599. 

1*  Matter  of  Pollock,  3  Redf.  100 ; 
Peltz  V.  Learned,  70  App.  Div.  312. 

J5  Infra. 

i«  De  Peyster  v.  Michael,  6  N.  Y. 
at  p.  491;  Livingston  v.  Stickles,  7 
Hill,  253;  Jackson  v.  Groat,  7  Cow. 
285;  Jackson  v.  Silvernail,  15  Johns. 
278;  supra,  pp.  87*  iiQ* 


17  Bramhall  v.  Ferris,  14  N.  Y.  41, 
44;  Hallett  v.  Thompson,  5  Pai.  at 
p.  586;  De  Graw  v.  Qason,  11  id. 
at  p.  140;  Rome  Exchange  Bank  v. 
Eames,  4  Abb.  Ct.  App.  Dec.  83,  99; 
supra,  p.   119. 

i^Coe  v.  Hobby,  72  N.  Y.  141, 
146;  Livingston  v.  Potts,  16  Johns. 
28;  Schieffelin  v.  Carpenter,  15 
Wend.  400,  405. 

i^Berger  v.  Waldbaum,  46  Misc. 
Rep.  3;  Matter  of  Wadsworth,  58 
Misc.  Rep.  489,  and  see  below,  pp. 
170,  171. 

20  Supra. 

^  8  33,  Real  Prop.  Law. 

22Challis,  47. 
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of  England,^  and  as  such  have  passed- into  the  law  of  New  York, 
and  even  been  applied  to  like  interests  in  allodial  lands.^ 

Inddents  of  Estates  for  Years.  Tenant  for  years  is  entitled  to  the 
same  estovers  that  tenant  for  life  enjoys,  unless  it  is  agreed  to  the 
contrary  by  some  obligatory  agreement.^  He  is  also  punishable  for 
waste,  and  therefore  is  bound  to  keep  the  property  in  tenantaWe  re- 
pair,^ and  if  the  land  is  agricultural,  to  farm  it  in  a  husbandlike 
manner.^ 

We  have  stated  above  that  tenant-for-life's  right  to  emblements, 
or  the  profits  of  cropping,  depends  on  the  uncertainty  of  the  dura- 
tion of  the  estate.^  So  it  is  with  the  right  of  tenant  for  years ;  for 
if,  by  any  reservation,  the  estate  for  years  may  suddenly  be  put  an 
end  to  at  the  will  of  the  reversioner,  tenant  for  years  is  then  entitled 
to  crops  sown  by  him  and  not  garnered.^  But  where  the  term  of 
tenant  for  years  is  fixed  and  certain  he  is  not  entitled  to  emble- 
ments; for  it  is  his  own  folly  if  he  sow  where  he  cannot  reap.*^ 

Restraints  on  Alienation  of  Estates  for  Years.  Since  21  Hen.  VI,  it 
has  been  assumed  that  restraints  on  alienation  of  estates  for  years 
are  lawful  and  will  be  enforced,'*  and  covenants  of  this  nature 
against  assignment  or  underletting  are  frequently  inserted  in  leases 
and  usually  enforced,  although  not  favored.^' 

Snrrender.  Estates  for  years  may  be  surrendered  to  him  who  has 
the  reversion  or  remainder.**  A  surrender  may  be  express  or  in 
fact,  or  by  operation  of  law.  It  is  express  or  in  fact  when  tenant 
for  years  conveys,  releases,  or  assigns  all  his  interest  to  the  rever- 


^2  Black.   Comm.  140. 

^  f  33,  The  Real  Prop.  Law. 

^  Supra,  p.  154;  2  Black.  Comm. 

144. 
» Witty  V.   Matthews,   52   N.   Y. 

5x2;  Oakley  v.  Loening,  8  Misc. 
Rep.  302;  Fclton  v.  City  of  Cincin- 
nati, 95  Fed.  Rep.  336;  Sonn  v. 
Weissmann,  29  Misc.  Rep.  622; 
Bronner  v.  Walter,  15  App,  Div. 
295;  Lynch  v.  Saner,  16  Misc.  Rep. 
i;  Lichtig  v.  Pundt,  23  id.  632; 
Dcpt  of  Health  v.  Wendel,  33  id. 
100;  Read  v.  Bolger,  62  App.  Div. 
411;  cf,  Meserole  v.  Sinn,  34  id.  33; 
affd.,  161  N.  Y.  59. 

^  Middlebrook  v.  Corwin,  15 
Wend.  170,  171;  Sarles  v.  Sarles,  3 
Sandi  Ch.  601. 


^  Supra,  p.  155. 

^Stewart  v.  Doughty,  9  Johns, 
loa 

^  Whitmarsh  v.  Cutting,  10  Johns. 
360;  Bain  v.  Qark,  id.  424;  Het- 
field  V.  Lawton,  108  App.  Div.  113. 

«i  Y.  B.  21  Hen.  VI,  33  pl.  21 ;  De 
Peyster  v.  Michael,  6  N.  Y.  at  p. 
491;  et  supra,  p.  119. 

^Taylor,  Landlord  &  Tenant,  fi 
402  seq.;  Seaman  v.  Civill,  45  Barb. 
267;  Riggs  v.  Pursell,  66  N.  Y.  193, 
201 ;  Fleisch  v.  Schauier,  119  App. 
Div.  815  et  supra,  p.  119. 

8*  Co.  Litt.  338a;  Springstein  v. 
Schermcrhorn,  12  Johns.  357;  Coe 
V.  Hobby,  72  N.  Y.  141,  145. 
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sioner.^  It  is  by  operation  of  law  when  tenant  for  years  accepts 
a  new  and  inconsistent  lease.'"  By  statute  the  rights  of  under  ten- 
ants are  expressly  saved  when  the  chief  or  mesne  tenant  surrenders 
the  original  estate.®*  An  express  surrender  of  a  term  of  years,  if 
beyond  one,  must  be  in  writing.^ 

Herder.  If  estates  for  years  ^or  estates  for  life  in  any  manner 
come  into  the  hands  of  him  who  hath  the  original  estate  out  of 
which  they  were  granted,  without  the  intervention  of  any  other  es- 
tate, they  merge  or  are  drowned  by  operation  of  law  in  the  greater 
estate.^  But  courts  of  equity  sometimes  intervene  to  prevent  a 
merger.*® 

Demises.  Estates  for  years  are  commonly  associated  with  "  de- 
mises "  or  "  leases,"  ^  but  an  **  estate  for  years  "  by  the  common 
law  may  be  something  else  besides  a  lease  or  demise;  it  may  be 
created  by  a  will,  a  settlement,  or. a  mortgage,  no  rent  whatever 
being  reserved.  Long  terms  of  a  thousand  years  were  formerly 
common  in  wills  and  settlements  in  England,*^  and  such  terms  were 
often  kept  alive  for  the  purpose  of  attending  and  protecting  the 
inheritance.  These  attendant  terms  have  never  been  used  in  prac- 
tice in  New  York,*^  many  of  the  purposes  for  which  they  existed 
in  England  being  rendered  useless  here  by  the  recording  acts  pro- 
tecting creditors.  While  ther6  is  now  no  positive  prohibition  against 
long  terms  of  years  involving  urban  lands  in  this  State,**  trust 
terms  and  terms  to  protect  the  inheritance  are,  as  Chancellor  Kent 


M  Grave  v.  White,  87  N.  Y.  463, 
465;  Harris  v.  Hiscock,  91  id.  340, 
344;  Schieffelin  v.  Carpenter,  15 
Wend.  400,  405;  Sammis  v.  Day,  48 
Misc.  327,  329. 

^Van  Rensselaer  v.  Penniman,  6 
Wend,  569;  Livingston  v.  Potts,  16 
Johns.  28;  SchieflFelin  v.  Carpenter, 
15  Wend.  400,  405;  Coe  v.  Hobby. 
72  N.  Y.  141,  145,  147;  Smith  v 
Kerr,  108  id.  31,  36. 

3«l  226,  Real  Prop.  Law. 

37  I  242,  Real  Prop.  Law. 

^  Supra,  p.    156. 

^  Vide  infra,  p.  170. 

^4  Kent  Comm.  85;  sed,  cf, 
Hawley  v.  James,  16  Wend,  at  p. 
154;    Parsell   v.    Stryker,  41    N.    Y. 


*i  Hayes  &  Jarman*s  Forms  of 
Wills,  379;  Williams,  Real  Prop. 
41 1-4 19,  430;  I  Washb.  Real  Prop. 
311  6eq,;  2  Black.  Comm.  142. 
Terms  of  years  were  said  to  be  an- 
ciently limited  to  forty  years.  But 
this  is  doubted  by  Blackstone,  who 
is  confirmed  by  more  recent  investi- 
gators (Pol.  &  Mait.  Hist.  Eng. 
Law  on  "Laen  Land").  Gilbert 
says  long  terms  of  years  began 
again  in  modern  times  in  14  Hen. 
Vn.  (See  note  to  Sedgwick  & 
Wait,  Trial  of  Titles  to  Land,  p.  8.) 
This  is  before  the  time  Blackstone 
mentions. 

^^4  Kent  Comm.  94. 

^  See  below  and  also  under  §  31 
of  this  act. 
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thought,  opposed  to  the  spirit  of  the  Revised  Statutes  regulating: 
uses  and  trusts  in  lands.^ 

Temu  of  Tears.  Rent  is  not  the  essential  sign  of  a  term  of  years 
or  even  of  a  denrise  or  lease  which  may  exist  without  a  reservation 
of  rent.**^  The  origin  of  money  rents  is  instructive  in  this  connec- 
tion. Within  a  century  after  the  Norman  Conquest  the  services 
due  from  the  praedial  villeins  had  been  generally  commuted  for 
money  pa)mients,  and  money  rents  had  become  very  common  by 
the  reigti  of  Edward  III.*^  Terms  of  years  were  probably  first 
differentiated  from  life  estates  by  the  incident  of  rent  in  money  or 
kind.*^  But  a  term  of  years  is  not  necessarily  a  lease  reserving 
rent,  although  a  lease  reserving  rent  is  a  "  term  of  years."  The 
essential  feature  of  tenancy  for  term  of  years  is  the  certainty  of  the 
boundary  of  the  tenant's  intei:est.^  It  has  always  terminus  a  quo 
and  terminus  ad  quern.  In  this  it  is  distinguished  from  an  estate 
in  fee,  which  may  endure  forever,  and  originally  it  was  thus  distin- 
guished from  an  estate  for  life. 

A  Term  of  Tears  an  Estate.  A  term  of  years  is  acutely  called  an 
anomalous  estate  because  it  grew  up  later  than  the  feudal  settle- 
ment and  only  ripened  into  the  dignity  of  an  "  estate  "  when  termor 
was  given  a  remedy  to  falsify  a  recovery  obtained  on  feigned  titles. 
This  was  not  until  the  reign  of  Henry  VIII.*®  Since  then  terms  of 
years  have  been  regarded  as  "  estates  "  in  lands  by  the  commenta- 
tors,** although  the  interest  of  tenant  for  term  of  years  survived 
only  as  a  chattel  interest,  thus  indicating  its  late  origin."  The 
revisers  classify  terms  of  years  for  some  purposes  with  estates  in 
land  in  deference  to  the  practice  existing  in  their  time.**^ 


**4  Kent  Comm.  94. 

« Taylor,  Landl.  &  Ten.,  §  14; 
Henderson  v.  Henderson^  46  Hun, 
50ft  513;  Strahan,  Law  of  Property, 
62. 

*«  I  Gardner,  Hist  Eng.  168,  248; 
Dalrymple,  Feudal  Prop.,  chap.  2, 
socage  tenure;  Vinogradoff,  Villain- 
age in  England,  passim,  and  also 
his  •*  English  Society  in  the  Elev- 
enth Century,"  passim.  See  below, 
also,  I  33,  Real  Prop.  Law. 

*^Thus  presenting  a  departure 
from  the  principle  of  tenure,  which 
relates  to  status;  whereas  terms  of 


years  related  to  contract  in  some 
measure.  See  under  I  33,  Real 
Prop.   Law,  infra. 

«Co.  Litt.  45b. 

^Challis,  46,  47.  See  remarks 
under  §  33,  The  Real  Prop.  Law,  in- 
fra; cf.  Digby,  Rel.  Prop.,  chap.  HI, 
S  2,  par.  17,  who  differs  from  Chal- 
lis,  but  without  good  reason. 

^"Estates  less  than  freehold."  2 
Black.  Comm.  140. 

^^  Supra,  p.  152. 

^  S  30,  supra;  Bennett  v.  Rosen- 
thal, II  Daly,  91. 
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Terms  of  Yean  Bound  by  Judgments.  Terms  of  years  being  chattels 
real  are  bound  by  judgments  and  decrees  in  this  State.*® 

Tenant  in  Possession  of  Term,  When  Trustee.  Where  a  remainder  is 
limited  on  an  estate  for  years,  the  tenant  in  possession  is  to  some 
extent  a  trustee,  in  respect  of  voluntary  waste,  for  remaindermen.*** 

Leases  of  Agricultural  Lands.  Long  demises  or  terms  of  years  of 
farming  or  agricultural  lands  were  intended  to  be  prevented  in  this 
State  by  the  adoption  of  the  Constitution  of  1846,  which  provided 
that  *'  no  lease  or  grant  of  agricultural  land,  for  a  longer  period 
than  twelve  years,  in  which  shall  be  reserved  any  rent  or  service 
of  any  kind,  shall  be  valid."  "  This  provision  is  contained  in  the 
present  Constitution.^  It  is  expressly  confined  to  agricultural  lands 
and  to  terms  of  years  on  which  rents  or  services  are  reserved.**^ 
It  has  expressly  no  reference  to  lands  not  agricultural,  or  to  mining 
leases.^  This  measure  was  adopted  in  view  of  the  agrarian  dis- 
turbances which  had  grown  out  of  long  or  perpetual  leases  and 
grants  of  farms  subject  to  a  rent.  The  tenants  objected  to  the  pro- 
visions of  these  leases  and  grants,  and  much  political  and  social  dis- 
content ensued.***  This  provision  of  the  Constitution  of  1846,  re- 
stricting demises  to  twelve  years,  was  intended  to  prevent  such  per- 
petual leases,  and  a  recurrence  of  like  agitations.  Before  this  time 
perpetual  rents  of  agricultural  lands  were  frequently  reserved  in 
New  York  on  grants  of  estates  in  fee.®^  The  perpetual  reservation 
was  then  lawful  by  the  law  of  both  the  provmce  and  the  State  of 
New  York.  If  an  agricultural  lease  exceed  twelve  years  it  is  not 
altogether  void,  it  seems,  but  is  good  for  eleven  years  and  a 
fraction.®^ 


»  See  under  fi  49,  The  Real  Prop. 
Law. 

**  Lord  Hardwicke  in  Garth  v. 
Cotton,  I  White  &  Tudor,  Lead  Gas. 
in  Eq.  825. 

M  Const,  of  1846,  art.  i,  S  14- 

WArt.  I,  §  13;  supra,  p.  82. 

^"^  Stephens  v.  Reynolds,  6  N.  Y. 
454,  458;  Parsell  v.  Stryker,  41  id. 
480;  Odell  V.  Durant,  62  id.  524; 
Clark  v.  Barnes,  76  id.  301;  Parish 
V.  Rogers,  20  App.  Div.*  279,  285. 

'^See  p.  161,  infra;  Massachu- 
setts Nat.  Bank  v.  Shinn,  160  N.  Y. 
360. 

M  Jenkins'  PoliL  Hist,  of  New 
York,  Appendix;   cf,   Massachusetts 


Nat  Bank  v.  Shinn,  160  N.  Y.  360^ 

w  Springstein  v.  Schcrmerhom,  12 
Johns.  357;  Hawley  v.  James,  16 
Wend.  154,  275;  Jackson  ex  dem. 
Van  Rensselaer  v.  Hogehoom,  11 
Johns.  163;  Dutch  Church  in  Gar- 
den Street  v.  Mott,  7  Paige,  at  p. 
82;  Jackson  ex  dem.  Blanchard  v. 
Allen,  3  Cow.  220;  2  R.  L  267; 
Church  V.  Shultes,  4  App.  Div.  378; 
Hunter  v.  Hunter,  17  Barb.  25; 
Bradt  v.  Church,  no  N.  Y.  537. 

«i  Parish  v.  Rogers,  20  App.  Div. 
279;  Stephens  v.  Reynolds,  6  N.  Y. 
454;  cf.  Hart  v.  Hart,  22  Barb.  606^ 
where  covenants  for  renewal  be- 
yond twelve  years  declared  void. 
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Leases  of  Urban  Lands.  As  the  constitutional  restraint  does  not 
extend  to  grants,  or  to  demises,  of  lands  situated  in  cities  or  large 
tovms/^  (wherein  land  is  not  agricultural),  the  law  of  these  long  or 
perpetual  estates  remains  of  practical  interest  at  the  present  time. 
The  older  law  reports  of  New  York  are  full  of  adjudications  bear- 
ing on  estates  for  years,  and  many  of  the  opinions  cannot  be  under- 
stood without  reference  to  historical  considerations;  for  the  law, 
concerning  them  is  of  very  ancient  origin.  There  can  be  no'  ques- 
tion that  pure  leases  or  demises,  where  a  reversion  exists  in  the 
grantor  or  lessor,  are  still  valid  if  the  land  is  not  agricultural,  even 
if  such  demises  are  made  almost  or  theoretically  perpetual.^ 

Bents  Reserved  on  Grants  in  Fee.  How  far  grants  in  fee  reserving 
rent  remain  valid  is  a  question  which  will  be  further  considered 
imder  the  next  section  in  connection  with  estates  of  inheritance.®* 

Leases  for  Twenty-one  Yearsy  witli  Renewals.  A  custom  of  making 
urban  leases  for  twenty-one  years,  with  renewals,  had  grown  up 
before  the  act  of  1846,®^  taxing  longer  leases.  The  custom  was 
probably  in  New  York  city  originally  due  to  old  Trinity  Qiurch 
leases.  In  England  corporations  were  frequently  restricted  by 
statute  to  terms  of  twenty-one  years,  in  order  to  prevent  impover- 
ishing their  successors;  so  tenants  in  tail,  and  even  the  Crown.^ 
Whether  these  acts  of  Parliament  extended  to  New  York  is  doubt- 
ful, but  they  may,  nevertheless,  account  for  the  custom.®^  In  1782, 
estates  for  years  were  restricted  in  New  York  to  twenty-one  years,® 
but  this  law  was  repealed  in  1786,®^  and  the  common  law  again  pre- 
vailed and  alone  governed  their  duration.  The  English  acts  re- 
stricting leases  by  corporations  were  not  supposed  to  extend  here. 
Certainly  when  all  the  English  acts  in  force  in  New  York  prior  to 

«C/.    Robert    v.    Thompson,    16         w  The  Real  Prop.  Law,  8  31. 
Misc.  Rep.  638,  639.  «Chap.    327,    Laws    of    1846,    as 

®  Dutch  Church  in  Garden  Street  amended    by    chap.    809,    Laws    of 

V.  Mott,  7  Paige,  at  p.  82 ;  Church  v.  1873 ;  chap.  908,  Laws  of  1896. 
Shultes,  4  App.  Div.  378;  Church  v.         wComyn,  Landl.  &  Ten.   12;   32 

Wright,  id.   at  p.  312;   Van  Rens-  Hen.  VIII,  chap.  28;  i  Eliz.,  chaps, 

selaer  v.   Dcnnison,   35   N.   Y.   393,  10,  19;  39  id.,  chap.  5,  §  2;  i  Anne, 

400;  Roberts  v.  Thompson,  16  Misc.  chap.  7,  §§  5,    6. 
Rep.  638*  639;  Martin  v.  Rector,  118         ^  M.  A.  Baptist  Church  v.  Bap- 

N.    Y.    476;    Foltz    v.    Huntley,    7  tist  Church,  46  N.  Y.  131,  141;  De 

Wend.  210;  Kip  v.  N.  Y.  &  Harlem  Ruyter    v.    The    Trustees    of    St. 

R  R.  Co.,  &7  N.  Y.  227;  Massachu-  Peter's  Church,  3  Barb.  Ch.   119. 
setts  Nat  Bank  v.   Shinn,    163   id.  ^  Chap.  2  (6th  Session),  Laws  of 

630;  Huff  V.  Royal  Metal  Furniture  1782;  i  Laws  N.  Y.  501. 
Co.,  117  App.  Div.  884;  2  R.  L.  267,         «>Chap.    12    (9th   Session),  Laws 

limits  Columbia  College  to  leases  of  of  1786;  2  Laws  N.  Y.  191. 
•ixty-three  years. 

11 
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1788  were  repealed,  except  those  then  re-enacted/^  there  was  no 
longer  a  reason  for  terms  of  this  precise  duration  until  the  act  of 
1846,  mentioned  above,  twice  taxed  longer  terms J^  Rents  re« 
served  in  any  "  lease  in  fee  "  or  for  life,  or  for  more  than  twenty- 
one  years,  are  now  taxable^  as  they  were  under  the  act  of  1846.^ 
But  a  covenant  will  not  be  construed  to  be  one  for  perpetual  re- 
newals, as  such  a  covenant  is,  in  this  State,  said  to  tend  to  a  per- 
petuityJ*  Where  a  lease,  with  covenants  for  renewal,  contains  a 
clause  in  reference  to  payment  for  tenants'  improvements  or  an 
arbitration  clause  to  determine  the  value  of  the  fee  and  the  im- 
provements separately,  as  a  basis  for  renewal  or  determination,, 
it  is  incumbent  on  both  parties  to  act  with  diligence  and  cajitionJ* 
A  person  holding  under  a  lease  renewable  forever,  is,  in  Ohio,  the 
owner  so  far  as  to  authorize  him  alone  to  sign  consents  to  public 
improvements."^*  If  lessee  refuse  to  arbitrate  under  the  covenant 
he  is  liable  for  use  and  occupation.''^ 


TO  Jones  &  Varick's  Revision  of 
1788  and  1789. 

71  Van  Rensselaer  v.  Dennison,  8 

Barb.  23,  35  N.  Y.  393. 

72  §  8,  Tax  Law,  chap.  60,  G)n- 
solidated  Laws;  chap.  62,  Laws  of 

1909. 

78  Chap.  327,  Laws  of  1846;  Wood- 
ruff v.  Oswego  Starch  Co.,  177  N. 

Y.  23. 

7*Syms  v.  Mayor,  etc.,  105  N.  Y. 
153;  Banker  v.  Braker,  9  Abb.  N. 
C.  411;  Piggott  v.  Mason,  i  Paige, 
412,  415;  Carr  v.  Ellison,  20  Wend. 
178;  Pflum  v.  Spencer,  123  App. 
Div.  742;  Broadwill  v.  Banks,  134 
Fed.  Rep.  470,  475;  cf.  Rutgers  v. 
Hunter,  6  Johns.  Ch.  215;  Hoff  v. 
Royal  Metal  Furniture  Co.,  117  App. 
Div.  884.  While,  at  common  law, 
covenants  for  perpetual  renewal  are 
not  favored,  there  is  nothing  unlaw- 
ful about  them.  Lord  Waterpark  v. 
Austen,  i  Jones,  627,  n.;  Calvert  v. 
Gason,  2  Sch.  &  Lef.  561.  And  see 
Comyn,  Landl.  Ten.  186;  4  Kent 
Comm.  109;  I  Hilliard,  Real  Prop. 
213;  2  id.  401.  In  California  cove- 
nants for  indefinite  renewal  are  held 
void.  5  Cal.  64,  cited  2  Sharswood 
&  Budd,  Lead.  Cas.  52;  c/.  How- 
ard v.  Larkin,  119  Fed.  Rep.  1005. 


And  see  as  to  agricultural  lands  in^ 
New  York,  Hart  v.  Hart,  22  Barb.  606. 

75  Eisner  v.  Pringle  Memorial 
Home,  130  App.  Div.  559;  Van  Beu- 
ren  v.  Wotherspoon,  12  App.  Div^ 
421;  s.  c,  22  id.  628,  modified,  164 
N.  Y.  368;  again,  s.  c,  74  App.  Div. 
123.  And  see  as  to  measure  of 
value.  Bright  v.  Boyd,  2  Story,  605; 
Van  Cortlandt  v.  Underhill,  17 
Johns.  405;  Livingston  v.  Sage,  95 
N.  Y.  289;  Matter  of  Coatsworth, 
160  id.  114,  reversing  37  App.  Div. 
295.  And  as  to  no  necessity  of  in- 
serting in  renewed  lease  covenants 
for  further  renewal,  see  Carr  v. 
Ellison,  20  Wend.  178;  Banker  v. 
Braker,  9  Abb.  N.  C.  411;  Willis  v. 
Astor,  4  Edw.  Ch.  594;  Muhlenber- 
ger  V.  Pooler,  40  Hun,  526;  Gomez 
v.  Gomez,  81  id.  566;  s.  c,  147  N.  Y. 
195;  Schoellkopf  v.  Coatsworth,  55 
App.  Div.  331;  Martin  v.  Babcock  & 
Wilcox  Co.,  186  N.  Y.  451;  Precht 
V.  Howard,  187  N.  Y.  136;  as  to 
other  covenants,  Rutgers  v.  Hunter, 
6  Johns.  Ch.  215;  Van  Beuren  & 
N.  Y.  R.  Co.  V.  Kenneys,  60  Misc. 
Rep.  z^. 

7<J  St.  Bernard  v.  Kemper,  45  L.  R. 
A.  662. 

77  Conger  v.  Esler,  85  App.  Div.  564. 
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Siglit  of  SenewaL  When  there  is  a  right  of  renewal  annexed  to  a 
term  of  years  and  tenant  avails  of  it,  in  the  absence  of  contrary 
agreement,  he  is  in  under  the  original  leaseJ^ 

Tenant  for  years  holding  over.  If  tenant  for  years  hold  over  he  is 
in  for  another  year  at  the  landlord's  option  and  the  terms  of  the 
old  demise  are  controlling^® 

Tenant  for  years  holding  over  liable  to  subsequent  lessee.  It  seems  to 
be  very  new  law,  that  if  tenant  for  years  hold  over  and  the  landbrd 
makes  a  new  lease  to  another,  that  that  other,  even  without  entry, 
may  elect  to  treat  the  landlord's  old  tenant  so  holding  over  as  the 
tenant  of  the  junior  lessee  for  another  year.®^  It  does  not  appear 
from  the  new  decision  whether  the  landlord's  consent  is  necessary 
to  such  a  course  or  what  happens  if  the  new  lessee  has  covenanted 
not  to  assign  and  the  landlord  will  not  assent.  We  must  await  the 
solution  of  such  problems.  Nor  does  it  now  appear  whether  such 
junior  lessee  is  entitled  to  all  the  landlord's  other  covenants  of 
the  old  lease  against  his  predecessor  in  the  tenancy  or  only  with  the 
right  to  consider  such  predecessor  as  holding  over.  It  would  seem 
in  any  case  that  the  decision  in  question  splits  up  the  reversion 
which  is  contrary  to  the  common  law. 

Tenant  Paying  Taxes.  If  it  be  desired  to  make  an  intending  tenant 
pay  taxes  and  assessments,  under  a  lease  containing  covenants  for 
renewal  or  a  perpetual  lease  its  draughtsman  ought  to  exercise 
great  care,®^  and  some  such  clause  as  the  following  is  suggested: 
*'  The  lessee  covenants  to  pay  and  discharge  all  taxes,  ordinary  and 
extraordinary,  and  all  assessments  made  on  the  demised  premises 
during  the  term  or  any  renewal  thereof,  whether  the  same  be  on 
the  term  or  on  the  reversion,  so  that  said  land  demised  and  the 
interest  of  the  lessor  therein  shall  be  free  from  all  such  taxes  and 
assessments,  and  this  lease  shall  yield  to  the  lessor  not  less  than 
the  net  annual  rent  reserved  throughout  said  term  or  any  renewal 
thereof."  ^ 


WSwan  V.   Inderlied,    187   N.   Y. 

372- 
wSce  below  under  S  230. 

»N.  Y.  Realty  &  Imp.  Co.  v. 
Roth,  193  N.  Y.  570^  and  see  under 
•  223,  infra. 

•iV''oodruff  V.  Oswego  Starch 
Factory,  70  App.  Div.  481;  Oswald 
V.  Gilbert,  11  Johns.  443;  Post  v. 
Kearney,  2  N.  Y.  394.  Sec  note  29 
Abb  N.  C.  161.  and  cf.  Beals  v. 
Providence  Rubber  Co.,  xi  R.  I.  381. 


82  This  form  of  covenant  was  con- 
stantly used  in  practice  by  the  late 
Hon.  William  S.  Groesbeck,  a  very 
distinguished  lawyer  of  this  coun- 
try. Cf.  Woodruff  V.  Oswego 
Starch  Factory,  177  N.  Y.  23,  32; 
Security  Trust  Co.  v.  Liberty  Build- 
ing Co.,  96  App.  Div.  436;  Gridlcy 
V.  Einbigler.  98  App.  Div.  160;  Og- 
den  V.  Gatty,  100  App.  Div.  43a 
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The  landlord  may  recover  against  the  tenant  for  breach  of  his 
covenant  to  pay  taxes^  without  first  paying  the  same.^ 

Perpetual  Leases  and  Mechanical  Liens.  It  iDBy  be  well  to  observe 
that  the  Mechanics'  Lien  Law  has  introduced  a  new  element  of  un- 
certainty in  a  scheme  of  perpetual  leases,  for  the  usual  covenants, 
that  tenant  shall  build,  repair,  etc,  may  make  the  reversioner  hold 
subject  to  such  liens.®* 

Rent  and  its  Collection  in  Law.  As  rent  furnishes  usually  the  main 
consideration  to  the  lessor  on  the  creation  of  those  terms  of  years, 
commonly  called  "  demises "  or  "  leases,"  a  brief  review  of  this 
subject  may  not  be  amiss  in  connection  with  our  consideration  of 
*'  estates  for  years."  Many  of  the  more  difficult  historical  problems 
mentioned  in  the  adjudications  bearing  on  terms  of  years  turn 
upon  this  question  of  liability  for  rent.  Now,  the  obligation  to 
pay  a  sum  of  money  as  rent  for  land,  independently  of  the  rendi- 
tion of  any  feudal  service,  and  upon  a  purely  contractual  basis, 
is  a  conception  of  later  origin  than  the  common-law  remedies  for 
the  collection  of  rcnt.®^  Yet  the  common-law  forms  and  remedies 
continued  to  regulate  the  collection  of  rent  after  this  modification 
of  feudal  tenures.  The  clash  of  the  legal  theories  of  contract  and 
tenure  is  discernible  in  the  older  law  reports  of  New  York,  and  it 
adds  to  the  reader's  difficulty  unless  he  has  a  firm  grasp  of 
principle.®^ 

Rent  Reserved  on  Terms  of  Tears.  Rents  reserved  on  terms  of  years 
may  be  reserved  only  for  grantors  and  their  assigns,  and  not  for  a 
third  person  or  a  widow  of  grantor,  as  the  latter  reservation  is  a 
testamentary  provision,  void  under  our  Statute  of  Wills.^  In  the 
absence  of  any  other  provision,  rent  follows  the  reversion  without 
assignment.®® 

Rent  Defined.  Rent  is  a  profit,  return,  or  advantage,  issuing  out 
or  a  corporeal  hereditament.®® 


w  Rector  of  Trinity  Church  v. 
Higgins,  48  N.  Y.  532. 

8*  Rice  V.  Culver,  172  N.  Y.  60, 
67;  chap.  38,  Laws  of  1909,  being 
chap.  33  of  the  Consolidated  Laws. 

8^  The  feudal  settlement  and  the 
later  feudal  remedies  for  violation 
of  feudal  obligations  took  no  note 
of  a  purely  contractual  obligation  to 
pay  money  rents,  or  of  rents  pay- 
able in  provisions.  Later  on  the  law 
was  forced  to  consider  them. 


8«See  below  under  this  section. 

^  Priester  v.  Hohlock,  70  App. 
Div.  256,  259;  Taylor,  Land!.  &Tcii^ 
§  155;  3  Kent  Comm.  463. 

^3  Kent  Comm.  463;  Bernstein  v. 
Koch,  52  Misc.  550. 

wCo.  Litt.  141b,  and  Thorn  v.  de 
Breteuil,  86  App.  Div.  405,  415,  416; 
Van  Rensselaer  v.  Chadwick,  22  N. 
Y,  32,33. 
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Rents,  how  DaMified.  Before  the  formal  abolition  of  the  feudal 
system,  in  the  days  of  King  Charles  11,®^  rent  was  divided  by  law- 
yers into  "  rent  service"  " rent  charge "  and  "  rent  seek," ®*  Rents 
issuing  out  of  an  estate  granted  in  fee  are  known  as  quit  rents  ^  in 
manors  or  seigniories,®*  or  as  fee-farm  rents^  But  outside  of 
manors  a  fee-farm  rent  is  commonly  called  a  "rent  charge."^ 
As  quit  rents  and  fee-farm  rents  belong  to  estates  of  inheritance 
or  to  estates  in  fee,  we  may  reserve  our  consideration  of  perpetual 
rents  until  we  come  to  the  next  section  of  this  act.®*  Quit  rents  in 
seigniories  usually  depend  on  tenure,  and  not  on  reservation.®^  In 
mining  leases  the  rent  is  generally  a  royalty  and  a  fixed  sum, 
called  a  "  dead  rent."  "  Rack  rents "  are  the  usual  rents  reserved 
on  terms  of  years  and  represent  the  full  annual  value  of  the  land 
and  improvements.  Rack  rents  are  contradistinguished  from  fee- 
farm  rents  or  quit  rents  which  are  usually  nominal.  Rent  service 
had  some  corporeal  service  connected  with  it,  at  least,  fealty.®^ 
Rent  charge  was  where  the  owner  of  the  rents  had  no  future  estate 
or  reversion  in  the  land,  but  reserved  a  right  of  distress,  or  re- 
entry.®® Precisely  how  far  rights  of  re-entry  extended  at  common 
law  was  an  obscure  question,  as  indeed  it  is  at  present."  ^  Rent  seek 
was  a  rent  reserved  by  deed  without  clause  of  distress  or  re-entry.* 

Theories  of  the  Remedies  for  Nonpayment  of  Rent  In  the  time  of  Lit- 
tleton a  certain  money  rent,  as  it  was  legally  associated  with  the 
feudal  fruits  of  tenure,  is  "  rent  service."  It  cannot  in  law,  even 
in  Littleton's  day,  be  disassociated  from  the  service  called  fealty.* 

••12  Car.  II,  chap.  24,  supra,  p.  «^Verschoyle  v.  Perkins,  13  Irish 

46.  Eq.  72,  82. 

«Litt,  §  213;  Cornell  v.  Lamb,  2  ^Co.  Litt.  142a. 

Cow.    652;    3    Kent    Comm.    460;  ®®Co.   Litt.    143b;   Williams,  Real 

Bradby,  Distress,  23  seq.  Prop.   (5th  edit.)  245;  Van  Rensse- 

K  De  Lanccy  v.  Piepgras,  138  N.  laer  v.  Hays,  19  N.  Y.  68 ;  Van  Rens- 

Y.  36,  s^  selacr  v.  Chadwick,  22  id.  32;   Mi- 

'«  New  York,  being  a  proprietary  ^^^els  v.  Fishel,  169  N.  Y.  381,  388. 

^  /«  ^  jr  J  1  ^  See  below  under  §  242 :  "  Re- 
government   at   first,   was   a   feudal  „    "V*    "        t^-  .   ,    ^     vt 

.     .           Ti              T      J  r»  w  entry,     Michaels   v.    Fishel,    100    N. 

seigniory.     Penn  .v.  Lord  Baltimore,  v     o       00    #-  u           /-          .          o 

^       ^  Y.  381,  388;  Cohen  v.  Carpenter,  128 

'  ^"wiJ^'o     ,0            t,        T  ^PP-   ^*^-  ^'     ^f'   32  Hen.   VIII, 

W2  Washb.  Real   Prop.,  chap.  I;  ^^ap.  34;  Williams  on  Seisin  of  the 

Van  Rensselaer  v.  Hays,  19  N.  Y.  68,  Freehold,   p.    122 ;    Pollock  &   Mait- 

76;  Dalrymple,  Feudal  Property,  33-  land,   Hist.   Eng.   Law,   I,  333.   334, 

•*  Tomlin    Law    Diet,    sub    voce  335 ;  jd.  II,  25. 

"Rent"  2 Co.  Litt  143b. 

»«l  31.  ^Litt.,  $  213. 
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As  the  great  common-law  remedy  for  all  the  fruits  of  tenure  was 
distress,  distress  became  the  main  common-law  remedy  for  the  col- 
lection of  a  certain  money-rent,*  and  remained  such  in  this  State 
until  1846  when  this  remedy  was  abolished.'  During  the  first  two 
centuries  of  our  political  history,  the  right  to  distrain  for  rent  de- 
pended on  the  existence  of  the  obligation  of  fealty  or  tenure  or  else 
on  a  rent  charge.  Unless  fealty  was  theoretically  due  or  there  was 
a  rent  charge,  the  landlord  could  not  distrain.^  The  rent  was  "  rent 
seek,"  and  the  remedy  complicated.^  The  abolition  of  tenure  and 
the  declaration  that  certain  lands  were  allodial,  therefore,  sug- 
gested a  legal  difficulty  where  allodial  lands  were  rented  and  the 
rent  not  paid.®  But  as  in  all  the  acts  and  provisions  abolishing  the 
socage  tenure,  rents  and  socage  services  were  always  expressly 
saved,®  the  same  remedy  by  distress  was  accorded*  in  New  York 
on  leases  of  the  lands  declared  allodial.^^  Thus,  the  remedy  by 
distress  became,  necessarily,  independent  of  tenure  or  fealty,  and  it 
could  be  imputed  to  contract  independently  of  feudal  consid- 
erations, or  the  ancient  common  law. 

Rents  Reserved  on  Estates  in  Fee.  The  Statute  of  Quia  Emptores, 
it  will  be  remembered,  destroyed  the  existence  of  tenure  between  a 
common  person,  who  granted  a  fee  simple  estate,  and  his  gprantee.** 
Therefore,  after  that  act  a  perpetual  rent  reserved  on  an  estate  in 
fee  could  not  be  enforced  by  distress  by  a  common  person,  unless 
the  rent  was  charged  on  the  land  by  a  special  clause  of  distress.^* 
But  the  Statute  of  Quia  Emptores  had  no  reference  to  terms  of 
years,  but  only  to  grants  in  fee.^*  A  tenure  of  some  kind  suffi- 
cient to  support  a  right  to  distrain  existed  after  that  statute  be- 
tween a  lessor  of  a  term  and  lessee,^*  as  it  did  between  a  donor  and  a 


*C/.  Tomlin's  note  to  his  edition 
of  Litdeton,  242;  Smith  v.  Colson, 
10  Johns.  91. 

'^Chap.  271,  Laws  of  1846;  Mi- 
chaels V.  Fishel,  169  N.  Y.  381,  388; 
Cohen  v.  Carpenter,  128  App.  Div. 
862,  864. 

^  See  Cornell  v.  Lamb,  2  Cow. 
652,  653;  Co.  Litt.  142a;  id.  n.  5, 
r44a;  Van  Rensselaer  v.  Hays,  19 
N.  Y.  at  p.  76;  3  Kent  Comm.  461. 

■^  3  Kent  Comm.  461.  There  was  a 
remedy  in  equity  for  a  rent  seek. 
Story,  Equity  Jurisp..    fi  684. 

83  Kent  Comm.  462,  note. 


•12  Car.  II,  chap.  24;  2  J.  &  V. 
67,  68;  I  R.  L.  380;  I  R.  S.  718, 
§  4;  Const,  of  1894-5,  art.  i,  S  11. 

^0  3  Kent  Comm.  462,  note ;  i  R.  S. 
747,  I  24;  chap.  274,  Laws  of  1846;  2 
R.  S.  295,  §  15. 

11 18  Edw.  I ;  2  Inst.  501. 

12  Mr.  Hargrave,  tiote  5,  Co.  Litt. 
144a ;  Van  Rensselaer  v.  Hays,  19  N. 
Y.  at  p.  76;  Challis,  3. 

^^Litt.,  it  132;  Burton,  Compend. 
Real  Prop.,  $§  looi,  1002;  Bingham 
&  Colvin  on  Rents,  40. 

1*  Saunders  v.  Hanes,  44  N.  Y. 
353.  361. 
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donee  of  a  fee  tail.*^  The  Statute  of  Quia  Emptores  only  destroyed 
subinfeudation  when  the  grant  was  of  a  fee  simple. 

Kodern  Sight  of  Action  to  Recover  Rents.  At  the  present  day  both 
ejectment,  reentry,  and  the  summary  remedy  for  the  collection  of 
rent  due  on  terms  of  years  are  regulated  by  statute,^®  and  after 
considerable  litigation  perpetual  rents  reserved  on  grants  in  fee 
have  also  been  subjected  to  appropriate  remedies  regulated  by  stat- 
ute." A  change  of  remedies  on  a  lease  by  act  of  the  Legislature 
is  always  presumed  to  be  within  the  contemplation  of  the  parties, 
provided  such  changes  of  remedies  are  not  an  impairment  of  the 
contract  within  the  Federal  Constitution.*® 

When  riebt  to  rent  ceases.  When  the  relation'  of  landlord  and  ten- 
ant ceases  by  declaration  of  law,  or  by  the  statutory  summary 
process,  right  to  rent  ipso  facto  ceases,  unless  the  lease  stipulates 
to  the  contrary." 

Tenants'  right  to  redeem.  In  this  State,  if  tenant  is  dispossessed 
by  summary  proceedings,  and  his  term  has  yet  five  or  more  years 
to  run,  he  has  one  year  in  which  to  redeem.*^  Therefore, 
ejectment  is  often  when  practicable  the  safer  remedy  on  reserva- 
tions of  rent  on  long  terms  of  years.^* 

Assignees  of  Reversions.  At  comnK>n  law  the  assignee  of  a  rever- 
sion could  not  enter  for  condition  broken,  nor  could  he  take  ad- 
vantage of  a  breach  of  covenant  in  a  lease  by  his  assignor .^^  The 
statute,  32  Henry  VIII,  chapter  34,  first  gave  assignees  of  rever- 
sions all  the  rights  of  their  assignor,  and  it  gave  the  tenant  the 
same  remedies  against  the  assignee  that  he  had  against  the 
assignor.^    This  act  extended  to  the  province  of  New  York  and 


15  Burton,  Compcnd.  Real  Prop., 
I  1003. 

w  Code  Civ.  Pro.,  chap.  XIV,  tit.  i, 
and  chap.  XVII,  tit.  2.  In  the  city 
of  New  York  see  the  '*  Consolida- 
tion Act."  The  basis  of  the  remedies 
not  of  feudal  origin  are  regulated 
either  by  the  common  actions  for  en- 
forcing all  contracts  or  by  the  sub- 
stitutes for  the  common-law  real  ac- 
tions. Cf.  Bradt  v.  Church,  no  N. 
Y.  537;  Church  v.  Wright,  4  App. 
Div.  312,  316;  Michaels  v.  Fishel,  169 
N.  Y.  381,  388;  Cohen  v.  Carpenter, 
128  App.  Div.  862. 

^^Scc  text  under  next  section 
<3i)  of  this  act 


58  Martin  v.  Rector,  118  N.  Y.  476; 
Van  Rensselaer  v.  Snyder,  13  N.  Y. 
299. 

19  Hall  V.  Gould,  13  N.  Y.  127; 
Michaels  v.  Fishel,  169  N.  Y.  381, 
386;  McCrady  v.  Lindenborn,  172  N. 
Y.  400,  406. 

20  §  2256,  Code  Civ.  Pro. ;  Koppel 
V.  Tilyou,  31  Civ.  Pro.  R.  185. 

21  Cohen  v.  Carpenter,  128  App. 
Div.  862,  864. 

22  Co.  Litt.  214a,  214b,  215a.  And 
see  remarks  infra  under  §  223,  Real 
Prop.  Law;  Broadwell  v.  Banks,  134 
Fed.  Rep.  470. 

23  Id.,  supra. 
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was  re-enacted  by  the  State  of  New  York  at  the  time  of  the  general 
revision  of  those  English  statutes  extending  here  and  continued 
in  force  by  the  first  Constitution.^  Finally  it  was  revised  in  the 
Revised  Statutes  of  1830,^  where  it  remained  until  transferred  to 
section  193  of  article  VI  of  the  former  Real  Property  Law,  now 
become  section  223  of  article  7  of  the  Consolidated  Real  Property 
Law  of  1909.^  At  common  law  the  right  to  maintain  actions 
of  annuity  and  assize  of  novel  disseisin  followed  the  ownership  of 
the  rent  When  it  passed  from  the  person  to  whom  it  was  reserved, 
whether  it  passed  by  descent  or  assignment.*^  Attornment  by  the 
tenant  was  necessary  to  entitle  the  assignee  to  distrain  or  to  main- 
tain annuity,  and  actual  seisin  of  the  rent  by  payment  of  a  part,  to 
authorize  an  action  of  assize ;  but  the  necessity  of  attornment  was 
removed  by  statute.^  By  a  late  decision,  noticed  at  length,  under 
section  223  of  this  act,  a  tenant  under  a  demise  to  take  effect  in 
futuro,  has  been  called  an  assignee  of  the  reversion,  and  entitled 
to  the  benefit  of  the  old  revised  act,  32  Hen.,  chap.  34,  now  be- 
come section  223  of  this  act.^  This  decision  is  novel  and  may 
prove  embarrassing  in  the  future. 

Estates  at  Will.  An  estate  at  will  is  where  lands  and  tenements 
are  leased,  to  be  held  at  the  will  of  the  lessor.^^  At  common  law  it 
is  determined  by  a  conveyance  of  the  owner  of  the  land  to  a 
third  person.**  The  tendency  of  modern  courts  is  to  construe  this 
tenancy  as  an  estate  from  year  to  year.^  Estates  at  will  are  con- 
ventional, not  common-law  states.  Estates  at  will  may  now  be 
terminated  by  notice  of  not  less  than  thirty  days.** 


2*2  J.  &  V.  184;  I  R.  L.  363. 

26i  R.  S.  747.  5  23;  chap.  274, 
Laws  of  1846. 

^^  Infra,  §  223,  art.  7,  Real  Prop. 
Law  of  1909. 

27  Van  Rensselaer  v.  Read,  26  N. 
Y.,  at  p.  564. 

28  Van  Rensselaer  v.  Read,  supra; 

4  Anne,  chap.  16,  §  9;  Van  Schaack 
N.  Y.  Laws  of  1773,  p.  769;  2  J.  & 
V.  281;  I  R.  S.  739»  5  146,  §  223, 
Real  Prop.  Law. 

29  U.  M.  Realty  &  Imp.  Co.  v.  Roth, 
193  N.  Y.  570,  579. 

30 4  Kent  Comm.   no,   in;  Litt, 

5  68;  Talamo  v.  Spitzmiller,  120  N. 
Y.  37;  Burns  v.  Bryant,  31  id.  453; 
Lamed  v.  Hudson,  60  id.  102;  Sars- 
field   V.    Healy,   50   Barb.  245;   Post 


V.  Post,  14  id.  253;  Burkhart  v. 
Tucker,  27  Misc.  724;  cf,  Harris  v. 
Frink,  49  N.  Y.  24,  32. 

81  Parmalee  v.  Oswego  &  Syra- 
cuse R.  R.  Co.,  6  N.  Y.  74;  Jackson 
ex  dem.  v.  Bryan,  i  Johns.  322.  Sec 
§  228,  Real  Prop.  Law,  as  to  pres- 
ent law. 

»2Real  Prop.  Law,  S  228;  People 
ex  rel.,  etc.,  Cooper  v.  Fields,  i  Lans. 
222,  239;  Taylor,  LandL  &  Ten., 
8  59;  Post  V.  Post,  14  Barb.  253, 
257 ;  Jennings  v.  McCarthy  40  N.  Y. 
St.  Rep.  678;  cf.  Coudert  v.  Cohn, 
118  N.  Y.  309;  English  v.  Marvin, 
128  id.  380,  385;  Prindle  v.  Ander- 
son, 19  Wend.  391 ;  Jackson  ex  dem., 
etc.  V.  Bryan,  i  Johns.  322,  324. 

33  §  228,  The  Real  Prop.  Law. 
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bUtet  by  Sufferance.  An  estate  by  sufferance,  by  the  oommon 
law,  is  one  where  tenant  comes  into  possession  of  land  by  lawful 
title,  and  holds  over  by  wrong  after  the  determination  of  his  in- 
terest.** Independently  of  statutes  a  tenant  by  sufferance  is  not 
entitled  to  notice  to  quit.**  The  statute  requiring  notice  of  thirty 
days  to  terminate  tenancy  by  suflFerance*^  has  now  no  reference  to 
a  holding  over  by  tenant  for  years  without  the  consent  of  the 
landlord.*^ 

Conditions  Annexed  to  Estates  of  Freehold  and  Estates  for  Tears.  The 
consideration  of  this  subject  is  reserved  for  the  commentary  on  the 
next  section  of  this  act,  as  the  rules  are  the  same.*® 

Fijiiires.  "  Fixtures  "  are  those  things  which  are  by  law  deemed 
to  be  afHxed  to  the  freehold  and  inseparable  from  it.*®  As  a  general 
rule  of  law  whatever  is  afHxed  to  lands  or  buildings  becomes  a  part 
of  them,  or  real  property,  and  cannot  be  removed  without  the  con- 
sent of  the  owner :  "  Quicquid  plantatur  solo,  solo  cedit."  ^  It  is 
a  presumption  of  law  that  everything  afSxed  to  the  land  passes  with 
it,  and  consequently  a  house  passes  as  part  of  the  land  without 
express  words  of  conveyance.*^  It  is  also  a  presumption  of  law, 
that  whatever  is  affixed  to  the  soil  was  intended  for  the  permanent 
improvement  of  the  freehold  and  to  be  annexed  to  it.*^  But  as  this 
presumption  is  not  always  a  "  prcesumptio  juris  et  de  jure,*'  or  an 
irrebutable  presumption  of  law,  the  courts  have  laid  down  certain 
exceptions  to  the  presumption  in  question  and  then  regard  the  issue 
as  primarily  one  of  intention;**  thus,  if  a  tenant  for  years  affixes 

•♦Co.   Litt    57b;   4  Kent  Comm.  ^sf  31^  Real  Prop.  Law. 

116  sed.  cf.  I  228  Real  Prop.  Law;  80  Dubois  v.  Kelly,  10  Barb.  496. 

Smith  V.  Littlcfield,  51   N.  Y.  539;  *»  Potter   v.    Cromwell,   40  N.   Y. 

Livingston    v.    Tanner,    14    id.    64;  287;  McRea  v.  Bank  of  Troy,  66  id. 

Bristor  V.  Burr,  12  N.  Y.  St.  Rep.  638.  489;  Kissam  v.  Barclay,  17  Abb.  Pr. 

» Taylor,    Landl.    &    Ten.,    f  64.  360. 

This  tenancy  may  be  determined  by  *i  Allaway  v.  Wagstaff,  4  H.  &  N. 

mere    entry.    Archibald,    Landl.    &  307;   Mott  v.  Palmer,  i   N.  Y.  564, 

Ten.    78;    Jackson    v.    Parkhurst,    5  569;  Ritchmeyer  v.  Morss,  3  Keyes. 

Johns.   128;  Jackson  v.  McLeod,  12  349;  Williams  v.'  London,  61   Misc. 

id.   182.    See  the  present  law,  stated  Rep.  494. 

under  %  228,  Real   Prop.  Law.  *2Potter   v.   Cromwell,  40   N.   Y. 

**i    R.    S.    745,   S  7;    Real    Prop.  287;  Smith  v.  Benson,  i  Den.  176. 

Law,  f  228,  infra.  **  Potter   v.    Cromwell,   40   N.   Y. 

37  Rowan  V.  Lytic,  11  Wend.  616;  287;   McRea  v.  Central   Nat.   Bank, 

Smith  V.   Littlefield,  51   N.  Y.  539;  66  id.  489;  N.  Y.  Life  Ins.  Co.  v.  Al- 

Coudert  V.  Cohen,  118  id.  309;  note  lison,  107  Fed.  Rep.  179;  Pfluger  v. 

to  i  64,  Taylor,  Landl.  &  Ten.,  and  Carmichael,  54  App.  Div.   153,   154; 

cases  cited  under  I  228,  Real  Prop.  Conde  v.  Lee,  55  id.  401. 
Law,  infra. 
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something  to  the  soil  or  building  for  the  purposes  of  his  trade,  man- 
ufactory, or  business,  the  presumption  of  law  is  rebutted,**  unless 
there  is  a  clearly  expressed  intention  to  the  contrary.*** 

The  general  rule  or  presumption  of  law  is  much  relaxed  for  the 
convenience  of  trade  in  controversies  between  landlord  and  tenant  ;** 
but  the  general  rule  is  not  relaxed  between  grantor  and  grantee,*^ 
or  between  vendor  and  vendee,  mortgagor  and  mortgagee  ;**  or  be- 
tween heirs  and  executors  or  administrators  ;*®  or  between  insured 
and  insurers,^  or  where  property  is  taken  by  right  of  eminent 
domain." 

A  tenant  may,  however,  lose  his  right  to  fixtures  by  renewing  his 
lease  without  the  reservation  of  his  right  to  remove  them,*®  or  by 
leaving  them  unremoved  after  the  tenancy  expires.*® 

Fixtures  when  severed  from  the  land  may  become  again  personal 
property,  and  tenant  in  fee  simple  by  disannexing  them  may  al- 
ways dispose  of  them  as  personalty,  in  view  of  his  unrestricted 
rights  of  property.** 

Derivative  Estates  and  Merger.  All  estates  other  than  fee  simple 
are  derived  out  of  a  greater  estate,  and  are,  therefore,  in  reference  to 
the  original,  derivative  estates."    The  opposite  process  by  which 


^Mott  V.  Palmer,  i  N.  Y.  570; 
McRea  v.  Cent.  Nat.  Bank,  66  id.  at 
p.  497;  Globe  Marble  Mills  Co.  v. 
Quinn,  76  id.  23;  f  2712,  Code  Civ. 
Proc. ;  Ritchmeyer  v.  Morss,  3  Keyes, 
349>  351 ;  Massachusetts  Nat.  Bank  v. 
Shinn,  18  App.  Div.  276,  279;  Cohen 
V.  Watteman,  jioo  App.  Div.  338; 
Webber  v.  Franklin  Brewing  Co.,  123 
App.  Div.  465. 

^'^i  H.  Black.  259,  note  a,  260; 
Center  v.  Everard,  19  Misc.  Rep. 
156;  Smith  V.  Benson,  i  Den.  176; 
Sheldon  v.  Edwards,  35  N.  Y.  279; 
Matter  of  City  of  New  York,  loi 
App.  Div.  527. 

^^  Reynolds  v.  ShtUer,  5  Cow.  323 ; 
Walker  v.  Sherman,  20  Wend.  63^, 

638,  655. 

*7  Miller  v.  Plumb,  6  Cow.  665; 
Matter  of  the  Mayor,  39  App.  Div. 

589.  595. 
*8  Pratt   V.   Baker,   92    Hun,   331; 

Snedeker  v.  Warring,  12  N.  Y.  170; 


McFadden  v.  Allen,  134  id.  490; 
Jermyn  v.  Hunter,  93  App.  Div.  17S ; 
McMillan  v.  Leaman,  loi  App.  Div. 

436. 

*»  Miller  v.  Plumb,  6  Cow.  665; 
I  2712,  Code  Civ.  Proc.;  McRea  v. 
Cent.  Nat.  Bank,  66  N.  Y.  at  p.  495 ; 
Buckley  v.  Buckley,  11  Barb.  43. 

w  Adams  v.  Greenwich  Ins.  Co.,  9 
Hun,  45 ;  affd.,  70  N.  Y.  166, 

61  Matter  of  the  Mayor,  59  App. 
Div.  589. 

52Loughran  v.  Ross,  45  N.  Y.  792; 
Hayes  v.  Schultz,  33  Misc.  Rep.  137; 
Stephens  v.  Ely,  14  App.  Div.  202; 
affd.,  162  N.  Y.  79;  cf.  Lewis  v.  O., 
N.  &  P.  Co.,  125  id.  341;  Bern- 
heimer  v.  Adams,  70  App.  Div.  114. 

«» Talbot  v.  Cruger,  151  N.  Y.  117; 
Miller   v.   Hennessy,  47   Misc   Rep. 

403»  405. 
M  Crisson  v.  Stout,  17  Johns.  116. 

«Challis,  so. 
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derivative  estates  when  they  come  into  the  hands  of  him  that  has 
the  original  estate  is  called  merger.*^  By  merger  the  derivative  es- 
tate ceases  to  exist  at  law  but  may  be  kept  alive  in  equity  to  sub- 
serve some  useful  purpose.*^  An  intervening  estate  will  prevent 
a  merger  at  law.*^ 

Estates,  how  Conveyed  or  Created.  Since  the  Revised  Statutes,  the 
usual  modes  of  conveyance  between  living  persons  have  been  the 
"  grant  "  or  deed  of  conveyance,^®  and  the  lease.  In  addition  to 
these,  if  an  entire  derivative  estate  is  to  be  transferred  an  assign- 
ment is  recognized.®*  This  statute  regulates  grants  and  recognizes 
leases  as  the  usual  form  of  conveyance  of  estates  less  than 
freehold.** 


^•Krckeler  v.  Aulbach,  51  App. 
Div.  591 ;  Ewell  v.  Hubbard,  46  id. 
583;  Berger  v.  Waldbaum,  46  Misc. 
Rep.  43.    See  above  pp.  156,  158,  170. 

S7  James  v.  Morey,  2  Cow.  246; 
Betts  V.  Betts,  9  App.  Div.  210;  Mat- 
ter of  Gilbert,  104  N.  Y.  200;  Brendt 
V.  Brendt,  25  Misc.  Rep.  359;  Zar- 
Icowski  V.  Schroeder,  71  App.  Div. 
526;  Coon  V.  Smith,  43  Misc.  Rep. 
1 12 ;  Weis  v.  Levy,  106  App.  Div.  496, 
50J,  and  see  hereafter. 


58  Brendt  v.  Brendt,  25  Misc.  Rep. 
359;  Dudley  v.  People*s  Trust  Co., 
57  Misc.  Rep.  220,  233;  Ray  v. 
Jaeger,  131   App.  Div.  294. 

^  ${242,  243,  244,  246,  Cons.  Real 
Prop.  Law  of  1909;  Herzig  v.  Blu- 
menkrohn,  122  App.  Div.  756. 

«>  8§  240,  263,  Real  Prop.  Law. 
.  01  S  242,  Real  Prop  Law,  and  see 
Index,  "  Lease." 
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§31.  Estates  in  fee  simple  and  fee  simple  absolute.    An 

estate  of  inheritance  continues  to  be  termed  a  fee  simple,  or 
fee,  and  when  not  defeasible  or  conditional,  a  fee  simple 
absolute,  or  an  absolute  fee. 

Formerly  section  21  of  the  Real  Property  Law  of  i8p6,  chapter  XLVI 
General  Laws: 

§  21.  Estates  in  fee  simple  and  fee  simple  ahsolnte. —  An  estate  of  in- 
heritance  continues  to  he  termed  a  fee  simple,  or  fee,  and,  when  not  de- 
feasible or  conditional,  a  fee  simple  absolute,  or  an  absolute  fee.® 

Section  21  was  formerly  i  Revised  Statutes,  722,  section  2: 
S  2.  Every  estate  of  inheritance,  notwithstanding  the  abolition  of  tenures, 
shall  continue  to  be  termed  a  fee  simple,  or  fee;  and  every  such  estate, 
when  not  defeasible  or  conditional,  shall  be  termed  a  fee  simple  absolute,  or 
an  absolute  fee.** 

Estates  of  Inheritance.  The  quantum  of  an  estate  of  inheritance, 
by  the  terms  of  this  section,  remains  the  same  as  before  the  Revised 
Statutes.  The  legal  term  "fee"  soon  became  coextensive  with' 
*'  estate  of  inheritance."  Since  the  abolition  of  the  feudal  system 
a  **  fee  "  has  always  meant  an  estate  of  inheritance,  not  a  subject 
of  tenure.^  The  term  "  fee  simple,"  by  a  series  of  gradations,  ex- 
tends back  to  the  later  feudal  ages  when  it  denoted  a  fief  or  "  feud  " 
of  inheritance  passing  to  heirs  generally.  It  was  soon  contradis- 
tinguished from  a  fee  conditional,  and  from  a  fee  qualified,  or  one 
limited  to  some  particular  heirs,  exclusive  of  others.**  At  the  pres- 
ent day  "  fee  "  denotes  the  greatest  interest  that  can  be  granted 
in  real  estate.^ 

Fee  Simple  and  Fee  Simple  Absolute  Contrasted.  The  Revised  Statutes, 
in  the  section  quoted  above,  contrasts  a  "  fee  simple  "  and  a  "  fee 
simple  absolute,"  although  the  terms  are  originally  ^;Wd^w  generis, 
denoting  strictly  the  same  thing,  an  inheritable  estate  passing  to 
heirs  generally.®^  A  fee  simple  may,  however,  be  divested  by  the 
death  of  tenant  in  fee  simple  before  the  termination  of  a  precedent 
estate.^  Text-writers  in  this  State  not  infrequently  divide  fees 
into  "  fees  absolute,"  "  fees  conditional,"  and  "  fees  qualified."  ^ 

«2  Repealed  by  Real  Prop.  Law  of  ^  Matter  of  Brookfield,  176  N.  Y. 

1909,   §  460,  art.   14,  chap.  50,  Con-  138,  146;  Goodeve,  Real  Prop.  82. 

solidated    Laws.     See   below,   §  460.  <*7Lott   v.   WykoflF,   2   N.   Y.   355, 

^  Repealed,    chap.    547,    Laws    of  357 ;  Jackson  v.  Van  Zandt,  12  Johns. 

1896.  169,   177. 

»*Challis,  167.  «8Rudd  v.   Cornell,  58  App.   Div. 

«6Co.   Litt.    lb;   2   Black.   Comm.  207,  216. 

no;  Wright,  Tenures,  14,  19  et  pas-  ^4  Kent  Comm.  4. 
sim. 
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But  this  division  in  reality  now  refers  to  the  character  of  the  various 
limitations  of  a  fee  simple,  and  not  to  the  character  of  the  fee  it- 
self,'** which  is  always  an  estate  of  inheritance  passing  to  heirs 
generally,  as  contradistinguished  from  an  estate  tail,  or  one  pass- 
ing to  particular  heirs.  The  revisers  obviously  intended,  by  the 
contrast  mentioned  in  this  section,  to  preserve  the  different  modes 
of  limitation  of  a  fee  simple  as  far  as  was  consistent  with  the  other 
new  rules.  Thus,  it  was  intended  that  a  fee  might  still  be  lim- 
ited conditionally,  or  with  a  defeasance.^^  The  distinction  which 
the  revisers  made  between  a  "  fee  simple  "  and  a  "  fee  simple  ab- 
solute'* makes  this  point  conclusive;  for  it  is  a  distinction  which 
related  directly  to  existing  and  contemporaneous  classifications  of 
fees"  and  to  well-known  limitations  of  estates  carved  out  of  fees 
simple. 

Classification  of  Fees.  "  Fees  "  and  "  estates  "  have  been  long  vari- 
ously classified  by  writers  on  the  laws  of  England,  Those  classifi- 
catbns  in  this  State  ought  now  in  reality,  as  already  suggested,  to 
be  based  on  the  nature  of  the  limitation  creating  the  estate,  for  the 
nature  of  an  estate  in  fee  simple  is  not  changed  by  the  limitation 
of  some  lesser  or  qualified  estate  carved  out  of  it.  The  nature  of 
such  limitations  ;being  thus  confused  with  the  nature  of  the  fee 
simple,  it  is,  however,  expedient  to  consider  them  in  connection 
with  the  accepted  classifications  of  fees. 

Since  the  Statute  of  Quia  Emptores  no  one  in  England  (except 
possibly  the  Crown  and  Parliament)  can  create  a  new  estate.  All 
that  may  be  done  is  to  carve  out  derivative  estates  or  assign  existing 
estates.  By  reason  of  the  changes,  statutory  and  fundamental,  in 
this  country,  the  old  classification  of  fees  has  become  obsolete,  and 
we  should  now  classify  fees  and  estates  with  reference  to  the  char- 
acter of  their  limitations,  rather  than  with  reference  to  their  im- 
mutable nature,  as  fixed  by  reformatory  statutes. 

Umitations  of  Estates  in  Fee.  The  limitations  which  an  owner  of  a 
fee  simple  may  now  make  in  transmitting  his  own  estate  of  in- 
heritance to  another  by  purchase  or  devise  are  marked  out  by  the 
law.  In  this  State  the  common  law  still  furnishes,  in  substance,  the 
law  of  estates  in  possession ;  at  least  in  the  absence  of  any  alterna- 

wchallis,  chap.  17.  of  Miller,   11  App.  Div.  337;  Oiap- 

^Willard,  Real  Prop.  52;  Norris  man  v.  Moulton,  8  id.  64. 

V.  Beyea,  13  N.  Y.  273,  284;  Vander-  '^Scc  below,  "fees  determinable.'* 

zee  V.  Slingerland,  103  id.  47 ;  Matter 
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tive  statute  of  the  StateJ^  But  this  article  of  this  statute  now  reg- 
ulates exclusively  the  limitation  of  future  or  derivative  estates  J* 

It  has  so  long  been  a  custom  of  eminent  writers  to  classify  fees 
rather  than  their  limitations  that  we  must  defer  to  it.  However, 
we  may  point  out  that  Chancellor  Kent,  ignoring  a  very  compre- 
hensive, yet  involved,  classification  by  Mr.  Preston,  prefers  Lord 
Coke's  classification,  and  then  states  that  he  will  use  the  terms 
"  qualified,"  **  base  "  and  "  determinable  "  fees  promiscuously."'* 
Yet  in  no  technical  sense  were  these  terms  equivalents. 

Base  Pees.  A  base  fee  strictly  at  common  law  is  one  which  springs 
from  a  fee  tail  f^  but,  as  Mr.  Preston  points  out,  every  .estate  not 
simple  and  absolute  in  regard  to  continuance  of  time  is  base  in 
reference  to  one  possessing  these  attributes.  It  is  in  this  large 
sense  and  with  a  view  to  this  distinction  that  the  epithet  base  is 
now  generally  applied  to  estates.*^^  This  secondary  or  vulgar  use 
of  the  term  base  fee,  has  no  doubt,  been  adopted  by  writers  of  the 
first  rank.^*  It  has  not  been  adopted  universally,  for,  as  stated 
above,  a  base  fee  strictly  is  one  derived  from  a  fee  tail,  and  some 
very  accurate  technical  writers  confine  their  use  of  the  term  to  fees 
so  derived.^® 

Fees  Simple  now  the  Only  Fees  in  New  York.  There  are  now  in  New 
York  no  fees  other  than  fees  simple.  Fees  tail  and  fees  conditional 
at  common  law  having  been  abolished  as  estates^  or  converted  into 
fees  simple  the  instant  they  arise,®*  the  only  fees  now  known  to  the 
law  of  this  State  are  fees  simple  or  pure  fees,  sometimes,  owing 
to  an  unqualified  limitation  of  such  fee,  called  fees  simple  absolute. 
Conditional  fees,  which  were  at  common  law*  fees  tail  before  the 
Statute  De  Donis^  and  "  qualified  fees,''  or  fees  passing  by  descent 
to  heirs  of  a  particular  ancestor,^  are  both  now  unknown  in  prac- 
tice in  New  York,  although  good  formerly  at  c(»nmon  law.    When 


•ra  Williams  v.  Williams,  8  N.  Y. 
525,  541 ;  Bogardus  v.  Trinity 
Church,  4  Paige,  178,  198;  St.  Ste- 
phen's Church  V.  Church  of  Trans- 
figuration, 59  Misc.  Rep.  560. 

7*  Hawley  v.  James,  16  Wend.  61, 
128. 

^**4  Comm.  g. 

T<^  Cruise,  Dig.  tit  2,  chap.  2,  S  14; 
Challis,  44,  264;  Tudor,  Lead.  Cas. 
Real  Prop.,  745;  Lee,  Abstracts  of 
Title,  8s. 

'"'i  Prest.  Est.  439;  Matter  of  N. 
Y.,  L.  &  W.  R.  Co.,  105  N.  Y.  89; 


Qark  v.  Strong,  105  App.  Div.  179, 
182. 

7S2    Black.    Comm.    109;   4   Kent 
Comm.  9;  2  Crabb,  Law  Real  Prop. 

9- 
'">  Challis,  44;  Pollock,  *'The  Land 

Laws,"  108. 

80  Chap.  2,  Laws  of  1782;  i  J.  & 

V.  245. 

81  I  R.  S.  722,  §  3 ;  infra,  %  ^, 

82  Challis,  209;  cf,  I  Sanders,  Uses 
&  Trusts,  210. 

8»  Challis,  215. 
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the  statutes  abolishing  entails  were  first  enacted  in  this  State  it 
was  claimed  that  fees  conditional  at  common  law  were  restored 
by  such  acts.  But  this  contention  was  said  to  be  a  strained  con- 
struction of  the  statutes  and  repudiated.®*  The  act  of  1786,®*  "An 
act  to  abolish  entails/'  etc.,  was  broad  enough  to  act  also  on  condi- 
tional fees  before  the  Statute  De  Bonis,  Consequently  we  may  re- 
gard conditional  fees  at  common  law  as  within  the  purview  of  that 
act  and  always  thereafter  turned  into  fees  simple  in  this  State. 
So  qualified  fees,  except  in  the  case  of  trustees  of  express  trusts, 
must  have  disappeared  with  the  act  of  1782  prescribing  a  new 
course  of  descents  for  estates  in  fee  and  altering  the  common  law.^ 
It  would  probably  not  be  competent  after  that  statute  for  tenants 
in  fee  simple  to  make  any  limitation  in  fee  which  should  alter  the 
statutory  course  of  descents.®^  .  It  would  seem,  however,  that  there 
may  now  be  a  qualified  fee  simple,  under  section  91  of  the  De- 
cedent Estate  Law,  and  a  fee  determinable.  Yet  all  estates  of 
inheritance  in  the  State  of  New  York  are  but  fees  simple.  Never- 
theless, as  a  fee  simple  is  regarded  as  either  absolute  or  determine 
uble^  according  to  the  nature  of  its  limitation,  we  may  for  con- 
venience continue  to  divide  fees  into  "  fees  simple  absolute "  and 
"  fees  simple  determinable  or  base,"  and  also  "  fees  simple  quali- 
fied "  as  denoting  estates  under  section  91  of  the  Decedent  Estate 
Law,  and,  fees  to  trustees  for  alienation.  In  all  such  cases  the  estate 
does  not  pass  to  the  right  heirs  of  a  sole  survivor,  but  as  prescribed 
by  statute. 

Definition  of  **  Limitation  of  an  Estate."  By  a  limitation  of  an  estate 
is  here  meant  the  sentence  which  serves  (in  an  instrument  of  con- 
veyance recognized  by  the  State)  to  create  and  mark  out  an  estate 
in  lands.**  It  is  believed  accurate  to  classify  all  possible  valid  limi- 
tations of  fee  simple  estates,  now  tolerated  in  New  York,  about  as 
follows:     (i)  Qualified  limitations;  (2)  determinable  limitations; 


**  Johnson  ex  dem.,  etc  v.  Van 
Zandt,  12  Johns.  169,  172,  177; 
Wilkes  V.  Lyon,  2  Cow.  333.  But 
see  as  to  the  effect  of  the  repeal  of 
the  statute  De  Donis  in  England, 
Challis,  231 ;  2  Black.  Comm.  361. 

*»Chap.  12,  Laws  of  1786;  i  J.  & 

V.  245. 

«^Chap.  2,  Laws  of  1782;  chap.  12, 
Laws  of  1786;  I  J.  &  V.  245. 

^  Sec  1  Preston,  Estates,  449,  as  to 
whether  a  qualified  fee  is  not  an  en- 
tail in  certain  cases,  and  in  this  con- 


nection, see  an  extremely  interesting 
case  in  this  State  on  the  modifica- 
tion of  rules  of  descent  by  contract, 
Murphy  V.  Whitney,  31  Abb.  N.  C. 
86  and  note. 
•  ^  §  31,  supra;  i  R.  S.  722,  I  2. 

8®  Grout  V.  Townsend,  2  Den.  337; 
Hadley  v.  Kuhn,  97  N.  Y.  at  p.  35; 
Stilwell  V.  Melrose,  15  Hun,  378; 
$t  infra,  pp.  159,  161,  163. 

«>  Cf,  Smith's  "  Executory  Inter- 
ests," i  I  24,  26. 
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(3)  limitations  on  or  subject  to  a  defeasance  or  condition;  (4)  sim- 
ple or  direct  limitations.  The  last  class  may  serve  to  refer  to  those 
limitations  which  pass  a  fee  simple  absolute*^  (by  which  is  meant 
the  normal  and  largest  estate  of  inheritance  known  in  our  law),  or 
any  lesser  estate  which  is  unrestricted  by  anything  tending  to 
abridge  its  longest  possible  duration.  Simple  or  direct  limitations 
require  no  further  discussion;  they  denote  our  common  form  of 
deeds.  Qualified  limitations  create  a  different  course  of  descents 
from  the  normal,  such  as  a  fee  to  trustees  of  an  express  trust,  since 
the  Revised  Statutes.  All  other  limitations  of  fees,  excepting  direct 
limitations,  create  base  fees,^  or  to  put  it  in  another  way :  Base 
fees  may  arise  here  in  two  modes  only:  (i)  By  determinable  limi- 
tations and  (2)  by  limitations  of  fees  on  or  subject  to  a  defeasance 
or  condition. 

Determinable  Limitation  of  a  Fee.  A  determinable  limitation  of  a 
"  fee  "  is  one  expressed  to  be  made  to  the  grantee  and  his  heirs 
until  the  happening  of  some  future  event  which  must  be  of  such 
a  kind  that  it  may  by  possibility  never  happen  at  all  ;^  for  it  is  an 
essential  characteristic  of  all  fees  that  they  may  by  possibility  en- 
dure forever.®*  "  The  language  by  which  the  future  event  is  ex- 
pressed in  such  a  limitation  may  take  either  of  the  two  following* 
shapes :  ( i )  Until  a  specified  contingency  shall  happen,  which  may  * 
by  possibiUty  never  happen ;  or  (2)  so  long  as  the  existing  state  of 
things  shall  endure,  which  is  such  that  it  may  by  possibility  endure 
forever/*®**  In  a  determinable  limitation,  the  doing  by  the  grantee 
of  the  act,  or  the  happening  of  the  event  which  is  to  determine  the 
estate,  is  made  a  part  of  the  limitation  itself;  and  the  doing  of  the 
act  or  the  happening  of  the  event  will  ipso  facto  determine  the  es- 
tate without  any  entry  or  claim  on  the  part  of  the  person  entitled  to 
the  possibility  of  reverter.®®    Determinable  limitations  are  partly  , 

limitations  good  by  the  common  law,®^  but  they  are  more  frequentiy  ! 

met  with  after  the  Statutes  of  Uses  and  Wills  and  then  they  operate 
by  way  of  use  or  devise.®®    Under  the  Revised  Statutes  of  New 

w  Supra,  t  31 ;  I  R.  S.  722,  t  2.  Van  Home  v.  Campbell,  100  N.  Y.  at 

«2  Base  in  contrast  with  a  pure  or      PP-  292,  293. 

unqualified    fee     (supra,    p.     174);         !!^!!''!li'' '£^     ^,     ^  ^  . 

Matter  of  Moore,  152  N.  Y.  602,  609..        ®f  Chalhs    206;  Plowden,  242;  r/. 

«oT,<  .        .t.  .t.  I  Sanders,  Uses  &  Trusts,  156;  Mil- 

•3 If  the  event  must  happen  the  es-      ,^^  ^   ^e^.^  ^  ^^   ^   ^.  ^  p^^^^ 

tate  is  necessarily  not  a  fee,  but  an  ^^^^    ^^,  ^^   ^^^^^  ^^  ^^^  ^ 

estate  for  life,  for  years,  or  at  will;  Misc.  Rep.  617. 

I  Sanders,  Uses  &  Trusts,  155.  ^  Infra,  p.  177. 

MChallis,  197;  I  Prest  Est  479;  ^^Challis,  20a 
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York  a  determinable  limitation  of  a  fee  simple  inheritance  may 
be  contained  in  a  deed  or  "  grant "  or  in  a  will. 

DetermiiiaUe  Limitatios  of  Lesser  Estate.  A  determinable  limitation 
of  an  estate  less  than  a  fee  may  also  be  contained  in  any  instrument 
operating  as  a  conveyance  or  devise  thereof.^ 

Detenninable  Estates.  A  determinable  fee,  or  estate,  continues  al- 
ways subject  to  be  put  an  end  to  on  the  happening  of  the  event 
described  in  the  determinable  limitation,  in  whatever  hands  such 
fee  or  estate  may  come  by  purchase  or  descent.*  At  common  law 
no  remainder  or  reversion  could  subsist  on  a  determinable  fee.* 
There  is  some  question  whether  a  fee  simple  determinable  on  an  ar- 
bitrary event  subsists  as  a  common-law  fee.*  But  the  weight  of 
authority  is  in  favor  of  the  classification.* 

Fonner  Rules  Toudang  Limitstions  of  Fees.  At  common  law  a  fee 
could  not  be  mounted  on  a  fee;  but  it  is  said  that  it  might  have 
been  mounted  upon  a  determinable  fee.*^  At  a  later  day,  when 
executory  limitations  became  common,  under  the  Statutes  of  Uses 
and  Wills,  and  estates  might  be  limited  to  take  effect  by  way  of  use 
or  devise,  an  executory  limitation,®  upon  an  event  happening  to 
terminate  an  estate  in  fee,  was  permitted ;  but  the  contingent  fee 
must  vest  within  the  time  prescribed  by  the  rule  against  perpetui- 
ties.'' While  a  fee,  limited  by  either  a  determinable  limitation  or 
on  a  condition,  is  now  indifferently  termed  a  base  fee  to  distin- 
guish it  from  a  pure  fee  or  fee  simple,  yet  the  rules  touching 
these  several  limitations  are  not  the  same  even  under  the  Revised 
Statutes. 

Collateral,  Conditional,  and  Contingent  Limitations.  A  determinable 
limitation,  sometimes  called  by  Preston  a  ''collateral  limitation"  is 
not  confined  to  the  limitation  of  fees.  Any  estate,  an  estate  for  life 
or  years,  may  be  made  liable  to  determine  in  like  manner;  but  in 


••  Co.  Utt.  42a ;  Strahan,  Property, 

51. 
I4  Kfiit  G>min.  9;   Challis,  207; 

Van  Home  v.  Campbell,  100  N.  Y. 

at  p.  293. 

>  Challis,  44,  64;  sed  cf.   i   Har- 

grave's    Collect.    Jurid.    383;    Law 

Quar.  Rev.  VI,  22. 

*  Pollock.     The  Land  Law,  213-215. 

*  Supra,  p.  176. 

^  Case  of  Bagshaw  in  i  Hargrave's 
Collect.  Jurid.  383.     Prof.  Gray,  of 

12 


Harvard,  thought  it  an  error  of  the 
reporter  to  say  this.  But  as  I 
pointed  out  in  a  paper  on  Perpetui- 
ties, Lord  Hardwicke  said  this  on 
various  occasions.  59  Alb.  Law 
Journ.  359;  Appendix  VI,  Fowler, 
Pers.  Prop.  Law   (Edit,  of  1909). 

• "  Conditional  limitation "  of  i 
R.  S.  725,  §  27. 

7  Challis,  200;  Leonard  v.  Burr,  18 
N.  Y.  96. 
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the  case  of  a  determinable  limitation  of  a  fee,  the  future  event  must 
be  of  such  a  kind  that  it  may  possibly  never  happen,  or  else  it  is  in- 
compatible. These  limitations  are  sometimes  styled  limitations  on  a 
contingency,^  at  others  conditional  limitations,^  and  sometimes  con- 
ditions in  law}^  The  distinction  between  determinable  or  condi- 
tional limitations  and  limitations  on,  or  subject  to,  a  condition,  is 
that  the  estate  limited  ceases  in  the  one  case  without  claim  or  entry, 
and,  in  the  other,  continues  until  entry  by  the  person  entitled  to 
take  the  benefit  of  the  breach  of  condition.*^  The  term  "  conditional 
limitation  "  is  employed  by  some  writers  and  judges  as  the  equiva- 
lent of  a  determinable  limitation,  ^ven  when  no  estate  is  limited  over 
after  the  event  determining  the  first  fee.**  But,  in  the  State  of 
New  York,  such  a  usage  is  at  variance  with  the  revisers'  notion, 
which  would  confine  the  term  "  conditional  limitation  "  to  a  limita- 
tion over  of  an  estate  operating  to  abridge  or  determine  a  precedent 
estate.^^  The  use  of  the  term  "  conditional  limitation  "  was  for- 
merly confined  to  executory  limitations  contained  in  deeds,**  but  the 
revisers  do  not  restrict  its  use  to  deeds,  but  make  it  the  equivalent 
of  an  "  executory  devise,"  and,  indeed,  there  is  now  no  need  for  a 
distinction,  as  the  construction  of  limitations  of  estates  in  deeds  or 
in  wills  is  the  same. 

In  a  lease  or  deed,  the  distinction  between  a  conditional  limita- 
tion and  a  condition  subsequent  may  have  vast  consequences  in  so 
far  as  the  remedy  is  concerned.  A  breach  of  a  condition  subse- 
quent in  a  lease,  for  example,  does  not  put  an  end  to  the  lease  so  as 
to  entitle  the  landlord  to  have  recourses  to  a  summary  proceed- 


®  Shep.  Touch.  1 17. 

» Smith,  Executory  Interests,  S 
148;  Challis,  199.  But  this  term, 
conditional  limitation^  is  used  in 
many  senses.  Challis,  199;  Towle  v. 
Remsen,  70  N.  Y.  at  p.  312;  i  R.  S. 
725,  8  27. 

i^Litt,  I  380;  Plowden,  242;  er 
deed,  2  Black.  Comm.  155. 

11  Shep.  Touch.  117;  Challis,  206; 
Plowden,  242:  Strahan,  Property, 
186;  Miller  v.  Levi.  44  N.  Y.  489; 
Lyon  V.  Henry,  103  N.  Y.  264;  Clark 
V.  Strong,  105  App.  Div.  179,  182; 
Bruder  v.  Geisler,  47  Misc.  370; 
Kannels  v.  Rowe,  145  Fed.  Rep.  296; 


Low  V.  Thompson,  109  N.  Y.  Supp. 
750;  cf,  Towle  V.  Remsen,  70  N.  Y. 
at  p.  312;  Bacon's  Abr.  Condition, 
H ;  Beach  v.  Nixon,  9  N.  Y.  at  p. 
Z7\  I  Sanders,  Uses  &  Trusts,  155. 
12  Gray,  Restraints  on  Alienation^ 
8  22 ;  note  to  13  Abb.  N.  C.  82 ;  Leon- 
ard V.  Burr,  18  N.  Y.  at  p.  199;  Mil- 
ler V.  Levi,  44  id.  489;   cf.  Challis, 

199. 

18 1  R.  S.  72s,  i  27  \  Towle  v. 
Remsen,  70  N.  Y.  at  p.  312;  c/.  Cor- 
nish, Uses,  94;  Fearne,  Conting. 
Rem.  13. 

1*  Mr.  Butler's  note  to  Feame, 
Conting.  Rem.  382,  3S5. 
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ing;  his  remedy  is  by  ejectment;  but,  otherwise,  when  the  condition 
is  a  conditional  limitation.^^ 

DeteimiiuiUe  Limitation  of  a  Fee.  There  are  few  reported  cases, 
thus  far  met  with,  in  the  New  York  courts  involving  an  unqualified 
determinable  limitation  of  a  fee.**  In  Leonard  v.  Burr,"  a  devise 
**  to  the  use  of  A.  until  Gloversville  shall  be  incorporated  as  a 
village/'  was  held  not  to  give  "A."  a  fee  even  since  the  Revised 
Statutes.**  But  the  case  is  not  very  satisfactory  in  its  reasoning,  it 
being  apparently  both  admitted  and  denied  that  a  determinable  fee 
determines  only  on  the  happening  of  the  event  specified  in  the  lim- 
itation.** But  upon  the  construction  adopted,  the  case  affords  an 
example  of  a  determinable  limitation  of  an  estate  for  life,  as  the 
curtailing  event  was  one  which  might,  by  possibility,  never  happen 
at  all  during  the  Hfe  of  "A."  ^  It  is  to  be  noticed  in  this  case  that 
the  court's  observations  on  the  duration  of  a  determinable  fee  are 
obiter  dicta,  as  A.'s  interest  was  adjudged  not  to  be  a  fee ;  and  so 
were  its  observations  on  the  effect  of  void  executory  limitations  in 
enlarging  all  determinable  fees  into  fees  simple.^*  A  fee  simple, 
subject  to  an  executory  limitation,  proving  void,  of  course  remains 
a  fee  simple ;  and  so  a  fee  determinable  upon  the  happening  of  some 
event,  other  than  the  vesting  of  an  executory  interest,  is  not  en- 
larged into  a  fee  simple  by  reason  of  the  invalidity  of  the  next  con- 
tingent estate,  because  of  remoteness.  In  other  words,  if  A.'s 
interest  had  been  held  to  be  a  fee,  in  the  case  of  Leonard  v.  Burr, 
it  undoubtedly  terminated  when  Gloversville  became  a  village,^ 
and  was  not  enlarged  into  a  fee  simple  because  the  "  future  estate  " 
of  Gloversville  proved  too  remote.  A  distinction,  therefore,  is  to 
be  made  between  a  fee  made  determinable  by  the  vesting  of  an 
executory  limitation,  and  one  made  determinable,  irrespective  of 


*«  Brown  v,  Penoyer,  13  Abb.  N. 
C  82;  Low  V.  Thompson,  58  Misc. 
Rep.  541 ;  cf,  Roginsky  v.  Grantz,  39 
Misc.  Rep.  347;  Martin  v.  Crossley, 
46  Misc.  Rep.  254;  Sefton  v.  Juil- 
land,  46  Misc.  Rep.  68;  Matter  of 
Schoelkopf,  54  Misc.  31. 

*•  A  determinable  fee  being  good 
at  common  law,  seems  to  be  good 
now.  Cf.  Chapl.  Susp.  of  Alienation, 
•  131 ;  Dodge  v.  Stevens,  94  N.  Y. 
209;  Stilwell  V.  Melrose,  15  Hun, 
378;  Van  Home  v.  Campbell,  100 
N.  Y.  at  p.  299;  Matter  of  Clark,  38 
Misc.  Rep.  617. 


17 18  N.  Y.   196. 

1*  I  R.  S.  748,  $  I,  abolishing  the 
necessity  of  word  "  heirs  "  to  carry  a 
fee. 

i»  18   N.   Y.,  pp.  99,   100. 

«>  18  N.  Y.,  p.  104 ;  Bramhall  v. 
Ferris,   14  id.  41. 

21  18  N.  Y.,  p.  106.  M.  Fearne's 
observations,  and  those  of  Mr. 
Lewis,  quoted  in  the  opinion,  do  not 
maintain  that  a  *'  determinable  fee  " 
is  enlarged  by  the  fact  that  an  execu- 
tory limitation,  subject  to  such  a  fee, 
is  too  remote. 

22 18  N.  Y.,  p.   106;  Challis,  2od. 
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such  executory  limitation.  The  distinction  denoted  was  not  ob- 
served in  all  the  observations  made  in  the  case  now  under  consid- 
eration. Had  "A.'s  "  interest  been  held  to  be  a  fee  determinable, 
it  would  have  terminated  when  Gtoversville  became  a  village,  and 
the  possibility  of  reverter  would  have  then  taken  effect  or  have 
been  vested  in  interest.  A.'s  detenninable  fee  could  not  be  enlarged 
into  a  fee  simple  by  reason  of  the  invalidity  for  remoteness  of  a 
devise  over,  such  as  one  to  the  village  of  Gloversville  in  this  case, 
without  a  release  of  the  possibility  of  reverter.^ 

Common-law  Fees.  A  fee  determinable  is  often  classed  as  a  com- 
mon-law fee,  and  is  contrasted  with  the  other  cornmon-law  fees,  a 
fee  simple,  a  conditional  fee,  and  a  qualified  fee  simple.^  There 
would  seem  to  be  no  principle  of  existing  law  violated  by  a  deter- 
minable limitation  of  a  fee  simple,  e,  g.,  "  as  long  as  Trinity  Church 
shall  stand."  ^  But  as  the  cases  in  New  York  State  have  not  ex- 
pressly sanctioned  a  very  remote  determinable  Hmitation,  when  it 
occurs  it  will  no  doubt  be  open  to  the  suggestion  that  any  distant 
interruption  of  the  course  of  descents  of  a  fee  simple  is  now  repug- 
nant to  the  nature  of  the  estate,  even  though  a  determinable  fee  is 
good  at  common  law  and  its  creation  violates  no  statute  of  the 
State.^®  In  England  it  has  been  held,  in  1899,  that  a  condition  sub- 
sequent cannot  be  annexed  to  a  fee  simple  unless  limited  in  point 
of  time  to  comply  with  their  rule  against  perpetuities.^  Whether 
this  decision  would  affect  limitations  of  fees  determinable  should 
be  considered.    Probably  it  would  not 

Kinds  of  Determinable  Limitations  of  a  Fee.  There  are  two  kinds 
of  determinable  limitations  of  a  fee:  (i)  Where  a  fee  is  expressed 
to  endure  until  some  event  shall  happen,  which  event  is  entirely 
independent  of  any  default  of  the  tenant  of  the  fee,  e.  g.,  "  as  long 
as  Trinity  Church  in  this  city  shall  stand.'*  ^®     (2)  Where  the  fee 


23Challis,  200 

24Challis,  43;  Preston's  Shep. 
Touch.  203;  Whart.  Conv.  38;  Hat- 
field V.  Sneden,  54  N.  Y.  280;  cf. 
Pollock,  The   Land  Law,  213-215. 

25  Chapl.  Susp.  Alien.,  §  131 ;  Wil- 
liamson V.  Field,  2  Sandf.  Ch.  533, 
552;  Stilwell  V.  Melrose,  15  Hun, 
378;  Bramhall  v.  Ferris,  14  N.  Y. 
41:  Dodge  V.  Stevens,  94  id.  209; 
Grout  V.  Townsend,  2  Den.  336;  cf. 
Pollock,  The  Land  Law,  213-215. 

2<*C/.  note  I  to  8  22,  Gray,  Rest.; 
I    Gilbert,   Uses,   209;   Lewis,    Perp. 


60;  Bramhall  v.  Ferris,  14  N.  Y.  at 
p.  44;  note  the  word  condition  in 
§  15  (i  R.  S.  723)  defining  a  per- 
petuity; Pollock,  The  Land  Law, 
Appendix,  pp.  213-215;  Newkerk  v. 
Newkerk,  2  Cai.  345;  cf.  Murphy  v. 
Whitney,  31  Abb.  N.  C.  86  and  note. 

27  Strahan,  Law  of  Property,  34 ; 
In  re  Trustees  of  HoUis  Hospital  & 
Hague's  Contract,  2  Ch.  540. 

28  Challis,  201 ;  i  Preston,  Estates, 
431,  433,  479;  cf.  I  Sanders,  Uses  & 
Trusts,  208,  209. 
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is  to  endure  so  long-  as  an  existing  state  of  thii^s  shall  endure 
which  is  such  that  it  may  always  endure.^ 

PosBiblity  of  Reverter.     A  possibility  of  reverter  subsists  on  a  "  de- 
terminable fee,"  and  also  upon  every  limitation  of  a  fee,  subject  to  a 
pure  condition  subsequent.      Thus  where  the  fee  is  granted  sub- 
ject to  a    condition  subsequent,^  e,  g.,  "on  condition  that  grantee 
shall,  within  a  reasonable  time,  erect  a  church  building  on  the  prem- 
ises hereby  granted."  ^^   This  possibility  is  sometimes  called  "  a  bare 
possibility."     At  common  law  such  a  possibility  was  descendible 
but  not  devisable,  or  assig^able.^^    A  possibility  of  reverter  is  not 
an  estate  in  lands  under  the  Revised  Statutes,  and,  until  the  contin- 
gency happen,  the  whole  title  is  in  the  grantee.^    A  fee  subject  to 
a  condition  subsequent  does  not  contravene  the  rule  against  per- 
petuities, for  the  possibility  of  reverter  in  no  wise  suspends  the 
power  of  alienating  the  fee.^    The  possibility  is  a  vested  interest,** 
susceptible  of  being  released,  or  of  being  merged  in  the  inheritance 
when  the  possibility  and  the  legal -title  come  into  the  same  hands. 
The  power  of  alienation  is,  therefore,  not  suspended  by  a  condition 
subsequent,*'    The  possibility  of  reverter  was  not  assignable  or  de- 
visable at  common  law,*''  but  it  is  said  to  be  assignable  now,*® 
though  not  devisable  under  our  Statute  of  Wills  in  New  York.*® 


» Chains,  206;  Willard,  Real 
Prop.  54;  Plowden,  242. 

*>  Challis,  63 ;  Upington  v.  Corri- 
«an,  151  N.  Y.  143. 

31  Upington  v.  Corrigan,  151  N.  Y. 

M3. 
»*Challis,  58,  60;  cf.  Judge  Hare's 

note  to  Dumpor's  Case,  i  Smith 
Lead.  Cas. ;  i  Sanders,  Uses  & 
Trusts,  2o8»  209;  Upington  v.  Corri- 
gan,  151  N.  Y.  143;  Stilwell  v.  Mel- 
rose, 15  Hun,  378;  Strahan,  Law  of 
Property  (3d  ed.),  p.  31. 

33  Nicoll  V.  N.  Y.  &  Erie  Ry.  Co., 
12  N.  Y.  121,  123 ;  Vail  v.  L.  L  R.  R. 
Co,,  106  id.  283;  United  States  v. 
loughrey,  172  U.  S.  206;  cf.  Van 
Rensselaer  v.  Read,  26  N.  Y.  558, 
563,  as  to  possibility  of  reverter  on 
limitation  of  a  fee  reserving  a  per- 
petual rent;  Butler's  note  "a," 
Fearnc,  Conting.  Rem.  382. 


34  I  Sharswood  &  Budd  Lead.  Cas. 
Real  Prop.  132,  189;  cf.  Strahan, 
Law  of  Property,  34;  In  re  Trus- 
tees of  Hollis  Hospital  &  Hague's 
Contract,  2  Ch.  540. 

354  Kent  Comm.  9;  Proprietors  of 
the  Church  in  Brattle  Square  v. 
Grant,  3  Gray  (Mass.)  142;  i  Shars- 
wood &  Budd,  Lead.  Cas.  Real  Prop. 
132,  189. 

3«Challis,  152,  153;  cf.  Gray,  Re- 
straints on  Alienation,  note  on  p.  30, 
and  I  Sanders,  Uses  &  Trusts,  206. 

37  Preston,  Shep.  Touch.  120; 
Challis,  153. 

38  Nicoll  V.  N.  Y.  &  Erie  R.  R.  Co., 
12  N.  Y.  121;  Towle  V.  Remsen,  70 
id.  at  p.  312;  Upington  v.  Corrigan, 
151  id.  at  p.  152;  sed.  cf.  8  41,  chap. 
41  Consol.  Pers.  Prop.  Law. 

3^  Upington  v.  Corrigan,  151  N.  Y. 

143. 


182 


Conditions. 


§  31 


Descent  of  Possibilities.  The  rule  regulating  descent  of  a  possibility 
of  reverter  at  the  present  time  is  considered  under  a  subsequent 
section  of  the  Real  Property  Law.*^ 

Determinable  Limitation  and  Limitation  Subject  to  Condition.  There 
may  be  now,  at  this  day,  an  important  distinction  between  an  estate 
of  freehold  created  by  a  determinable  limitation,  and  one  created  by 
a  limitation  on  or  subject  to  a  condition.**  In  the  first  case  dower 
and  curtesy  may  not  cease  when  the  event  happens  determining  the 
tee;**  but  an  estate  determined  by  a  condition  and  entry  of  the 
grantor  relates  back  to,  and  restores  the  original  estate,  and  dower 
and  curtesy  fall.*^  At  common  law  it  is  said  that  no  remainder  or 
reversion  could  subsist  upon  a  fee  determinable  by  express  limita- 
tion, although  Lord  Hardwicke  thought  otherwise.** 

Conditions.  It  was  intimated  above  that  a  base  or  impure  fee  or 
estate  may  be  created  in  this  State  by  a  limitation  of  a  fee  simple 
on,  or  subject  to,  a  condition.**  Conditions  are  either  express  or 
implied.  Conditions  which  are  annexed  ito,  or  are  in  defeasance  of, 
a  fee  simple,  are  subject  to  the  rules  of  the  common  law  adopted  in 
this  State.  Express  conditions  may  be  contained  in  any  instrument 
operative  to  create  an  estate  or  interest  in  lands,*^  or  in  a  separate 
defeasance  executed  at  the  same  time.*^  A  condition  is  never  a 
"  limitation  "  in  the  narrowest  sense  of  that  term,  for  it  does  not 
create  an  estate,  but  either  defeats  its  creation  or  avoids  it  when 
created.*®  Express  conditions  were  anciently  classified  as  precedent 
and  subsequent  by  English  writers.**  Conditions  precedent  are 
ordinarily  annexed  to  those  donations  or  leases  which  never  take 
effect  as  estates,  but  they  may  be  contained  in  any  deed.  Such  con- 
ditions defeat  the  vesting  of  estates.^  On  the  other  hand,  condi- 
tions subsequent  operate  to  avoid  estates  already  vested  and  exist- 
ing.*^   The  distinction  between  the  two  kinds  of  conditions  is  not, 


*°  *  59»  *w/»'«. 
*i  Challis,  206. 

^4  Kent  ComnL  3^;  sed.  cf. 
Plowd.  557. 

*^  Cornish,  Uses,  93. 

^  Supra,  p.  177. 

^Gf.  Radley  v.  Kuhn,  97  N.  Y. 
26,  34,  35 ;  Stilwell  v.  Melrose,  15 
Hun,  378,  380. 

*«Shep.  Touch.  11;  Preston's  cd.; 
Matter  of  Traver  161  N.  Y.  54,  5^ 

*7  Willard.  Real  Estate,  440. 

^Shep.  Touch.  117;  supra,  p.  178. 

^  Bacon*s    Abr.     Condition     (i) ; 


Cruise  Dig.;  Shep.  Touch.  ''Condi- 
tion." 

'^Goodeve,  Real  Prop.  189;  cf. 
Matter  of  Haight,  51  App.  Div.  310^ 
316;  Wright  V.  Mayer,  47  id.  604, 
606. 

*i  Shep.  Touch.  117;  Towlc  v. 
Remsen,  70  N.  Y.  at  p.  309;  Uping- 
ton  V.  Corrigan,  151  id.  143;  Bird- 
sail  V.  Grant,  37  App.  Div.  348;  As- 
sociate Alumni  v.  General  Seminary, 
26  id.  144;  Matter  of  Hart,  61  id. 
587;  Trustees  of  Union  College  v. 
City  of  N.  Y.,  65  id.  553. 
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however,  always  clear.*^  The  classification  of  the  Civilians  is  much 
more  logical.  They  term  a  condition  suspensive  when  the  com- 
mencement  of  the  operation  of  an  act  is  made  to  depend  on  its 
occurrence,  and  resolutory  when  the  termination  of  the  operation 
of  the  act  is  made  to  depend  upon  its  occurrence.^  No  precise 
words  are  essential  in  a  deed  to  make  a  condition,  nor  is  the  situa- 
tion of  the  clauses  of  a  sentence  conclusive  in  determining  whether 
the  condition  is  precedent  or  subsequent.  The  intention  of  the 
parties  is  to  be  ascertained  from  the  whole  instrument,  and,  when 
found,  that  will  determine  the  nature  of  the  condition.*^ 

Fee-faim  Grants.  It  is  doubtful  under  the  decisions  in  this  State, 
whether  the  old  fee- farm  grants  in  perpetuity  reserving  a  right  of 
entry  for  nonpayment  of  the  perpetual  rent  are  to  be  regarded  from 
the  point  of  view  of  estates  in  fee  upon  condition  subsequent,  or 
as  estates  upon  condition.  The  expressed  opinion  is  that  no  rever- 
sion, or  possibility  of  reverter,  subsists  on  such  a  g^nt." 

Estates  on  Condition.  Estates  in  possession  held  upon  some  condi- 
tion were  formerly  of  more  importance  than  at  present,  when  a 
mortgage  has  ceased  to  confer  an  estate  on  condition  and  is  become 
in  the  hands  of  the  mortgagee  a  mere  collateral  security.  But  as 
common-law  conditions  are  frequently  annexed  to  estates,  it  is  con- 
venient to  preserve  the  classification  in  order  to  denote  estates  held 
upon  some  condition  expressed  in  a  deed  or  will  or  implied  by  the 
law.  A  condition  has  been  defined  for  legal  purposes  to  be  **  a 
qualification  or  restriction  annexed  to  a  conveyance  of  lands, 
whereby  it  is  provided  that,  in  case  a  particular  event  does  or  does 
not  happen,  or  in  case  the  grantor  or  grantee  does,  or  omits  'to  do, 
a  particular  act,  an  estate  shall  commence,  be  enlarged,  or 
defeated."  «» 

The  Revised  Statutes  by  implication  recognized  the  validity  ,of 
estates  granted  or  held  on  some  condition,  valid  by  the  common 
law.*^    All  the  estates  which  we  have  considered,  whether  in  fee. 


«  NicoU  V.  N.  Y.  &  Erie  Railway. 
13  N.  Y.  130;  Bennett  v.  Culver,  97 
id.  250;  Ncwkirk  v.  Newkirk,  2  Cai. 

345.  552- 
"2    Puchta,     Inst.     365;     Postc, 

Gains,  384. 

**Per  Paige,  J.,  in  Parmalee  v. 
Oswego,  etc.,  R.  R.  Co.,  6  N.  Y.  at  p. 
80;  Towle  V.  Remsen  70  id.  at  p. 
311;  Post  V.  Weil,  115  id.  361. 

w  Van  Rensselaer  v.  Ball,  19  N.  Y. 
at  p.  104;  Van  Rensselaer  v.  Read, 


26  id.  at  p.  563;  Cagger  v.  Lansings 
64  id.  417,  429;  DeLancey  v.  Piep- 
gras,  138  id.  26  —  Observe  that  the 
last  was  a  crown  grant;  a  different 
proposition. 

MGoodeve,  Real  Prop.  188;  Co. 
Litt  2oia;  Cruise  Dig.  tit.  13,  chap.  i. 
I  I. 

^  I  R.  S.  722,  fi  2,  now  f  31,  Real 
Prop.  Law;  St.  Stephen's  Church  v. 
Church  of  Transfiguration,  59  Misc. 
S6a 
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for  life,  or  for  years,"®  may  be  modified  by  some  condition,  either 
implied,  of  expressed  in  the  grant.  Conditions  are  either  implied, 
or  express.  An  implied  condition,  sometimes  termed  "  a  condition 
in  law,"  is  one  which  is  created  by  the  common,  or  the  statute,  law 
without  any  express  words  in  the  grant  or  will.** 

In  the  feudal  law  tenants  were  prestuned  to  take  their  estate  upon 
an  implied  condition  that  they  would  not  pretend  to  a  larger  estate 
than  that  granted,  or  do  any  other  act  to  injure  the  lord  of  the  fief.* 
As  the  common  law  developed,  statute  modified  the  rigor  of  the 
feudal  law  and  the  common  law  relating  to  conditions  and  the 
rights  of  reversioners  became  systematic.  If  tenant  for  life  or 
years  granted  a  larger  estate  than  he  had,  it  was  a  breach  of  an 
implied  condition  and  forfeited  his  estate  to  the  reversioner.^  The 
Revised  Statutes  abolished  this  rule,®  and  now  a  conveyance  by 
tenant  for  life  or  years  of  a  larger  estate  than  his  own  is  operative 
to  pass  his  interests,  and  does  not  work  a  forfeiture  of  his  estate.® 

Implied  Conditions.  Implied  conditions  are  such  as  are  inferred 
from  the  situation  of  the  parties  to  a  conveyance.  When  the  con- 
veyance, by  tenant  for  life  or  years,  of  a  greater  estate  than  he  him- 
self had,  worked  a  forfeiture  of  his  estate,®*  there  was  a  condition 
implied  and  annexed  to  any  assurance  of  his  original  estate,  to  the 
effect  that  he  would  not  work  a  forfeiture  thereof  by  any  such  con- 
veyance. This  class  of  conditions  has  lost  much  of  its  former 
importance  by  reason  of  the  acts  taking  away  the  forfeitures  and 
turning  such  conveyances  of  the  tenant  into  estoppels  and  assign- 
ments of  their  present  or  actual  interests.^  The  only  implied  con- 
ditions, or  conditions  in  law,  which  remain  of  importance  in  modem 
law,  are  those  annexed  to  estates  and  franchises  held  by  corpora- 
tions under  the  right  of  eminent  domain,  or  to  estates  for  life  or 
years,  that  tenant  for  life  or  years  shall  not  commit  waste  or  devas- 
tate the  inheritance. 

There  is  an  implied  condition  that  a  corporation  shall  use  its  fran- 
chise^ or  an  estate  taken  by  the  power  of  eminent  domain  for  a 

^ Supra,  under  «  30.  «*i  j.  &  v.  98,   101;   i  K  &  R. 

»Litt.,    SS    325,    37^1    2    Blade  525;  i  R.  L.  181. 

Comm.  152 ;  4  Kent  Comm.  122.  « i  R.  S.  739,  I  145 ;  I  247,  Real 

«>Glanv.  lib.  9,  chap.  i.  Prop.  Law;  Sparrow  v.  Kingman,  i 

«l2   Black.   Comm.    153,  274;   Ca  N.  Y.  242,  257;  Moore  v.  Littei,  41 

Litt.  233b.  id.  66,  78. 

«2  I  R.  S.  739,  SS  143.  145-  ««  Angell  &  Ames,  Corp.  742,  chap. 

«8  fi  247,  Real  Prop.  Law ;  Chris-  XXII ;  Willard,  Real  Prop.  loi. 
tic  V.  Gage,  71  N.  Y.  189,  193. 
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particular  use,*^  and  if  it  do  not,  a  forfeiture  of  the  franchise®*  or 
the  estate  may  result.®  So  an  estate  of  tenant  for  life  or  years  may 
be  forfeited  by  waste,  as  it  is  an  implied  condition  that  they  shall 
not  devastate  the  inheritance^^ 

BzpreM  ConditioiM.  Express  conditions  or  conditions  in  deed  are 
those  declared  in  some  instrument  creating  the  estate ;  ''^  or  in  some 
separate  instrument  called  a  "  defeasance."  "  A  condition  in  deed 
was  formerly  general  when  forfeiture  resulted  from  the  breach,  or 
special  when  a  breach  gave  a  mere  right  of  entry  and  temporary 
user  or  distress,*"*  But  now  conditions  in  deed  are  discussed  under 
two  heads :  "  precedent "  and  "  subsequent."  ^*  A  condition  prece- 
dent is  one  to  happen  before  the  estate  begins.*  It  defeats  the  vest- 
ing of  the  estate.^*  A  condition  subsequent,  on  the  other  hand, 
operates  to  avoid  estates  already  vested  and  existing.*^® 

Confltmction  of  Conditional  Whether  a  condition  is  "  precedent  "  or 
"  subsequent  "  is  not  always  easy  of  solution.''^  It  is  then  a  matter 
of  construction  depending  on  the  intent  of  the  grantor.^®  This  in- 
tention is  to  be  ascertained  from  the  whole  instrument  and  when 
found  will  determine  the  nature  of  the  condition.'^®    Conditions  sub- 


•T  Heard  v.  City  of  Brooklyn,  60 
N.  Y.  242;  Whitney  v.  State  of  New 
York,  96  id.  240. 

«Willard,  Real  Prop.  loi. 

»  Prospect  Park  &  Coney  I.  R.  R. 
Co.  V.  Williamson,  91  N.  Y.  552;  cf. 
Heath  v.  Barmore,  50  id.  302 ;  Bird- 
saU  V.  Cary,  66  How.  Pr.  358;  City 
of  Brooklyn  v.  Copeland,  106  N.  Y. 

496. 

™  i  1655,  Code  Civ.  Proc. 

7^4  Kent  Comm.  123;  2  Black. 
Coram.  154;  cf,  Radley  v.  Kuhn,  97 
N.  Y.  26,  34,  35 ;  Stilwell  v.  Melrose, 
15  Hun,  370,  380. 

^As  to  what  is  a  defeasance  see 
£x  parte  Popplewell,  21  Ch.  D.  at  p. 
81;  Willard,  Real  Prop.  440;  cf, 
Shep.  Touch.  396. 

^Litt  §1  32s.  327;  Co.  Litt.  203a. 

74 Bacon  Abr.  tit.  "Conditions;" 
Cruise,  tit.  13,  chap,  i,  §  6;  Shep. 
Touch.  "Conditions,"  117,  and  all 
later  writers  on  common-law  "  Con- 
ditions." 

7»Towle  V.  Remsen,  70  N.  Y.  303, 
309;  Shep.  Touch.  117;  Goodeve, 
Real  Prop.  189;  cf.  Matter  of  Haight, 


51  App.  Div.  310,  316;  Doepfner  v. 
Bowers,  55  Misc.  561. 

''•Shep.  Touch.  117;  Nicoll  v.  N. 
N.  &  Erie  R.  R.  Co.,  12  N.  Y.  at  p. 
130;  Towie  V.  Remsen,  70  id.  at  p. 
309;  Upington  v.  Corrigan,  151  id. 
143;  Associate  Alumni  v.  General 
Seminary,  26  App.  Div.  144;  Birdsall 
V.  Grant,  37  id.  348;  Matter  of  Hart, 
61  id.  587;  Trustees  of  Union  Col- 
lege V.  City  of  New  York,  65  id.  553 ; 
173  N.  Y.  38;  Wright  v.  Mayer,  47 
App.  Div.  604,  606. 

77  Nicoll  V.  N.  Y.  &  Erie  R.  R.  Co., 
12  N.  Y.  at  p.  130 ;  Bennett  v.  Culver, 
97  id.  250;  Newkirk  v.  Newkirk,  2 
Cai.  345,  352. 

784  Kent.  Comm.  124;  Finlay  v. 
King,  3  Pet.  346;  Trustees  of  Union 
College  v.  City  of  New  York,  173 
N.  Y.  38. 

7»Per  Paige,  J.,  Parmalee  v.  Os- 
wego, etc.,  R.  R.  Co.,  6  N.  Y.  at  p. 
80;  Towle  v.  Remsen,  70  id.  at  p. 
311 ;  Post  V.  Weil,  115  id.  361 ;  Baker 
V.  Woman's  Chris.  Temp.  Union,  57 
App.  Div.  290,  294;  Whittemore  v. 
Woodlawn  Cemetery,  71  id.  257. 
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sequent,  as  they  tend  to  defeat  estates,  are  strictly  construed,®^  and 
the  tendency  is  to  favor  a  construction  which  makes  conditions  cove- 
nants, as  the  latter  do  not  destroy  estates.®*  Conditions  subsequent 
are  not  raised  by  implication  ordinarily,  and  statements  as  to  user 
will  sometimes  be  construed  as  matter  of  description  and  disre- 
garded.® 

The  absence  of  a  clause  reserving  a  right  of  re-entry  for  breach 
of  condition  is  important  in  determining  whether  the  obligation  is  a 
condition  subsequent  or  a  covenant.** 

So  forfeitures  occasioned  by  breach  of  conditions  subsequent  are 
deemed  easily  waived  by  those  in  whose  favor  they  are.®*  Thus  if 
there  be  a  condition  in  a  demise  or  lease,  that  tenant  will  not  alien 
without  the  consent  of  lessor,  a  single  license  to  tenant  to  alien  dis- 
charges the  condition  forever.*^  So  the  acceptance  of  rent  after 
knowledge  of  the  breach  of  condition.®®  Equity  y/ill  also  relieve 
unavoidable  breaches  of  conditions  subsequent,®^  but  it  never  en- 
forces them.®® 

Mixed  Conditions.  In  addition  to  conditions  precedent  and  subse- 
quent we  find  in  modern  law  a  third  class  called  "mixed  condi- 
tions," i.  c,  one  which  is  precedent  as  to  one  interest  and  subse- 
quent as  to  another.  An  example  of  this  class  of  conditk)ns  is  that 
called  in  England  "  cesser  and  acceleration."  ®® 

What  Conditions  Invalid.  Common-law  conditions  may  be  void  in 
their  inception,  because  (i)  impossible;^  (2)  contrary  to  positive 

80 Jackson  ex  dem.,  etc.,  v.  Harri-  ^Wheeler   v.    Dunning,   33    Hun, 

son,  17  Johns.  66;  NicoU  v.  N.  Y.  &  205;  note  to  Dumpor's  Case,  i  Smith, 

Erie  R.  R.  Co.,  12  N.  Y.  at  p.  131;  Lead.  Cas.;  Town  of  Huntington  v. 

Woodworth    v.    Paine,    74   id.    196;  jitug^   50  App.   Div.  468;   Baker  v. 

Graves  v.  Deterling.  120  id.  447;  Woman's  Christian  Temp.  Union,  57 
Board    of    Education    v.    Reilly,    71       j^ 

ai /-  T^  *    r-      ,^  XT    V  ^4  Rep.  "9b;  Dakin  v.  Williams, 

81  Graves  v.  Deterlmg,   120  N.  Y.  **      <  «.j  -j 

447;  Cunningham  v.  Parker,  146  id.  '7  Wend.  447,  457;  affd.,  22  id.  200. 

29;  Jones  V.  Nichols.  42  App.  Div.  »«  Conger  v.  Duryee,  90  N.  Y.  594- 

515.    519;    Town    of    Huntington    v.  ^2  Story  Eq.  Jurisp.,  §  1319  seq.; 

Titus,  50  id.  468;  Post  V.  Weil,  115  De    Veaux    College    v.    Highlands 

N.  Y.  361,  366;  Union  Stock  Yards  Land   Co.,   63  App.   Div.  461,   467; 

Co.   V.    Nashville   Packing   Co.,    140  aliter    as    to    condition     precedent. 

Fed.  Rep.  701 ;  Richter  v.  Distlehurst,  Doepfner  v.  Bowers,  55  Misc.  561. 

''tt^^'  P'"!'  ^"      .  !>    n  ^8  381,  Pomeroy  Eq.  Jurisp.,  and 

82  Board  of  Education  v.  Reilly,  71  T^        .     , 

.         T^.        ,0  cases  there  cited. 

App.  Div.  468. 

«3  Minard  v.  Delaware,  L.  &  W.  R.  ^  Strahan,  Property,  183. 

Co.  139  Fed.  Rep.  60.  65 ;  Richter  v.         ^  Bacon  Abr.  Conditions,  M, 
Distlehurst,    116  App.   Div.   269. 
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rules  of  law,  or  public  policy  ;^^  (3)  repugnant  to  the  nature  of  the 
estate  granted.^  If  the  condition  is  illegal,  or  impossible,  it  is  void 
and  the  estate  granted  becomes  absolute;®^  if  an  estate  of  freehold, 
after  entr>%  and  if  an  estate  for  years,  without  entry.®*  At  least, 
such  was  the  distinction  at  common  law  between  estates  of  freehold 
and  estates  for  years  on  condition  before  the  law  relating  to  entries 
was  modified. 

Effect  of  Impossible  Condition.  If  a  condition  subsequent  is  rendered 
impossible  by  act  of  the  grantor,^  or  by  act  of  the  law,^  or  by  act 
of  God,®^  the  estate  granted  is  discharged  from  it. 

Remedy  for  Brejich  of   Condition  or  Condition  Subsequent.       Ordinarily 

the  remedy  for  breach  of  a  condition,  or  condition  subsequent,  is 
ejectment.^  But  if  the  condition  is  one  annexed  to  a  charitable 
devise  it  may  be  to  enforce  the  trust.®*  The  original  resemblance 
between  a  trust  and  a  condition  has  been  alluded  to  elsewhere.^ 

Time  Limit  on  Conditions.  A  condition  subsequent  must  be  per- 
formed within  "  a  reasonable  time  "  or  forfeiture  ensues  and  dam- 
ages from  entry  or  action  to  date  of  trial.*  The  present  rule  against 
perpetuities*  is  thought  not  to  apply  to  limitations  on  conditions 
subsequent.*     As  a  condition  subsequent  may  always  be  released 

•*  Bacon     Abr.     K. ;     Matter     of      Van    Rensselaer  v.    Slingerland,   26 


Haight,  51  App.  Div.  310,  3^3; 
Wright  V.  Mayer,  47  id.  604,  6c6. 

•*6  Rep.  41a;  Bacon  Abr.  Condi- 
tions, L;  De  Peyster  v.  Michael,  6 
N.  Y.  467;  Overbagh  v.  Patrie,  id. 
iio;  Plumb  v.  Taylor,  41  id.  at  p. 
446;  Bramhall  v.  Ferris,  14  id.  41, 
44;  Booker  v.  Booker,  119  App.  Div. 
482;  St.  Stephen's  Church  v.  Church 
of  Transfiguration,  59  Misc.  560. 

••  Bacon  Abr.  Conditions,  N ;  Van 
Home  V.  Campbell,  100  N.  Y.  at  p. 
294;  Booker  v.  Booker,  119  App. 
Div.  482. 

•*Co.    Litt.    214b;    Shep.    Touch. 

151;  Cruise  Dig.,  tit.   13,  chap.   11, 

H  39,  45;  Goodeve,  Real    Prop.  192. 

,   •*  Whitney  v.  Spencer,  4  Cow.  39. 

••People  V.  Manning,  8  Cow.  297; 
Wolfe  V.  Howes,  20  N.  Y.  197,  201 ; 
Firestone  Tire  &  Rubber  Co.  v.  Ag- 
ncw,  194  N.  Y.  165. 

•'People  V.  Manning,  8  Cow.  297; 
Wolfe  V.  Howes,  20  N.  Y.  197,  201. 

•II  1504,  1505,  Code  Civ.  Proc; 


N.  Y.  580,  585;  Martin  v.  Rector,  118 
id.  476;  Upington  v.  Corrigan,  151  id. 
143 ;  cf.  Towle  v.  Remsen,  70  id.  303 ; 
Cagger  v.  Lansing,  64  id.  417,  430; 
Richter  v.  Distlehurst,  1 16  App.  Div.  269. 
w  Associate  Alumni  v.  Theological 
Seminary,  163  N.  Y.  417,  422;  cf, 
Stanley  v.  Colt,  5  Wall.  119;  Med, 
College  Lab.  v.  N.  Y.  University,  76 
App.  Div.  48. 

iP.  IS. 

*  Trustees  of  Union  College  v. 
City  of  New  York,  65  App.  Div.  553 ; 
Baker  v.  Woman's  Christian  Temp. 
Union,  57  id.  290. 

*  S  42,  The  Real  Prop.  Law ;  sed. 
cf.  Strahan,  Law  of  Property,  34. 

*  I  Sharsw.  &  Budd,  Lead.  Cas. 
Real  Prop.  132,  189;  Challis,  Real 
Prop.  152,  156;  Gray,  Restraints  on 
Alienation  (2d  ed.),  30  note;  Matter 
of  Hart,  61  App.  Div.  587,  593;  cf, 
I  Sanders,  Uses  &  Trusts,  207,  213; 
Oxley  v.  Lane,  35  N.  Y.  340,  347. 
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it  has  been  said  not  to  suspend  the  power  of  alienation.*  There  is 
a  great  difference  in  this  respect  between  conditions  precedent  and 
conditions  subsequent.  The  former  prevent  vesting,  suspend  aliena- 
tion, and  are  within  the  Rule  against  Perpetuities.*  The  latter  do 
not  prevent  vesting  and  are  thought  to  be  without  the  Rule.''  Cove- 
nants in  the  nature  of  equitable  conditions  running  with  the  land 
in  equity  ®  sometimes  wear  out,  as  it  were,  by  lapse  of  time,  ahd  then 
will  not  be  enforced.* 

Who  May  Enforce  Conditions  Subsequent  At  common  law  a  condi- 
tion could  be  taken  advantage  of  only  by  the  person  creating  it,  and 
by  his  heirs  as  to  estates  descendible  to  them.**^  So  at  present  in 
this  State,  conditions  subsequent  in  grants  in  fee  may  be  reserved 
only  for  the  benefit  of  the  grantor  and  his  heirs  as  to  estates  de- 
scendible to  them,  and  no  others  may  have  the  benefit  of  such  con- 
ditions.*^ Possibilities  of  reverter  on  grants  in  fee  reserving  rent 
are  now  assignable  by  statute ;  but  this  is  an  exception  to  the  rule." 
Conditions  subsequent  are  not  devisable,**  and  the  presumption  is 
that  they  remain  unassignable  even  since  the  passage  of  section 
1610,  Code  of  Civil  Procedure,**  although  the  point  is  not  perhaps 
determined  at  this  writing.**^ 


Bi  Sharsw.  &  Budd,  Lead.  Cas. 
Real  Prop.  132 ;  ChalHs,  152,  207 ;  cf, 
Oxlcy  V.  Lane,  35  N.  Y.  340,  347. 

•  Challis,  157;  Rose  v.  Rose,  4 
Abb.  Ct.  App.  Dec.  108;  Cruikshank 
V.  Home  for  the  Friendless,  113  N. 
Y.  337;  Bigelow  V.  Tilden,  18  Misc. 
Rep.  689. 

■^  Shannon  v.  Pentz,  i  App.  Div. 
331,  335;  Matter  of  Hart,  61  id.  587, 
593;  sed  cf.  Strahan,  Law  of  Prop- 
erty, 34. 

s  See  below,  "  Covenants  running 
with  the  land." 

»Gibert  v.  Peteler,  38  N.  Y.  165; 
Trustees  of  Columbia  College  v. 
Thacher,  87  id.  311 ;  Crocker  v.  Man- 
hattan  Ins.   Co.,  61   App.   Div.  226, 

233. 
loChallis,  71,  168;  Co.  Litt.  214b. 

Cf,  as  to  condition  subsequent  in  the 
grant  of  an  easement,  Ellis  v.  Town 
of  Pelham,  106  App.  Div.  145,  148. 

11  Nicoll  v.  N.  Y.  &  Erie  R.  R.  Co., 
12  N.  Y.  at  p.  131 ;  Jackson  v.  Top- 
ping, I  Wend.  388;  Towle  v.  Rem- 


sen,  70  N.  Y.  at  p.  312;  Hoyt  v.  Dil- 
lon, 19  Barb.  644,  651 ;  Countryman 
v.  Deck,  13  Abb.  N.  C.  112;  Archbold 
v.  N.  Y.  C  &  H.  R.  R.  Co,  157  N,  Y. 
574,  581;  Challis,  Real  Prop.  153, 
168;  Preston's  Shep.  Touch.  120; 
Upington  v.  Corrigan,  151  N.  Y.  143; 
Mitchell  V.  Einstein,  105  App.  Div. 
413,  421;  Ellis  V.  Town  of  Pelham, 
106  App.  Div.  14s,  148;  Richter  v. 
Distlehurst,  116  App.  Div.  269,  273. 
And  see  observations  on  §  59^  Real 
Property  Law,  infra, 

12  Nicoll  v.  N.  Y.  &  Erie  R.  R.  Co., 
12  N.  Y.  at  p.  131 ;  cf,  %  41,  ConsoL 
Pers.  Prop.  Law. 

13  Upington  v.  Corrigan,  151  N.  Y. 
143;  Ellis  V.  Town  of  Pelham,  106 
App.  Div.  145,  148. 

1*  Upington  v.  Corrigan,  151  N.  Y. 
143;  f  41,  Pers.  Prop.  Law. 

i*It  was  obiter  in  the  case  last 
cited.  Sed  cf.  Ellis  v.  Town  of  Pel- 
ham,  106  App.  Div.  145,  148;  Richter 
v.  Distlehurst,  116  App.  Div.  2(^. 
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Conditions  Subsequent  in  Demises.  At  the  present  day  conditions  con- 
tained in  leases  for  years  or  lives  may  be  assigned  or  enforced  by 
the  person  entitled,  subject  to  the  term,  to  the  income  of  the  land.^' 
Tlie  statutes  in  England  giving  the  assignees  of  reversioners  all  the 
remedies  of  their  assignors  were  early  re-enacted  in  this  State,  and 
have  since  continued  on  our  statute  books.*^ 

Wliat  Instruments  May  Contain  Conditions.  Common-law  conditions 
may  be  contained  in  any  instrument  of  conveyance,^®  or  if  annexed 
to  estates  of  freehold,  in  a  defeasance  or  instrument  executed  at  the 
same  time  with  the  conveyance  ;**  but  in  some  cases,  by  consent,  the 
condition  may  be  contained  in  an  instrument  executed  subsequently 
to  the  conveyance.^ 

Determinable  Fees  Enlarged  into  Fees  Simple  Absolute.  In  order  to  en- 
large a  fee  determinable  by  a  condition  into  a  fee  simple  absolute, 
courts  will  sometimes  construe  a  condition  subsequent,  a  breach  of 
which  forfeits  the  whole  estate,  into  a  covenant  on  which  only  the 
actual  damage  can  be  recovered.^^  Covenants  to  pay  rent  on  a 
grant  in  fee  in  New  York  run  with  the  land,  and  will  be  binding 
upon  the  heirs  and  assigns  of  the  covenantor  successively  as  to  all 
breaches  of  such  covenants  which  occur  during  their  respective 
ownership  of  the  lands.^  The  distinction  between  a  condition  and 
a  covenant  is  not  always  clear,  and  wherever  this  is  the  case  the 
condition  will  be  construed  as  a  covenant,^  even  if  it  have  the  effect 
of  conferring  a  remedy  on  a  successive  owner  not  entitled  to  enforce 
a  breach  of  a  condition  subsequent.^ 


1*32  Hen.  VIII,  chap.  34,  now 
I  223,  Real  Prop.  Law;  8  Anne, 
chap.  14,  S  4,  now  S  221,  Real  Prop. 
Law. 

1*^  Sec  author's  Comments  on 
IS  221  and  223,  Real  Prop.  Law. 

i»Challis,  168;  Cruise  Dig.  tit  13, 
chap.  I,  fi  9;  Jackson  v.  Topping,  i 
Wend.  388;  Spalding  v.  Hallenbeck, 
30  Barb.  292. 

'•Shcp.  Touch.  126;  Cruise  Dig. 
tit  13,  chap.  I,  fi  10. 

^  As  to  when  it  may  be  subsequent 
to  the  conveyance  see  Shep.  Touch. 
12&,  3g6.  And  see  Butler's  note  151 ; 
Co.  Litt  236b;  Kraemer  v.  Adels- 
berger,  122  N.  Y.  467. 

»  Avery  v.  N.  Y.  Cent  &  H.  R.  R. 
R.  Co.,  106  N.  Y.  142,  155;  Country- 


man V.   Deck,   13  Abb.  N.  C.   no; 
Graves  v.  Deterling,  120  N.  Y.  447; 

456. 
22  Van  Rensselaer  v.  Read,  26  N. 

Y.  5S8,  564. 

28  Note  to  Spencer's  Case,  i  Smith, 
Lead.  Cas. ;  note,  13  Abb.  N.  C.  114; 
Avery  v.  N.  Y.  Cent  R.  R.,  106  N.  Y. 
p.  15s ;  Countryman  v.  Deck,  13  Abb. 
N.  C.  no;  Graves  v.  Detcrling,  120 
N.  Y.  407;  Cunningham  v.  Parker, 
146  id.  29;  Jones  v.  Nichols,  42  App. 

Div.  515.  519. 

a*  Avery  v.  N.  Y.  Cent  &  H.  R. 
R.  R.  Co.,  120  N.  Y.  142,  155;  cf. 
Gibert  v.  Pcteler,  38  id.  165,  168; 
Trustees,  etc.,  v.  Lynch,  70  id.  440^ 

4Sif  452. 
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Rents  Reserved  on  Estates  in  Fee.  As  rents  may  be  reserved  on  es- 
tates in  fee,  and  as  certain  perpetual  rents  may  be  limited  in  fee 
simple,  and  there  is  no  reason  why  they  should  not  be,  questions 
of  importance  touching  them  may  arise  in  the  future  as  they  have 
arisen  in  the  past.  It  being  difficult  to  find  the  law  on  this  subject 
systematically  arranged,  a  statement  of  it  at  some  length  will  next 
be  attempted,  for  the  convenience  of  those  interested  in  this  obscure 
subject. 

Fee-farm  Rents  and  Fees-farm.  In  the  Introduction  fees  farm,  or 
those  ancient  estates  held  in  perpetuity  subject  to  a  rent  called  a 
"  fee  farm  rent,"  are  considered  at  length.^*  Fee  farm,  or  per- 
petual, rents,  are  themselves  hereditaments,  descendible  and  devisa- 
ble.^® In  one  aspect  an  estate  of  inheritance  in  land  held  subject  to 
a  perpetual  rent,  reserved  in  favor  of  the  grantor,  is  sometimes 
regarded  as  an  estate  on  condition,  or  as  one  limited  upon  a  con- 
dition subsequent."  A  perpetual  rent  reserved  on  an  estate  of 
inheritance  or  in  fee  is  in  manors,  or  seigniories,  termed  a  "  quit 
rent,"  or  a  fee  farm  rent,  and  the  estate  of  inheritance  in  the  land 
itself  is  a  "  fee  farm."  ^  It  is  highly  probable  that  fees  farm  origi- 
nally indicated  a  "  feud  "  or  fief  of  inheritance  subject  to  a  rent, 
and  held  by  the  free  socage  tenure.^  Classifications  of  estates  were 
for  a  long  time  in  English  law  wholly  incomplete  or  inconsistent. 
Scientific  classification  comes  very  late  to  any  system.  Some  per- 
sons have  thought  the  quantum  of  the  rent  determined  a  fee  farm. 
It  is  now  conceded  that  the  quantum  of  the  rent  does  not  make  a 
**  fee  farm  "  rent,  as  stated  by  some  writers.*^      It  is  the  reserva- 


^  Supra,  pp.  21-23. 

2«Van  Rensselaer  v.  Hays,  19  N. 
Y.  68;  Cruger  v.  McLaury,  41  id. 
219,  222. 

^Supra,  p.  183 ;  De  Lancey  v.  Piep- 
gras,  138  N.  Y.  26;  Cagger  v.  Lan- 
sing, 64  id.  417;  cf.  People  v.  Trinity 
Church,  22  id.  44,  as  to  adverse  claim 
of  grantee  in  fee,  and  also  Stuart  v. 
City  of  Easton,  74  Fed.  Rep.  854. 
And  sec  comment  on  De  Lancey  v. 
Picpgras  in  this  writer's  Hist.  Real 
Prop,  in  New  York,  39  seq. 

^  Supra,  I  30,  p.  165;  Van  Rens- 
selaer V.  Read,  26  N.  Y.  at  p.  564. 


2>  Dalrymple,  Feudal  Prop,  at  p. 
33i  suggests  this  origin  very  indi- 
rectly. Professors  Pollock  and  Mait- 
land  so  intimate,  i  Hist.  Eng.  Law, 
218,  27 3f  617;  but  it  should  be  said 
that,  prior  to  the  publication  of  their 
great  work,  the  writer  of  these  lines 
had,  unaided  by  their  profound  in- 
vestigations, struggled  to  a  like  con- 
clusion. Hist.  Real  Prop,  in  N.  Y. 
40;  and  see  above  Introduction,  pp. 
21-23. 

80  2  Black.  Comm.  43 ;  Coke,  2  Inst. 
43,  note;  Dalrymple,  Feud.  Prop.,  42, 

43. 
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tion  of  a  rent,  or  "  farm,"'^  on  an' estate  in  fee  which  constitutes  a 
fee  farm.^ 

Peipetnal  or  Fee-fami  rents  in  New  York.  Perpetual  or  "  fee  farm  ** 
rents^  were  very  common  in  early  times  in  New  York,  and  by  the 
law  of  this  Stat«  their  reservation  is  still  lawful  on  grants  in  fee, 
except  in  so  far  as  the  constitutional  provision  restraining  leases  of 
agricultural  lands  prohibits  them.^  In  England  no  subject  could 
reserve  a  rent  as  a  mere  incident  of  tenure  after  the  Statute  of  Quia 
Emptores  (A.  D.  1290).**  In  the  province  of  New  York  the  exist- 
ence of  manors  probably  led,  in  legal  theory,  to  a  tenure  by  suit  and 
service  of  the  manor,  non  obstante  the  Statute  of  Quia  Emptores, 
and  to  the  reservation  of  perpetual  rents,  even  without  a  rent  charge 
or  clause  of  re-entry^  on  grants  of  land  in  fee,  where  such  land  was 
situated  within  the  limits  of  the  manor.  Without  the  manors  the 
reservation  of  a  perpetual  rent  on  grants  in  fee,  without  a  rent 
charge,  or  clause  of  re-entry,  was  no  doubt  invalid.*^  How  far  the 
practice  of  the  manors  may  have  influenced  the  subsequent  law  re- 
garding perpetual  rents  in  New  York,  where  there  was  no  rent 

'^Skcat,  Diet.,  says,  "farm"  163;  Const.  1894,  1895,  art.  i,  S  13; 
means  rent ;  cf.  Dalrymple,  Feudal  et  supra,  p.  160,  under  f  30,  "  Real 
Prop.  33.     The  original  Saxon  word       Prop.    Law;"    Stranaghan    v.    You- 


"  feorai "  or  *  farm '  meant  food  paid 
to  the  lord's  household  as  rent. 
Vinogradoflf,  Villainage  in  England, 
301. 

32Toinlins,  Littleton,  272,  note  k; 
Hargrave,  note  5  to  Co.  Litt.  143b; 
2  Washb.  Real  Prop.  7. 

'^As  to  what  are  fee  farm  rents, 
see  Van  Rensselaer  v.  Read,  26  N.  Y. 
at  p.  564 ;  Devisees  of  Van  Rensselaer 
V.  The  Exrs.  of  Platner,  2  Johns. 
Cas.  24,  26;  3  Preston,  Abstracts  of 
Title,  54. 

3*  Van  Rensselaer  v.  Platner,  2 
Johns.  Cas.  17;  People  ex  rel.,  etc.  v. 
Haskins,  7  Wend.  463;  Hunter  v. 
Hunter,  17  Barb.  25;  Church  v. 
Shultes.  4  App.  Div.  378;  id.  312; 
Tyler  v.  Heidorn,  46  Barb.  439;  affd., 
6  Alb.  L.  J.  199;  Van  Rensselaer  v. 
Dennison,  35  N.  Y.  393;  Cent.  Bank 
V.  Heydom,  48  id.  260;  Parsell  v. 
Stryker,  41  id.  480;  Bradt  v.  Church, 
no  id.  537;  Jackson  ex  dem.  Van 
Rensselaer  v.  Hogeboom,   11  Johns. 


mans,  65  Barb.  392;  Ward  v.  Terry, 
36  Misc.  Rep.  330. 

35Challis,  3;  Watkins,  Descents, 
note  to  4th  ed.,  Lond.,  p.  247;  i  San- 
ders, Uses  &  Trusts,  208,  209;  Stra- 
han,  Law  of  Property  (3d  London 
ed.),  37,  38. 

«*The  draughtsmen  of  the  grants 
in  fee,  in  the  manors,  usually  re- 
served a  right  of  re-entry  for  non- 
payment of  rent  or  services  reserved, 
and  charged  the  same  on  the  land. 
But  see  Hosford  v.  Ballard,  39  N.  Y. 
at  p.  150,  as  to  reservation  or  right 
to  distrain.  Stephens  v.  Reynolds,  6 
N.  Y.  454,  456. 

37  Co.  Litt.  144a,  and  Mr.  Har- 
grave's  note ;  Watkins,  Descents  (4th 
Eng.  cd.),  note,  p.  247;  Van  Rens- 
selaer v.  Hays,  19  N.  Y.  68,  76;  i 
Sanders,  Uses  &  Trusts,  208,  209 ;  r /. 
chap.  14,  N.  Y.  Laws  of  1774;  Jones 
V.  Reilly,  174  N.  Y.  97,  104;  De 
Lancey  v.  Ganong,  9  id.  9,  24. 
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charge,  is  an  interesting,  but  uncertain,  question.  Prior  to  our  War 
of  Independence,  and  in  the  year  1774,  the  Legislature  intervened  in 
favor  of  all  perpetual  rents,  reserved  within  or  without  the  bounds 
of  the  manors,  giving  a  remedy  on  them  in  case  they  had  been  paid 
for  three  years  within  the  twenty  years  preceding.^  This  act  was  a 
repetition  of  the  English  statute,  4  George  II,  chapter  28,  making 
"  rents  seek  "  rents  of  assize  and  chief  rents,  collectible  as  were 
rents  reserved  on  leases.  Enough  stress  has  not  been  laid  on  this 
act  in  any  of  the  late  cases  involving  rents  reserved  on  estates  in 
fee.30 

Remedies  for  the  CoUection  of  Fee  Fax:m  or  Pexpetval  Rents.  In  1805  the 
act  32  Henry  VIII,  chapter  34,*^  enabling  grantees  of  reversions  to 
take  advantage  of  conditions  and  covenants,  was  extended  by  an  act 
of  the  Legislature  to  "grants  or  leases  in  fee."*^  In  i860,  the 
Legislature,  however,  provided  that  the  act  of  1805  and  its  several 
re-enactments  should  not  extend  to  conveyances  in  fee  thereafter 
made,  or  made  before  the  act  of  1805.^  But  the  courts  then  deter- 
mined that,  independently  of  these  acts,  a  covenant  for  the  payment 
of  rent  passed  to  the  devisee  or  assignee  of  the  rent.^ 

Effect  and  Object  of  the  Statutes  of  New  York  Saving  Fee  Fann  Rents. 
The  effect  of  the  act  of  1805  and  those  other  acts  saving  rents 
depended  much  on  the  former  common  law.  As  after  the  Statute 
Quia  Emptores  no  subject  outside  of  the  old  manors  could  reserve 
rents  in  England  as  an  incident  of  tenure,^  the  reservation  of  per- 
petual rents  in  New  York  out  of  estates  in  fee,  led  even  within  the 
old  manors  to  much  litigation  and  discussion.**  In  order  to  save 
such  rents  on  grants  in  fee  it  was  maintained  in  some  cases  that  the 
Statute  of  Quia  Emptores  never  was  in  force  in  New  York  before 
1787,^  when  it  was  re-enacted  in  Jones  and  Varick's  revision  of 


38  Chap.  14,  N.  Y.  Laws  of  1774. 
a»See  Bradby,  Distress,  35;  Stra- 
han,  Law  of  Property,  37. 
^2  J.  &  V.   184;   and  see  above, 

pp.  68,  73f  87,  "6. 

*i  Chap.  98,  Laws  of  1805 ;  i  R.  L. 
364,  §  3;  I  R-  S.  748,  §  25;  infra, 
S  223,  Real  Prop.  Law;  Van  Rens- 
selaer v.  Ball,  19  N.  Y.  at  p.  104. 

^Chap.  396,  Lews  of  i860,  and 
fi  223,  Real  Prop.  Law.  But  mean- 
while chap  274,  Laws  of  1846,  and 
2  R.  S.  505,  §  30  (now  §§  1504,  150S, 
Code  Civ.  Proc),  had  been  enacted. 

**Van  Rensselaer  v.  Read,  26  N. 


Y.  558;  Crugcr  v.  McLaury,  41  id. 
219,  227,  note;  Cent.  Bank  v.  Hcy- 
dorn,  48  id.  260. 

*4Challis,  3;  I  Sanders,  Uses  & 
Trusts,  208,  208;  Watkins,  Descents 
(4th  ed.),  note,  p.  247;  Van  Rens- 
selaer v.  Hays,  19  N.  Y.  68,  76. 

^  See  "  Rents,  Covenants  and  Con- 
ditions," by  Bingham  and  Colvin, 
Albany,  1857,  for  a  one-sided  and 
confused  history  of  the  tenants'  con- 
tentions. 

*«De  Peyster  v.  Michael.  6  N.  Y. 
467;  Van  Rensselaer  v.  Smith,  37 
Barb.  104. 
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the  English  statutes.^^  This  absurd  contention  was  finally  deco- 
rously negatived  in  Van  Rensselaer  v.  Hays.*®  It  will  be  remem- 
bered that  in  1786,  two  lawyers,  Messrs.  Jones  and  Varick,  were 
appointed,  by  the  Legislature  of  this  State,  revisers,  for  the  pur- 
pose of  determining  what  acts  of  tTie  English  Parliament  had  ex- 
tended to  the  province  of  New  York,  and  were  fit  for  re-enactment 
under  the  Constitution  of  1777.*®  They  prepared  the  "Act  concern- 
ing tenures  "  ^  re-enacting  the  Statute  "  Quia  Emptores."  The 
subsequent  confusion  about  this  act  was  due  to  lawyers'  inability  to 
account  for  the  manors  of  New  York,  as  they  were  regarded,  at 
first,  as  inconsistent  with  the  existence  of  the  Statute  Quia  Emptorcs 
in  the  province  of  New  York."  In  reality  this  great  statute  did  not 
prohibit  the  erection  of  manors  by  the  Crown  in  the  colonies,  or 
where  the  land  was  not  in  tenure  prior  to  the  statute.® 

Perpetual  Rents  Within  the  Manors  of  New  York.  The  manors  of  New 
York  were,  with  the  exception  of  the  Dutch  patroonships,  all  cre- 
ated subsequently  to  the  statute  abolishing  in  England  the  feudal 
incidents  of  tenure.*®  While  it  was  quite  competent  for  the  sov- 
ereign to  create  manors  in  Crown-lands  not  in  tenure  prior  to  18 
Edward  I,*^  such  modern  freehold  and  non-feudal  manors  in  New 
York  can  only  be  defined  "  as  seisin  of  a  defined  district  with  the 
power  of  subinfeudation  therein  and  the  existence  of  freeholders 
holding  of  the  manor  and  the  right  to  a  court  baron  in  which  the 
feudatories  were  judges."  ^  There  were  no  copyholders  or  tenants 
holding  by  copy  of  court  roll  in  such  new  manor,  for  there  was  no 
"  roll "  as  there  was  in  a  feudal  manor,  nor  was  there  any  custom 
to  control  such  landlords  and  tenants.  Everything  was  novel  and 
a  new  departure.  But  copyholders  are  not  essential  to  the  existence 
of  a  "manor."  The  tenants  within  the  manor  may  take  in  fee. 
But  in  every  manor  de  jure  such  tenant  holds  of  the  lord  of  the 
manor.  In  the  manor  of  Plumpstead  in  England  there  was  not  a 
single  tenant  by  copy  of  court  roll,  and  yet  the  manor  was  held  to 


«2  J.  &  V.  67,  68. 

« 19  N.  Y.  68. 

« I  J.  &  V.  281. 

w>2  J.  &  V.  67,  68. 

61  De  Peyster  v.  Michael,  6  N.  Y. 
467;  Van  Rensselaer  v.  Smith,  27 
Barb.  104. 

*®  In  some  colonies,  as  in  Pennsyl- 
vania, for  instance,  there  was  a  non 
obstante  clause  in  the  charter.  But 
without  this,  the  Crown  was  not  pre- 

13 


vented  from  erecting  manors  out  of 
England.  Verschoyle  v.  Perkins,  13 
Ir.  Eq.  72;  Van  Rensselaer  v.  Hays, 
19  N.  Y.  68. 

53  12  Car.  2,  chap.  24. 

M  Challis,  18,  19 ;  Van  Rensselaer 
V.  Hays,  19  N.  Y.  68. 

w  Delacherois  v.  Delacherois,  1 1  H. 
L.  Cas.  at  p.  83.  A  New  York 
manor  implied  either  this  or  nothing 
excepting  a  territorial  ownership. 
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be  a  manor  de  jure  and  not  merely  a  "  reputed  manor."  ^  Un- 
doubtedly most  of  the  pre-revolutionary  grants  in  fee  reserving^ 
a  perpetual  rent  in  New  York,  without  a  rent  charge,  were  of  lands 
originally  situated  within  the  precincts  of  the  supposed  manors.  It 
IS  highly  probable  that  in  these  modem  freehold  manors  counsel 
relied  in  draughting  conveyances  in  fee  on  the  existence  of  subin- 
feudation and  on  the  freeholders'  tenure  of  the  manbr.*^ 

PerpetuAl  or  Fee  Fann  Rents  after  Independence.  Since  the  War  of  In- 
dependence had  disturbed  in  America  the  whole  English  theory  of 
government  and  law,  there  was  soon  after  its  close  an  eflFort  by  the 
Legislature  of  New  York  to  preserve  existing  fee  farm  rents  and 
to  substitute  for  tenure  some  statutory  provision,^  These  acts 
distinctly  preserved  future  reservations,  and  such,  no  doubt,  was 
the  intent  of  their  intelligent  draughtsmen.  This  theory  will  prob- 
ably be  found  to  explain  the  early  practice  in  New  York.  At  a 
later  period  other  acts  saved  all  rents  reserved.  But  quite  inde- 
pendently of  such  acts,  the  courts  of  the  State  finally  upheld  any 
reservation  of  rent  on  grants  of  non-agricultural  lands  in  fee.** 
These  grants  in  fee  after  1805  stood,  however,  on  thj  same  footing 
in  New  York  as  demises,  or  leases,  at  least,  until  i86o,**^  and  were^ 
therefore,  often  called  "  leases ;"  evidently  with  a  view  to  reconcile 
them  to  the  statutes  and  law  relating  to  demises.^  But  estates  in 
fee,   reserving   perpetual   rents,   are   nevertheless   not   "  terms  of 


W  Warrick  v.  Queen's  College,  Ox- 
ford, L.  R.,  6  Ch.  App.  716;  and 
see  also  Passingham  v.  Pitty,  17 
Com.  Bench  R.  299,  to  same  effect. 

^  Delacherois  v.  Delacherois,  11 
H.  L.  Cas.  62;  Verschoyle  v.  Per- 
kins, 13  Irish  Eq.  72,  82;  cf.  Williams 
on  Seisin,  23;  People  v.  Van  Rens- 
selaer, 9  N.  Y.  at  pp.  336,  338. 

wchap.  14,  N.  Y.  Laws,  1774;  2  J. 
&  V.  68»  «  5;  I  K  &  R.  64;  2  R.  L. 
of  1813,  71 ;  chap.  98,  Laws  of  1805 ; 
Van  Rensselaer  v.  Smith,  27  Barb. 
151,  152;  Tyler  v.  Heidom,  46  id. 
439;  I  R.  S.  718,  §  4;  id.  747,  8§  23, 
24*  25;  Old  Code,  SS  in,  112; 
Fowler,  Hist.  Real  Prop,  in  New 
York,  chap.  IV. 

**Van  Rensselaer  v.  Read,  26  N. 
Y.  558;  Van  Rensselaer  v.  Deiuiisoii« 


35  id.  393;  Parsell  v.  Stryker,  41  id. 
480;  Cent.  Bank  v.  Heydorn,  48  id^ 
260;  Bradt  v.  Church,  no  id.  537. 

«>Per  Wright.  J.,  in  Van  Rens- 
selaer V.  Smith,  27  Barb.  104 ;  People 
ex  rel.  v.  Haskins,  7  Wend.  463;  2 
R.  S.  505,  §  30;  chap.  274,  Laws  of 
1846;  i§  1504,  1505,  Code  Civ.  Proc.; 
chap.  98,  Laws  of  1805 ;  2  R.  L.  364, 
§  3;  I  R.  S.  748,  §  25;  chap.  396. 
Laws  of  i860,  and  §  190,  The  Real 
Prop.  Law;  Bradt  v.  Church,  no 
N.  Y.  537. 

<*i  Van  Rensselaer  v.  Jewett,  2  N. 
Y.  141 ;  Church  v.  Wright,  4  App. 
Div.  312;  Church  v.  Shultes,  id.  378; 
chap.  98,  Laws  of  1805;  Tyler  v. 
Heidom,  46  Barb.  447 ;  Willard,  Real 
Prop.  206;  I  R.  S.  748»  t  25. 
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years,"  but  estates  of  inheritance  or  fees.®  The  real  reason  for 
dubbing  them  "leases"  has  been  explained,  and  will  be  repeated 
for  emphasis. 

A  Pee  Farm  not  a  Lease.  Fees  farm  were  called  **  leases  "  only  with 
a  view  to  obtain  the  benefit  of  all  the  statutes  of  New  York,  saving 
rents.  These  acts  sometimes  referred  to  fee  farm  grants  as  "  per- 
petual leases."®  But  the  very  distinguished  old  lawyers  of  this 
State  knew  the  difference  between  a  "  lease  "  in  perpetuity  and  an 
estate  in  fee.  But  whether  or  not  they  knew,  it  is  obvious  that 
a  fee  simple  cannot  at  common  law  be  a  term  of  years  ;®*  a  demise 
is  a  term,  while  a  fee  may  last  forever.  A  lease  or  demise  has  a 
terminus  a  quo  and  a  terminus  ad  quern,  or  it  is  no  lease,  or  term 
of  years.  An  estate  enduring  possibly  forever  has  no  term,  and 
must  be  a  fee.  So  to  call  a  grant  of  a  "  fee  "  a  "  lease,^'  as  was 
done  in  this  State  immediately  after  the  independence  of  the  Crown, 
was  both  an  anachronism  and  a  logical  inconsistency;  yet  in  New 
York  this  is  done  by  such  high  authority  as  to  make  the  departure 
from  principle  honored  in  the  breach.  The  inconsistency  is,  how- 
ever, obvious,  when  we  consider  covenants  in  such  perpetual  leases. 
They  will  not  be  implied,  although  the  rule  is  otherwise  in  respect 
of  leases  proper.® 

Legal  Dispute  over  Fee  Farm  Rents.  The  great  mass  of  litigation 
which  has  taken  place  over  fee  farm  rents  in  New  York  has  been 
largely  due  to  counsels'  failure  to  distinguish  between  remedies  due 
to  tenure  and  remedies  not  due  to  tenure.^  At  common  law  rent 
incident  to  tenure  could  be  collected  only  by  the  feudal  remedy  of 
distress,  or  by  virtue  of  the  Statute  "Cessavit  per  bicnnium."^ 
But  where  rent  was  reserved  in  a  written  instrument  under  seal 
covenant  lay,  and  in  several  cases  modern  statutes  aided  the  collec- 
tion of  rents  seek  and  chief  rents.®     Parties  to  a  contract  of  this 


•^Verschoylc  v.  Perkins,  13  Irish 
Eq.  72 ;  Stuart  v.  City  of  Easton,  74 
Fed.  Rep.  854;  sed  cf.  De  Lancey  v. 
Piepgras,  138  N.  Y.  26;  People  ex 
Tcl.  V.  Haskins,  7  Wend.  463. 

«C/.  2  J.  &  V.  108;  chap.  98, 
Laws  of  1805,  and  see  note  to  Crugcf 
V.  McLaury,  41  N.  Y.  pp.  227,  228. 

•*  See  Abeel  v.  Radcliff,  13  Johns. 

297.  299. 

•Carter  v.  Burr,  39  Barb.  59,  on 
I  R,  S.  738,  and  now  I  251,  Real 
Prop.  Law. 

«£.    g.,    sec   "Rents    and    Cove- 


nants," by  Bingham  and  Colvin, 
passim;  Bradby,  Distress,  35;  Stra- 
han,  Law  of  Property,  ^7. 

^6  Edw.  I,  chap.  4;  13  Edw.  I, 
chap.  21.  See  Vol.  21,  Selden  Society 
Publications  for  1906.  Introduc. 
p.  Ixiii  et  seq. 

^  Supra,  pp.  191-194;  4  Geo.  II, 
chap.  28;  chap.  14,  Laws  of  1774; 
chap.  98, '  Laws  of  1805 ;  i  R.  L.  of 
1813,  i  3;  and  see  i  R.  S.  747,  §  23; 
chap.  247,  Laws  of  1846;  2  R.  S.  334* 
§  4;  2  R.  S.  295,  f  15,  as  to  heir. 
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character  must  always  be  presumed  to  have  contracted  in  refer- 
ence to  the  change  of  remedies.^ 

Subsequent  to  independence,  the  old  custom  of  reserving  and 
demanding  perpetual  rents  was  continued,  but  not  without  protests. 

In  the  cases  of  Main  v.  Feathers,^^  Van  Rensselaer  v.  Bone- 
steel,''^  and  Van  Rensselaer  v.  Chadwick,''^  the  counsel  for  the  own- 
ers of  the  lands  subject  to  fee  farm  rents  maintained  strenuously 
that  since  the  abolition  of  tenure  in  the  State  of  New  York,  fee  farm 
rents  were  uncollectible  by  distress  or  by  any  other  statutory  substi- 
tute, and  that  the  only  remedy  of  the  original  grantor  was  personal 
on  the  covenant  -^  that  an  assignee  or  devisee  of  the  rent  could  not 
recover  on  the  covenant,  and  that  an  assignee  of  the  land  took  it 
discharged  from  the  rent,  as  covenants  to  pay  rent  did  not  run  with 
the  land,  except  where  there  was  a  tenure  subsisting,  such  as  that 
between  a  lessor  and  a  lessee.^*  These  propositions  made  the  issue 
at  law  a  very  plain  one.  The  real  issue  was  an  agrarian  revolution, 
intended  at  all  costs  to  get  rid  of  ground  landlwds. 

Theories  Concerning  Remedies  for  Collecting  Perpetual  Rents.  It  is  Very 
obvious  that,  at  first,  after  the  partial  abolition  of  tenure  in  New 
York,  the  enforcement  of  covenants  and  conditions  subsequent  an- 
nexed to  fee  farm  rents  was  generally  thought  to  depend  largely 
on  relief  from  the  Legislature.''*  Hence,  the  celebrated  act  of 
1805,^^  mentioned  above.  The  statute  32  Henry  VHI,  chapter  34, 
enabling  grantees  and  assignees  of  reversions  to  take  advantage 
of  conditions  annexed  to  the  estate,  was  not  really  applicable  to  a 
fee  farm,  as  sometimes  said;  it  related  wholly  to  estates  which 
were  less  than  a  fee." 


«  Martin  v.  Rector,  118  N.  Y.  476. 

"^^  21  Barb.  646. 

''I  24  Barb.  365. 

^^2  24  Barb.  333. 

'^^Sed.  cf.  chap.  14,  Laws  of  1774, 
founded  on  4  Geo.  II,  chap.  28. 

''^Sed.  cf.  chap.  98,  Laws  of  1805; 
I  R.  L.  364,  I  3;  I  R.  S.  747,  I  23; 
chap.  274,  Laws  of  1846 ;  2  R.  S.  195, 
S  15;  S  223,  The  Real  Prop.  Law;  2 
R.  S.  505,  I  30;  l§  1504.  15051  Code 
Civ.  Proc. 

w  Nicoll  V.  N.  Y.  &  Erie  R.  R.  Co., 
12  N.  Y.  at  pp.  131,  132. 

7<  Chap.  98,  Laws  of  1805 ;  i  R.  S. 


747.  8§  23,  24;  I  R.  S.  748,  §  zsi 
Nicoll  V.  The  N.  Y.  &  Eric  R,  R. 
Co.,  12  N.  Y.  at  p.  131;  Van  Rens- 
selaer V.  Hays,  19  id.  68;  Van  Rens- 
selaer V.  Ball,  id.  100. 

^  2  J.  &  V.  184.  At  common  law 
a  possibility,  right  of  entry,  thing  in 
action,  cause  of  suit,  or  title  for  con- 
dition broken,  could  not  be  assigned 

m 

over.  Hence  32  Hen.  VIII,  chap.  34; 
2  J.  &  V.  184 ;  Comyn,  Landl.  &  Ten. 
267 ;  Upington  v.  Corrigan,  151  N.  Y. 
143,  147,  148;  and  see  below  tinder 
I  223  of  this  act 
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Thus  it  is  that  the  remedies  for  rent  due  in  New  York  on  a  fee 
farm  have  arisen  out  of  the  necessities  of  the  case,''®  and  were 
probably  intended  originally  to  protect  those  perpetual  rents  re- 
served in  the  so-called  perpetual  "  leases,"  or  those  conveyances 
made  before  Independence  in  the  manors,  and  at  a  time  when  the 
seigniories  were  supposed  to  be  valid,  and  to  create  the  obligations 
of  tenure  without  the  necessity  of  reserving  a  right  of  re-entry,  or 
a  rent  charged®  The  portions  of  the  statute  of  the  State  enabling 
assignees  of  reversions  to  take  advantage  of  a  breach  of  condi- 
tions annexed  to  estates  less  than  fee  were,  however,  taken  from  the 
statute  32  Henry  VIII,  chapter  34,  which  was  always  supposed  to 
be  in  force  in  New  York ;  and  on  this  supposition  it  was  contained 
in  Jones  and  Varick's  Revision  of  the  English  statutes  extending 
here.*^  So,  the  assignability  of  a  condition  subsequent  reserved  on 
a  fee  farm  grant  was  statutory.®^  At  common  law,  while  a  fee 
farm  rent  was  assignable,®  a  right  to  re-enter  reserved  for  its  non- 
payment was  not  assignable  inter  vivos^  nor  devisable.®*  The 
statutes  changed  these  rules  in  New  York.*^ 

Prevailing  Legal  Theory  as  to  Fee  Farm  or  Perpetual  Rents.  Subsequently 
to  i860,  or  after  the  repeal  of  the  statute  of  1805  and  its  re-enact- 
ments,^ it  was  finally  held  that  "  fee  farm,"  or  "  perpetual,"  rents 
are  covenants  real  which  run  with  the  land,  and  are  binding  upon 


W4  Webster,  254;  chap.  98,  Laws 
of  180S ;  I  R.  L.  363,  %  Z\  cf.  2  },  %L 
V.  237,  9  18;  Judge  Hare's  note  to 
Dwnpor's  Case,  i  Smith,  Lead.  Cas. 

ro  Delacherois  v.  Delacherois,  11 
H.  L.  Cas.  62;  Verschoyle  v.  Per- 
kins, 13  Irish  £q.  72.  If  the  seign- 
iories were  valid,  the  Statute  Quia 
Emp tores  did  not  operate  on  convey- 
ances within  the  manor,  and  the 
tenure  was  by  suit  and  service  of  the 
manor.  The  lord  of  the  manor  had 
escheats  and  reversions,  and  could 
always  invoke  all  remedies  sanc- 
tioned by  tenure.  I  have  elsewhere 
had  occasion  to  express  a  doubt  as  to 
the  validity  of  the  seigniories  in 
some  of  these  modern  manors,  irre- 
spective of  the  statutes  validating  the 
grants. 

*>  2  J.  &  V.  184;  supra,  p.  192. 

«» Chap.  98,  Laws  of  1805 ;  i  R.  S. 


747,  8  23 ;  id.  748,  §  25 ;  Upington  v. 
Corrigan,  151  N.  Y.  at  p.  150. 

82  Gilbert,  Rents,  138;  Shep.  Touch. 
238;  Co.  Litt.  143b,  note. 

832  J.  &  V.  233;  Litt.,  §  347;  I  R. 
L.  434f  8  17;  Judge  Hare*s  note  to 
Dumpor*s  Case,  i  Smith,  Lead.  Cas. ; 
cf.  Van  Rensselaer  v.  Read,  26  N.  Y. 
at  p.  564. 

8*Challis,  153;  Shep.  Touch.  120; 
Upington  v.  Corrigan,  151  N.  Y.  I43. 

85  Nicoll  V.  N.  Y.  &  Erie  R.  R.  Co., 
12  N.  Y.  121,  131 ;  chap.  98,  Laws  of 
1805 ;  I  R.  S.  747,  8  23 ;  id.  748,  {  25 ; 
2  R.  S.  505,  §  30;  chap.  274,  Laws  of 
1846;  §S  1504,  1505,  Code  Civ.  Proc. 

86  Chap.  98,  Laws  of  1805 ;  i  R.  S. 

748,  S  25;  chap.  396,  Laws  of  i860; 
see  note  to  Cruger  v.  McLaury,  41 
N.  Y.  at  p.  227. 


198  Perpetual  Rents.  §  31 

the  heirs  and  assigns  of  the  covenantor  successively  during  their 
respective  ownerships.®^  It  is  also  held  that  the  grant  leaves  no 
ix)ssibility  of  reverter,  or  reversion,^  and  that  the  rent  is  a  tene- 
ment or  incorporeal  hereditament,  and  devisable,  assignable,  and 
descendible.®® 

These  litigations  over  deeds  in  fee  reserving  rents  are  among  the 
most  interesting  and  instructive  in  our  judicial  history,  and  the 
decisions  are  justly  entitled  to  be  regarded  as  among  the  most 
wisely-decided  cases  of  any  age  or  country.  The  judges  did  not 
defer  to  the  blandishments  of  the  politicians,  and  sponge  out  all  the 
obligations  in  the  old  manor  or  fee  farm  grants.  On  the  contrary 
in  summing  up  the  present  condition  of  the  law  on  this  head,  the 
court  say  "  that,  since  the  act  concerning  tenures,*^  the  courts  (of 
New  York)  have  given  careful  attention  to  the  distinction  exist- 
ing between  conditions  implied  by  the  law  of  tenures  and  those 
created  by  the  acts  of  the  parties  and  expressed  in  the  conveyance. 
Any  condition  by  acts  of  the  parties,  if  expressed  in  the  convey- 
ance, is  valid  unless  it  contravenes  some  general  rule  of  law;  and 
if  the  condition  expressed  in  the  grant  be  valid,  a  right  of  entry 
for  its  breach  reserved  to  the  grantor  and  his  heirs  or  assigns  by 
the  express  terms  of  the  grant  is  also  valid.®* 

It  will  be  observed  that  such  a  reservation  on  a  grant  of  urban 
lands  in  fee  ^  would  seem  very  like  a  "  possibility  of  reverter,"  for 
on  a  breach  of  the  condition  subsequent  the  grantor,  his  heirs  or 

87  Van  Rensselaer  v.  Snyder,  13  N.  Read,  id.  558,  564 ;  Cagger  v.  Lan- 
Y.  299;  Van  Rensselaer  v.  Ball,  19  sing,  64  id.  417,  429;  Cruger  v.  Mo- 
id. 100;  Van  Rensselaer  v.  Slinger-  Laury,  41  id.  219;  Hunter  v.  Hun- 
land,  26  id.  580;  Van  Rensselaer  v.  ter,  17  Barb.  25;  §  49,  The  Real 
Barringer,  39  id.  9;  Van  Rensselaer  Prop.  Law. 

V.  Read,  26  id.  558,  564;  Cent.  Bank  90  2  J.  &  V.  67;  i  K  &  R.  64;  a 

V.    Heydorn,  48  id.  260;    Hunter  v.  R^  L    70 

Hunter,  17  Barb.  25;  and  so  in  Ohio.  ^,  Van ' Rensselaer  v.  Dcnnison,  35 


See   Broadwell   v.   Banks,    134    Fed. 


N.  Y.  at  p.  400;  cf,  I  Sanders,  Uses 


^  Van   Rensselaer  v.  Ball,   19  N.  f  ^^"f '  ^/  ^'  ^«  *^,  ^^^  .^^  f"^' 

Y.    at    p.    104;    Van    Rensselaer    v.  ^^"^   ^^^^«*  ^^^  ^tat.  of  Quta  Emp^ 

Read.   26   id.   at   p.   563;    Cagger  v.  '^^^^   terrarum;   Van   Rensselaer   v. 

Lansing,  64  id.  417;  sed  cf.  Uping-  Read,  26  N.  Y.  558,  39  id.  9,  "O  id, 

ton   V.   Corrigan,    151   id.   at   p.   150,  537- 

quoting  Nicoll  v.  N.  Y.  &  Erie  R.  R.  92  Const,  of  1846  and  1894  (art  i) 

Co.,  12  id.  at  p.  132;  p.  183,  supra.  prevents  leases  of  agricultural  lands 

^Van   Rensselaer    v.   Slingerland,  for  longer  than  twelve  years. 
26    N.   Y.    580;    Van    Rensselaer   v. 
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assigns,  may  enter.®^  It  is,  therefore,  now  lawful  in  practice  to 
reserve  such  a  "  possibility  of  reverter  "  on  breach,  of  a  condition 
subsequent  in  a  grant  of  a  fee  determinable,  notwithstanding  that 
no  sudi  possibility  is  said  to  be  implied  by  the  mere  reservation  of 
a  rent  on  a  grant  in  fee  simple.^  Unless  there  is  a  provision  for  a 
re-entry  on  a  grant  in  fee  reserving  a  rent,  or  something  from  which 
it  can  be  fairly  inferred  :hat  the  continuance  of  the  estate  is  to  de- 
pend on  the  condition,  the  reservation  may  be  a  mere  covenant  and 
not  a  condition  subsequent.®*  As  stated  above,  the  rights  of  entry, 
usually  reserved  on  fee  farm  grants,  are  not  now  regarded  as  "  pos- 
sibilities of  reverter,"  but  as  creating  estates  on  condition.^ 

Independently  of  any  statute,  even  those  now  in  force,'^  the  de- 
cisions of  the  great  courts  of  this  State  have  finally  placed  future 
grants  in  fee,  reserving  rents  out  of  non-agricultural  lands,  in  a 
position  of  safety  and  security  by  their  repeated  adjudications,  that 
the  heirs,  assigns  or  devisees  of  the  rent  have  all  the  rights  of  the 
original  grantor  of  the  land,  and  that  covenants  for  the  payment  of 
the  rent  run  with  the  land.®®  The  ordinary  remedy  for  the  non- 
payment of  rent  reserved  on  grants  in  fee,  or  "  perpetual  leases," 
is  ejectment,®®  at  least  where  there  is  reserved  a  right  of  re-entry 
for  non-payment  of  such  rent.  Ejectment  determines  the  estate. 
It  is  said  that  ejectment  will  not  lie  on  a  lease  containing  no  clause 
of  re-entry  for  non-payment  of  rent.*     But  where  ejectment  lies 


wChallis,  63;  Nicoll  v.  N.  Y.  & 
Eric  R,  R.  Co.,  12  N.  Y.  133;  Towle 
V.  Remsen,  70  id.  309;  Proprietors 
of  the  Church  in  Brattle  Square  v. 
Grant,  3  Gray  (Mass.),  142;  §  193, 
The  Real  Prop.  Law,  formerly  i  R. 
S.  747,  §  23;  chap.  274,  Laws  of 
1846;  2  R.  S.  295,  §  15;  2  R.  S.  505, 
i  50;  l§  1504,  1505,  Code  Civ.  Proc.; 
O4  N.  Y.  417,  430;  172  U.  S.  206, 
210. 

»*  Cagger  v.  Lansing,  64  N.  Y.  417, 
429;  Van  Rensselaer  v.  Read,  26  id. 
at  p.  563;  Van  Rensselaer  v.  Denni- 
"^on,  35  id.  at  p.  399;  i  Sanders, 
Uses  &  Trusts,  288,  289;  p.  183, 
supra. 

•5  Graves  v.  Deterling,  120  N.  Y. 
447»  457'.  Van  Rensselaer  v.  Read, 
35  id.  at  p.  576;  Van  Rensselaer  v. 
Dennison,  id.  393;  Cruger  v.  Mc- 
Laury,   41    id.    at    p.   222;    Jones   v. 


Reilly,  174  id.  97,  104;  Palmieri  v. 
Antinozzi,  47  Misc.  Rep.  237. 

^Van  Rensselaer  v.  Ball,  19  N. 
Y.  at  p.  104;  Van  Rensselaer  ,  v. 
Read,  26  id.  at  p.  563;  Cagger  v. 
Lansing,  64  id.  417,  429. 

^I§    1504,    1505,   Code  Civ.   Proc. 

8®  Van  Rensselaer  v.  Read,  26  N. 
Y.  558;  Van  Rensselaer  v.  Dennison, 
35  id.  393;  Van  Rensselaer  v.  Bar- 
ringer,  39  id.  9;  Bradt  v.  Church, 
no  id.  537;  Ward  v.  Terry,  36  Misc. 
Rep.  330. 

^  Supra,  p.  187;  Martin  v.  Rector, 
118  N.  Y.  476;  §i  1504,  1505,  Code 
Civ.  Proc;  cf.  Ward  v.  Terry  36 
Misc.  Rep.  330. 

1  Delancey  v.  Ganong,  9  N.  Y.  25 ; 
Jones  v.  Reilly,  174  id.  97,  104;  and 
see  Ward  v.  Terry,  36  Misc.  Rep. 
330. 
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by  the  owner  of  a  fee  farm  rent,  it  determines  the  so-called  per- 
petual lease,  and,  after  twenty  years  therefrom,  a  title  by  adverse 
possession  begins  to  run.^ 

Validity  of  a  Reservation  of  a  Perpetual  or  Fee  Farm  Sent  As  was  inti- 
mated in  Hawley  v.  James,  there  is  nothing  per  se  in  a  perpetual 
reservation  of  a  rent  which  is  hostile  to  the  rule  against  a  perpe- 
tuity. The  land  itself  is  as  much  in  the  market  as  ever.  The 
holder  of  the  rent,  for  the  time  being,  may  sell,  assign  or  discharge 
the  rent  for  a  gross  sum  at  any  time  he  chooses.'  Rents  reserved 
on  alienations  in  fee  are  incorporeal  hereditaments,^  descendible 
from  those  to  whcan  they  are  reserved*  as  a  new  purchase,  and 
not  incident  to  the  reversion  at  common  law.® 

Restraints  on  Alienation  of  Fee  Farm.  Any  restriction  on  rights  of 
tenants  who  hold  lands  in  fee  farm  to  alienate  them  is  now  voidJ 

De  Lancey  ▼.  Piepgras.  A  recent  and  most  interesting  case  in  New 
York  has  construed  the  rights  of  the  Crown  and  its  successor,  the 
State  of  New  York,  in  respect  of  old  fee  farm  grants  and  rents,* 
holding  that  the  estate  of  the  tenant  is  a  qualified  or  conditional 
fee,  and  that  for  non-payment  of  the  rent  the  Crown  might,  by 
inquisition,  have  the  estate  declared  at  an  end  and  resume  posses- 
sion.® The  decision  is  of  great  historical  interest,  and  in  this  writer's 
History  of  the  Law  of  Real  Property  in  New  York,  it  has  been 
since  considered  with  reference  to  some  authorities  not  discussed  in 
that  case.  As  some  points  of  the  decision  in  De  Lancey  v.  Piepgras 
are  obiter  dicta,  it  is  open  to  the  practitioner  to  ccmsider  whether 
the  decision  is  accurate  also,  in  holding  that  a  "  fee  farm  "  grant 
was  a  qualified  or  conditional  fee,  and  that  the  Crown  had,  in  New 


2  Church  V.  Wright,  4  App.  Div. 
312;  Church  V.  Shultes,  id.  378,  and 
cases  there  cited;  cf.  chap.  227,  Laws 
of  1900;  Ward  v.  Terry,  36  Misc. 
Rep.  330. 

2  Cf.  16  Wend,  at  p.  154. 

*  Hunter  v.  Hunter,  17  Barb.  25, 
citing  2  Black.  Comm.  41,  et  supra, 
p.  190. 

5  Hunter  v.  Hunter,  supra,  citing 
Watkins,  Descents,  290;  i  Inst.  12b; 
3  Preston,  Abstracts  of  Title,  54. 

®3  Preston,  Abstracts  of  Title,  54. 

7  Vide  supra,  p.  1 19 ;  and  Lun- 
ham's  Estate,  Ir.  Rep.,  5  Eq.  170, 
cited  Strahan,  Law  of  Property,  39. 

®The  State  farm  rents  having  all 


been  commuted  by  statute  (i  J.  & 
V.  250;  chap.  23,  Laws  of  1786; 
chap.  33,  Laws  of  1798;  chap.  222, 
Laws  of  1819),  a  case  of  this  char- 
acter rarely  arises  in  the  courts. 
But,  as  shown  in  the  case  in  ques- 
tion, the  learning  is  not  obsolete. 
Before  the  War  of  the  Revolution 
in  this  country,'  a  question  concern- 
ing a  royal  seigniory  was  justiciable 
only  in  England.  Stokes,  British 
Colonies,  6. 

*>De  Lancey  v.  Piepgras,  138  N. 
Y.  26;  cf,  in  arguendo,  Stuart  v. 
City  of  Easton,  74  Fed.  Rep.  854,  as 
to  conditions  in  grants  in  fee  sim- 
ple. 
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York,  any  special,  or  summary,  remedy  for  the  non-payment  of 
quit  rents.  The  grants  of  territory  in  New  York  by  the  Crown 
were  usually  of  estates  in  fee  simple,  subject  to  a  quit  rent.  They 
contained  no  express  conditions,  and  no  clause  for  distress  or  re- 
entry. They  were  consequently,  in  colonial  times,  considered  de- 
fective,^® and  great  embarrassment  was  often  found  in  the  overt 
attempts  to  collect  the  quit  rents  due  to  the  Crown.  Any  rights 
of  the  Crown,  in  respect  of  rents  here,  probably  depended  wholly 
on  the  nature  of  the  royal  seigniory  or  on  tenure.^^  As  nearly  all 
the  reported  cases  refer  to  a  tenure  between  subject  and  subject,  it 
may  be  pointed  out  that  the  king's  seigniorial  rights  were  not  de- 
pendent on  the  legal  bond,  termed  a  "reversion,"  but  on  that  termed 
"  escheat ;"  a  reversion  denoting,  strictly,  the  superior  rights  of 
some  mesne  lord.^ 

The  seigniorial  rights  of  the  Crown  over  a  royal  seigniory,  of 
the  character  of  the  province  of  New  York,  had  been  much  modi- 
fied by  legislation  after  the  feudal  settlement,  and  it  is,  perhaps, 
even  now  open  to  further  discussion,  whether  the  Crown  ever 
had,  in  New  York,  any  reversion  on  a  fee  farm,  or  any  such 
summary  remedy  for  the  collection  of  quit  rents,  as  that  definitively 
intimated  in  De  Lancey  v.  Piepgras.  The  Statute  of  Marlebridge,** 
in  any  event,  took  away  the  seigniorial  power  to  distrain  a  fee, 
and  this  statute,  we  know,  bound  the  king.**  In  consequence 
whereof,  the  remedy  of  feudal  lords  became  personal,  and  then 
was  passed  the  Statute  of  Gloucester***  and  Westminster  2d,*® 
which  gave  them  the  writ  oi  cessavit  per  biennium,  in  case  the 
quit  rents  were  not  paid  for  two  years.  There  are  cases  in  the 
English  books  which  certainly  tend  to  hold  that  a  fee  farm  is  not 
an  estate  on  condition,  and  that  the  remedy  of  the  Crown  for  the 
ccrflection  of  quit  rents,  where  there  was  no  right  of  re-entry  re- 
served and  no  rent  charge,  was  very  dubious  and  dilatory."  We 
must  remember  that  as  soon  as  a  tenant  in  fee  had  acquired,  in 
English  law,  the  right  of  alienation  without  consent  of  his  brd,  the 
feudal  escheat  for  failure  of  heirs  became  a  sort  of  caducary  suc- 
cession,*^ and  thereafter  the  right  of  the  lord  to  forfeit  a  fee  for 

WDoc.   relating  to   Colonial  Hist  **'6   Edw.    I,   chap.   4.      See  Vol. 

of  N.  Y.,   vol.   5,   363.  XXI,    Selden    Society    Publications 

"  Verschoyle  v.   Perkins,   13  Irish       ^or  ^9o6,  Introduc,  p.  Ixiii  seq. 

Eq.  72,  80;  Bradby,  Distress  (N.  Y.  ]l\^  ^'^'  ^'  ^^^P;  ^^'      ,  ^ 

ed.  of  1808),  91.  *^  Atty.-Gen.  v.   Mayor  of  Coven- 

w  Watkins,  Descents,  2.  is  Burgess    v.    Wheate,    i     Eden, 

w  52  Hen.  Ill,  chap.  22.  177 ;  Verschoyle  v.  Perkins,  13  Irish 

^*  2  Inst.  142 ;  cf.  Gilbert,  Rents,  92.       Eq.  72. 
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non-pa3mient  of  a  quit  rent  depended  largely,  if  not  wholly,  on 
statute.^® 

Before  the  Revolutionary  War  there  was  no  court  in  the  colonies 
competent  to  pass  upon  the  legality  of  the  claims  of  the  Crown  in 
respect  to  its  seigniory  ;^  hence,  probably,  the  reason  for  the  paucity 
of  authority  on  the  points  discussed  in  De  Lancey  v.  Piepgras. 

Preflumption  of  Payment  of  Perpetual  Rent.  In  an  action  to  recover 
rent  reserved  on  a  grant  in  fee,  non-payment  of  rent  for  a  period  of 
sixty-three  years  does  not  rais.e  a  conclusive  presumption  of  re- 
lease when  the  covenant  sued  on  remains  in  the  hands  of  plaintiff^ 
his  heirs  or  assigns,  uncanceled.^* 

Disdiarge  of  Record  of  Perpetual  Rent.  On  petition  where  no  rent 
has  been  paid  for  twenty  years,  the  court  may,  it  seems,  now  declare 
that  the  rent  has  been  released  to  the  owner  of  the  fee.^ 

Discharge  of  a  Perpetual  Rent.  It  is  laid  down  by  Littleton  that  If 
a  man  has  a  rent  charge  issuing  out  of  certain  lands  and  purchases 
any  part  of  them  the  rent  charge  is  extinct.^  Lord  Coke  says  the 
reason  is  that  the  rent  is  entire  and  issues  out  of  every  part  of 
the  land.^  But  this  effect  may  be  obviated  by  agreement  or  con- 
vention, which  amounts  to  a  new  grant  of  a  rent  issuing  out  of  the 
residue  of  the  land.**^ 

*  » 

Apportionment  of  Pexpetual  Rent.  It  is  held  in  this  State  that  there 
is  nothing  in  the  nature  of  a  rent  charge  which  prevents  it  being 
apportioned.^  If  a  part  of  land  descends  to  the  grantee  of  the 
rent  it  will  be  apportioned  according  to  the  value  of  the  land.^  It 
may  be  apportioned  by  convention  or  agreement,^  altliough  this 
may  amount  to  a  new  rent  as  stated  above. 


*•  Re-enacted  in  New  York,  2  J.  & 
V.  io8;  and  see  chap.  98,  Laws  of 
1805. 

^  Stokes,   British  Colonies,  6. 

21  The  Cent.  Bank  v.  Heydorn,  48 
N.  Y.  260;  Lyon  v.  Odell,  65  N.  Y. 
28;  Bradt  v.  Church,  no  N.  Y.  537, 
545;  cf,  chap.  227,  Laws  of  1900. 

22  Chap.  227,  Laws  of  1900,  ^ow 
I  72,  chap.  50,  Consol.  Laws  of  1909. 

23  Litt.,  f  222. 

2«Co.  Litt  147b;  Cruise  Dig.,  tit 


28,  chap.  3>  S  16;  Van  Rensselaer  v. 
Chadwick,  22  N.  Y.  32. 

26  Cruise  Dig.,  tit  28,  chap.  3, 
§  18;  Church  V.  Seeley,  no  N.  Y. 
457>  461 ;  and  see  apportionment  un- 
der f  192,  infra. 

2«  Van  Rensselaer  v.  Chadwick,  22 
N.  Y.  at  p.  34. 

27  Van  Rensselaer  v.  Chadwick,  22 
N.  Y.  at  p.  35 ;  and  see  Reeves, 
Real  Prop.  Law,  %  119. 

28  Church  v,  Seeley,  no  N,  Y.  457. 
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Perpetual  Sent  Bonnd  by  Judgment,  when.  A  fee  farm  or  perpetual 
rent  reserved  out  of  an  estate  in  fee  is,  if  containing  a  rent  charge, 
an  interest  in  land  which  is  bound  by  a  judgment,  and  it  may  be 
sold  on  execution ;  but  otherwise  of  a  rent  seck.^ 

fients,  how  Limited.  Rents  thus  reserved  may  themselves  be  the 
subject  of  estates,  limited  in  analogy  to  estates  in  lands.  The  re- 
striction on  the  creation  of  such  estates  de  novo  is  in  the  present 
law.» 

Estate  of  Inheritance,  when  Cut  Down.  An  estate  of  inheritance 
given  in  one  part  of  a  will  in  clear  and  decisive  terms  is  not  cut 
down  by  implication  by  subsequent  words  not  equally  clear  and 
decisive.'*  But  when  by  limiting  the  character  of  the  first  estate 
the  second  may  be  preserved,  the  court  will  give  such  construc- 
tion, unless  it  is  subversive  of  the  entire  scheme.^^ 

Estate  by  Implication.  Even  in  the  absence  of  express  words,  a 
devisee  may  take  an  estate  by  implication.^' 

Reservation  of  an  Estate.  A  reservation  of  an  estate  to  grantor  in 
a  deed  of  the  remainder,  if  founded  upon  a  sufficient  consideration, 
is  valid  as  a  bargain  and  sale.'^ 


•The  People  ex  rel,  Rosekrans  v. 
Hasldns,  7  Wend.  463. 

^i  60,  Real  Prop.  Law. 

*i  Washbon  v.  Cope,  144  N.  Y. 
287;  Byrnes  v.  Stilwell,  103  id.  453, 
460;  Campbell  v.  Beaumont,  ^i  id. 
464;  Roseboom  v.  Roseboom,  81  id. 
356;  Qarke  v.  Leupp,  88  id.  228; 
Clay  v.  Wood,  153  id.  134;  Thomas 
V.  Troy  City  Nat.  Bank,  19  Misc. 
Rep.  470;  Matter  of  Peters,  69  App. 
Div.  465,  468;  Trask  v.  Sturges,  170 
N.  Y.  482;  Freeman  v.  Coit,  96  id. 
63,  68;  Matter  of  Gardner,  140  id. 
122,  126;  Ruger,  J.,  in  Van  Home 
V.  Campbell  100  id.  at  p.  319;  Ben- 
son v.  Corbin,  145  id.  351;  Brown  v. 
Perry,  51  App.  Div.  11;  Marks  v. 
Halligan,  61  id.  179,  182;  Matter  of 
Mayne,  98  id.  171 ;  Williams  v.  Boul, 
loi  id.  593,  595;  Mee  v.  Gordon,  104 
id.  520,  523;  revd.,  187  N.  Y.  400; 
MqU  v.  Mull,  50  Misc.  Rep.  362,  365 ; 
Bennett  v.  '  McLaughlin,  125  App. 
Div.  172;  cf,  Harriot  v.  Harriot,  25 


id.  24s;  Hcrzog  v.  Title  Guarantee 
&  Trust  Co.,  177  N.  Y.  86,  93. 

82  Wager  v.  Wager,  96  N.  Y.  164, 
174;  Smith  V.  Van  Ostrand,  64  id. 
278;  Norris  v.  Beyca,  13  id.  273; 
Banzer  v.  Banzer,  156  id.  429;  Pel- 
ter  v.  Ackcrson,  35  App.  Div.  282, 
284;  Kurtz  v.  Wieckmann,  75  id.  26; 
Illensworth  v.  lUensworth,  no  id. 
399;  Matter  of  Wiley,  in  id.  590; 
Mee  v.  Gordon,  187  N.  Y.  400. 

3*Masterson  v.  Townsend,  123  N. 
Y.  458,  462;  Matter  of  Vowers,  113 
id.  569,  571 ;  Jackson  v.  Dillenger,  18 
Johns.  368,  381;  Marsh  v.  Hague,  i 
£dw.  Ch.  174,  182;  Marks  v.  Halli- 
gan,  61  App.  Div.  179;  Matter  of 
IngersoU,  95  id.  211. 

34  Roberts  v.  Roberts,  22  Wend. 
140;  Rogers  v.  Eagle  Fire  Ins.  Co., 
9  Wend.  619;  see  to  the  contrary, 
Boon  v.  Castle,  61  Misc.  Rep.  474, 
which  is,  however,  only  a  Special 
Term  decision. 
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Reservatioii  of  Rights  of  Action.  A  reservation  is  something  taken 
back  out  of  that  clearly  granted.^  On  grants  in  fee,  reservations  of 
rights  of  action  for  subsequent  damage  to  easements  appurtenant 
to  the  estate  granted  are  illegal,^  but  may  be  good  in  equity.*^ 

Reeenrations  in  Favor  of  Strangers.  Reservations  in  favor  of  strang- 
ers to  the  title  are  inoperative.^ 

Reservations  in  Favor  of  Third  Persona.  A  reservation  in  a  deed,  for 
the  benefit  of  a  third  person,  is  of  doubtful  force  unless  rt  can  be 
construed  as  an  exception,  or  in  some  other  manner.^ 


»  Myers  v.  Bell  Telephone  Co.,  83 
App.  Div.  623;  Stadler  v.  Missouri 
River  Power  Co.,  139  Fed.  Rep.  305, 

307. 
8®  Pappenheim  v.  Metropolitan  El. 

R.  R.  Co.,  128  N.  Y.  436;  Kemochan 

V.  N.  Y.  El.  R.  R.  Co.,  id,  559;  Stil- 

well  V.  Kennedy,  36  Misc.  Rep.  359; 

Pegram  v.  Elevated  R.  R.  Co.,   147 

N.  Y.  13s;  West.  Union  Tel.  Co.  v. 

Shepard,  169  id.  160;   and  again  p. 

170;  s.   c,   72   App.  Div.    108,    132; 

distinguished     in     Matter     of     City 

of  New  York,  193  N.  Y.   117;  Mc- 

Kenna  v.  Brooklyn  Union  El.  R.  R. 

Co.,  95  App.  Div,  226;  revd.,  184  N. 


Y  391;  Wehrenbcrg  v.  Seiferd,  109 
N.  Y.  Supp.  896;  Maurer  v.  Fried- 
man, 125  App.  Div.  754. 

^  Freund  v.  Biel,  114  App.  Div. 
400;  Schomacker  v.  Michaels,  189 
N.  Y.  61;  Wehrenbcrg  v.  Seifeld, 
125  App.  Div.  527 ;  56  Misc.  Rep.  336. 

88Vorhees  v.  Presbyterian  Church 
of  Amsterdam,  8  Barb.  135;  affd.,  17 
id.  IQ3;  sed  cf.  Hawley  v.. James,  16 
Wend,  at  pp.  153,  154. 

s»  Bridges  v.  Pierson,  45  N.  Y. 
601,  603;  Hombeck  v.  Westbrook,  9 
Johns.  73;  Sterling  v.  Sterling,  98 
App.  Div.  426;  Boon  v.  Castle,  6z 
Misc.  Rep.  474. 


§  32  Entails  Abolished.  205 

§32.  Estates  tail  abolished;  remamders  thereon.    Estates 

tail  have  been  abolished;  and  every  estate  which  would  be 
adjudged  a  fee  tail,  according  to  the  law  of  this  state,  as  it 
existed  before  the  twelfth  day  of  July,  seventeen  hundred 
and  eighty-two,  shall  be  deemed  a  fee  simple;  and  if  no 
valid  remainder  be  limited  thereon,  a  fee  simple  absolute. 
Where  a  remainder  in  fee  shall  be  limited  on  any  estate 
which  would  be  a  fee  tail,  according  to  the  law  of  this  state, 
as  it  existed  previous  to  such  date,  such  remainder  shall  be 
valid,  as  a  contingent  limitation  on  a  fee,  and  shall  vest  in 
possession  on  the  death  of  the  first  taker,  without  issue  living 
at  the  time  of  such  death. 

Formerly  section  22  of  the  Real  Property  Law  of  1896,  chapter  XLVT, 
General  Laws: 

i  22.  Estates  tail  abolished;  remainders  thereon. — Estates  tail  have  been 
abolished;  and  every  estate  which  would  be  adjudged  a  fee  tail,  accord- 
ing to  the  law  of  this  state,  as  it  existed  before  the  twelfth  day  of  July, 
seventeen  hundred  and  eighty-two,  shall  be  deemed  a  fee  simple;  and  if  no 
valid  remainder  be  limited  thereon,  a  fee  simple  absolute.  Where  a  re- 
mainder in  fee  shall  be  limited  on  any  estate  which  would  be  a  fee  tail,  ac- 
cording to  the  law  of  this  state,  as  it  existed  previous  to  such  date,  such 
remainder  shall  be  valid,  as  a  contingent  limitation  on  a  fee,  and  shall  vest 
in  possession  on  the  death  of  the  first  taker,  without  issue  living  at  the  time 
of  such  death,^ 

Section  22  was  formerly  i  Revised  Statutes,  722,  sections  3  and  4: 
I  3.  All  estates  tail  are  abolished;  and  every  estate  which  would  be  ad- 
judged a  fee  tail,  according  to  the  law  of  this  state,  as  it  existed  previous  to 
the  twelfth  day  of  July,  one  thousand  seven  hundred  and  eighty-two,  shall 
hereafter  be  adjudged  a  fee  simple;  and  if  no  valid  remainder  be  limited 
thereon,  shall  be. a  fee  simple  absolute.*^ 

I  4.  Where  a  remainder  in  fee  shall  be  limited  upon  any  estate,  which 
would  be  adjudged  a  fee  tail,  according  to  the  law  of  this  state,  as  it  existed 
previous  to  the  time  mentioned  in  the  last  section,  such  remainder  shall  be 
valid  as  a  contingent  limitation  upon  a  fee,  and  shall  vest  in  possession,  on 
the  death  of  the  first  taker,  without  issue  living  at  the  time  of  such  death.^ 

Estates  Tail  Turned  into  Pees  Simple.  We  have  alluded  to  estates  tail 
in  the  Introduction,  and  stated  that  they  prevailed  in  New  York 
only  to  a  limited  extent  in  practice.^    Mr.  Spence,  in  his  work  on 

*>  Repealed  by  Real  Prop.  Law  of         **  Repealed,    chap.    547,    Laws    of 
1909,  fi  460^  art.  14,  chap.  50,  Con-      i8g6. 
solidated  Laws.     See  below,  I  460.         ^  Supra,  pp.  17,  jg^  49* 

^1  Repealed,   chap.    547,    Laws    of 
1896. 
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Equitable  Jurisdiction,  gives  a  clear  and  concise  account  of  the  law- 
bearing  on  entails.**  Estates  tail  in  New  York  had  been  converted 
into  estates  in  fee  simple  at  an  early  period  after  independence  of 
the  Crown.**^  The  Revised  Statutes  simply  modified  the  older  stat- 
utes abolishing  entails  so  as  not  to  cut  off  a  remainder  in  fee  lim- 
ited upon  a  fee  tail.*^  An  estate  tail  is,  however,  only  abolished  at 
the  present  day  by  being  converted  into  an  estate  in  fee  simple, 
which,  if  no  valid  remainder  is  limited  thereon,  is  now  termed  a 
fee  simple  absolute.*^  The  statutes  of  1782  and  1786,  abolishing 
entails,  and  prescribing  the  course  of  descents  in  New  York,  oper- 
ated prospectively,  as  well  upon  vested  remainders  in  tail  as  upon 
those  estates  tail  which  had  taken  effect  in  possession.*®  Before 
the  Revised  Statutes  the  acts  abolishing  entails  had  cut  off  remain- 
ders limited  on  an  estate  tail.*®  Then  the  effort  of  the  courts  was 
to  support  such  remainders  as  executory  devises  after  the  death  of 
first  taker  without  issue,  although  this  necessitated  the  reversal  of 
the  English  decisions,  that  a  failure  of  issue  meant  an  indefinite 
failure  of  issue,  or  an  estate  tail.^ 

Remainders  Limited  on  a  Fee  Tail  Saved.  The  Revised  Statutes  ex- 
pressly saved  remainders  on  a  fee  tail."  The  Revised  Statutes  did 
not  actually  prohibit  the  creation  of  estates  tail  in  the  sense  of 
making  them  void ;  but  they  allowed  them  to  arise,  and  on  the  in- 
stant they  arose  converted  them  into  estates  in  fee  simple  absolute.'* 

**  Vol.  I,  p.  140  seq,;  Coke  on  Litt.      i  4,  Appendix  III,  infra.     And  see 

remarks  of  text  under  %  48,  Real 
Prop.  Law,  infra. 

w  Webb  v.*  Sweet,  187  N.  Y.  172 ; 
Matter  of  Moore,  152  id.  602; 
Harriot  v.  Harriot,  25  App.  Div. 
24s,  248;  revisers'  notes,  i  R.  S.  722, 
f  4,  Appendix  HI,  infra. 

52  Wilkes  V.  Lyon,  2  Cow.  333; 
Lott  V.  Wyckoff,  2  N.  Y.  355,  359; 
Buel  V.  Southwick,  70  id.  581;  Nel- 
lis  V.  Nellis,  99  id.  505,  511;  cf.  Mr. 
Harrison's  argument  in  Medcef 
Eden's  Case,  16  Johns,  at  p.  392  et 
seq.;  Seaman  v.  Harvey,  16  Hun,  71 ; 
Coe  V.  De  Witt,  22  id.  428;  Matter 
of  Kirk  V.  Richardson,  32  id.  434. 
As  to  what  words  create  an  "  estate 
tail,"  see  Baker  v.  Lorillard,  4  N.  Y. 
257;  Harriot  v.  Harriot,  25  App. 
Div.  245,  248. 


18b. 

*5Chap.  2,  Laws  of  1782,  and  re- 
vised in  1786,  chap.  12,  Laws  of 
1786;  I  J.  &  V.  245.  The  act  of 
1782  was  defective.  Jackson  ex  dem. 
v.  Van  Zandt,  12  Johns.  169,  and 
Medcef  Eden's  Case,  20  id.  483; 
Lytle  V.  Beveridge,  58  N.  Y.  592, 
601 ;  Webb  v.  Sweet,  187  id.  172. 

*«8  32,  supra;  i  R.  S.  722,  §  4; 
Matter  of  Moore,  152  N.  Y.  602. 

47  §  32,  supra;  i  R.  S.  722,  §  3- 

^Jackson  ex  dem.  v.  Van  Zandt, 
12  Johns.  169;  Vanderheyden  v. 
Crandall,  2  Den.  9;  Van  Rensselaer 
v.  Poucher,  5  id.  35. 

^Lott  v.  Wyckoff,  2  N.  Y.  355; 
Barlow  v.  Barlow,  id.  386;  Van 
Rensselaer  v.  Kearney,  11  How. 
iU.  S.)  297. 

80  C/.  4  Kent.  Comm.  279,  note  h, 
and  note  of  revisers  to  i  R.  S.  722, 


^  32 


Estates  Tail. 


207 


Nevertheless,  in  so  far  as  an  estate  tail  in  remainder  may  be  re- 
garded as  a  "  future  estate,"  under  the  Revised  Statutes,®  it  is 
declared  abolished.*^ 

What  Words  Create  an  Estate  TaiL  The  books  of  the  common  law 
are  very  replete  on  this  subject,*  which  is  also  discussed  in  many 
cases  in  this  State.*^ 

Estates  Tail  of  Penonalty.  Estates  tail  could  not  be  formerly  in 
limitations  of  personal  property.**^  But  at  the  present  day,  as  limi- 
tations of  future  estates  in  personalty  are  by  statute  made  subject 
to  all  the  provisions  of  this  article,®  it  can  be  assumed  that  the 
attempted  creation  of  an  estate  tail  in  personal  property,  being  a 
future  interest  therein,  will  now  be  subject  to  the  provisions  of 
this  section,®  unless  the  courts  hereafter  decide  to  the  contrary.** 

Effect  of  Statutes  Abolishing  Entails  of  Real  Property.  The  effect  of  the 
New  York  statutes  abolishing  entails  has  been  greatly  exaggerated. 
In  the  settlement  of  an  estate  tail  before  such  statutes  the  life  estate 
depended  on  a  single  life,  with  remainders  over  for  life  or  in  tail. 
Any  tenant  in  tail  (save  tenant  after  possibility  of  issue  extinct) 
could,  by  a  fine  or  by  a  common  recovery,  not  only  destroy  the  estate 
tail  (that  is  the  descent  to  issue),  but  also  all  subsequent  estates  in 
remainder,  and  thus  he  could  convert  the  estate  tail  into  one  in  fee 
simple.  In  other  words,  an  entail  by  the  common  law  was  no 
restriction  on  alienation  whatever  after  Taltarum's  Case®^  which 
was  decided  only  some  two  hundred  years  after  the  Statute  "  De 
Donisr 

The  statutes  of  New  York  accomplished  only  what  a  disentailing 
deed  could  do  in  England  under  the  act  of  1833,®  but  it  will  be 
observed  nearly  a  half  century  earlier  than  in  England.  As  the 
New  York  statute  now  converts  estates  tail  into  fees  simple 
it  is  apparent  that  any  words  formerly  appropriate  to  the  creation 
of  an  estate  tail  will  now  carry  a  fee  simple  to  the  donee  or  grantee. 


®  I  37,  i^fra;  i  R.  S.  723,  f  10. 

5*  I  36,  infra;  i  R.  S.  726,  \  4^ 

"Tudor,  Lead.  Cas.  Real  Prop. 
75<^54;  Challis,  237,  238. 

w  Baker  v.  Lorillard,  4  N.  Y.  257, 
263;  Harriot  v.  Harriot,  25  App. 
Div.  245,  248. 

*^Norris  V.  Beyea,  13  N.  Y.  273. 

» I  R.  S.  773.  *  2. 

»C/.  Norris  V.  Beyea,  13  N.  Y. 
273;  Van  Home  v.  Campbell,  100  id. 
^t  305;    Putnam  v.   Lincoln   Safe 


Deposit  Co.,  34  Misc.  Rep.  333,  341; 
Rudd  V.  Cornell,  58  App.  Div.  207, 
217. 

•>  See  Putnam  v.  Lincoln  Safe  De- 
posit Co.,  34  Misc.  Rep.  333,  341; 
Fowler,  Pers.  Prop.  Law  of  1909,  p. 
27 ;  cf.  Matter  of  Wilcox,  194  N.  Y. 
at  p.  305. 

^  See  Reviser's  Note  to  article  on 
Estates,  Appendix  III,  infra, 

«  3  &  4  Wm.  IV,  chap.  74. 
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But  the  New  York  revisers  of  1830  did  not  wish  to  abolish 
remainders  limited  on  estates  tail,^  nor  did  they  wish  to  leave 
such  remainders  in  the  power  of  the  tenant  of  the  preceding  estate, 
so  they  expressly  saved  such  remainders  if  the  first  takers  died 
without  issue.®* 

«  See  Reviser's  Note,  Appendix  •*  i  R.  S.  722,  §1  3f  4.  now  I  52, 
III,  infra.  supra. 
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§  33.  Freehold;  chattels  real;  chattel  interests.    Estates  of 

inheritance  and  for  life  shall  continue  to  be  termed  estates 
of  freehold;  estates  for  years  are  chattels  real;  and  estates 
at  will  or  by  sufferance  continue  to  be  chattel  interests,  but 
not  liable  as  such  to  sale  on  execution. 

Formerly  section  23  of  the  Real  Property  Law  of  1896,  chapter  XLVI, 
General  Laws: 

S  23.  Freeholds;  chattels  real;  chattel  interests.-^  Estates  of  inheritance 
and  for  life,  shall  continue  to  be  termed  estates  of  freehold;  estates  for 
years  are  chattels  real;  and  estates  at  will  or  by  sufferance,  continue  to  be 
chattel  interests,  but  not  liable  as  such  to  sale  on  execution.^*^ 

Section  23  was  formerly  i  Revised  Statutes,  722,  section  5: 
I  5.  Estates  of  inheritance  and  for  life,  shall  continue  to  be  denominated 
estates  of  freehold;  estates  for  years,  shall  be  chattels  real;  and  estates  at 
will  or  by  sufferance  shall  be  chat-tel  interests,  but  shal}  not  be  liable  as  such 
to  sale  on  cxecution.^^ 

Freehold  Estates.  It  will  be  perceived  that  the  term  "  freehold 
estate"  was  preserved  by  the  Revised  Statutes  to  denote  both  a 
fee  simple  and  an  estate  for  life.^  Hence,  as  before  that  revision, 
no  less  an  estate  than  these  can  now  constitute  a  freehold.^  Free- 
hold estates,  therefore,  continue  to  be  freeholds  of  inheritance  and 
freeholds  not  of  inheritance;  but  an  estate  pur.  autre  vie,  though 
an  estate  for  life  may  pass  to  executors  of  tenant  pur  autre  vie 
now  by  statute.®  In  England  the  term  "  freehold,"  used  simpliciter, 
has  come  to  denote  an  estate  for  life,''®  but  it  is  not  so  in  this  State. 
**  Freehold "  and  "  freeholder,"  formerly  in  New  York,  as  in 
England,  indicated  the  status  of  the  tenant,  and  were  significant  of 
political  privileges  now  almost  swept  away  in  this  State.  At  the 
time  of  the  Revised  Statutes  the  status  of  freeholder  had  still  some 
political  significance,  and  the  adoption  of  the  ancient  definition  of 
a  freehold  estate  in  lands  made  allodial  was,  therefore,  still  con- 
venient. Commissioners  to  make  partition  must  still  be  freeholders, 
—  so  certain  office-holders  and  sureties.  After  defining  "  estates  of 
freehold"  the  revisers  proceeded  to  define  "estates  not  of  free- 
hold."" 

•  Repealed  by  Real  Prop.  Law  of  in   England   "  freehold "   simpliciter 

1909^  I  460^  art.  14,  chap.  50,  Consoli-  has  come  to   denote  an  estate   for 

dated  Laws.    See  below,  I  460.  life,  in  opposition  to  an  estate  of  in- 

M  Repealed,   chap.    547,    Laws   of  heritance.    Real  &  Pers.  Prop.  123. 

iggg.  •See  next  section,  34,  of  this  act. 

«!  R.  S.  722,  I  5.  TO  Smith,  Real  &  Pers.  Prop.  123. 

t^Mr.  Josiah  W.  Smith  says  that  ^^  See  next  paragraph. 

14 
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Estates  Not  of  Freehold.  In  treating  of  estates  not  of  freehold,  the 
Revised  Statutes  provided  that  "estates  for  years"  were  to  be 
denominated  "  chattels  real ;"  but  "  estates  at  will "  or  ""by  suffer- 
ance," were  to  be  "  chattel  interests."  ^*  This  section  was,  there- 
fore, declaratory  of  existing  law.''®  The  history  of  "terms  of 
years,"  in  the  law  of  England,  is  not  obscure. 

Terms  of  Years.  Long  "  terms  of  years  "  are  very  ancient  in  prac- 
tice,''* but  they  received  little  recognition  in  the  old  feudal  law  of 
England.  Consequently,  the  common  law  did  not  rank  them  as 
legal  estates.  Nothing  was  an  "  estate "  at  common  law  which 
could  not  be  protected  by  the  common  law  itself.^**  It  is  said  by 
Challis  that  terms  of  years  became  legal  estates  only  by  virtue  of 
the  statute  21  Henry  VIII,  chapter  15,  which  enabled  the  termors 
to  falsify  recoveries  obtained  on  feigned  titles.  Mr.  Digby  is  in- 
clined to  place  this  period  earlier,^®  but  he  is  not  quite  justified,  as 
complete  protection  was  not  given  to  termor  until  21  Henry  VIII.''^ 
Step  by  step,  terms  of  years  were,  however,  raised  to  the  dignity 
of  legal  estates.''®  Littleton,  while  fully  recognizing  tenancies  and 
the  quantity  of  interest  each  kind  of  tenancy  denoted,  nowhere  calls 
"  terms  of  years  "  estates.''*  The  rise  of  terms  of  years  as  legal 
estates,  was,  thei-efore,  no  doubt,  later  than  Littleton's  time,  as 
Challis  so  well  points  out.  But  it  was  settled  before  the  law  of 
England  was  applied  to  New  York,  and  the  revisers  of  the  statutes 
simply  adopted  an  existing  description  of  the  quantity  of  interest  a 
termor  might  have,  treating  such  interests,  in  conformity  with  pre- 
existing law,  as  legal  estates.®^ 

« I  R.  S.  722,  (  5,  supra.  estates.    And  see  under  I  30.  supra, 

W2    Black.    Comm.    103,    140;  cf.      PP.  H7»  IS6. 

Putnam  v.  Westcott,   19  Johns.  73.         ''*  Digby,   Hist   Real  Prop.,  chap. 

75  3,  par.  17;  chap.  5,  par.  i;  cf.  Mait- 

T4The  records  of  the  monasteries      ^^^^^j   ^^^^'^'   ^'^   C^"^^-   ^'^'   ""^ 

show  long  leases  at  a  very  early  day.         ^iCh^ii;  £al    Prop.    46,   471   4 

i'rf^^T'  ^^'  ^^'  'f  ,  n^  Reeves'  Hist.  Com.  Law  (Fmlason) 

76  Challis,  46,  47;   Spelman  Gloss.       ^ 

sub  voce  "  Catalla."     Catalla  dicun^  „  XveriU  v.  Taylor,  8  N.  Y.  at  pp. 

tur  omnia  bona  mobilia,  et  immobilia,  -|    ^2 

qua  nee  feuda  sunt  nee  libera  tene-  79  Tenures    t  68. 

fnenta.     This   is  equivalent  to  stat-  80  cf,  Averill  v.  Taylor,  8  N.  Y.  at 

ing  that  only  a  fee  or   feud  of  in-  p.  52;  Pugsley  v.  Aikin,  11  id.  494, 

heritance  and  a  life  tenement  were  498;  Burr  v.  Stenton,  43  id.  462,  465. 
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Estates  for  years,  being  chattels  real,^*  did  not,  however,  at  com- 
mon law  go  to  heirs  but  to  executors  as  personal  property.®  The 
Revised  Statutes  modified  the  common  law  in  respect  of  estates  for 
years,  for  although  they  are  still  chattels  real  and  go  to  executors,®* 
a  judgment  binds  and  is  a  charge  on  them  as  assets  for  distri- 
bution.®* 

Estates  for  years  being  chattel  interests  are  usually  conveyed  by 
leases,  or  by  assignments  of  leases,  or  by  mortgages.®* 

Chattels  Seal.  While  chattels  real  are  personal  property  within 
the  Transfer  Tax  Law,®*  they  are  not  within  the  purview  of  the 
chattel  mortgage  statutes,  requiring  filing  and  refiling  to  preserve 
the  lien  against  creditors.®^ 

Bzecution  acainst  Bstate  for  Tears.  An  estate  for  years  might,  un- 
der the  Revised  Statutes,  be  sold  on  execution  (2  R.  S.  182,  359;  i 
id.  722,  §  5),  and  the  same  provision  now  applies  to  unexpired  terms 
of  five  years.®® 

Sedemptioii.  The  owner  of  such  an  estate  may  redeem  a  prior 
incumbrance.®® 


•>  Putnam  v.  Wcstcott,  19  Johns. 
73.  76;  §49,  Real  Prop.  Law. 

^2  Black.  Comm.  143;  Bennett  v. 
Rosenthal,  11  Daly,  81;  Matter  of 
Althause,  63  App.  Div.  252,  255. 

®  f  2712,  Code  Civ.  Proc.;  2  R.  S. 
82,  I  6;  Pugsley  v.  Aikin,  11  N.  Y. 
494,  498;  Despard  v.  Churchill,  53  id. 
192,  199 ;  Matter  of  Althause,  63  App. 
Div.  252,  255. 

**  Bennett  v.  Crain,  41  Hun,  183 ; 
Despard  v.  Churchill,  53  N.  Y,  192, 
199;  People  ex  rel.  v.  McAdam,  84 
id.  287,  295. 

*  Sec  sections  242,  271,  272,  273 
and  291,  Real  Prop.  Law. 


M  Matter  of  Althause,  63  App. 
Div.  252. 

^  Chap.  279,  Laws  of  1833 ;  chap. 
677,  Laws  of  1892;  Booth  v.  Kehoe, 
71  N.  Y.  341;  State  Trust  Co.  v. 
Casino  Co.,  19  App.  Div.  344. 

88  Code  Civ.  Proc.,  i  1430; 
O'Rourke  v.  The  Henry  Prouse 
Cooper  Co.,  11  Civ.  Proc.  321; 
Brewster  v.  Striker,  i  E.  D.  Smith, 
321 ;  Broman  v.  Young,  35  Him,  173, 
180. 

8»  Burr  V.  Stenton,  43  N.  Y.  462, 
465. 
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§  34.  When  estate  for  life  of  third  person  is  freehold;  when 
chattel  real.  An  estate  for  the  life  of  a  third  person, 
whether  Hmited  to  heirs  or  otherwise,  shall  be  deemed  a  free- 
hold only  during  the  life  of  the  grantee  or  devisee ;  after  his 
death  it  shall  be  deemed  a  chattel  real. 

Formerly  section  24  of  the  Real  Property  Law  of  i8g6,  chapter  XLVT, 
General  Laws: 
S  24.  When  estate  for  life  of  third  person  is  freehold,  when  chattd  zesL 

—  An  estate  for  the  life  of  a  third  person,  whether  limited  to  heirs  or  other- 
wise, shall  be  deemed  a  freehold  only  during  the  life  of  the  grantee  or  dev- 
isee; after  his  death  it  shall  be  deemed  a  chattel  real.^ 

Section  24  was  formerly  i  Revised  Statutes,  722,  section  6 : 
i  6.  An  estate  during  the  life  of  a  third  person,  whether  limited  to  heirs  or 
otherwise,  shall  be  deemed  a  freehold  only  during  the  life  of  the  grantee  or 
devisee,  but  after  his  death  it  shall  be  deemed  a  chattel  real.^^ 

Estates  for  Life  of  Third  Persons.  At  common  law  if  tenants  pur 
autre  vie,  simpliciter,  die,  living  cestui  que  vie,  any  one  might  enter 
and  take  possession.  One  so  entering  was  called  "  special  occu- 
pant," because  his  title  was  by  occupation.  But  this  entry  might 
be  prevented  by  giving  the  estate  to  the  heirs  or  administrators  of 
tenant  pur  autre  vie  after  his  death,  living  cestui  que  vie.  Special 
occupancy  might  take  place  only  in  the  event  of  a  failure  to  give 
the  estate  to  such  heirs  or  administrators." 

The  English  Statute  of  Frauds^  first  made  tenancies  pur  autre 
vie  devisable ;  and,  if  not  devised,  assets  -in  the  hands  of  the  heir 
when  the  estate  fell  upon  him  as  special  occupant.  This  statute 
was  deemed  to  extend  to  the  province  of  New  York  and  was 
accordingly  re-enacted  at  the  revision  of  such  statutes.®*  The  Re- 
vised Statutes,®*^  in  imitation  of  the  English  Statute  of  Geo.  !!,•• 
made  such  estates  assets  in  the  hands  of  administrators  in  all  cases. 

When  an  estate  pur  autre  vie  was  declared  f o  be  a  freehold  only 
during  the  life  of  the  grantee  or  devisee,  it  was,  on  the  grantee's 
death,  made  to  pass  to  his  executors  during  the  remainder  of  the 
life  of  cestui  que  vie!"    Thus,  the  old  right  of  any  stranger  to  take 

flo  Repealed  by  Real  Prop.  Law  of  Wg  J.  &  V.  94,  I  4;  i  K.  &  R.  17^ 

1909,   I  460,  art   14,  chap.  50,  Con-  §  4;  i  R.  L.  365,  S  4. 

solidated  Laws.    See  below,  S  460.  » 2  R.  S.  82,  5  6. 

M  Repealed,    chap.    547,    Laws    of  w  14  Geo.  II,  chap.  20,  i  9. 

1896.  w  I  R.  S.  722,  {  6.    See  Reviser's 

«Co.    Litt.    41b;    Goodcvc,    Real  note.  Appendix  III,  infra,  and  Lalor, 

Prop.  36,  37 ;  23  Law  Mag.  &  Rev.  7,  Law  of  Real  Prop.  New  York,  dSL 

» 29  Car.  II,  chap.  3,  §  la. 
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possession  by  special  occupancy  of  such  lands  after  the  grantee's 
death,^®  where  the  lands  were  not  limited  also  to  the  grantee's  heirs 
or  executors,  was  taken  away.*^  In  this  State  estates  pur  autre  vie 
had  long  been  devisable,^  passing  under  a  general  devise  of  lands 
and  tenements.^ 

Presnmptioii  of  Death.  If  a  person  on  whose  life  an  estate  depends 
absent  himself  for  seven  years  he  is  presumed  to  be  dead.'^ 

Pxesnmptioii  of  Sunriyersliip.  There  is  no  presumption  of  survivor- 
ship when  persons  die  in  a  common  disaster.^ 


*  Crooked  Lake  Nav.  Co.  v. 
Keuka  Nav  Co.,  Z7  Hun,  9,  13;  2  R. 
5.  82,  (  6;  c/.  Co.  Litt  41b;  Gillis  v. 
Brown,  5  Cow.  388;  Smith,  Real  & 
Pcrs.  Prop.  380. 

••Cruise,  tit.  3,  chap,  i,  §§  43-48. 

1 1  K.  &  R.  178,  I  4;  ct  Mr.  Har- 
grave's  note  241 ;  Co.  Litt  41b,  as  to 
English  statutes  to  same  effect,  29 
Car.  2,  chap.  3. 

>  Wright  v.  Trustees  Meth.  Church* 
Hoffm.  Ch.  20iy  225* 


« I  841,  Code  Civ.  Proc.;  Ruoff  v. 
Greenpoint  Savings  Bank,  40  Misc. 
Rep.  549 ;  McNulty  v.  McNulty,  41  id. 
293;  Matter  of  Losee,  46  Misc.  Rep. 
363;  Matter  of  Del  Gcnovese,  56  id. 
418;  cf.  If  2302-2319,  Code  Civ. 
Proc.;  9  Columbia  Law  Rev.  435. 

*  Newell  V.  Nichols,  75  N.  Y.  78; 
St  John  V.  Andrews  Institute,  117 
App.  Div.  698,  191  N.  Y.  254 ;  Matter 
of  Mclnnesy  119  App.  Div.  44a 
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§  35.  Estates  in  possession  and  expectancy.  Estates,  as  re- 
spects the  time  of  their  enjoyment,  are  divided  into  estates 
in  possession,  and  estates  in  expectancy.  An  estate  which 
entitles  the  owner  to  immediate  possession  of  the  property, 
is  an  estate  in  possession.  An  estate,  in  which  the  right  of 
possession  is  postponed  to  a  future  time,  is  an  estate  in 
expectancy. 

Formerly  section  25  of  the  Real  Property  Law  of  1896,  chapter  XL VI, 
General  Laws: 

S  25.  Estates  in  possession  and  expectancy.—  Estates,  as  respects  the 
time  of  their  enjoyment,  are  divided  into  estates  in  possession,  and  estates 
in  expectancy.  An  estate  which  entitles  the  owner  to  immediate  possession 
of  the  property,  is  an  estate  in  possession.  An  estate,  in  which  the  right 
of  possession  is  postponed  to  a  future  time,  is  an  estate  in  expectancy.' 

Formerly  i  Revised  Statutes,  722,  section  7,  and  i  Revised  Statutes,  723, 
section  8: 

f  7.  Estates,  as  respects  the  time  of  their  enjoyment,  are  divided  into 
estates  in  possession,  and  estates  in  expectancy.^^     ^ 

S  8.  An  estate  in  possession,  is  where  the  owner  has  an  immediate  right 
to  the  possession  of  the  land.  An  estate  in  expectancy,  is  where  the  right 
to  the  possession  is  postponed  to  a  future  periodJ 

Comment.  The  foregoing  sections  of  the  Revised  Statutes  adopted 
Blackstone's  classification,  and  divided  estates  into  estates  in  pos- 
session and  estates  in  expectancy.®  In  a  note  the  original  revisers 
indeed  refer  to  Cruise's  Digest  for  the  definition  of  estates  in  expec- 
tancy.® It  is,  therefore,  obvious  that  there  was  no  intention  on  the 
part  of  the  revisers  to  depart  very  widely  from  the  pre-existing  or 
common-law  notions  touching  the  quantity  and  the  quality  of  es- 
tates in  lands.  They  expressly  state  in  their  notes  that  their  real 
object  was  to  simplify  the  learning  connected  with  estates  in  expec- 
tancy. This  motive  is,  however,  independent  of  classifications. 
But  as  classifications  of  estates  had  become  very  minute  in  the 
writings  of  modern  lawyers,  the  revisers  adopted  the  more  general 
scheme.  This  section  refers  to  what  was  formerly  denominated  the 
quantity  of  estates.*® 

5  Repealed  by  Real  Prop.  Law  of  *  2  Black.  Comm.  163. 

1909,  I  460,  art.  14,  chap.  50,  Con-  » Cruise  Dig.,  tit.  16,  chap,  i,  8  i ; 

solidated  Laws.    See  below,  S  460.  Revisers'  notes  to  i  R.  S.  7%  I  8, 

•Repealed,  chap.  547i  Laws  of  1896.  Appendix  III,  infra. 

T  Repealed,    chap.   547.    Laws    of  ^^  Supra,  p.  iso. 
1896. 
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PosabBitieB.  Whether  possibilities  are  estates  under  the  Revised 
Statutes  and  this  act  is  not  determined,  as  those  statutes  do  not  de- 
fine  "  estates."  But  as  statutes,  using  common-law  terms,  are  to 
be  construed  by  that  jurisprudence,  in  the  absence  of  a  contrary 
intent,^^  we  may  conclude  that  "mere  possibilities"  or  "naked 
possibilities  "  are  not  "  estates  in  expectancy  "  within  this  section.^^ 

Contingent  Remainders.  Contingent  remainders,  although  not  es- 
tates at  common  law,  are  included  in  the  term  "estates  in  expect- 
ancy." ^' 

Serersions.  Reversions  and  remainders,  not  vested  in  possession, 
fall  under  this  section  and  are  classified  as  "  estates  in  expectancy," 
if  they  come  up  to  the  necessary  quantum  of  estates,**  although  a 
reversion  is  not  a  "  future  estate "  by  express  provision  of  this 
statute'®  and  is  always  a  vested  estate.*® 

Egtates  in  Expectancy.  All  quondam  future  uses,  contingent  re- 
mainders and  remainders  vested  in  interest  but  not  in  possession,  as 
well  as  all  former  executory  devises  or  interests,  are  to  be  classified 
as  estates  in  expectancy  under  this  section.*^ 

"  Supra,  p.  94.  *3  yide  i  59,  infra, 

^4  Kent  Comm.  262;  Challis,  58;  ^§§30,   36,   37,   39,   Real   Prop. 

NicoU  V.  N.  Y.  &  Erie  R.  R.  Co.,  12  Law.  And  see  under  I  59,  id.,  infra; 

N.  Y.  at  p.  133 ;  Towle  v.  Remsen,  70  Griffin  v.  Shepard,  124  N.  Y.  70. 

id-  303»  312,  313;  Vail  v.  Long  Island  i*  §  ^5^  ^eal  Prop.  Law,  infra. 

R.  R.  Co.,  106  id.  283 ;  Upington  v.  i«  f  39,  Real  Prop.  Law,  infra, 

Corrigan,  151  id.  143, 148;  1 35»  supra.  ^^4  Kent  Comm.  271. 
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§  36.  Enmneration  of  estates  in  expectancy*    All  expectant 

estates,  except  such  as  are  enumerated  and  defined  in  this 
article,  have  been  abolished.  Estates  in  expectancy  are 
divided  into, 

1.  Future  estates;  and 

2.  Reversions. 

Formerly  section  26  of  the  Real  Property  Law  of  1896,  chapter  XLVT, 
General  Laws: 

§  26.  Enumeration  of  estates  in  ezpectancyr— All  expectant  estates,  ex- 
cept such  as  are  enumerated  and  defined  in  this  article,  have  been  abolished. 
Estates  in  expectancy  are  divided  into, 

1.  Future  estates;  and 

2.  Reversions.!* 

Section  26  was  formerly  i  Revised  Statutes,  726,  section  43,  and  I  Revised 
Statutes,  723,  section  9: 

§  42.  All  expectant  estates,  except  such  as  are  enumefated  and  defined  in 
this  article,  are  abolished.^® 

f  9.  Estates  in  expectancy,  are  divided  into, 

1.  Estates  commencing  at  a  future  day,  denominated  future  estates:  and 

2.  Reversions.^ 

Future  Estates.  Future  estates  are  defined  by  the  next  section  of 
this  act.*^ 

Reversions.  The  reader  will  observe  tlhat  "reversions"  are  in 
this  section  contrasted  with  "  future  estates,"  and  yet  having  ref- 
erence to  possession,  which  is  necessarily  postponed,  "a  reversion 
is  an  estate  in  expectancy."^ 

Comment.  The  abolition  of  all  expectant  estates,  except  such  as 
are  saved  by  enumeration  and  definition  in  this  article,  requires 
us  to  consider,  what  have  become  of  all  the  former  estates  tail  and 
executed  uses  since  the  abolition  of  all  such  estates? 

Estates  TaiL  A  fee  tail  is  by  this  act  converted  into  a  fee  simple 
in  the  first  taker ;  but  it  cannot  be  abolished,  for  unless  the  fee  tail 
is  still  allowed  to  be  created,  its  conversion  into  a  fee  simple  could 
not  take  place.^ 

Uses.  By  the  Statute  of  Uses"  (27  Hen.  VIII,  chap.  10); 
re-enacted  in  New  York  in  1787   (2  J.  &  V.  68;   i   R.  L.  72), 

18  Repealed  by  Real  Prop.  Law  of  21  Section  37,  Real  Prop.  Law. 

1909,  S  460,  art.   14,  chap.  50,  Con-  22  gee  p.   150    supra;  N.   Y.   Life 

solidated  Laws.    See  below,  9  460.  Ins.  &  T.  Co.  v  Cary,  191  N.  Y.  33. 

1^  Repealed,    chap.    547,    Laws    of  28  yi^jg  supra,  p.  206,  under  §  3a. 

1896.  24  It  was  in  force  in  New  Yoik 

20  Repealed,    chap.   547,   Laws    of  after  1664. 
1896. 
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uses  became  legal  estates  whenever  the  statute  operated.  The  quan- 
tity of  such  estates  depended  on  the  limitation  of  the  use ;  but,  like 
estates  created  by  common-law  assurances,  executed  uses  could  be 
divided  in  respect  of  their  quantity  only  into  estates  for  years,  for 
life,  in  fee,  or  in  tail.^  So  the  quality  of  the  use  controlled  the 
estate  created  by  the  statute.^*  The  Revised  Statutes  declared  all 
uses  not  expressly  saved  in  the  act  abolished,^  yet  the  important 
sections  of  the  Statute  of  Uses  (27  Hen.  VIII,  chap.  10)  were 
re-enacted.^  Uses,  therefore,  cannot  be  said  to  be  wholly  abol- 
ished,^ but  if  not  saved  as  trusts,  or  as  charitable  uses,  they  are  still 
converted  by  the  statute  into  legal  estates  of  the  quantity  enumer- 
ated in  section  30  of  the  present  act. 

Uses  Classified.  Treated  as  legal  estates,  uses  were  formerly  class!* 
fied,  not  with  reference  to  the  quantity  of  the  estate,  but  with  re- 
gard to  the  character  of  the  limitation  in  the  instrument  creating 
the  use.  Sugden  classifies  uses  as  "  shifting,"  "  springing "  and 
**  future ;"  the  last  class  denoting  those  uses  which  took  effect  as 
remainders.^  The  section  of  this  act  now  under  consideration 
takes  no  note  of  future,  shifting  or  springing  uses  as  estates,  but 
classifies  them  all  as  "  future  estates,"  and  intends  that  all  prospec- 
tive estates  shall  be  so  designated,^^  whether  created  mediately  and 
only  by  virtue  of  our  revised  Statute  of  Uses,  or  by  immediate  con- 
veyances.® 

Executory  Devises.  Estates  created  by  will,  which  cannot,  consist- 
ently with  the  rules  of  the  common  law,  take  effect  as  remainders, 
were  sometimes  styled  *'  executory  devises,"  ^  but  more  accurately 
"executory  interests."**  This  section  of  the  Real  Property  Law 
includes  all  quondam  executory  devises  in  "  future  estates."  There 
is  now  no  such  thing  as  an  executory  devise.^     Yet  the  term  is 

»  Wharton,  Conv.   11,  92;  Crabb,  « I  81,  The  Real  Prop.  Law;  i  R. 

Real  Prop.,  S  2;  supra,  pp.  35,  150.  S.  727,  §  46. 

» Supra,  p.  150.  32  Griffin   v.    Sheppard,    124  N.   Y. 

'T  I  R.  S.  727,  §  45 ;  The  Real  Prop.  70,  75. 

Law,  f  91,  infra.  33  2  Powell,  Devises,  237,  and  cases 

» I  R,  S.  726,  SS  47,  49;  The  Real  there  cited. 

Prop.  Law,  §§92,  93.  34  Challis,  57. 

»§  90,  infra;   Eysamen  v.   Eysa-  ssxilden   v.   Green,   130  N.  Y.   at 

men,   24    Hun,   430;    Townshend    v.  p.  47;  cf.  Booth  v.  Baptist  Church, 

Frommer,  125  N.  Y.  at  p.  457.  126  id.  at  p.  237.     See  next  section 

*>  Sugden's  note  to  Gilbert  on  Uses  (37),  infra;  Van  Home  v.  Campbell, 

&  Trusts,   152,  153   (English  ed.  of  100  N.  Y.  at  p.  295. 
1811). 
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occasionally  used  to  indicate  a  contingent  future  estate  in  derogation 
of  an  estate  limited  at  the  same  time  and  by  the  same  will.^  But 
on  the  principle  of  construction  that  the  common  law  should  prevail, 
the  court  will  never  construe  a  limitation  as  an  executory  devise  if 
it  may  be  supported  as  a  remainder.^^ 

Future  estates  and  reversions  are  defined  in  subsequent  sections.^ 
Executory  devises  formerly  embraced  two  classes  of  limitations : 
(i)  A  substitution  of  one  fee  for  another  upon  some  event  deter- 
minable of  the  first  fee.  (2)  A  fee  to  commence  in  possession  at 
some  future  day,  without  any  particular  estate  to  support  it  in  the 
meantime.  The  old  rule  against  perpetuities  applied  to  executory 
devises.^®  At  the  present  day  all  such  limitations  may  be  made  by  a 
deed  as  well  as  by  a  will,  provided  only  they  do  not  violate  the  new 
rule  against  perpetuities.*® 

All  former  executory  uses,  contingent  remainders  and  executory 
interests  or  devises  are  now  "  future  estates ;"  and  even  remainders 
vested  in  interest  are  such,  if  possession  is  postponed.** 

36  Beardsley  v.  Hotchkiss,  96  N.  Y.  ^  S!  37,  38,  Real  Prop.  Law. 

at  p.  213;  Manice  v.  Manice,  43  id.  ^^  Supra,  p.  45;  infra,  under  f  42, 

303,  368;  Webel  V.  Kelly,  in  App.  *<>  8§  42,  SO,  Real  Prop.  Law. 

Div.  521,  524.  «  §  37,  The  Real  Prop.  Law. 

37  Manice  v.  Manice,  43  N.  Y.  at  p. 
368;  Miller  v.  Van  Schwarzenstein, 
51  App.  Div.  1823. 
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§  37.  Definitdon  of  future  estates.  A  future  estate  is  an  estate 
limited  to  commence  in  possession  at  a  future  day,  either 
without  the  intervention  of  a  precedent  estate,  or  on  the 
determination,  by  lapse  of  time  or  otherwise,  of  a  precedent 
estate  created  at  the  same  time. 

Formerly  section  2y  of  the  Real  Property  Law  of  1896,  chapter  XLVI, 
General  Laws: 

i  27.  Definition  of  future  estates — A  future  estate,  is  an  estate  limited  to 
commence  in  possession  at  a  future  day,  either  without  the  intervention  of  a 
precedent  estate,  or  on  the  determination,  by  lapse  of  time  or  otherwise,  of 
a  precedent  estate  created  at  the  same  time.*2 

Section  27  was  formerly  i  Revised  Statutes,  723,  section  10: 

f  la  A  future  estate,  is  an  estate  limited  to  commence  in  possession  at  a 
future  day,  either  without  the  intervention  of  a  precedent  estate,  or  on  the 
determination,  by  lapse  of  time  or  otherwise,  of  a  precedent  estate,  created 
at  the  same  time.** 

Comment  on  Section  37.  The  defining  sections  of  this  act  (36,  su^ra, 
and  38,  infra)  are  to  be  read  in  conjunction.  The  revisers  with 
great  perspicuity  expressly  state  in  their  notes,  that  the  object  of 
the  above  definition  was  to  comprehend  every  species  of  expectant 
estate  created  by  the  act  of  the  party :  remainders,  future  uses,  and 
executory  devises.  Strictly,  "  future  uses  *'  were  those  uses  which 
took  effect  as  remainders  after  a  precedent  use  or  estate  limited  by 
the  same  instrument.**  But  the  revisers  undoubtedly  meant  by 
"  future  uses  "  all  uses  not  takii^  effect  immediately  in  possession. 
Thus  all  former  remainders,  executory  uses,  and  executory  devises 
are  now  future  estates.**^  In  deference  to  the  older  law,  the  term 
*'  executory  devise "  to  denote  a  future  estate  is  still,  however, 
employed  at  times.*® 

Future  estates,  as  defined  in  this  section,  may  be  either  vested 
or  contingent;  for,  although  a  vested  remainder  is  in  point  of  in- 
terest a  present  estate,  it  is  future  in  reference  to  enjoyment  and 
possession.*^  Reversions,  for  some  reason  of  the  revisers,  are  con- 
trasted with  future  estates,  although"  not  vested  in  possession.*® 

*2  Repealed  by  Real  Prop.  Law  of  Shephard,  124  N.  Y.  70;  Adams  v. 

1909,  f  460,  art.   14,  chap.  50,  Con-  Adams,  114  App.  Div.  390. 

solidated  Laws.    See  below,  S  460.  *«  Leonard  v.   Burr,   18  N.  Y.   at 

*•**  Repealed,  chap.  547,  Laws  of  1896.  p.  107 ;  Booth  v.  Baptist  Church,  126 

**Sugden*s  note  (pp.  152,  153)  to  id.  at  p.  237;  supra^  p.  217. 

Gilbert,  Uses  &  Trusts  (ed.  of  1811),  *7  Rudd  v.   Cornell,  58  App.  Div. 

tupra,  p.  41.  207,  2t6;  cf.  Wharton,  Conveyancing, 

*'^  Revisers'  note  to   i   R.   S.   723,  95, 

i  10;  Tilden  v.  Green,  130  K.  Y.  at  *«  §  36,  The  Real  Prop.  Law;  cf. 

P-   47;    Jcsup   V.    Pringle    Memorial  Adams  v.  Adams,  114  App.  Div.  390. 
Home^  27  Misc.  Rep.  427;  Griffin  v. 
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§  38.  Definition  of  remainder.  Where  a  future  estate  is  de- 
pendent on  a  precedent  estate,  it  may  be  termed  a  remainder, 
and  may  be  created  and  transferred  by  that  name. 

Formerly  section  28  of  the  Real  Property  Law  of  1896,  chapter  XLVI» 
General  Laws: 

i  28.  Definition,  remainder.—  Where  a  future  estate  is  dependent  on  a  pre- 
cedent estate,  it  may  be  termed  a  remainder,  and  may  be  created  and  trans- 
ferred by  that  name.^ 

Section  28  was  formerly  i  Revised  Statutes,  723,  section  11 : 

S  II.  Where  a  future  estate  is  dependent  on  a  precedent  estate,  it  may  be 
ttrmed  a  remainder,  and  may  be  created  and  transferred  by  that  name.^ 

Comment  on  Section  38.  The  language  of  section  38,  Real  Prop- 
erty Law,  is  the  same  as  that  of  the  Revised  Statutes,  no  change 
whatever  being  made.  The  original  revisers  of  the  statutes  added 
no  particular  note  or  comment  on  i  R.  S.  723,  section  11. 
We  must,  therefore,  consider :  ( i )  What  was  a  remainder  at  com- 
mon law.  (2)  The  changes  made  by  the  Revised  Statutes  in  the 
law  touching  remainders. 

Remainder  at  Common  Law.  A  remainder  at  common  law  is  gen- 
erally referred  by  more  modern  commentators  to  Lord  Coke's  defini- 
tion :  "  The  '  remainder '  is  a  residue  of  an  estate  in  land,  depend- 
ing upon  a  particular  estate,  and  created  together  with  the  same, 
and  in  law  Latine  it  is  called  remanere."  "  At  common  law  there 
could  be  no  remainder  without  a  particular  estate  created  at  the 
same  time.*^  In  other  words,  a  fee  simple  was  sometimes  divided 
by  a  conveyance  into  a  "particular  estate"  (which  might  be  for 
years,*®  for  life,"  or  a  fee  taiP),  and  the  "  remainder"  of  the  fee? 
simple.  The  particular  estate,  preceding  a  vested  remainder  of  free- 
hold, might,  at  common  law,  be  a  term  of  years,  and  in  that  case 
the  seisin  during  the  continuance  of  the  term  was  vested  in  the 
remaindermen."  But  the  particular  estate  preceding  a  contingent 
remainder  of  freehold  could  not  be  a  term  of  years ;  because  then 

*»  Repealed  by  Real  Prop.  Law  of  ^2  Black.  Comm.  164. 
1909.  §  460,  art.   14,  chap.  50,  Con-  »  10  Rep.  97b.    Fees  tail  were  con- 
solidated Laws.    See  below,  §  460.  verted  into  fees  simple  in  New  York. 

50  Repealed,    chap.    547,    Laws    of  Chap.   2,   Laws    of    1782;    chap.    12, 

1896.  Laws  of  1786;   I  J.  &  V.  245;  Co. 

"Co.  Litt.  49a;  2  Black.  Comm.  Litt.   i8a;   Wilkes  v.  Lyon,  2  Cow. 

164;  4  Kent  Comm.  197;  and  Tom-  333;  Cruise  Dig.,  tit.  16,  chap,  i,  I  6. 

lin's  note  to  his  "  Lyttleton,"  p.  248.  And  see  above,  pp.  17,  39,  49,  «05. 

62  Co.  Litt.  49a.  w  3  Rep.  I9»  Boraston's  Case. 

58  Id.,  supra. 


^  38  Remainders.  221 

the  seisin  would  be  in  abeyance  during  the  contingency.  Such  a 
contingent  remainder  would  have  been  void  for  want  of  a  sufficient 
estate  to  support  it.^'^ 

A  "  remainder  "  was  originally  created  by  what  is  called  a  "  legal 
limitation;"  that  is  by  some  limitation  originally  allowed  by  the 
common  law  before  the  Statutes  of  Uses  and  Wills.  It  was  the 
only  limitation  of  an  estate  to  commence  in  futuro,  permissible  by 
common  law  at  the  time  when  livery  of  seisin  was  essential  to  a 
perfect  conveyance.  Subsequently  to  the  Statute  of  Uses  a  re- 
mainder might  be  created  by  a  conveyance  to  uses,  thus  taking 
effect  under  the  Statute  of  Uses ;  but  even  then,  in  deference  to  the 
older  law,  the  limitation  was  subject  to  all  the  rules  touching  the 
older  law  of  remainders,  and  the  "  use-remainder  ",  like  its  proto- 
type, was  defeated  unless  it  vested  at  the  time,  or  before,  the  par- 
ticular or  precedent  estate,  or  use,  ceased  or  determined. 

Semainders  after  the  Statute  of  Uses.  After  the  several  Statutes  of 
Uses  and  Wills,  remainders  ceased  to  be  the  only  limitations 
whereby  estates  in  futuro  could  be  created.  Future  estates  could 
then  be  effected  also  by  wills,  or  "  executory  devises,"  or  by  convey- 
ances to  uses,  whereby,  through  the  Statute  of  Uses,  a  future  estate 
sprang  into  being  or  shifted  from  one  tenant  to  another.^  Such 
estates  as  were  effected  under  these  statutes  were  called  "  spring- 
ing "  or  "  shifting  "  uses ;  or,  if  created  by  way  of  devise,  without 
the  means  of  the  Statute  of  Uses,  "  executory  interests."  But  two 
of  these  new  classes  of  future  estates  could  be  said  to  be  dependent 
on  a  precedent  estate,  viz.,  a  "  shifting  use,"  and  an  "  executory 
interest,"  which  displaced  an  estate  created  by  the  same  devise, 
sometimes  called  "  a  shifting  devise."  Neither  a  springing  use  nor 
a  springing  devise  (which  were  simply  estates  to  take  effect  in 
futuro^  without  displacing  any  other  estates,  created  at  the  same 
time)  could  be  said  to  be  dependent  on  precedent  estates.  After 
the  Statute  of  Wills  a  common-law  remainder  might  also  be  limited 
directly  by  a  will  as  well  as  by  a  deed. 

Remainders  under  the  Revised  Statutes.  With  this  explanation  of  the 
state  of  the  law  when  the  Revised  Statutes  went  into  effect,  it  is 
very  obvious  that  at  the  present  time,  under  the  above  sections  of 
the  statutes  of  this  State,  a  "  remainder  "  includes  all  those  estates 
which  now  take  effect  in  possession  subsequently  to  some  other 
estate,  created  at  the  same  time,  and  upon  whose  cessation  such 

^  Goodright   v.   Cornish,    i    Salk.         bs  Supra,  pp.  34,  41,  42,  217. 
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remainders  depend  for  their  enjoyment  in  possession.  If  "  future 
estates  "  are  wholly  independent  of  a  precedent  estate  they  cannot 
fall  under  this  section.  A  statutory  "  remainder,"  therefore,  now 
embraces  only  siich  estates  as  were  ( i )  remainders  by  the  common 
law;  (2)  all  former  shifting  uses  and,  (3)  all  those  executory  in- 
terests which  were  called  "  shifting  devises."  A  statutory  remain- 
der, as  defined  above,  cannot  embrace  such  former  estates  as  were 
effected  by  springing  uses  or  springing  devises,  for  they  were  not 
dependent  on  precedent  estates.  Consequently  it  follows  that  such 
springing  estates  as  those  mentioned  are  not  tiow  transferable 
under  this  section  (38)  of  the  Real  Property  Law.  In  this  aspect 
a  resulting  estate  is  not  a  precedent  estate  to  support  a  statutory 
**  remainder."  The  distinction  just  mentioned  is  important,  because, 
if  it  is  accurate,  a  **  springing  devise  "  or  a  springing  use  might  not 
now  pass  under  a  limitation  of  a  "  remainder,"  although  they  are 
both  "future  estates."^ 

That  the  term  "  remainder  "  under  the  statute  is  much  wider 
than  at  common  law  is  not  now  to  be  doubted;®^  and  it  is  to  be 
observed  that  Chancellor  Kent  states  that  the  statutorv  "  remain- 
der  "  includes  all  former  springing  uses  as  well  as  shifting  uses.^ 
But  if  he  is  accurate  in  this  conclusion,  the  term  "  remainder  "  is 
thus  made  coextensive  with  the  contrasted  term  "  future  estate," 
and  then  the  construction  becomes  destructive  of  the  statement  of 
the  statute,  that  a  statutory  remainder  must  he  dependent  on  a  prece- 
dent estate,  for  a  springing  use  is  not  dependent  on  a  precedent 
estate,  and  never  was.  That  the  courts  still  understand  that  a 
"remainder"  must,  since  the  Revised  Statutes,  be  dependent  on  a 
precedent  estate  is  obvious  from  several  cases.®^  In  Schettler  v. 
Smith  it  was  held  that  where  the  limitation  of  a  particular  estate 
fails  the  remainder  also  fails.®  So  ?n  estate  at  will  has  been  said, 
by  a  judicial  writer  very  familiar  with  both  the  common  law  and  the 
Revised  Statutes,  to  be  still  an  estate  of  too  frail  a  nature  to  uphold 
an  estate  in  remainder.^  If  this  last  mentioned  rule  of  the  common 
law  remain  in  force  since  the  Revised  Statutes,  which  is  verv  doubt- 

»C/.  Pond  V.  Bergh,  10  Paige  at  616,  617;   Harty  v.  Doyle,  49  Hun, 

p.  156.    And  see  below,  pp.  317,  351.  410,  413;  Matter  of  Runcie,  36  Misc. 

WHawley  v.  James,  5  Paige,  318,  Rep.  607. 

at  p.  466 ;  Pond  v.  Bergh,  10  id.  140,  <»  41  N.  Y.  328,  347 ;  but  see  under 

156;  Beardsley  v.  Hotchkiss,  96  N.  Y.  §  42,  infra,  on  this  point,  Cochrane  v. 

at  p.  213.        '  Schell,  140  N.  Y.  at  p.  526. 

«i4  Comm.  272.  «*Willard,  Real  Prop.  158. 

«*  Dana  v.  Murray,  122  N.  Y.  604, 
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ful,  it  must  be  due  to  some  such  distinction  as  that  just  pointed  out 
in  reference  to  springing  limitations.  It  seems  to  the  writer  that 
since  the  abolition  of  tenure  any  sort  of  particular  estate  is  sufficient^ 
if  valid,  to  support  a  remainder  over. 

fiemainders  under  this  Section.  At  common  law  the  term  ''  remain- 
der "  about  the  time  of  the  enactment  of  the  Revised  Statutes,  began 
to  have  a  wider  meaning  than  formerly,  and  was  sometimes  used 
to  denote  any  subsequent  interest  in  lands.®*  But  the  term  never 
was  employed  to  denote  an  estate  which  was  to  spring  into  being  in 
futuro  without  any  preceding  estate  to  support  it.  In  such  cases  the 
ad  interim  estate  was  not  created,^  but  resulted,  or,  in  other  words, 
may  be  said  to  have  depended  on  the  executory  or  future  estate.®^ 
It  seems  clear  from  the  residue  of  the  article  of  the  Revised  Stat- 
utes on  Estates  that  the  revisers  intended  to  embrace  in  the  term 
"  remainder,*'  ( i )  Estates  which  regularly  succeeded  the  expiration 
of  some  precedent  estate  created  at  the  same  time,^  and  (2)  es- 
tates which  took  effect  in  derogation  of  some  precedent .  estate 
created  at  the  same  time,**  and  that  they  intended  former  springing 
estates  to  be  classed  as  "  future  estates  "  and  not  as  "  remainders." 

What  Estates  Remainders  Include.  The  term  **  remainder,"  as  em- 
ployed in  the  above  section,  embraces  both  "  contingent "  estates 
and  "  vested  "  estates,  if  in  some  way  dependent  upon  precedent 
estates  created  at  the  same  time.^^  By  statute  such  estates  by  way 
of  remainder  are  made  descendible,  devisable,  and  alienable,''* 
whether  vested  or  contingent.^^  As  this  section  of  the  statute  pro- 
vides that  certain  estates  pass  under  the  name  of  "  remainders," 
it  is  important  for  the  practitioner  to  determine  whether  a  quondam 
"  springing  use,"  or  a  "  springing  devise,"  would  so  pass,  and  the 
foregoing  observations  are  offered  with  this  view. 

Hatnre  of  Estate  to  Support  a  "  Remainder."  The  nature  of  the  prece- 
dent estate  to  support  a  remainder  is  not  now  confined  as  at  com- 

®  Smith,  Compend.   Law   Real   &         to  Dodge  v.  Stevens,  105  N.  Y.  at 

Pcrs.  Prop.  231.  p.  588;  Dana  v.  Murray,  122  N.  Y. 

«Fcarne.  Conting,  Rem.  301,  note,      ^^  ^   5,5.  Scheuler  v.  Smith,  41  N. 

^^  2  Black.  Comm.  ,73 ;  Cruise  Dig.,      l'  !!  P*  ^^ ;  Cochrane  v.  Schell,  140 

tit.  28,  chap.  18,  «  I ;  Cornish,  Uses,      ^-  ^-  »*  P-  ^' 

68  et  seq.  '^^  *  59,  »«/''«,  formerly  i  R.  S.  725, 

«i  R.  S.  7^,  §  11;  Real  Prop.       *  35- 
Law,  art.  3,  I  38.  WGoebel  v.  Wolf,  113  N.  Y.  405; 

•  I   R.   S.  726,   i   vj ;   The  Real      et  infra,  {  40. 
Prop.  Law,  art.  3,  I  53 ;  Beardslcy  v. 
Hotchkiss,  96  N.  Y.  at  p.  213. 
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mon  law  to  an  estate  for  years,  for  life,  or  in  taiL'*  A  remain- 
der may  now  depend  on  or  be  in  derogation  of  even  an  estate  in  fee^ 
which  is  expressly  authorized  to  support  a  statutory  remainder.^* 
The  precedent  estate,  it  is  said,  may  be  one  to  trustees  and  the 
remainder  to  cestui  que  trust^^  although  strictly  such  a  limitation 
is  not  of  a  remainder  but  of  a  fee  upon  a  base  fee,  permissible  under 
the  fortieth  section  of  this  actJ®  An  estate  at  will  has  been  said 
to  be  still  of  too  frail  a  nature  to  support  a  remainder.''^  But,  as 
before  stated,  this  opinion  seems  of  very  doubtful  accuracy  since 
the  Revised  Statutes.  This  former  rule  of  the  common  law'^^  must 
be  superseded,  and  by  the  provisions  of  the  Revised  Statutes,  a 
"  remainder  "  can  now  subsist  on  any  sort  of  particular  estate ;  f.  ^., 
some  former  uses  and  executory  devises  even  will  be  supported 
irrespective  of  the  frailty  of  the  precedent  estate,  if  the  limitation 
itself  is  not  violative  of  the  rule  against  perpetuities.''®  Indeed, 
there  can  be  no  doubt  that  in  a  proper  case  a  future  estate  with  no 
prior  estate  to  support  it  remains  as  valid  as  was  a  springing  use 
or  devise  before  the  Revised  Statutes. 

Cross-Remainders  Limited  after  Estates  not  for  Life.  How  far  cross- 
remainders,  limited  after  precedent  estates  which  are  not  estates  for 
life,  are  permitted,  will  be  considered  under  a  subsequent  section.** 

Cross-Remainders  Limited  on  Estates  for  Life  to  Tenants  in  CommaiL 
The  Revised  Statutes  essentially  altered  the  common  law  touching 
cross-remainders  limited  after  life  estates  to  tenants  in  common.  By 
the  old  law,  an  estate  devised  to  my  sons  A.,  B.,  C,  D.,  and  E.,  and 
their  heirs,  and  if  all,  or  any  of  them,  die  without  issue  male,  then 
devise  over  to  another,  created  estates  tail  with  cross-remainders.^ 
Here  estates  tail  were  implied,  because  remainder  after  an  indefi- 


"^  Supra,  pp.  27,  28,  29,  220. 
w  I  R.  S.  724,  §  24;  I  R.  S.  725» 
t  27;  Real  Prop.  Law,  art  3,  S§  50^ 

53- 
TBCass  V.  Cass,  15  App.  Div.  235; 

In  re  UHommedieu,  138  Fed.  Rep. 

606,  610;  Connolly  v.  Connolly,  122 

App.  Div.  492. 

7«See  below  under  l§  86,  90,  Real 
Prop.  Law. 

"Willard,  Real  Prop.  158;  cf. 
Rogers  v.  Eagle  Fire  Ins.  Co.  of  N. 
Y.,  9  Wend.  611,  625;  Boom  v.  Cas- 
tle, 61  Misc.  Rep.  474. 

TO  2  Washburn,  Real  Prop.  231;  4 


Kent  Comm.  235;  2  Black.  Comm. 
166. 

79jessup  V.  Pringle  Memorial 
Home,  27  Misc.  Rep.  at  p.  430; 
Adams  v.  Adams,  114  App.  Div.  390^ 
395;  Matter  of  Arensburg,  120  App. 
Div.  463,  464;  Matter  of  Wilcox,  194 
N.  Y.  288.  See  remarks  and  cita- 
tions under  §  40,  infra,  on  "Re- 
mainders Limited  on  Estates  iiducfa 
never  Arise." 

^  Infra,  Real  Prop.  Law,  f  43. 

^  See  the  authorities  cited,  Cmiae 
Dig.,  tit.  28,  chap.  15,  if  30^33;  Lott 
V.  Wykoff,  2  N.  Y.  355. 
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nitc  failure  of  issue  was  void,®  while  a  remainder  after  the  Statute 
De  Donis  might  be  well  limited  after  an  estate  tail.®^  If  at  common 
law  remainders  in  fee  were  limited  after  any  number  of  successive 
life  estates  to  persons  in  being,  the  remainder  was  well  limited,  for 
there  could  be  no  objection  to  any  number  of  successive  vested  life 
estates.®*  The  remainder  might  be  to  a  person  not  in  being.^  The 
Revised  Statutes,  while  permitting  a  remainder  in  fee  to  a  person 
not  in  being,^  has  provided  that  successive  life  estates  shall  be 
limited  only  to  persons  in  being,  and  avoids  those  beyond  two,®^ 
so  that  cross-remainders  beyond  two  life  estates  are  now  imprac- 
ticable,*®  estates  tail  being  converted  into  fees  simple.®^ 

Cioss-SeiiuLiiiders.  Cross-remainders  are  a  qualification  of  expect- 
ant estates.  These  remainders  now  usually  follow  particular  es- 
tates limited  to  tenants  in  common.  But  a  limitation  may  be  of 
one  lot  to  A.  and  another  to  B.,  and  if  either  die  without  issue  the 
survivor  to  take.  Here  A.  and  B.  are  not  tenants  in  common  but^ 
have  cross-remainders.  Between  two  persons  cross-remainders 
present  no  difficulty  under  the  existing  law.^  When  a  similar 
limitation  is  made  to  more  than  two  persons  the  result  is  more 
complex,  for  as  each  stock  fails  its  share  is  directed  to  be  equally 
divided  among  the  other  stocks.®^  It  will  be  remembered  that  in 
so  far  as  cross-remainders  are  limited,  after  life  estates,  solely  to 
persons  in  esse  as  tenants  in  common,  they  constitute  no  violation 
of  the  rule  against  perpetuity.  The  remainders  are  vested  and  any 
number  of  vested  remainders  do  not  offend  that  rule.®^  But  quite 
apart  from  the  rule  against  perpetuities  cross-remainders  can, 
under  the  present  law  relating  to  estates,  be  limited  only  after  life 
estates  to  persons  in  being  at  the  date  of  the  settlement,  and  when 
a  cross-remainder  is  limited  on  more  than  two  successive  estates  for 


•*Sce  the  authpritics  cited  infra, 
under  §  48,  Real  Prop.  Law. 

^  Challis,  146,  241.  And  see  below 
under  S  42,  Real  Prop.  Law. 

^  Sec  below  authorities  cited 
under  i  43,  Real  Prop.  Law. 

*  Cruise   Dig.,   tit.    32,    chap.   24, 

I*  32,  34. 

^Manice  v.  Manice,  43  N.  Y.  at' p. 

374. 
•'i  R.  S.  723,  I  17;  Real  Prop. 

Law,  I  43- 

»Purdy  V.  Hayt,  92  N.  Y.  446, 
4S5;  Graham  v.  Graham,  49  Misc. 

15 


Rep.  4;  Matter  of  Buchner,  60  Misc. 
Rep.  287;  Schey  v.  Schey,  194  N.  Y., 
368;  cf.  Chapl.  Susp.  Alien.  §{  348, 
366. 

8»  See  above,  S  32,  Real  Prop.  Law. 

«>  Purdy  V.  Hayt,  92  N.  Y.  at  p.  454. 

w  I  Prest.  Est.  94  seq. 

02  See  under  I  42,  infra,  and  Purdy 
V.  Hayt,  92  N.  Y.  at  p.  451 ;  Graham 
V.  Graham,  49  Misc.  Rep.  4 ;  Schey  v. 
Schey,  194  N.  Y.  368  (a  case  of  cross 
trusts). 
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life,  all  such  other  life  estates  are  void  and  the  remainder  in  fee 
vests  in  possession  after  the  determination  of  the  first  two  life 
estates.®^ 

At  common  law  cross-remainders  would  not  be  implied  in  deeds^ 
but  arose  by  express  limitation  only  and  were  always  associated 
with  estates  tail.     This  distinction  no  longer  exists.^ 

Invalid  Limitations  of  Crosa-Remaindera.  Cross-remainders  limited  after 
life  estates  to  more  than  two  persons  in  being,  offend  the  section 
regarding  limitation  of  estates,**  and  consequently  accelerate  the 
remainder  in  fee.®*  Of  course,  where  the  remainder  in  fee  is  to 
persons  not  in  esse  it  is  contingent,  and  if  limited  after  estates  for 
more  than  two  lives  in  being,  it  is  void  as  a  perpetuity.*^ 

Construction.  Ever  since  the  Revised  Statutes  a  devise  will  never 
be  construed  as  executory  when  it  may  take  effect  as  a  remainder.®* 

So,  where  one  takes  title  by  remainder  and  also  under  a  power 
of  appointment  the  title  by  remainder  is  still  superior  to  that  under 
the  power.*® 

Chansea  Made  by  the  Revised  Statutes  in  the  Law  of  Remainders.  It  must 
always  be  recalled  in  any  eflFort  to  construe  the  Revised  Statutes 
that  the  law  of  remainders  belongs  to  the  most  ancient  portion  of 
the  common  law,  and  that  the  rules  of  law  regulating  remainders 
were  well  settled  before  the  Statutes  of  Uses  and  Wills  and  the 
rise  of  the  so-called  rule  against  perpetuities.  Mr.  Challis  (a 
miracle  of  the  old  learning,  and  probably  never  surpassed  in  his  at- 
tainments, which  were  quite  equal  to  Sugden,  Lord  St.  Leonards'" 
and  superior  in  some  respects  to  Coke's)  stated  in  1885  that  to  apply 
the  rule  against  perpetuities  to  remainders  "  implied  an  anachronism 
which  trenches  on  absurdity."  *  And  so  thought  Lord  St.  Leonards. 
The  revisers  of  the  Revised  Statutes,  who  were  singularly  profound 
in  the  common  law,  were  most  familiar  with  this  principle,  and 
while  in  their  general  definitions,  such  as  that  in  this  section,  they 
sometimes  include  other  interests  besides  common  law  remainders, 
under  the  statutory  term  "  remainders,"  yet,  in  their  particular 
rules  regulating  limitations  of  future  estates  it  is  obvious  that  they 
themselves  had  in  mind  most  often  the  kinds  of  limitations  and 

••Real  Prop.  Law,  S  43,  infra,  ^ Supra,  p.  218,  under  I  36,  RcaF 

•*  See  S  240,  Real  Prop.  Law.  Prop.  Law. 

^  Real  Prop.  Law,  §  43,  infra.  ^  Matter   of   Haggerty,    128  App. 

••Purdy  V.   Hayt,  92  N.  Y.  446^  Div.    479;    Garrett    v.    Dudos,    12& 

455;  Chapl.  Susp.  Alien.,  I  348.  id.  508. 

W I  42^  infra.  ^  Challis  R.  P.  159. 
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estates  which  were  called  sometimes  "  common  law  remainders  "  and 
sometimes  "  legal  limitations  "  *  in  order  to  contradistinguish  them 
from  uses  and  executory  devises  which  took  eifect  under  the  Stat- 
utes of  Uses  and  Wills  only.^ 


2  See   text  under   St   42  and  43, 
tn/ra. 


•Purdy  V.  Hayt,  92  N.  Y.  at  p. 
451. 
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§  39.  Definition  of  reversion.  A  reversion  is  the  residue  of  an 
estate  left  in  the  grantor  or  his  heirs,  or  in  the  heirs  of  a 
testator,  commencing  in  possession  on  the  determination  of 
one  or  more  particular  estates  granted  or  devised. 

Formerly  section  29,  of  the  Real  Property  Law  of  1896,  chapter  XLVT, 
General  Laws: 

§  29.  Definition,  reversion.-.  A  reversion  is  the  residue  of  an  estate  left  in 
the  grantor  or  his  heirs,  or  in  the  heirs  of  a  testator,  commencing  in  pos- 
session on  the  determination  of  a  particular  estate  granted  or  devised.* 

Section  29  was  formerly  i  Revised  Statutes,  723,  section  12: 

S  12.  A  reversion  is  the  residue  of  an  estate  left  in  the  grantor  or  his 
heirs,  or  in  the  heirs  of  a  testator,  commencing  in  possession  on  the  de- 
termination of  a  particular  estate  granted  or  devised.^ 

Comment  on  Section  39.  The  definition  of  the  statute  still  conforms 
to  the  definition  of  a  reversion  by  the  common  law.  "  Reverter  " 
and  "  reversion  "  are  synonymous  terms ;  but  the  word  "  reverter  " 
is  sometimes  loosely  used  to  denote  what  is  properly  termed  "  a 
possibility  of  reverter."  ®  The  term  "  reversion  "  is  one  of  those 
which  has  undergone  no  change  since  the  days  of  tenure.^  The 
term  "  reversion  "  under  the  Revised  Statutes  never  included  "  a 
possibility  of  reverter."®  With  this  definition  of  reversion  the 
original  revisers  of  the  Revised  Statutes  finished  their  list  of  techni- 
cal terms  connected  with  legal  estates. 

It  will  be  observed  that  all  these  definitions  of  the  Revised 
Statutes  are  confined  to  those  terms  which  relate  to  the  quantum  of 
legal  estates  in  lands,  and  that  now,  as  formerly,  "  reversion  "  sig- 
nifies the  part  of  an  estate,  or  the  part  of  a  fee  simple  retained,  or 
that  which  is  left  in  a  grantor  or  in  his  heirs  by  operation  of  law, 
while  the  term  "  future  estate  "  denotes  the  interest  or  estate  created 
or  limited  by  an  act  or  acts  of  parties  to  some  instrument  of  con- 
veyance. Yet  a  reversion  may  be  an  expectant  estate,  viewed  from 
the  point  of  view  of  possession.® 

Some  modern  writers  have  classed  both  "  reversions  *'  and  *'  re- 
mainders "  among  incorporeal  hereditaments,*®  because  they  were 
conveyed  by  grant  and  not  by  livery,  as  were  freehold  estates  in 

*  Repealed  by  Real  Prop.  Law  of  the  common  law.     Wharton,  Conv. 

1909,  §  460,  art.  14,  chap.  50,  Con-  96;  Challis,  63, 

solidated  Laws.    See  below,  S  460.  »  Cf,  Griffin  v.  Shepard,  124  N.  Y. 

5  Repealed,  chap.  547,  Laws  of  1896.  at  p.  75;  Si  36,  37,  Real  Prop.  Law; 

8  Challis,  63;  supra,  p.  181.  Wharton,  Conv.  94. 

7  Co.  Litt.  142b;  r  Prest.  Est  123.  w  i  Washb.  Real  Prop.  11;  Wil- 

«  NicoU  V.  The  N.  Y.  &  Eric  Ry.  Hams,  Real  Prop.  241 ;  Strahan,  Prop. 

Co.,  12  N.  Y.  at  p.  133.    Such  was  147. 
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possession.  But  this  classification  is  criticised;^^  and  it  is  said  with 
some  accuracy  that  the  true  test  of  corporeal  hereditaments  was  not 
that  they  lay  in  livery.  This  basis  of  the  classification  is,  however, 
very  inconsequential  now  that  all  future  interests  in  lands  are,  by 
statute,  to  be  conveyed  by  deed,  livery  of  seisin  being  abolished.*^ 

Farticiilar  Estate.  The  existence  of  a  particular  estate  or  estates 
is  as  necessary  to  support  a  reversion  as  to  support  a  remainder, 
and  if  the  particular  estate  or  estates  cease,  the  reversion  takes 
eflFect  in  possession.*^  The  particular  estate  may  now  be  a  term  of 
years  or  a  life  estate ;  but  when  a  term  of  years,  the  reversion  is  the 

*  « 

estate  itself  subject  to  the. term.**  Section  39  makes  a  slight  change 
in  the  language  of  the  former  section.*" 

Reversioii  Vests,  When.  Under  sections  84,  85  of  the  Decedent  Es- 
tate Law*®  the  reversion  vests  at  the  death  of  an  intestate,  and  is 
not  suspended  during  the  intervening  life  estate.*^  A  reversion  is 
always  an  estate  which  is  vested  in  interest,  and  it  may  be  dealt 
with  precisely  as  if  it  were  vested  in  possession.*® 


11  Bingham,  Descents,  7 ;  Challis, 
41,  60,  61 ;  Jenks,  Modern  Land  Law, 

93- 

1*1  R,  S.  738,  S  136;  Real  Prop. 

Law,  art.  8,  S  241. 

1*  Wharton,  Conv.  96;  cf.  Kalish 
V.  Kalish,  166  N.  Y.  368,  379;  Wil- 
liams V.  Jones,  id.  522,  536,  and  see 
p.  257,  i^fra- 


1*  Challis,  60,  61,  77. 

15  See  note  appendix  I. 

!•  Chap.  13,  Consolidated  Laws. 

17  Barber    v.    Brundage,    50    App. 
Div.  123 ;  affd.,  169  N.  Y.  368. 

18  N.  Y.  Life  Ins.  &  T.  Co.  v.  Cary, 
191  N.  Y.  33,  40,  41. 
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§  40.  When  future  estates  are  vested;  when  contingent.    A 

future  estate  is  either  vested  or  contingent.  It  is  vested, 
when  there  is  a  person  in  being,  who  would  have  an  immedi- 
ate right  to  the  possession  of  the  property,  on  the  determina- 
tion of  all  the  intermediate  or  precedent  estates.  It  is 
contingent  while  the  person  to  whom  or  the  event  on  which 
it  is  limited  to  take  effect  remains  uncertain. 

Formerly  section  30  of  the  Real  Property  Law  of  1896,  chapter  XL VI, 
General  Laws: 

S  30.  When  future  estates  are«  vested;  when  contingent — A  future  es- 
tate is  either  vested  or  contingent.  It  is  vested,  when  there  is  a  person 
in  being,  who  would  have  an  immediate  right  to  the  possession  of  the  prop- 
erty, on  the  determination  of  all  the  intermediate  or  precedent  estates.  It 
is  contingent  while  the  person  to  whom  or  the  event  on  which  it  is  limited 
to  take  effect  remains  uncertain.^^ 

Formerly  i  Revised  Statutes,  723,  section  13: 

S  13.  Future  estates  are  either  vested  or  contingent.  They  are  vested, 
when  there  is  a  person  in  being,  who  would  have  an  immediate  right  to  the 
possession  of  the  lands,  upon  the  ceasing  of  the  intermediate  or  precedent 
estate.  They  are  contingent,  whilst  the  person  to  whom,  or  the  event  upon 
which  they  are  limited  to  take  effect,  remains  uncertain.^ 

Comment.  The  definitions  contained  in  this  section  are  most 
commonly  applied  to  the  class  of  "  future  estates  "  which  are  called 
"  remainders "  in  this  statute.^^  Under  a  prior  section  we  have 
considered  at  length  the  differences  between  "  remainders  "  at  com- 
mon law  and  under  the  Revised  Statutes.^  There  is,  however, 
nothing  to  prevent  the  application  of  the  definition  contained  in  this 
section  to  any  other  future  interest  in  lands. 

Object  of  this  Section.  The  distinction  between  "  vested "  and 
**  contingent "  rights,  or  estates,  is  of  the  first  importance  in  the 
law  of  property.  The  revisers'  probable  purpose  in  defining 
"  vested  "  and  "  contingent "  had,  no  doubt,  immediate  reference 
to  the  subsequent  section  relating  to  the  unlawful  suspension  of  the 
power  of  alienation.  At  common  law,  a  vested  estate  or  interest 
imports  a  present  interest  or  seisin,  and  these  in  turn,  by  the  later 
common  law  after  the  Statutes  Quia  Emptores,  conclusively  imply 
the  right  and  power  to  convey  and  alienate  the  interest  or  estate.® 

J9  Repealed  by  Real  Prop.  Law  of  23  Lawrence  v.  Bayard,  7  Paige,  75, 

909,    8   460,   art.    14,  chap.   50,   Con-  76;  Vanderpoel  v.  Loew,  112  N.  Y. 

solidated  Laws.    See  below,  §  460.  167,  186;  Sir  Edward  Sugden  in  Cole 

20  Repealed,  chap.  547,  Laws  of  i8g6.  v.  Sewell,  4  Dr.  &  W.  at  p.  28;  s.  C, 

2J  8  i8,  supra.  2  H.  L.  Cas.  230,  231 ;  Snedeker  ▼. 

*-  §  :8,  supra,  Congdon,  41  App.  Div.  433. 
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Contingent  interests  and  estates  were  not  assignable  by  the  com- 
mon lawr^  but  they  might  be  passed  by  fine,  operating  by  way 
of  estoppel,  so  as  to  bind  the  interest  which  should  afterward  ac- 
crue.^ At  common  law  a  contingent  remainder  was  not  an 
estate,  but  only  an  interest  or  possibility.^  This  distinction  was, 
however,  often  lost  sight  of,  and  even  the  accurate  Mr.  Fearne 
terms  a  contingent  remainder  an  estate  at  one  time,  and  not  at  an- 
other.^ When  contingent  remainders  becan^  assignable,  at  law, 
under  the  Revised  Statutes,  they  were  properly  called  "estates."^ 
The  revisers  do  not,  however,  rely  on  that  distinction,  but  point  out 
"  that  an  estate  is  inalienable  when  there  are  no  persons  in  being 
by  whom  an  absolute  fee  in  possession  can  be  conveyed.^  A  limita- 
tion to  a  person  not  in  being  is  always  contingent.^ 

Vested  and  Contingeiit  before  the  Serised  Statutes*  At  common  law, 
as  Blackstone  said,  **  vested  remainders  (or  remainders  executed, 
whereby  a  present  interest  passes  to  the  party,  though  to  be  enjoyed 
in  futuro)  are  where  the  estate  is  invariably  fixed  to  remain  to  a 
determinate  person,  after  the  particular  estate  is  spent.  As  if  A. 
be  tenant  for  twenty  years,  remainder  to  B.  in  fee;  here  B.'s  is  a 
vested  remainder  which  nothing  can  defeat  or  set  aside."  **  "  Con- 
tingent or  executory  remainders  (whereby  no  present  interest 
passes)  are  where  the  estate  in  remainder  is  limited  to  take  effect, 
either  to  a  dubious  or  uncertain  person,  or  upon  a  dubious  and  un- 
oertain  event;  so  that  the  particular  estate  may  chance  to  be  deter- 
mined, and  the  remainder  never  take  effect.^ 

Eaxly  Cemnum  Law.  By  the  very  early  common  or  feudal  law  the 
distinctions  between  estates  vested  and  contingent  could  hardly  have 
existed.®  Before  the  Statutes  of  Uses  and  Wills,  remainders  were 
the  only  estates  which  took  effect  in  futuro  and  the  law  of  remain- 
ders was  settled  before  those  statutes.  Remainders  are  said  to  have 
bee  at  first  rarely  limited  on  contingencies,  as  it  was  thought 
that  a  remainder  must  always  vest  immediately,  or  otherwise  it 
might   be   void.**    Mr.   Joshua  Williams   states  that  the  first  in- 

**  Cruise  Dig.,  tit.  i6,  chap.  8,  $  22.  ^2  Comm.  169. 
»  Cruise  Dig.,  tit.  16,  chap.  8,  $  20.  «3  Maitland,  6  Law  Quar.  Rev.  p. 
2«2  Prest.  Abst.  Title,  107;  Challis,  23;  Strahan,  Prop.  175. 
42.  58 ;  2  Washb.  Real  Prop.  237.  ^  Supra,    p.    26;    Williams,    Real 
^  Feame,  Conting.  Rem.  1,285, 550.  Prop.  263,  264;  Williams,  '*  Essay  on 
» I   R.   S.   725,  I  35 ;   §  59,  Real  Settlements    of    Family    Estates,"    I 
Prop.    Law.    and    cases    thereunder  Jurid.  Society  Papers,  45 ;  In  re  Ash- 
cited  tVra.  forth    (1905),  L.   R.    I   Ch.  Div.  at 
» I  R.  S.  723.  I  15.  p.    543 ;    sed    cf.    Maitland,   6   Law 
*>  See  below,  under  I  42.  Quar.   Rev.   p.   23 ;   2   Pol.  &  Mait 
^  2  Comm.  168.  Hist.  Eng.  Law,  22. 
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stance  of  a  contingent  limitation  of  a  remainder,  which  he  found, 
occurs  during  the  reign  of  Henry  VI  (A.  D.  1422-1461).^  But 
later  investigations  disclose  "contingent  remainders"  as  early  as 
the  thirteenth  century,  or  before  the  Statute  De  Donis.^  Be  this 
as  it  may,  ultimately  contingent  remainders  became  favorite  limi- 
tations and  were  scientifically  classified  by  Mr.  Feame  and  other 
writers  on  the  common  law  of  the  eighteenth  century. 

When  the  Distinction  between  **  Vested  **  and  **  Contingent  '*  Became  Im- 
portant. The  distinction  between  estates  vested  and  estates  or  in- 
terests contingent  became  most  important  in  the  law  of  England 
only  after  the  rise  of  executory  limitations  by  way  of  future  uses 
and  devises.  It  then  had  particular  reference  to  the  newly  formu- 
lated rule  against  perpetuities,  as  contingent  or  executory  interests 
were  not  originally  alienable,  and  could  iiot  be  barred  or  defeated 
like  remainders,  and,  therefore,  suspended  the  power  of  alienation 
to  some  extent.  It  will  be  recalled  that  prior  to  the  Revised  Stat- 
utes, the  recognized  distinctions  between  "  vested  "  and  "  contin- 
gent" served  here  precisely  the  same  purpose  as  in  England,  as 
the  law  of  real  property  of  England  was  in  this  particular  the  law 
of  New  York.  Had  executory  interests  raised  by  way  of  use  or 
devise  been  held  by  the  judges  to  be  destructible  in  the  same  way 
that  contingent  remainders  were  destructible,  it  is  generally  con- 
ceded that  the  so-called  "  rule  against  perpetuity  "  must  have  been 
in  some  other  form,  and  then  the  distinction  between  contingent 
interests  and  vested  estates  would  have  been  of  less  consequence.^ 

The  Revised  Statutes.  This  section,  inserted  originally  in  the  article 
on  Estates  in  the  Revised  Statutes,  has  often  occasioned  a  doubt, 
whether  the  revisers  intended  thereby  to  preserve  the  distinctions 
between  vested  and  contingent  remainders  known  to  the  common 
law,  or  to  raise  up  a  new  one,  in  harmony  with  the  revi- 
sion. Several  writers  on  the  text  of  the  Revised  Statutes 
have  been  of  the  opinion  that  the  language  employed  was  in- 
tended to  be  only  declaratory  of  pre-existing  distinctions,^  which 
can  only  mean  that  remainders  vested,  or  contingent,  before  the 


W Williams,  Real  Prop.  Notes;  cf. 
Digby,  Hist.  Real  Prop.,  chap.  5,  §  3  J 
Maitland,  Remainders  after  Condi- 
tional Fees,  6  Law  Quar.  Rev.  22; 
Strahan,  Prop.  175. 

MMaitland,  6  Law  Quar.  Rev.  22; 
cf.  In  re  Ash  forth  (igos),  L.  R  i 
Ch.  Div.  at  p.  543.     This  last  case 


shows  little  acquaintance  with  the 
history  of  contingent  remainders. 

37  Lewis,  Perpetuity,  128,  132,  134. 

88  Lalor,  Law  Real  Prop.  66 ;  Chapl. 
Susp.  Alien.,  §§  49~52;  note  of 
Austin  Abbott  in  N.  Y.  Annual  Dig. 
for  1892,  363;  Minot  v.  Minot,  17 
App.  Div.  521,  525- 
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Revised  Statutes  continued  to  be  remainders  vested  or  contingent 
after  the  statutes.  The  opinion  thus  paraphrased  is  not  sound, 
and  its  truth  was  denied  in  the  case  of  Moore  v.  Littel,^  where  a 
remainder  contingent  by  the  common  law  was  adjudged  a  vested 
remainder  under  the  Revised  Statutes.  The  integrity  of  this  de- 
cision has  been,  however,  questioned  by  several  text-writers,**^  but 
as  we  shall  attempt  to  show,  without  good  reason,  as  it  appears  to 
many. 

In  any  application  of  the  definition  stated  in  this  section  the 
reader  must  remember  that  the  term  "  remainder  "  in  the  Revised 
Statutes  is  equivalent  to  the  words  "  estate  by  way  of  remainder."  ^ 
A  remainder  is  now  a  "  future  estate,"  or  an  "  estate  in  expect- 
ancy," ^  although  not  all  expectant  estates  are  remainders.*® 

Cluafication  of  Estates.  The  distinction  between  estates  vested  and 
estates  contingent  is  both  a  bgical  and  a  legal  distinction,  although 
some  lawyers  think  that  since  the  Revised  Statutes  the  distinction 
is  no  longer  necessary  in  application,  and  that  the  real  distinction 
proper  at  the  present  time  would  be  one  contrasting  "  estates " 
with  "  possibilities."  The  statute,  however,  makes  the  distinction 
for  us  and  we  are  hardly  at  liberty  to  substitute  another  for  it. 
We  are  concerned  with  realities  and  not  with  ideals. 

Before  attempting  to  apply  the  later  adjudications  on  this  section 
of  the  statute,  let  us  glance  briefly  at  the  writings  of  the  more  cele- 
brated jurists  who  have  dealt  with  this  subject.  Of  all  of  them 
Mr.  Feame  is  the  most  widely  known.  Mr.  Feame  would,  in  his 
day,  subdivide  estates  vested  into  (i)  vested  in  possession  or  (2) 
vested  in  interest,**  and  contrast  both  with  estates  contingent. 
Mr.  Preston  thought  this  classification  not  sufficiently  refined  or 
comprehensive,  and  added  to  it  "  estates  executed  "  and  "  estates 
executory."  ** 

It  is,  however,  to  be  observed  that  Feame,  Blackstone,  and  Kent 
apply  the  distinction  between  vested  and  contingent  mainly  to  the 
species  of  interests  called  "  remainders  "  at  common  law,*®  and  that 
Mr.  Preston's  more  minute  distinctions  include  also  estates  raised 

»4i  N.  Y.  66.  4  Abb.  Ct.  App.  Dec.  218,  226;  Dodge 

«>2  Washb.  Real  Prop.  (4th  ed.)  v.  Stevens,  105  N.  Y.  585. 

229;  Chapl.  Susp.  Alien.,  IS  28-53;  I  ^  Supra,  pp.  219,  221,  222. 

Columbia  Law  Rev.  279.  **  Fearne,  Conting.  Rem.  1. 

«i   R.  S.  723,   §   10;  Real  Prop.  «i  Prest.  Est.  61,  65. 

Law,  i  37.  *®2   Black.   Comm.    169;   4  Kent 

^  I  R.  S.  723,  IS  9,  II ;  Real  Prop.  Comm.  202. 
Law,  IS  36,  38;  Sheridan  v.  House, 


234  Estates  Vested  or  Contingent.  §  40 

by  executory  limitations,  and  not  alone  those  created  by  legal  limi- 
tations. As  executory  limitations,  uses  and  devises,  permitted  es- 
tates to  arise  on  a  greater  variety  of  contingencies  than  those 
permitted  by  the  common  law,  Mr.  Preston's  classification  is  the 
more  comprehensive.  But,  under  the  simpler  forms  employed  in 
this  State  prior  to  1830,  it  was  thought  by  the  revisers  of  182&-1830 
that  the  statutory  classification  of  estates  into  "  vested  "  and  "  con- 
tingent "  was  sufficiently  comprehensive. 

Mr.  Challis  points  out  that  executory  interests  are  sometimes 
liable  to  be  confused  with  contingent  remainders,  and  it  is  no  doubt 
the  case  that  there  are  certain  contingent  interests  and  possibilities 
which  are  not  embraced  in  the  term  "  estates."  ^"^  As  this  section, 
of  the  Real  Property  Law  refers  to  estates  only,*®  it  can  have  no 
direct  reference  to  interests  which  are  not  estates. 

Feame's  Classification.  Having  reference  to  the  distinction  already 
pointed  out  between  common-law  remainders  and  statutory  re- 
mainders,*® let  us  consider  briefly  Mr.  Fearne's  celebrated  classifi- 
cation, as  it  is  still  frequently  referred  to  in  the  courts  of  New 
York,  without  always  noticing  certain  distinctions  which  make  it 
wholly  or  partly  irrelevant  at  tim6s  to  the  existing  law.  At  com- 
mon law,  one  of  the  main  uncertainties  about  estates  limited  by 
way  of  remainder  was  their  liability  to  be  defeated  by  the  destruc- 
tion or  cessation  of  the  particular  estate  supporting  them  before 
the  time  designated  for  the  vesting  of  the  remainder.  If  this  hap- 
pened, the  remainder  could,  by  the  common  law,  never  take  eifeot** 
Now,  this  uncertainty  entered  largely  into  Mr.  Fearne's  classifica- 
tion of  contingent  remainders  as  may  be  seen  by  his  initial  defini- 
tion. But  the  Revised  Statutes  wholly  altered  this  rule  of  the 
common  law.^*  Having  regard  to  the  contingency  of  the  duration 
of  the  particular  estate,  Mr.  Fearne  divided  all  contingent  remain- 
ders at  common  law  into  four  classes,  which  will,  in  view  of  the 
frequent  reference  still  made  to  them  by  modem  lawyers,  be  noticed 
with  some  detail,  after  the  various  other  systems  or  principles  of 
classification  have  been  first  mentioned. 

Preston's  Classification.  Mr.  Preston  made  only  three  classes  of 
contingent  interests  ait  common  law:  (I)  Those  limited  to  persons 
not  in  esse;  (H)  those  limited  to  survivors  of  a  class;  (HI)  those 

47  See    below    under    §  59»    Real          ^  Supra,  p.  29. 

Prop.  Law.  ^^  i  R.  S.  725,  §8  32,  34;  §8  47.  48, 

48 1  40,  supra.  chap.    46    (Gen.    Laws),    The    Real 

*^  Supra,  §  38,  p.  221.  Prop.  Law. 
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limited  on  an  event  which  might  not  happen  during  the  continuance 
of  the  particular  estate.^ 

Willes*  Classification.  Lord  Chief  Justice  Willes  stated  that  there 
were  but  two  classes  of  remainders  which  did  not  vest:  (I)  Those 
limited  to  persons  not  in  esse  at  the  time  the  limitation  took  its  first 
legal  existence  as  an  instrument  de  facto;  (II)  those  where  the 
commencement  of  the  remainder  depended  on  some  matter  col- 
lateral to  the  determination  of  the  particular  estate.*^  The  first 
class,  it  should  be  observed,  must  always  he  contingent  under  any 
system ;  the  second  class  have  in  New  York  now  been  subjected  to 
statutor}'^  changes  by  the  abrogation  of  the  main  legal  rule  which 
cuts  off  a  remainder,  if  it  does  not  connect  continuously  with  the 
seisin  of  the  precedent  estate.^  The  second  class  has,  therefore, 
ceased  in  New  York  to  be  classed  as  contingent.*^*^ 

Blackstone's  Classification.  Mr.  Fearne's  classification  of  remainders 
is  sometimes  thought  too  refined,*^  and  Blackstone's  division  pre- 
ferred. Blackstone  divides  reniainders  into,  ( i )  Such  as  were  lim- 
ited to  take  effect  to  a  dubious  and  uncertain  person;  or  (2)  upon 
a  dubious  and  uncertain  event.''^ 

But  of  all  writers  on  this  subject  Mr.  Feame  remains  the  lead- 
ing authority  on  the  old  law  as  it  stood  in  this  State  before  the 
Revised  Statutes,  and,  therefore,  we  may  now  turn  our  attention 
again  to  Mr.  Fearne's  classification. 

Fearne's  Classification,  Classes  1  and  3.  It  will  be  readily  observed 
that^  Mr.  Fearne's  first  class  of  contingent  remainders,*^ — (i) 
"  where  the  remainder  depends  entirely  on  a  contingent  determina- 
tion of  the  preceding  estate  itself,"  and  also  his  third  class,  (3) 
"  where  the  condition,  upon  which  the  remainder  is  limited,  is 
certain  in  event,  but  the  determination  of  the  particular  estate  may 
happen  before  it,"*® — are  mainly  founded  on  contingencies  which 
our  Revised  Statutes  cease  to  regard.  The  determination  of  a 
precedent  estate  before  the  remainder  vests  is,  since  the  Revised 
Statutes,  no  longer  destructive  of  a  remainder  in  our  system.  The 
old  rule  was  a  survival  of  the  early  feudal  law  of  England,^  for- 
bidding an  abeyance  of  the  seisin  by  act  of  the  parties  to  a  convey- 

52  I  Estates,  77.  56  will.  Real  Est.  &  Conv.  163. 

53  Smith  d.  Dormer  v.  Parkhurst,  57  2  Black.   Cofnm.    168. 

3  Atk.  135 ;  Willes,  $37 ;  Cruise  Dig.,  58  Fearne,  Conting.  Rem,  5 ;  Wolfe 

tit.    16,  chap.  1,  §  43 ;  2  Black.  Comm.  v.  Van  Nostrard,  2  N.  Y.  436. 

169;  cf.  Strahan,  Prop.  150.  sopearne,  Conting.  Rem.  5. 

5*  i  57,  infra.  ^  Supra,  pp.  28,  46,  220. 

5B  Moore  v.  Littel,  41  N.  Y.  66. 


236  Estates  Vested  or  Contingent.  §  40 

ance,  and  it  was  utterly  destroyed  by  the  reforms  first  instituted 
by  the  Revised  Statutes.®^  The  only  connection  which  Mr.  Fearne's 
first  class  of  contingent  remainders  can  have  with  existing  law, 
since  the  Revised  Statutes,  relates  to  the  possibility  that  the  event 
on  which  the  remainder  is  limited  may  never  take  effect,®  and  not 
that  such  event  may  not  take  effect  until  the  particular  estate  has 
determined.^  In  regard  to  these  two  classes  of  remainders,  the 
reader  of  the  present  day  will  notice  that  Mr.  Preston,  even  before 
the  reform  of  the  law  of  real  property,  stated  that  they  were  not 
contingent  in  themselves,  and  that  they  were  only  contingent  with 
reference  to  the  existing  law  on  remainders.®*  As  the  premature 
determination  of  a  particular  estate  since  the  Revised  Statutes  pro- 
duces no  legal  result  upon  a  remainder  limited  upon  it,®  the  logical 
consequence  of  this  statutory  reform  has  been  to  turn  a  large 
number  of  former  contingent  remainders  into  vesrted  remainders.^* 

Limitation  in  the  Event  that  a  Person  Die  before  Majority.  A  remainder 
in  fee,  to  take  effect  in  the  event  that  the  persons  to  whom  the  first 
remainder  is  limited  die  under  the  age  of  twenty-one  years,  is  called 
by  the  revisers  "  a  contingent  remainder,"  ^  and  such  it  was  at  com- 
mon law.^  If  then  such  a  remainder  remains  contingent  since  the 
Revised  Statutes  it  falls,  probably,  within  Mr.  Fearne's  first  class 
of  contingent  remainders.  But  it  is  certainly  not  a  contingent  re- 
mainder which  now  suspends  the  power  of  alienation  unlawfully, 
for  it  is  expressly  tolerated  by  the  Revised  Statutes.^ 

Mr.  Fearne's  First  and  Third  Classes  of  Contingent  Remainders.  It  is 
quite  clear  that  those  contingent  remainders  which  were  contingent 
at  common  law,  because  the  particular  estate  might  determine  be- 
fore the  contingency  on  which  the  remainder  was  to  vest,  are  not 
contingent  on  that  account  since  the  Revised  StatutesJ^  If  the  first 
and  third  of  Mr.  Fearne's  classes  of  remainders  have  thus  become 
largely  irrelevant  to  present  conditions  of  our  law,  the  integrity  of 
Mr.  Fearne's  classification,  as  a  whole,  is,  for  present  purposes,  cer- 
tainly much  impaired. 

*^  88  57,  58,  Real  Prop.  Law,  being  at  p.  347;  Butler  v.  Butler,  3  Barb. 

I  R.  S.  725,  §§  32,  34.    See  Revisers*  Ch.  at  p.  308. 

notes  to  these  sections.  ^  Moore  v.  Littel,  41  N.  Y.  66. 

«2  Butler  V.  Butler,  3  Barb.  Ch.  304,  «^  8  42,  Real  Prop.  Law. 

308.  «8  Striker   v.    Mott,    28    N.    Y.    at 

63  i    R.    S.   725,   8   34;    88    57,  58,  p.  93,  citing  Feame  C.  R.  225. 

Real  Prop.  Law.  C9  §  42,  Real  Prop.  Law. 

w  Prest.  Abst.  107.  ''^  i   R.   S.  725,   8   34  *,  Real  Prop. 

«  Cf.  Schettler  v.  Smith,  41  N.  Y.  Law,  8  58. 
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^Qh7^^^  Second  and  Fourth  Classes.   But,  as  Mr.  Fearne's  classifica- 

lij^^  .  is  still  so  frequently  referred  to,  let  us  briefly  examine  his  re- 

^ft.  '^S  classes,  the  second  and  the  fourth:    "(2)  Where  the  con- 

*^  cf^^^'  ^"  which  the  remainder  is  to  take  effect,  is  independent  of 

^^p;^  .^^^rmination  of  the  preceding  estate,"  which  involves,  as  he 

^^  ^  ^^,  a  case  "  where  some  uncertain  event,  unconnected  with, 

^  ^^^llateral  to,  the  determination  of  the  preceding  estate,  is,  by 

V  ^^  ^\ire  of  the  limitation,  to  precede  the  remainder.   As  if  a  lease 


^>  V  ^e  to  A.  for  life,  remainder  to  B.  for  life,  and  if  B.  die  before 
U  ^>nainder  to  C.  for  life;  here  the  event  of  B.'s  dying  before 
•^^  ^es  not  in  the  least  affect  the  determination  of  the  particular 
estate,  nevertheless  it  must  precede  and  g^ve  effect  to  C.'s  renwiin- 
der;  but  such  event  is  dubious,  it  may  or  may  not  happen,  and  the 
remainder  depending  on  it  is,  therefore,  contingent."  It  is  said 
that  remainders  executory,  or  those  remainders  dependent  on  future 
and  uncertain  events,  continue  to  be  contingent  remainders  since 
the  Revised  Statutes.*^  Even  if  this  be  granted  it  is  to  be  observed 
that  whenever  the  persons  to  take  such  remainders  are  certain,  it  is 
doubtful,  as  pointed  out  below,  whether  such  a  contingent  remain- 
der tends  longer  to  a  perpetuity  in  this  State.^ 

fiemainders  after  Life  Estate,  with  Power  to  Defeat  by  Consumption.' 

There  is  a  class  of  remainders  now  permissible  in  this  State  since 
the  Revised  Statutes  where  life  tenant  is  given  power  to  defeat  the 
enjoyment  of  the  remainder  in  possession,  by  a  prior  consumption 
of  the  entire  estate.^*  Are  such  remainders,  therefore,  to  be  held 
contingent?  If  so,  they  resemble  Mr.  Fearne's  second  class,  al- 
though he  could  not  have  anticipated  their  inclusion,  as  such  a 
remainder  was  unknown  in  his  day,  and  is  only  permissible  by  pro- 
vision of  the  Revised  Statutes.'^**  Such  a  remainder  seems  at  times 
to  be  styled  a  "  vested  contingent  remainder ;"  ^®  a  palpable  con- 
tradiction, if  we  resort  to  the  classifications  of  Mr.  Fearne  and  his 
congeners.  As  enjoyment  in  possession  is  never  the  test  of  a  vested 
remainder,  but  rather  the  possibility  of  taking  effect  in  possession 
if  the  particular  estate  were  to  cease  at  the  instant,'^*'  it  would  seem 

'^  The  inquirer  may  find  Coleman's  ^eRoosa  v.  Harrington,  171  N.  Y. 

Epitome  of  Fearne  a  useful  abrtdg-  341.  .  See     equally     inartificial    'lari- 

ment.    See  also  Challis,  -98  seq,  guage  about  **  Contingent  remainders 

^Cushman  v.-Cushmani  116  App.  vesting -immediately  :"^     Cushman   v. 

Div.  763,  770.  'CuShman;ii6  App.  Div.  763,  771;  i?/. 

^  Infra;  pp.  252,  ^853.  Dsina  v.  Jotteis,  91  iil.  ^96. 


^^  Infra,  pjk  291,  300.  "^  lufrd,  p.  245. 

W I  R.  S.  72*4.  H- 26,  52,  Rear  Prop. 
Law. 
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that  the  power  to  consume  should  be  regarded  as  immaterial   to 
the  question  of  vestingj® 

Mr.  Feame's  Second  Class  —  Limitationa  to  Sanrivors.  It  is  evident 
that  limitations  to  the  survivor  or  survivors  of  two  or  more  persons 
in  being,  when  such  survivorship  is  not  to  be  determined  until  the 
expiration  of  a  precedent  estate,  created  at  the  same  time,  fall  under 
Mr.  Feame's  second  class  of  contingent  remainders,  even  since  the 
Revised  Statutes.'^® 

Rules  of  Construction  of  Devises.  Several  rules  of  construction  should 
be  next  noticed:  (I)  It  is  a  rule  of  testamentary  construction  in 
regard  to  devises  that  the  time  to  determine  survivorship  must  be 
very  clearly  fixed  at  the  expiration  of  the  precedent  estate,  or  it 
will  be  presumed  to  be  referred  to  the  time  of  the  testator's  death, 
as  the  ordinary  presumption  is  that  the  testator,  by  survivorship, 
refers  to  the  period  of  enjoyment  in  possession  and  not  to  the  time 
of  vesting.®^ 


78 Cf.  %  41,  Real  Prop.  Law;  Lewis 
V.  Howe,  174  N.  Y.  340;  Hayden  v. 
Sugden,  48  Misc.  Rep.  108,  120; 
Dana  v.  Jones,  91  App.  Div.  496,  499. 

78  Carmichael  v.  'Carmichael,  4 
Keyes,  346 ;  Kelso  v.  Lorillard,  85  N. 
Y.  177;  Purdy  v.  Hayt,  92  id.  446, 
454;  NelHs  V.  Nellis,  99  id.  505; 
Townsend  v.  Frommer,  125  id.  446, 
468,  470;  U.  S.  Trust  Co.  V.  Roche, 
116  id.  120,  131;  Moore  v.  Littel,  41 
id.  at  p.  80;  Goebel  v.  Wolf,  113  id. 
405,  412;  Matter  of  Allen,  151  id. 
243;  Hillen  v.  Iselin,  144  id.  365,  376; 
cf.  Byrnes  v.  Stilwell,  103  id.  453, 
459;  Pickert  v.  Windecker,  73  Hun, 
476;  Lingsweiler  v.  Hart,  10  App. 
Div.  156 ;  Tompkins  v.  Verplanck,  id. 
572;  s.  c,  154  N.  Y.  634;  McGillis  v. 
McGillis,  154  id.  532;  Geisse  v. 
Bunce,  23  App.  Div.  ^;  Monson  v. 
Paine,  22  Misc.  Rep.  639;  Paget  v. 
Melcher,  26  App.  Div.  12,  18;  s.  c, 
156  N.  Y.  399;  Cox  V.  Weisner,  43 
App.  Div.  591;  Hall  v.  La  France 
Engine  Co.,  158  N.  Y.  570;  Matter 
of  Conolly.  38  Misc.  Rep.  533 ;  Mat- 
ter of  Walker,  39  id.  680;  Dougherty 
V.  Thompson,   167  N.  Y.  472,  487; 


Denison  v.  Denison,  96  App.  Div. 
418;  Ketchum  v.  Ketchum,  100  id. 
423;  Hebberd  v.  Lese,  107  id.  425; 
Richards  v.  Hartshome,  no  id.  650; 
Schwartz  v.  Rehfuss,  129  id.  630; 
Matter  of  Lansing,  183  N.   Y.  238, 

251. 
*>  Moore  v.  Lyons,  25.  Wend.  1 19 ; 

Kent  V.  Kent,  99  App.  Div.  112,  116; 
Williams  v.  Boul,  loi  id.  593,  596; 
Matter  of  Yerks,  107  id.  240;  David- 
son V.  Jones,  112  id.  254;  Cone  v. 
Kent,  128  id.  409;  Livingston  v. 
Greene,  52  N.  Y.  118;  Embury  v. 
Sheldon,  68  id.  227,  235;  Stevenson 
V.  Lesley,  70  id.  512;  Matter  of  The 
N.  Y.,  L.  &  W.  R.  Co.,  105  id.  92; 
Nelson  v.  Russell,  135  id.  137,  140; 
Matter  of  Tienken,  131  id.  391; 
Washbon  v.  Cope,  144  id.  287 ;  Stokes 
v.  Weston,  142  id.  433,  436;  Sage  v. 
Wheeler,  3  App.  Div.  38;  Gwyer  v. 
Gwyer,  5  id.  155;  Chapman  v.  Moul- 
ton,  8  id.  64;  Wadsworth  v.  Murray, 
29  id.  191,  199;  afTd.,  161  N.  Y.  274; 
Karstens  v.  Karstens,  29  App.  Div. 
229,^36;  Kelly  V.  Kelly,  61  N.  Y.  47; 
Quackenboss  v.  Kingsland,  102  id. 
128;  Curtis  v.  Waldron,  81  App.  Div. 
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(II)  In  limitations  of  a  fee  on  a  fee  another  rule  of  construc- 
tion should  be  noticed:  Where  a  devise  is  to  "A."  in  fee,  and  in 
case  of  his  death  without  issue  to  another,  the  contingency  referred 
to  is  the  death  of  the  first-named  devisee  during  the  lifetim-e  of  the 
testator;  and  if  such  devisee  survive  the  testator,  he  takes  an  ab- 
solute fee.®^  But  this  rule  applies  only  where  the  context  of  the 
will  contains  nothing  to  show  a  contrary  intention.®^  It  is  never 
permitted  to  operate  in  a  case  where  another  point  of  time  is  indi- 
cated, or  when  a  life  estate  intervenes.® 

(III)  A  limitation  is  never  construed  as  an  "executory  devise" 
'when  it  may  take  effect  as  a  remainder.®* 

(IV)  Where  the  first  devisee  takes  a  life  estate  (and  not  a  fee) 
-which  begins  in  possession  at  the  death  of  testator,  then  the  gen- 
eral rule  is  that  a  disposition  over  contingent  on  death  refers  to  a 
death  during  the  intervening  life  estate.®* 

RtJes  of  Conatnictioii  of  Bequests.  The  general  rules  of  construction 
it  is  also  to  be  observed  differ  in  respect  of  devises  and  bequests. 
In  regard  to  bequests,  rule  (I)  is,  that  words  of  survivorship  are 
referable  to  the  period  of  division  and  enjoyment  unless  there  is 
a  special  intent  to  the  contrary.®^     But  in  some  cases  distribution 


351;  Vanderzee  v.  Slingerland,  103 
N.  Y.  47 ;  Colby  v.  Doty,  158  id.  323, 
327 ;  Ccnkie  v.  Grisson,  24  Misc.  Rep. 
115;  Canfield  v.  Fallon,  26  id.  345, 
351;  Coon  V.  Coon,  38  id.  693;  Mat- 
ter of  Russell,  59  App.  Div.  242,  247 ; 
MaUer  of  Cramer,  id.  541 ;  aflFd.,  170 
N.  Y.  271;  Ackerman  v.  Ackerman, 
^3  App.  Div.  370;  Matter  of  Watts, 
68  id.  357;  Matter  of  Peters,  69  id. 
465,  4^;  cf.  Goebel  v.  Wolf,  113  N. 
Y.  405,  412 ;  Lyons  v.  Weeks,  53  App. 
Div.  212;  s.  c,  167  N.  Y.  135. 

81  Matter  of  N.  Y.,  L.  E.  &  W.  R. 
Co.,  105  N.  Y.  92;  Stokes  v.  Weston, 
142  id.  433,  436;  Vanderzee  v. 
Slingerland,  103  id.  47,  55;  Smith  v. 
Hull,  97  App.  Div.  228. 

®  Chapman  v.  Moulton,  8  App. 
Div.  64;  Vanderzee  v.  Slingerland, 
103  N.  Y.  47,  55;  Matter  of  Crane, 
170  id.  271,  375;  Gragg  v.  Gragg, 
46  Misc.  Rep.  197;  Hebberd  v.  Lese, 
107  App.  Div.  425,  428;  Webel  v. 
Kdly,  III  id.  521,  524;  Gilliam  v. 


Guaranty  Trust  Co.,  11 1  id.  656; 
Cone  v.  Kent,  128  id.  409;  Matter  of 
Disney,  190  N.  Y.  409. 

88  Matter  of  Baer,  147  N.  Y.  at 
p.  354;  Pfister  v.  Writer,  33  Misc. 
Rep.  701,  706;  Matter  of  Cramer,  59 
App.  Div.  538,  543;  Matter  of  Gor- 
don, 82  id.  439;  Davidson  v.  Jones, 
112  App.  Div.  254,  258;  Matter  of 
Farmers*  Loan  &  Trust  Co.,  119  App. 
Div.  104;  189  N.  Y.  202. 

8*Manice  v.  Manice,  43  N.  Y.  at 
p.  368;  supra,  p.  218. 

85  Matter  of  Farmers*  Loan  & 
Trust  Co.,  189  N.  Y.  202,  207,  citing 
Fowler  v.  Ingersoll,  127  id.  472; 
Lyons  v.  Ostrander,  167  id.  135,  140; 
and  see  Cone  v.  Kent,  128  App.  Div. 
409,  412. 

8«Teed  v.  Morton,  60  N.  Y.  502; 
Vincent  v.  Ncwhouse,  83  id.  505; 
Carr  v.  Smith,  25  App.  Div.  214;  cf, 
Goebel  v.  Wolf,  113  N.  Y.  405,  412; 
Matter  of  Seebeck,  140  id.  241,  246; 
Matter  of  Baer,  X47  id.  348;  Dela* 
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is  postponed  for  the  benefit  of  the  property,  even  though  the  shares 
are  vested.®^ 

(II)  Where  futurity  is  annexed  to  the- substance  of  a  gift  made 
by  will  the  vesting  is  suspended ;  but  if  the  gift  is  absolute  and  the 
time  for  payment  only  is  postponed,  the  gift  is  vested.^ 

(III)  It  is  also  a  rule  of  construction,  that  where  there  is  no  g-ift 
but  by  a  direction  to  executors  or  trustees  to  pay  or  divide  at  a 
future  time,  the  vesting  in  the  donee  will  not  take  place  until  that 
time  arrive.^  But  this  rule  is  to  be  applied  in  subordination  to 
the  testator's  intention  and  is  not  inflexible.**  It  has  no  application 
when  the  postponement  of  pa3rment  is  simply  for  the  purpose  of 
letting  in  an  intermediate  estate.*^  So  if  there  is  a  direct  gift  this 
rule  has  no  application.®^ 


field  v»  Shipman,  i8  Abb.  N.  C.  291, 
and  note,  p.  297;  Shangle  v.  Hallock, 
6  App.  Div.  55 ;  Matter  of  Embree,  9 
id.  602;  affd.,  154  N.  Y.  778;  Clark 
V.  Camman,  14  App.  Div.  127;  Mon- 
son  V.  Paine,  22  Misc.  Rep.  639; 
Geisse  v.  Bunce,  23  App.  Div.  289; 
Smith  V.  Lansing,  24  Misc.  Rep.  566, 
573;  Cogan  v.  McCabe,  23  id.  739, 
743;  Staples  V.  Hawes,  24  id.  475, 
479;  Conelly  v.  O'Brien,  40  App. 
Div.  574;  166  N.  Y.  406;  Matter  of 
Bowers,  109  App.  Div.  566;  Matter 
of  Farmers*  Loan  &  T.  Co.,  189  N. 
Y.  202;  Trowbridge  v.  Coss,  126 
App.  Div.  679,  683. 

^  Smith  V.  Smith,  31  App.  Div. 
598 ;  Matter  of  Batelle,  24  Misc.  Rep. 
61,  63;  Bushnell  v.  Carpenter,  28 
Hun,  19,  21;  s.  c,  92  N.  Y.  270^ 
273;  Robert  v.  Corning,  89  id.  227, 
240;  Kanhardt  v.  Bradish  39  Misc. 
Rep.  103. 

«  Smith  V.  Edwards,  88  N.  Y.  103 ; 
Miller  v.  Gilbert,  144  id.  73;  Matter 
of  Baer,  147  id.  348;  Matter  of  Em- 
bree, 9  App.  Div.  602;  Hersec  v. 
Simpson,  20  id.  lOO;  Weston  v. 
Goodrich,  .12  id.  250 ;  Geisse  v.  Bunce, 
23  id.  289;  Paget  v.  Melcher,  26  id. 
12,  18;  Sanson  v.  Bushnell,  25  Misc. 
Rep.  268»  274;  CanfieM  v.  Fallon,  26 
id.  .345,  .35o;.Zartman  v.  Ditmara,  37 
App.  Div.  173,  177;  Matter  of  Elliott, 


27  Misc.  Rep.  258,  261;  Loder  v. 
Hatfield,  71  N.  Y.  92,  98^  100 ;  Clark 
v.  Cammann,  160  N.  Y.  315;  Mat- 
ter of  Crane,  164  id.  71,  76 ;  Rudd  v. 
Cornell,  58  App.  Div.  207,  212; 
Quade  v.  Bertsch,  65  id.  600,  605; 
Matter  of  Boyce,  37  Misc.  Rep.  146; 
Matter  of  Conger,  81  App.  Div.  493, 
500;  Matter  of  Roberts,  112  id.  732, 

735- 

8»Shipman  v.  RoUins,  98  N.  Y. 
311,  327;  Matter  of  Baer,  147  id. 
348.  354;  Matter  of  Traver,  30  App. 
Div.  264 ;  Matter  of  Crane,  164  N.  Y. 
.71,  76;  Rudd  v.  Cornell,  171  id.  ii4t 
122;  Schlereth  v.  Schlereth,  173  id. 
444,  449;  Lewisohn  v.  Henry,  179  id. 
352,  3S6;  Gilliam  v.  Guaranty  Trust 
Co.,  186  id.  127. 

w  Matter  of  Young,  145  N.  Y. 
535i  538;  Matter  of  Traver,  30  App. 
Div.  261,  264;  Matter  of  Elliott,  27 
Misc.  Rep.  258;  Matter  of  Brown, 
154  N.  Y.  313,  32s;  Aldridge  v.  Ald- 
ridge,  43  App.  Div.  411,  413;  Gk)ebel 
V.  Wolff,  113  N.  Y.  40s,  411;  Matter 
of  Tienken,  131  id.  391 ;  Matter  of 
Russell,  59  App.  Div.  242,  247; 
Roosa  V.  Harrington,  171  N.  Y.  341, 
.  »i  Matter  of  Hogarty,  62  App.  Dhr. 
79,  84. 

w  Matter  of  Cnmc,  164  N.  Y.  71. 
76. 
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(IV)  Where  final  division  and  distribution  is  to  be  made  among 
a  class,  the  benefit  of  the  will  must  be  confined  to  those  persons  who 
come  under  the  category  at  the  time  when  the  distribution  or  divi- 
sion is  directed  to  be  made.^  But  a  gift  to  a  class  will  not  be  pre- 
sumed.^ A  gift  to  a  class  is  an  aggregate  gift  to  a  body  of  persons 
living  but  uncertain  in  niunber,®**  at  the  time  of  making  the  gift.*® 

(V)  A  gift  of  personalty  may,  however,  it  is  said  be  neither  con- 
tingent nor  vested,  but  substitutional  if  limited  in  the  disjunctive.*" 
But  such  a  classification  is  not  consistent  with  the  Revised  Statutes. 

As  all  future  interests  in  personal  property  are  now  subject  to 
the  rules  relating  to  future  estates  in  lands,^  the  foregoing  canons 
of  construction  relative  to  bequests  are  not  without  practical  im- 
portance to  the  rules  relative  to  the  vesting  of  future  estates  in 
lands. 

Piertmption  of  Survivonhip.  We  should  next  call  attention  to  the 
general  rule,  that  where  persons  perish  in  a  common  disaster  there 
is  no  presumption  of  survivorship.^ 

Heir  not  Dirinherited  by  ImpIicatioiL  While  considering  rules  of  con- 
struction, there  is  a  very  important  maxim  of  the  old  law  which 
should  not  be  forgotten,  viz.,  that  an  heir-at-law  is  not  to  be  disin- 
herited, without  an  express  devise  or  necessary  implication.^  This 
fundamental  rule  still  obtains  in  modem  law.^ 

Kr.  Feanifl^t  Fourth  Claas.  Having  now  surveyed  the  principal  rules 
applied  in  practice,  in  order  to  determine  whether  estates  and  inter- 
ests are  vested  or  contingent,  let  us  turn  to  Mr.  Feame's  last  class 

« Matter  of  Bacr,  147  N.  Y.  348;  cases  cited  in  Lyons  v.  Ostrander, 

Rndd  v.  Cornell,   171   id.  114,  122;  167  id.  135;  Weyman  v.  Weyman,  82 

Bisson  V.  West  Shore  R.  R.  Co.,  143  App.  Div.  342. 

id  125;  Eckert  v.  Wilklow,  26  Misc.  »i  R.  S.  ^^^,  W  i,  2;  (  11,  Per- 

Rep.  294i   Lose  v.   Miller,  71   App.  sonal  Property  Law. 

Div.  195;  Matter  of  Keogh,  112  id.  ••St.  John  v.   Andrews  Institute, 

414;  Matter  of  Tallmadge,  60  Misc.  117  App.  Div.  698;  191  N.  Y.  254. 

Rep-  394;   Pimcl  y.   Betjeman,   183  ijarman's  Rule  IV. 

N.    Y*    194;    Gilliam    v.    Guaranty  2  Scott  v.  Guernsey,  48  N.  Y.  106; 

Tmst  Ca,  186  id.  127.  Brown  v.  Quintard,  177  id.  75,  84 ; 

M  Matter   of   Russell,   168  N.   Y.  McCaffrey  v.   Manogue,   196  U.   S. 

169.  563;  Areson  v.  Areson,  3  Den.  458, 

•0  Matter  of  .Kimberly,  150  N.  Y.  464;  Trowbridge  v.  Coss,  126  App. 

90;  Pimd  ▼.  Betjeman,  183  id.  194.  Div.  679,  683.     But  to  some  extent 

M  Herzog   ▼.    Title    Guarantee  &  these  cases  are  inconsistent  with  the 

Trust  Co^  177  N.  Y.  86,  97.  rule  which  now  makes  void  or  lapsed 

^Westcott  v.    Higgins,   42   App.  devises  pass  to   residuary  devisees. 

Div.  69,  and  cases  there  cited;  Mat-  See  pages   369^   467  note  40,   and 

ter  of  Miller,  161  N.  Y.  71 ;  and  see  Head  v,  Williams,  125  N.  Y.  at  p.  571. 
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of  contingent  remainders:  (4)  Where  the  person  to  whom  the 
remainder  is  limited  is  not  yet  ascertained  or  not  yet  in  being," 
when  the  limitation  is  made ;  "  as  if  a  lease  be  made  to  one  for  life, 
remainder  to  the  right  heirs  of  J.  S."  ^  Here  Mr.  Fearne  adds : 
"  That,  as  there  can  be  no  such  person  as  the  right  heir  of  J.  S. 
until  the  death  of  J.  S.  (for  nemo  est  haercs  viventis),  which  may 
not  happen  till  after  the  determination  of  the  particular  estate  by  the 
death  of  tenant  for  life,  therefore  such  remainder  is  contingent."* 
Leaving  the  consideration  of  limitations  to  persons  not  in  esse  for 
the  present,  let  us  consider,  first,  whether  limitations  of  remainders 
to  the  heirs  of  a  living  person  as  purchasers  are  still  contingent 
since  the  Revised  Statutes.  At  common  law  remainders  so  limited 
were,  as  Mr.  Fearne  states,  contingent,  not  vested.*  Yet  in  the 
leading  case  of  Moore  v.  Littel,*  under  the  Revised  Statutes,  a 
limitation  of  a  remainder  to  heirs  of  a  living  person  was,  in  so  far 
as  living  heirs  presumptive  were  concerned,  held  to  create  a  vested 
remainder. 

Moore  v.  LitteL  Although  Moore  v.  Littel  has  been  questioned  by 
the  text-writers,^  it  has  been  since  cited  with  approval  many  times,* 
and  is  a  rule  of  property  and  the  settled  Jaw  of  this  State.®  It  is, 
however,  sometimes  claimed  that  Hennessy  v.  Patterson^^  distin- 
guishes or  limits  Moore  v.  Littel,^*  but  on  what  ground  is  not  ap- 
parent, as  we  shall  attempt  to  show  below,  while  discussing  further 
the  rules  relating  to  vested  remainders. 

Moore  v.  Littel  Rightly  Decided.  Moore  v.  Littel  was  rightly  decided 
for  the  following  reasons  peculiar  to  the  modem  law  of  New  York : 
In  that  case,  one  Samuel  Jackson,  an  owner  in  fee  simple,  con- 
veyed by  deed  in  1832  certain  freehold  premises  to  John  Jackson 
"  for  and  during  his  natural  life,  and,  after  his  decease,  to  his 
heirs  and  their  assigns   forever/'  habendum  in  nearly  the  same 

8  Fearne,  Conting.  Rem.  5.  Div.  28,  34;  Dougherty  v.  Thompson, 

4  Id.  9.  167  N:  Y.  487 ;  Gilliam  v.  Guaranty 

*  Sheridan  v.   House,  4  Abb.   Ct.  Trust  G).,  in  App.  Div.  656^  661; 

App.  Dec.  218,  224;  Fearne,  Conting.  Schell   v.   Carpenter  50  Misc.  Rep. 

Rem.  9.  400,  403. 

«4i  N.  Y.  66;  et  cf,  Du  Bois  v.  •Chinn  v.  Keith,  4  T.  &  C  126; 

Ray,  35  id.  162.  and  see  Matter  of  Gordon,  82  App. 

^  Supra,  p.  233.  Div.  439. 

«  Byrnes  v.  Stilwell,  103  N.  Y.  453 ;  10  85  N.  Y.  91. 

Surdam  v.  Cornell,  116  id.  305,  309;  11 41  N.  Y.  66;  Chapl.  Susp.  Alien., 

Losey  v.  Stanley,  147  id.  560,  567;  I  49;  Minot  v.  Minot,  17  App.  Div. 

Campbell  v.  Stokes,  142  id.  23,  30;  521. 

Van  Nostrand  v.  Marvin,  16  App. 
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words.  John  Jackson  then  had  living  children.  The  Revised  Stat- 
utes had  been  abolished  the  rule  in  Shelley's  Case,  and  the  heirs  of 
John  Jackson,  as  it  was  held,  took  as  purchasers.  The  court  held, 
in  substance,  that  the  living  heirs  presumptive  of  John  Jackson, 
during  his  life,  took  vested  remainders  (under  the  section  above^^), 
subject  to  open  and  let  in  his  after-born  children,  and  that  the  Re- 
vised Statutes  had  taken  away  the  reasons  which  made  such  remain- 
der contingent  by  the  conmion  law,  making  it  now  vested.^^ 

Under  this  section  of  the  statute  such  a  decision  seems  to  have 
been  inevitable.  It  is  no  doubt  a  well-established  maxim  of  the 
common  law  that  "  no  one  is  heir  of  the  living  — '  nemo  est  haeres 
viventisJ  "  ^*  But,  even  at  common  law  the  term  "  heirs  "  of  a  liv- 
ing person  was  sometimes  dcscriptio  personarum,  so  as  to  enable 
them  to  take  as  purchasers  and  to  vest  a  remainder,^*^  while  a 
remainder  to  the  heir  of  B.  (a  living  person)  was  always  vested; 
the  heir  presumptive  then  took  by  purchase,  as  "  heir  "  in  the  sin- 
gular number  was  a  word  of  purchase.^®  Yet  if  the  common-law 
rule,  that  a  remainder  to  the  heirs  of  a  living  person  is  contingent, 
was  inflexible,  nevertheless,  this  rule  was  changed  by  the  revisers 
of  the  Statutes  of  New  York  in  1830:  (I),  because  of  the  aboli- 
tion of  the  rule  in  Shelley's  Case,  that  the  words  are  words  of  limi- 
tatbn,  where  an  estate  is  limited  to  the  ancestor  with  remainder 
to  his  heirs;"  (II),  because  the  rule  no  longer  obtains,  that  the 
cessation  of  the  precedent  estate  before  the  vesting  of  a  remainder 
destroys  the  latter.^®  It  must  be  obvious  that  had  it  not  been  for 
the  words  "  after  his  decease  "  in  the  limitation  to  John  Jackson, 
the  accuracy  of  the  decision  in  Moore  v.  Littel  would,  after  the 
Revised  Statutes,  never  have  been  questioned  by  even  the  most 
ardent  controversialist. 

Moore  y.  LitteL  Mn  Feame  attributes  the  former  contingent  char- 
acter of  such  a  limitation  to  the  heirs  of  a  living  person,  to  the  fact 
that  the  particular  estate  might  cease  before  the  heirs  of  a  living 


J2  I  R.  S.  723,  §  13 ;  supra,  p.  233. 

i*C/.  Hawlcy  v.  James,  16  Wend, 
at  p.  121. 

1*  Feame,  Conting.  Rem.  9;  Gay- 
lord  y.  Barnes,  12S  App.  Div.  810, 

«i  Prest  Est  349.  369,  370; 
Heard  v.  Horton,  i  Den.  163,  and  see 
note  to  Shelle/s  Case,  Tudor,  Lead. 
Cas.  Real  Prop.  615;  2  Washburn 
H.  P.  (3d  ed.)  511;  Russ  y.  Max- 
well, 94  App.  Div.  at  p.  lis. 


wSug.  Gilb.  Uses,  40,  46. 

"i  R.  S.  725,  S  28;  Real  Prop. 
Law,  I  54. 

18  I  R.  S.  724,  IS  32,  34;  The  Real 
Prop.  Law,  §§  57,  58.  See  interest* 
ing  accounts  of  the  case  of  Moore  v. 
Littel,  by  Mr.  Chaplin,  x  Columbia 
Law  Rev.  279,  and  by  Mr.  Everett 
Wheder,  ibid,  p.  347. 
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person  were  ascertained.**  Since  the  Revised  Statutes  this  cessa- 
tion is  inconsequential,  or,  in  other  words,  such  a  cessation  no 
longer  gives  rise  to  a  legal  contingency.  Even  by  the  common  law, 
if  a  remainder  was  so  limited  as  to  depend  on  the  regular  deter- 
mination of  the  particular  estate,  irrespective  of  a  contingency  ex- 
pressed in  the  limitation,  the  remainder  was  vested.^  In  Moore 
V.  Littel  the  remainder  was  to  take  effect  on  the  death  of  John 
Jackson,  a  certain  event,  as  there  was  no  longer,  under  the  Re- 
vised Statutes,  any  contingency  about  the  regular  expiration  of  the 
particular  life  estate  of  John  Jackson ;  he  could  not  bar  it  or  defeat 
it.  Therefore,  even  according  to  Feame,  the  remainder  to  the  liv- 
ing children  of  Jackson  had  become,  under  the  Revised  Statutes, 
vested,  if  "  heirs  of  a  living  person  "  was  ever  descriptio  personcB.^^ 

Again,  still  another  reason  for  the  decision  in  Moore  v.  Littel: 
After  the  abolition  of  primogeniture  in  this  State,  "  heirs  "  became 
the  equivalent  of  "  heir  "  at  common  law^  by  our  Statute  of  De- 
scents; and,  for  the  same  reason,  denoted  heirs  presumptive,  both 
male  and  female.  The  term  thus  became  actually  descriptive  of 
living  persons,  such  as  children,  issue,  and  the  like,  intended 
to  take  the  estate  or  inheritance,  and  ceased  to  refer  wholly  to  an 
indefinite  succession  of  persons,  even  although  unborn  issue  might 
be  let  into  the  succession  as  we  shall  see  below.  It  is,  however^ 
to  be  observed  that  the  limitation  to  the  heirs  of  a  living  person 
in  Moore  v.  Littel  was  contained  in  a  deed  and  not  in  a  devise. 
In  Campbell  v.  Rawdon^  it  had  been  intimated  that  a  grant  of  an 
estate  to  the  heirs  of  a  living  person  was  descriptio  personcB  in  a 
devise,  but  not  in  a  deed,  but  this  distinction  exists  no  longer  in  this 
State.** 

Preston  and  the  Revised  Statutes.  The  revisers  of  the  statutes  in 
drawing  section  13  (i  R.  S.  723),^  defining  the  terms  "vested*' 
and  "  contingent,"  no  doubt  had  particular  reference  to  Mr.  Pres- 
ton's writings.^  He  had  said :  "  Every  interest  which  is  limited 
to  commence,  and  is  capable  of  commencing  on  the  regular  deter- 


^®  Supra,  p.  242. 

20  Feame,  Conting.  Rem.  19,  215, 
216,  217,  223. 

21  When  "heirs"  now  descriptio 
persons:  vide  Heath  v.  Hewitt,  127 
N.  Y.  166;  Hillen  v.  Isclin,  144  id. 
at  pp.  374,  375 ;  and  cf,  Illman  v. 
Davis,  95  id.  17;  Montignani  v. 
Blade,  145  id.  iii. 

S2At   common   law   remainder   to 


the  heir  (singnlar)  of  B.  was  vested; 
supra,  p.  243. 

28  17  N.  Y.  412,  416,  417. 

^  Heath  v.  Hewitt,  127  N.  Y.  166; 
Browne  v.  Murdock,  12  Abb.  N.  C 
360;  Matter  of  Embree,"  9  App.  Div. 
602;  aflFd.,  154  N.  Y.  778. 

^  Supra,  p.  230. 
•    ^Before'  that    titne   reprinted   in 
f*Tew  York  and  Philadelphia. 


§  40  Rule  of  Construction.  245 

mination  of  the  prior  particular  estate,  at  whatever  time  the  par- 
ticular estate  may  determine,  is  in  point  of  law  a  vested  estate; 
and  the  universal  criterion  for  distinguishing  a  contingent  interest 
from  a  vested  estate  is  that  a  contingent  interest  cannot  take  effect 
immediately,  even  though  the  former  estate  were  determined ;  while 
a  vested  estate  may  take  effect  immediately,  whenever  the  particu- 
lar estate  shall  determine."  ^  In  the  light  of  this  distinction,  and 
the  abolition  of  the  rule  in  Shelley's  Case,  and  the  other  reforms 
instituted  by  the  Revised  Statutes,  the  decision  in  Moore  v.  Littel 
certainly  seems  sound. 

Seal  Distinction  between  Vested  and  Contingent.  In  Moore  v.  Littel  the 
living  children  of  John  Jackson  might  die  without  issue  before  their 
father,  and  they  might  never  enjoy  the  remainder  in  possession, 
but  such  is  not  the  uncertainty  which  makes  a  remfainder  contin- 
gent. It  is  the  capacity  of  taking  effect  in  possession  if  the  par- 
ticular estate  determine  which  always  distinguishes  a  vested  from 
a  contingent  remainder.^  So  the  vested  remainder  in  the  living 
children  of  John  Jackson  might  open  and  let  in  after-bom  children 
without  disturbing  the  vested:  quality  of  the  estate;^  for,  once 
vested,  the  same  remainder,  regarded  as  a  partible  whole,  can- 
not become  contingent"*^  The  right  of  the  after-bom  issue  to 
so  take  is  not  a  contingent  estate  at  all,  but  a  mere  possibility  not 
disturbing  the  vested  quality  of  the  inheritance.. 

Constraction  Favors  Vesting.  It  may  be  argued  that  this  construc- 
tion makes  nearly  all  remainders  vested;  but,  as  it  was  said  in 
Moore  v.  Littel,^^  this  is  no  objection.  On  the  contrary  it  is  a 
great   advantage.     Courts   always   prefer   to  construe    estates  as 

27  1  Prest.  Abst.  io8.  v.  Young,  ipi  N.  Y.  157,  162 ;  Matter 

M  Feame,    Conting.    Rem.    216 ;    i  of  Haggerty,  128  App.  Div.  749- 

Prest.   Est.  77;   i  R.   S.  723,   i   13;  2»Fearne,  Conting.  Rem.  313,  314; 

The  Real  Prop.  Law,  art.  II,  §  30;  Nodine  v.  Greenfield,  7  Paige,  544; 

Van  Axte  v.  Fisher,  117  N.  Y.  401,  Wilberv.Wilber,  4sApp.Div.158. 162; 

403;  Matter  of  Embree,  9  App.  Div.  165  N.  Y.  451;  Carpenter  v.  Scher- 

602;  affd,  154  N.  Y.  778;  Lawrence  merhom,  2  Barb.  Ch.  314;  Haug  v. 

V.  Bayard,  7  Paige,  70,  75 ;  Mead  v,  Schumacher,  166  N.  Y.  506 ;  Lyons  v. 

Mitchell,  17  N.  Y.  210,  213;  Surdam  Ostrander,  167  id.  135;  U.  S.  Trust 

V.  Cornell,  116  id.  305,  309;  Hotaling  Co.  v.  Wheeler,  73  App.  Div.  289; 

V.  Marsh,  132  id.  29;  Matter  of  Tra-  Russ  v.  Maxwell,  94  id.  at  p.  115;  Van- 

ver,  161  id.  54,  58;  Lewis  v.  Howe,  derpoel  v.  Burke,  63  Misc.  Rep.  545. 

170  id.  340,  347 ;  Matter  of  Yerkes,  30  i    Prest.    Est.    66 ;    Stringer    v. 

107  App.  Div.  240;  Schell  v.  Carpen-  Young,  191  N.  Y.  157,  162. 

tcr,  50  Misc.  Rep.  400,  403 ;  Stringer  8I  At  p.  79. 
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vested  rather  than  contingent,^  and  such  is  the  rule  by  the  com- 
mon  law.^  At  common  law  estates  were  always  so  construed,  if 
possible,  as  to  vest  at  the  earliest  possible  moment  Thus  in  set- 
tlements where  the  question  is,  whether  the  persons  taking  are  those 
in  existence  at  the  date  of  the  settlement  or  those  in  existence  at 
the  expiration  of  the  prior  estates  limited,  the  construction  is  in 
favor  of  the  former.^  One  reason  that  formerly  animated  the 
courts  to  declare  estates  vested,  rather  than  contingent,  was  that 
vested  estates  could  be  alienated  more  freely  than  contingent  es- 
ti-tes,  which  could  be  alienated  only  in  equity  by  way  of  estoppel.** 
This  is  often  repeated  in  the  books.^®  Such  reasons  for  holding 
remainders  vested  have,  no  doubt,  now  disappeared  owing  to  the 
reforms  instituted  by  the  Revised  Statutes,  which  have  made  all 
contingent  remainders  alienable  by  persons  in  esse,^  But  the 
courts  still  adhere  to  the  rule  of  construction  which  favors  vesting,^ 
so  as  to  prevent  disinheriting  the  issue  of  remaindermen,^  and  in 
order  to  avoid  uncertainty  as  to  titles,  and  make  estates  permanent.*^ 


82  Moore  v.  Lyons,  25  Wend,  at  p. 
126;  Moore  v.  Littel,  41  N.  Y.  at  p. 
79;  Manice  v.  Manice,  43  id.  at  p. 
368;  Livingston  v.  Greene,  52  id. 
118,  123;  McKinstry  v.  Sanders,  2 
S.  C.  181 ;  58  N.  Y.  662 ;  Embury  v. 
Sheldon,  68  id.  227,  236;  Smith  v. 
Edwards,  88  id.  at  p.  109;  Byrnes  v. 
Stilwell,  103  id.  453,  460;  Stokes  v. 
Weston,  142  id.  433 ;  Matter  of  Mer- 
riman,  91  Hun,  120;  Bunyan  v.  Pear- 
son 8  App.  Div.  84 ;  Sage  v.  Wheeler, 
3  id.  38;  Minot  v.  Minot,  17 
id.  521,  526;  Wadsworth  v.  Murray, 
29  id.  191,  199;  Miller  v.  Von 
Schwarzenstein,  51  id.  18,  22;  Nelson 
V.  Russell,  13s  N.  Y.  137;  Hersee 
V.  Simpson,  154  id.  496,  500;  Corse 
V.  Chapman,  153  id.  466;  Matter 
of  Russell,  168  id.  169;  Lewis  v. 
Howe,  174  id.  340,  346;  Kent  v. 
Kent,  99  App.  Div.  112,  116;  Matter 
of  Wiley,  iii  id.  590,  599;  revd.,  188 
N.  Y.  579;  Matter  of  Salisbury  61 
Misc.  Rep.  550,  553. 

^^  See  Smith's  Edition  of  Fearne, 
Connting.  Rem.  vol.  2,  p.  y^,  §  200; 
•  onetimes  cited  "  Smith's  Ex.   Int." 

3*3    Davidson,    Conv.    268,    269; 


Dougherty  v.  Thompson,  167  N.  Y. 

472,  4S3. 
85  Hennessy  v.  Patterson,  85  N.  Y. 

sit  p.  99;  see  also,  under  %  59,  Real 

Prop.  Law." 

8«  Livingston  v.  Greene,  52  N.  Y. 
at  p.  123;  and  see  above,  p.  46; 
infra,  p.  252. 

^^%  57,  58,  Real  Prop.  Law. 

38  Livingston  v.  Greene,  52  N.  Y. 
at  p.  123;  Moore  v.  Littel,  41  id.  at 
p.  79;  Stokes  v.  Weston,  142  id.  433, 
et  ut  supra;  Connelly  v.  O'Brien,  166 
id.  406;  Hersee  v.  Simpson,  154  id. 
496;  Cogan  V.  McCabe,  23  Misc.  Rep. 
739»  742 ;  Canfield  v.  Fallon,  43  App. 
Div.  561,  568;  Haug  v.  Schumacher, 
166  N.  Y.  506,  516;  Dougherty  v. 
Thompson,  167  id.  472,  483;  Man- 
hattan Real  Estate  Assn.  v.  Cudlipp, 
80  App.  Div.  532,  534. 

8®  Lewis  v.  Howe,  174  N.  Y.  340, 
346. 

« Byrnes  v.  Stilwell,  103  N.  Y. 
460;  Du  Bois  V.  Ray,  35  id.  162; 
Bowditch  v.  Ayrault,  132  id.  222,  228 ; 
Murtha  v.  Wilcox,  47  App.  Div.  526- 
529;  Matter  of  Russell,  168  N.  Y. 
169;  Matter  of  Howland,  37  Misc. 
Rep.  114,  119. 
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Yet  while  the  gneneral  rule  still  favors  vesting,  as  just  stated  above, 
it  is  after  all  only  a  rule  of  construction  which  must  yield  to  a  tes- 
tator's intention  when  that  is  reasonably  clear.*^ 

A  Sole  of  Property.  It  is  now  the  established  doctrine  in  this  State, 
and  a  rule  of  property,  that  under  a  limitation  of  a  life  estate  to 
'*A.,"  remainder  to  his  heirs,  the  living  heirs  presumptive  of  "A.," 
if  not  aliens,*^  take  in  his  lifetime  a  vested  remainder,*^  but  de- 
feasible^ and  subject  to  open  and  let  in  after-born  children,**^  in- 
cluding those  posthumous  ;**  but  this  is  not  equivalent  to  the  state- 
ment, as  we  shall  show  below,  that  such  vested  remainders  do  not 
now  tend  to  a  perpetuity  under  the  Revised  Statutes.  This  rule 
of  property  was  established  by  the  case  of  Moore  v.  Littel,  before 
noticed  at  length. 

Mooie  ▼.  Littd  not  Questioned.  It  has  been  intimated^^  that  Hen- 
nessy  v.  Patterson^  shakes  the  authority  of  Moore  v.  Littel!**  It  is 
not  easy  to  see  why.  There  is  in  the  case  of  Hennessy  v.  Patterson 
a  purely  hypothetical  construction  of  a  devise  adjudged  by  those 
rules  of  the  common  law  then  entirely  superseded.  Now,  as  such 
hypothetical  construction  is  also  based  on  the  common  law  without 
the  application  of  the  rule  in  Shelley's  Gase  (a  very  difficult  reso- 
lution), it  is  purely  obiter.^  In  Hennessy  v.  Patterson,  the  real 
case  was  this:    A  person  presumably  inops  consilii,  as  the  will  is 


*iLewisohn  v.  Henry,  179  N.  Y. 
352,  361;  Richards  v.  Hartshorne, 
110  App.  Div.  650,  653;  Cone  v. 
Kent,  128  App.  Div.  409,  412. 

^^McGillis  V.  McGillis,  11  App. 
I^iv.  359,  362 ;  Wadsworth  v.  Murray, 
29  id.  191. 

«a  Moore  v.  Littel,  41  N.  Y.  66. 

**  Van  Nostrand  v.  Marvin,  10 
App.  Div.  28,  34;  Dougherty  v. 
Thompson,  167  N.  Y.  472,  487 ;  Man- 
hattan Real  Estate  Assn.  v.  Cudlipp, 
80  App.  Div.  532,  535;  Gilliam  v. 
Guaranty  Trust  Co.,  11 1  id.  656,  661. 

« Moore  v.  Littel,  41  N.  Y.  66; 
House  y.  Jackson,  50  id.  161 ;  Mon- 
arque  v.  Monarque,  80  id.  320; 
.Byrnes  v.  Stilwell,  103  id  453;  Sur- 
dam  v.  Cornell,  116  id.  305;  Nelson 
V.  Russell,  135  id.  137;  Campbell  v. 
Stokes,  142  id.  23;  Tompkins  v.  Ver- 
planck,  10  App.  Div.  572;  154  N.  Y. 
634;  Minot  V.  Minot,  17  App.  Div. 
521;    Paget   V.   Melcher,   26  id.    12; 


Townsend  v.  Frommer,  125  N.  Y. 
466,  468. 

*«i  R.  S.  725,  5  30;  Real  Prop. 
Law,  S  56;  and  see  below  under  this 
section. 

^''Chapl.  Susp.  Alien.,  8  51;  Minot 
V.  Minot,  17  App.  Div.  521,  526; 
Washburn,  Real  Prop.  (4th  ed.)  229; 
I  Columbia  Law  Rev.  279,  347 ;  Man- 
hattan Real  Estate  Assn.  v.  Cudlipp, 
80  App.  Div.  532,  536. 

« 85  N.  Y.  91. 

*»4i  N.  Y.  66. 

^  E.  g.,  it  is  by  no  means  certain 
at  common  law  that  a  remainder 
could  not  be  limited  on  a  determin- 
able fee  (as  said  at  p.  98  by  Finch, 
J.)  ;  see  case  of  Bagshaw  in  Har- 
grave's  Collectanea  Juridica,  I,  383. 
Finch,  J.,  quotes  Lalor,  but  the  lat- 
ter took  his  statement  from  the  opin- 
ion, 5  Paige,  at  pp.  465,  466;  see 
above,  p.  177. 
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most  inartificial,  devised  to  his  wife  for  life  (in  lieu  of  dower)  for 
her  own  benefit  and  that  of  their  unmarried  daughter,  and  in  (Sise 
the  wife  married  a  second  time,  or  acted  contrary  to  the  executors' 
wishes,  then  the  executors  "  to  have  power  to  have  the  control  of 
the  property."  If  the  daughter  married  and  died  leaving  issue,  the 
property  to  be  theirs,  "  share  and  share  alike,"  and  not  to  go  to  her 
husband.  If  the  daughter  died  without  leaving  any  issue,  remain- 
der to  testator's  nephew.  The  widow  died  in  1874;  the  daughter 
then  married  H.  The  nephew  died  in  1876,  and  the  daughter  died 
in  1878,  leaving  no  issue  her  surviving.  In  an  action  of  partition 
between  the  heirs  of  the  nephew  H.,  it  was  adjudged  that  the 
nephew  H.  took  a  contingent  remainder  descendible,  and  that  on 
the  death  of  the  daughter,  his  heirs  were  vested  in  possession.  The 
case  is  a  very  different  one  from  Moore  v.  Littel,  which  is  in 
effect  "  life  estate  to  the  wife,  remainder  to  her  heirs,"  some  of 
whom  were  in  esse.  Here  the  remainder  was  to  the  unborn  heirs 
of  a  second  life  tenant,  and  failing  heirs,  remainder  to  the  testator's 
nephew  in  fee  simple.  Now,  here  was  a  remainder  substituted  for 
a  contingent  remainder,  which  never  took  effect ;  a  species  of  limi- 
tation expressly  permissible  under  the  Revised  Statutes.^^  Since 
the  Revised  Statutes,  such  a  future  estate  is  descendible.^  The 
adjudication,  therefore,  does  not  seem  to  be  in  conflict  with  Moore 
V.  Littel ;  nor  is  it  so  regarded,  for,  as  shown  above,  Moore  v.  Littel 
has  been  since  frequently  cited  with  approval  by  the  Court  of 
Appeals.*^ 

It  may  be  observed  that  at  common  law  a  remaindier  might  be 
vested,  although  a  contingent  remainder  to  persons  not  in  esse  inter- 
vened.^ This  principle  does  not,  however,  shake  the  authority  of 
Moore  v.  Littel.  If  Hennessy  v.  Patterson  shakes  the  authority  of 
any  part  of  the  opinion  in  Moore  v.  Littel,  it  must  be  that  part 
which  refers  to  the  descent  of  a  vested  estate  in  remainder  in  a  case 
where  the  vested  remainderman  dies  before  the  determination  of 
the  precedent  estate ;  but  the  discrepancy  is  on  that  point  only.** 

Vested  Remainders  Alienable  as  a  General  Rule.  As  a  general  rule  of 
law,  vested  remainders  are  alienable  and  not  obnoxious  to  the  rule 
against  a  perpetuity,  although  their  limitations  may  violate  the  rules 

w  I    R.   S.   723,   S    16 ;   §  42»  Real  Div.  191,  might  have  been  determined 

Prop.  Law.  on     this    principle     Sec    below,    p. 

B2i   R.   S.   725,    §  35;   8   59,  Real  252. 

Prop.  Law.  ^  See  below  under  S  59,  and  Man- 

^  Supra,  p.  242.      •  hattan  Real  Estate  Assn.  v.  Cudlipp^ 

**Fearne,    Conting.    Rem.    222    et  80  App.  Div.  532,  536. 
seq.;  Wadsworth  v.  Murray,  29  App. 
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"^^kst 


Of ^  ^  successive  life  estates.**    And  yet  under  our  particular  law 

iiof  ^'  Estate  established  by  the  Revised  Statutes,  it  is  apparent  that 

^\i     Vested  remainders  are  since  the  decision  in  Moore  v.  Littel, 

^  V    'y  alienable,  so  as  to  convey  a  good  title. 

^  '^^^^^d  Semainders  not  now  Alienable.    The  wisdom  of  the  rule  that 

V. 


^^^  ^der  to  the  heirs  of  a  living  person  is  vested  as  to  heirs  pre- 
I   ^  in  esse,  appears  to  be  somewhat  dubious  by  reason  of  the 


and  let  in  "  after-born 
vested  remainders  j^re, 


,        ^^  —  #■--**-- 

\^^>v^  that,  as  it  is  always  subject  to  open 
»     ^    ^^  such  a  remainder  is  not,  as  other 

^^uitely  alienable.**  Those  who  are  living  of  such  remaindermen 
cannot  cut  off  or  affect  the  title  to  the  land  of  the  unborn  by  any 
conveyance  in  paisj^  although  in  a  litigation,  living  remaindermen 
may  stand  for  and  represent  the  inheritance  as  a  whole.®^  To  some 
extent  these  cases  last  cited,  therefore,  contradict  former  adjudica- 
tions that  all  vested  estates  are  alienable.^^  But  as  the  revised  rule 
against  perpetuities  is  not  dependent  on  the  distinction  between 
vested  and  contingent  interests,  this  discrepancy  is  inconsequential. 
Asiisnees  in  Bankrnptcy.  Assignees  in  bankruptcy  take  vested,^ 
but  not  contingent,  remainders  of  bankrupt.^ 

Seiain  of  Vested  Remainder  for  Purposes  of  Dower  and  Descent.  Although 
a  remainder  expectant  on  an  estate  for  life  is  vested,  it  does  not 
give  such  seisin  to  a  remainderman  as  entitles  his  widow  to  dower, 
if  he  die  before  the  estate  for  life  expires.®*     But  yet  it  confers 


w§l  43,  44,  45,  Real  Prop.  Law; 
Matter  of  Ryder,  41  App.  Div.  247, 
252;  Purdy  V.  Hayt,  92  N.  Y.  446; 
Graham  v.  Graham,  49  Misc.  Rep. 
4,  7;  Runyon  v.  Grubb,  119  App. 
Div.  17;  Dickinson  v.  Blake,  116 
id.  545 ;  Merolla  v.  Lane,  122  id.  535 ; 
Bergman  v.  Lord,  194  N.  Y.  70,  75. 

w  Herriot  v.  Prime,  155  N.  Y.  $. 

M  Mead  v.  Mitchell,  17  N.  Y.  210, 
213;  Wilber  v.  Wilber,  45  App.  Div. 
158;  165  N.  Y.  451;  Dougherty  v. 
Thompson,  167  id.  472,  487;  Gil- 
liam V.  Guaranty  Trust  Co.,  iii  App. 
Div.  656,  660,  661 ;  affd.,  186  N.  Y. 
127;  Merolla  v.  Lane,  122  App.  Div. 

535- 
MKilpatrick  v.  Barron,  125  N.  Y. 

751;  Harris  v.  Strodi,   132  id.  392; 

Kent.  V.  Church  of  St.  Michael,  136 

id.  10,  17;  Downey  V.  Seib,  185  N.  Y. 

427;   cf.  Tompkins  v.  Verplanck,  10 

App.  Div.  at  p.  578;   154  N.  Y.  634- 


»  Kent  V.  Church  of  St.  Michael, 

136  N.  Y.  10,  17;  Ebling  v.  Dreyer, 
149  id.  460;  cf.  Boskowitz  v.  Held, 
15  App.  Div.  306,  312;  Kirk  v.  Kirk, 

137  N.  Y.  510,  516;  Smith  v.  Secor, 
31  App.  Div.  103;  Rhodes  v.  Caswell, 
41  id.  229,  232;  Adams  v.  Backer,  29 
Misc.   Rep.  93. 

^  Infra,  pp.  254,  292. 

«2/n  re  Haslett,  116  Fed.  Rep.  680. 

®/«  re  Hoadley,  loi  Fed.  Rep. 
233;  In  re  Gardner,  26  id.  670;  In  re 
Ehle,  6  A.  B.  476;  In  re  Wetmore, 
102  Fed.  Rep.  290. 

®*  Bushman  v.  Hudson,  20  Wend. 
S3;  Durando  v.  Durando,  23  N.  Y. 
331 ;  House  v.  Jackson,  50  id.  161, 
165 ;  Stewart  v.  Crysler,  52  .\pp.  Div. 
597;  Ward  V.  Ward,  131  Fed.  Rep. 
946;  Russell  v.  Ward,  119  App.  Div. 
536,  540. 
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sufficient  seisin  to  serve  for  the  purposes  of  descent  under  existing* 

Mr.  Fearne's  Fourth  Class  Again.  Let  us  now  consider  the  residue 
of  Mr.  Feame's  fourth  class  of  contingent  remainders,  or  those 
remainders  limited  solely  to  persons  not  in  being  j-**  for  such  re- 
mainders are  permissible  under  the  statutes  of  this  State.®^  There 
can  be  no  doubt  that  such  remain  contingent,  for  there  can  be  no 
more  doubtful  contingency  than  that  a  person  not  conceived  may- 
yet  be  born.  Under  the  terms  of  any  statute  limitations  to  persons 
not  in  esse  should  remain  contingent,^  as  at  common  law.®  In 
the  case  of  Moore  v.  Littel,  if  it  had  happened  that  John  Jackson 
had  no  children  whatever  then  living,  and  the  limitation  had  been 
to  the  heirs  of  his  body  only,  or  to  his  issue  only,  the  remainder 
would  have  been  unquestionably  contingent;  but  the  instant 
he  had  heirs  of  his  body  the  remainder  would  have  been  vested,^® 
especially  since  the  conversion  of  estates  tail  into  fees  simple,  the 
abolition  of  the  rule  in  Shelley's  Case  and  our  statutes  of  partible 
inheritance.^^ 

Present  Application  of  Mr.  Feame's  Gassification.  From  the  examina- 
tion already  made  we  may  perceive  that  only  Mr.  Feame's  second 
and  fourth  classes  of  contingent  remainders  renoain  contingent  es- 
tates under  the  Revised  Statutes  and  the  present  statute,  and  that 
of  his  fourth  class  one-half,  or  those  limitations  after  a  life  estate 
of  remainders  to  the  "  heirs  "  presumptive  of  a  living  person,  has 
ceased  to  be  contingent. 


»  Hcnncssy  v.  Patterson,  8$  N.  Y. 
91,  99;  Carpenter  v.  Schermerhorn, 
2  Barb.  Ch.  314,  320;  sed  cf,  Moore 
V.  Littel,  41  N.  Y.  66  (where  it  is 
said  a  vested  remainder  may  divest 
by  the  death  of  remainderman),  and 
Bingham,  Descents  ("of  vested  re- 
mainders"), 70,  115.  The  distinction 
between  the  facts  necessary  to  con- 
stitute succession  by  descent  and  by 
purchase  was  often  very  marked  in 
the  common  law.  Cf.  Challis,  iii, 
126,  as  to  posthumous  children. 

^  Supra,  pp.  241,  242. 

^  Manice  v.  Manice,  43  N.  Y.  303, 
374;  Purdy  V.  Hayt,  92  id.  446,  455; 
McGillis  V.  McGillis,  11  App.  Div. 
359,  362;  154  N.  Y.  532. 


^  Supra,  S  40;  Henncssy  v.  Pat- 
terson, 85  N.  Y.  91 ;  Purdy  v.  Hayt, 
92  id.  446,  454;  Axte  V.  Fisher,  117 
id.  at  p.  403;  Lx)sey  v.  Stanley,  147 
id.  560,  567;  McGillis  v.  McGillis,  11 
App.  Div.  359,  362;  154  N.  Y.  532; 
Hall  V.  La  France  Fire  Engine  Co., 
158  id.  570;  Bindrim  v.  Ullrich,  64 
App.  Div.  444,  449;  cf,  Russ  V.  Max- 
well, 94  id.  at  p.  115. 

00  Fearne,  Conting.  Rem.  217 ;  i 
Prest.  Abst.  112;  Strahan,  Prop.  150; 
Jackson    v.    Walters,   86   App.    Div. 

470. 

TOPeame,  Conting.  Rem.  314. 

"^i  Ut  supra,  under  this  section, 
and  see  Doscher  v.  Wyckoff,  132 
App.  Div.   139,  63  Misc.  414. 
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Reidaers'  Object  in  Defining  ''Vested''  and  "Contingent.''  The  object  of 
the  revisers  in  making  a  statutory  definition  of  vested  and  con- 
tingent must  again  be  noticed,  for,  unless  the  definition  had  some 
definite  purpose  it  should  have  been  omitted.^^  That  it  was  not 
indispensable  to  the  reforms  contemplated  is  apparent.  Indeed  all 
the  definitions  contained  in  the  Revised  Statutes  could  be  omitted 
without  real  harm  to  the  reforms  accomplished  by  the  Re- 
vised Statutes.  The  revisers  doubtless  conceived  that  the  def- 
inition of  "vested"  and  "contingent"  had  some  relation  to 
their  revised  rule  against  perpetuities.  But,  in  addition  to 
the  rule  against  perpetuities,  the  definition  has  another  rela- 
tion. Contingencies  were .  not  originally  the  basis  of  limita- 
tions.''^ Afterward  they  were  recognized  within  certain  limits ;  ^*  the 
classes  of  contingencies  were  fully  grouped,  and  the  nature  of  the 
dontingencies  tolerated  by  law  were  defined  in  cases.  They  could 
not  be  illegal  events,  too  remote,  repugnant  to  a  rule  of  law,  con- 
trariant  in  themselves  or  inconsistent  with  the  quality  or  nature 
of  the  preceding  estates.''*  But  most  contingent  remainders  at 
common  law  had  little  tendency  to  create  perpetuities,^®  for  the 
rules  touching  legal  limitartions  in  themselves  restrained  remainders 
within  reasonable  limits,  and  contingent  remainders  could  be  freely 
barred.  The  Revised  Statutes  made  remainders  take  effect  con- 
trary to  the  common  law  and  rendered  contingent  estates  inde- 
structible and  unbarrable  by  the  immediate  tenant,  although  they 
made  all  future  or  contingent  estates  descendible,  devisable,  and 
alienable  wherever  possible.^^  Nevertheless,  some  contingent  re- 
mainders were  ex  necessitate  rex  inalienable.  There  was  everv  rea- 
son,  therefore,  why  the  revisers  should  think  it  expedient  to  define 
*'  contingent "  in  the  statute,  for  such  contingent  remainders  as  are 
inalienable  certainly  tend  to  a  perpetuity  under  the  Revised  Stat- 
utes. In  addition  to  this  reason,  the  terms  "  vested^"  and  "  con- 
tingent "  are  now  applied  to  those  estates  raised  formerly  by  way  of 
use  or  devise,^*  and  future  uses  and  executory  devises  were  always 
conceded  to  tend  to  perpetuities.     As  under  the  Revised  Statutes 

^  The  revisers  in  their  notes  an-  ^5  Feame,  Conting.  Rem.,  chap.  2. 

nounce  the  distinction  between  vested  '^^  Supra;  and  see  notes  on  S  42, 

and  contingent  has  reference  to  their  Real  Prop.  Law,  infra. 

rule  against  perpetuities.     See  note  '^'^  i    R.    S.   725,    5  35 ;    The   Real 

to  I  R.  S.  723,  i   15,  Appendix  III,  Prop.  Law,  §  59;  Dodge  v.  Stevens, 

infra.  105  N.  Y.  585,  588. 

^  Supra,  pp.  26,  27,  231.  '^  Feame,    Conting.    Rem.     I ;    I 

f^  Supra,  p.  231.  Prcst  Est.  65,  66. 
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"  future  "  or  "  expectant  '*  estates  involve  all  such  future  and  con- 
tingent estates  as  were  called  uses  and  executory  devises,  the  terms 
*'  vested "  and  *'  contingent "  when  applied  to  them  remain  de- 
sirable ;  for  all  such  contingent  estates  still  tend  to  perpetuities  J* 

Substitutional  Remainders.  It  is  said  that  a  remsunder  limited  in  the 
disjunctive  may  be  regarded  as  neither  vested,  nor  contingent,  but 
substitutional.®^  It  would  seem  as  if  this  were  a  resort  to  the 
classification  of  some  other  system,  such  as  the  Code  Civil  of 
France.  The  real  question  is,  are  the  substituted  or  alternative  re- 
mainders "  vested  "  or  "  contingent "  under  the  Revised  Statutes 
and  this  act  ?  What  is  thus  called  a  "  substitutional  remainder  "  is 
technically  a  contingent  remainder  both  at  common  law  and  under 
our  Real  Property  statutes.  Now,  a  contingent  remainder  may  still 
follow  a  vested  remainder  or  even  precede  a  vested  remainder,  as 

at  common  law.®^ 
Reference  to  the  Rule  against  Perpetuities  or  Suspending  the  Power  ot 

Alienation.  As  under  the  Revised  Statutes®^  and  the  Real  Property 
Law,^  every  contingent  estate  (except  those  to  persons  not  in 
being)  is  made  alienable,  it  follows  that  only  those  contingent  lim- 
itations which  suspend  the  power  of  alienation  now  tend  to  perpe- 
tuities.®* Whenever  the  contingent  estate  is  limited  on  such  con- 
tingences  as  may  be  immediately  "  released  "  or  extinguished  by 
persons  in  being,  and  thus  an  absolute  fee  in  possession  conveyed, 
it  would  seem  to  follow  that  such  contingent  estaite  cannot  tend  to 
a  perpetuity.  We  have  seen  that,  by  the  common  law,  before  the 
year  1830,  contingent  remainders  were  not  within  the  "  rule  against 
a  perpetuity,"  and  yet,  at  common  law,  contingent  remainders  could 
be  assigned  only  in  equity  by  way  of  estoppel  f^  they  were,  how- 

T»  Lawrence  v.  Bayard,  7  Paige,  75,  ^  Moore  v.  Littel,  41  N.  Y.  at  p. 

76;  Vanderpoel  v.  Loew,  112  N.  Y.  85;    McGillis    v.    McGillis,    11    App. 

167,   186;   Williams  v.  Montgomery,  Div.  at  p.  362;  154  N.  Y.  532;  and 

148  id,  at  p.  526;  Sir  Edward  Sug-  see  i   Col.  Law  Rev.  234,  an  argu- 

den  in  Cole  v.  Sewell,  4  Dr.  &  W.  ment   to    same    effect     The   recent 

at  p.  28.  dictum  in  Matter  of  Wilcox,  194  N. 

«>  Lyons  v.   Ostrander,   167  N.  Y.  Y.  288,  cannot  shake  this  established 

135;  supra,  p.  241.  law. 

81  Hennessy  v.  Patterson,  85  N.  Y.  ^  Fearne,  Conting.  Rem.  365,  366; 

at  p.  98;  Matter  of  Genunge  v.  Mur-  Cruise  Dig.,  tit.  16,  chap.  8,  fil  20, 

phy,  59  Misc.  Rep.  381;  Guernsey  v.  22;  Hennessy  v.  Patterson,  85  N.  Y. 

Van    Reper,    126    App.     Div.   368;  91,  99;   Co.    Litt.  214a;   Jackson  v. 

Fearne,   Conting.  Rem.  222  et  seq.;  Waldron,    13    Wend.     178,    192;    2 

2  Washburn,  R.  P.  243.  White  &  Tudor,  Lead.  Gas.  in  Eq. 

«  I  R.  S.  725,  §  35.  836. 

®Rcal  Prop.  Law,   8  59,  infra. 
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ever,  finally  devisable®*  and  descendible.®^  But  the  principal  reason 
that  contingent  remainders  did  not,  by  the  old  common  law,  fall 
within  the  rule  against  a  perpetuity,  was  that  they  mdght  be  freely 
barred  or  destroyed.®®  As  under  the  Revised  Statutes  contingent 
remainders  cannot  be  barred  or  defeated  by  the  action  of  the  tenant 
of  the  particular  estate,  it  is  apparent  that  such  estates  as  are  not 
able  immediately  to  be  barred  by  the  contingent  remaindermen 
themselves  are  within  the  existing  rule  against  a  perpetuity.®® 

Effect  of  Peremptory  Power  of  Sale.  A  peremptory  power  of  sale 
which  may  defeat  a  remainder  nray,  it  is  said,  be  influential  in  the 
construction  of  a  devise  of  a  future  estate  and  determine  whether 
or  not  a  remainder  is  vested  or  contingent.^  But  the  better 
opinion  would  seem  to  be  that  the  existence  of  the  power  is  imma- 
terial to  this  question,  as  vested  estates  may  now  be  divested  in 
various  ways,  e.  g,,  by  a  birth,  or  by  the  execution  of  a  power  of 
sale  or  appointment.®* 

What  Contingent  Remainders  Suspend  the  Power  of  Alienation.  It  remains 
to  consider,  briefly,  what  contingent  remainders  now  fall  within  the 
rule  against  perpetuities.  Is  it  not  alone  that  class  of  contingent 
remainders  which  are  dubious,  not  because  of  the  events  upon  which 
they  are  limited,  but  because  of  the  uncertainty  of  the  persons  to 
whom  the  remainder  is  limited  ?  ^  This,  stated  affirmatively,  would 
then  be  equivalent  to  the  proposition,  that  those  contingent  remain- 
ders which  cannot  be  released,  assigned  at  law  or  inherited,  alone 
tend  to  a  perpetuity  under  the  Revised  Statutes  and  the  "  Real 
Property  Law  "  of  this  State.  In  that  event,  strictly,  only  remain- 
ders to  persons  not  in  esse,  or  a  settlement  of  a  future  estate  on 


^  Cruise  Dig.,  tit  i6,  chap.  8,  S  23 ; 
Feame,  Conting  Rem.  366. 

^Cruise  Dig.,  tit.  16,  chap.  8, 
H  14,  15,  16;  Feame,  Conting.  Rem. 

*  Lewis,  Perp.  128,  132,  134;  sec 
notes  on  I  42,  infra;  2  Washb.  Real 
Prop,  (ist  cd.)  235;  2  Prest.  Abst.. 
114,  148;  Hawley  v.  James,  16  Wend, 
at  p.  121. 

••Du  Bois  V.  Ray,  35  N.  Y.  162, 
164;  Radley  v.  Kuhn,  97  id.  at  p.  35; 
Graham  v.  Graham,  49  Misc.  Rep. 
417.  This  is  so  in  England  whenever 
a  statute  prevents  a  contingent  re-- 


maindcr  from  being  barred  by  the 
immediate  tenant  of  the  freehold. 
Cf.  Challis,  161,  as  to  contingent  re- 
mainders protected  by  statute,  being 
within  the  old  rule. 

w  Dana  v.  Murray,  122  N.  Y.  604, 
613;  Matter  of  Will  of  Butterfield, 
133  id.  473;  cf.  Matter  of  Brown, 
154  id.  313,  324;  Dana  v.  Jones,  91 
App.  Div.  496,  499,  and  text  under 
I  41,  Real  Prop.  Law,  infra. 

w  Feame,  Conting.  Rem.  226  et 
seq, 

»  Moore  v.  Littel,  41  N.  Y.  at  pp. 
83.84. 
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aliens,  now  tend  to  a  perpetuity.^  But  the  entire  subject  of  perpe- 
tuities belongs  to  the  remarks  on  the  forty-second  section  of  this  act» 
and  need  not  be  pursued  at  this  point 

Vested  Remainders  May  be  Sold  on  Execution.  Vested  remainders  and 
estates  may  be  reached  and  sold  by  judgment  creditors  by  simple 
execution,®*  or  by  an  assignee  in  bankruptcy,**  but  not  so  the  estates 
called  contingent  remainders.®^  Even  vested  remainders  which  are 
so  limited  as  to  open  and  let  in  "  after-born  issue  "  may  not  be 
sold  on  execution  so  as  to  cut  off  the  "after-born."®^  To  some 
extent,  therefore,  a  vested  remainder  subject  to  open  and  let  in 
after-bom  children  now  suspends  alienation.®* 

Vested  Remainders  Open  to  Let  in.  At  common  law,  a  remainder 
once  vested  in  interest  could  not  be  divested  except  by  the  act  of 
the  remainderman  himself.®®  A  distinction  was,  however,  made  be- 
tween the  cases  where  the  remainder  was  acquired  by  purchase  or 
by  descent.  If  acquired  by  purchase,  the  remainder  never  divested 
on  the  birth  and  entry  of  a  nearer  heir  during  the  continuance  of  a 
particular  estate.  It  was  otherwise  where  the  remainder  vested  in 
some  one  by  descent^  Posthumous  children  could  not  take  by  way 
of  contingent  remainder  if  the  particular  estate  determined  before 
the  birth  of  such  child.^  These  common-law  rules  seem  to  have 
been  first  brdcen  in  on  in  the  case  of  limitations  of  uses ;  it  being 
held  that  a  vested  remainder  limited  by  way  of  use  could  be  di- 
vested by  the  birth  of  issue  during  the  existence  of  the  particular 
estate.'     The  strict  rule  of  the  feudal  or  common  law  was  also 


»Cf,  Chapl.  Exp.  Trusts  &  Pow- 
ers, f  j86;  Booth  v.  Baptist  Church, 
126  N.  Y.  215,  2j6;  Cruikshank  v. 
Home  for  the  Friendless,  113  id.  337; 
McGillis  V.  McGillis,  11  App.  Div. 
359t  3^;  I  Col.  Law  Rev.  at  p.  234; 
S.  c,  rcvd.,  154  N.  Y.  532,  i  Col. 
Law  Rev.  at  p.  234.  The  only  case 
to  the  contrary  in  its  tendencies  is 
recent  See  Matter  of  Wilcox,  194 
N.  Y.  288,  which  will  be  considered 
under  section  42  of  this  act. 

••Nichols  V.  Levy,  5  Wall.  433; 
Sheridan  v.  House,  4  Abb.  Ct.  App. 
Dec  218 ;  cf.  Monar<)ue  v.  Monarque, 
80  N.  Y.  320,  326,  as  to  partition  sale. 

•6  Smith  V.  Scholtz,  68  N.  Y.  41. 

M  Jackson  v.  Middleton,  52  Barb. 
9 ;  Striker  v.  Mott,  28  N.  Y.  82 ;  cf. 
Woodgate  v.  Fleet,  44  id.  i,  as  to 


contingent  reversion;  and  see  p.  249^ 
supra, 

•^Monarque  v.  Monarque,  80  N. 
Y.  320;  Sheridan  v.  House,  43  id. 
569;  Kent  V.  Church  of  St.  MichaeU 
136  id.  10;  Smith  v.  Sccor,  31  App. 
Div.  103;  In  re  Wetmore,  102  Fed. 
Rep.  29a 

**  See  above,  p.  249 ;  c/.  Hawley  v. 
James,  16  Wend,  at  p.  120;  Wilber  v. 
Wilber,  45  App.  Div.  158^  160;  165 
N.  Y.  451. 

»Watkins,  Desc  134,  137;  Stra- 
han,  Prop.  149. 

^Watkins,  Desc.  133,  X37,  and 
cases  cited. 

^Challis,  III,  126,  159. 

>  Cruise  Dig.,  tit.  16^  chap  S«. 
1%  16,  17,  and  cases  cited. 
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broken  in  on  in  the  case  of  a  devise  of  a  remainder  f  it  being  con- 
strued in  favor  of  a  posthumous  child  as  an  executory  devise  and 
the  remainder  allowed  to  vest  in  the  person  next  entitled  until  the 
birth  of  such  child,  when  the  remainder  divested  and  vested  in  the 
child.*  The  statute  lO  and  ii  William  III,  chapter  i6,  finally  al- 
lowed posthumous  children  to  take  by  way  of  remainder,  even 
where  the  limitation  was  by  deed.  This  statute  was  re-enacted  in 
New  York  in  1774,^  and  revised  in  1786.''  It  was  also  put  in  the 
Revised  Statutes  and  this  act.®  At  the  present  day  in  New  York 
vested  remainders  frequently  open  to  let  in  after-born  issue  during 
the  continuance  of  the  particular  estate,^  and  a  vested  remainder 
may  now  be  wholly  divested  by  the  death  of  the  remainderman  be- 
fore the  termination  of  the  precedent  estate.*®  It  seems  obvious  that 
this  decision  depends  on  the  particular  language  of  the  limitation  of 
the  remainder.  It  generally  refers  to  those  statutory  remainders 
which  would  formerly  have  taken  effect  as  devises  or  as  uses,  and 
not  to  common-law  remainders;  for  at  common  law  a  vested  re- 
mainder did  not  divest  by  the  death  of  rennaindermen  during  the 
continuation  of  the  particular  or  precedent  estate.**  Once  vested, 
as  stated  above,  a  remainder  could  not  be  divested  unless  there  be  a 
dear  intention  to  be  collected  from  the  language  of  the  instrument 

limiting  the  remainder.*^ 
Analogy  between  Gifts  to  a  Class  and  Vested  Remainders  which  Open. 

The  analogy  between  vested  remainders  which  divest  themselves 

and  gifts  to  a  class  (where  those  competent  to  take  at  the  period  of 

distribution  succeed  to  the  shares  of  those  incompetent  to  take  by 

reason  of  death,  alienage,  or  other  disability*^)  is  apparent. 

^  Reeve  v.  Long,  i  Salk.  228.  Kemochan  v.  Marshall,  165  id.  472, 

*  Steadfast  ex  dem.,  etc.  v.  H.  Nic-  4784   Matter  of  Connolly,  38  Misc. 

oH,  3  Johns.  Cas.  18.  Rep.  533;  Dougherty  v.  Thompson, 

*Chap.  2,  Laws  of  1774.  167  N.  Y.  472,  487;  United   States 

^  I  J.  &  V.  247.  Trust  Co..  V.  Wheeler,  73  App.  Div. 

•l   R.   S.  725,  {  36;   Real   Prop.  2S9;  cf.  Hennessy  v.  Patterson,  8$ 

Law,  I  561  N.  Y.  at  p.  99;  Bing.  Desc,  chap.  4, 

^  Supra,  under  this  section,  p.  249;  i  2,  concerning  the  descendibility  of 

Bindrim  t.  Ullrich,  64  App.  Div.  444,  a  vested  remainder. 

448;  Dougherty  v.  Thompson,  167  N.  ^^  Watkins,  Desc.  3;  supra,  p.  254; 

Y.  472,  487;  Httber  v.  Case,  93  App.  Feame,  Conting.  Rem.  (3d  ed.)  286. 

Div.  479.  ^  Driver  v.  Frank,  3  M.  &  S.  25 ;  6 

w  Moore  v.  Littel,  41   N.  Y.  66;  Price,  41;  Strahan,  Prop.  149. 

House  v.  Jackson,  50  id.  161,  165;  ^Van    Courtland    v.    Nevers,    11 

Ltngsweiler  v.  Hart,  10  App.  Div.  at  N.  Y.  Supp.  148,  153,  citing  Down- 

p.  165;  Herriot  v.  Prime,  155  N.  Y.  ing  v.  Marshall,  23  N.  Y.  366;  Mat- 

5;  CampbeU  ▼.  Stokes,  142  id.  23,  30;  ter  of  Cramer,  170  id.  271. 
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How  gifts  to  a  class  are  affected  by  the  English  rule  against 
perpetuities  is  discussed  by  Professor  Gray  in  his  well-known  Treat- 
ise on  Perpetuities.^* 

Remainders  Limited  on  Estates  which  Never  Arise.  Where  a  remainder 
is  limited  on  a  life  estate  and  the  life  estate  fails,  it  is  said  that  the 
remainder  fails  also.^**  Yet,  as  a  rule,  at  common  law,  irrespective 
of  the  law  of  remainders,  if  a  preceding  estate  never  arose,  the  next 
limitation  took  effect;  the  prior  estate  being  regarded  only  as  a 
limitation,  and  not  as  a  condition,^®  and  so  the  law  remains  since 
the  Revised  Statutes.*^  Because  a  remainder  is  limited  on  an  estate 
in  trust,  which  fails,  it  seems  that  the  remainder  need  not  fail,^®  but 
this  may  be  because  trustees  take  a  fee  and  the  remainder  is  really 
of  a  fee  on  a  fee  which  our  statute  permits.^® 

It  must  be  remembered  in  this  connection  that  since  the  Statutes 
of  Uses  and  Wills  whenever  in  a  devise  a  condition  is  annexed  to 
a  preceding  estate,  and  upon  the  breach  or  non-performance  the 
estate  is  limited  over,  the  condition  operates  as  a  limitation  and  is 
now  supported  as  a  conditional  limitation.^    Thus  the  old  common 


i*Gray  on  Restraints  on  Aliena- 
tion,  I2ib;   cf.   19  Harv.  Law  Rev. 

598. 

i^This  was  so  at  common  law 
(Perkins'  Profitable  Book,  §$  53, 
568;  2  Black.  Comm.  167),  and  the 
same  statement  is  made  generally  of 
remainders  under  the  Revised  Stat- 
utes by  Daniels,  J.,  in  Schettler  v. 
Smith,  41  N.  Y.  at  p.  347;  sed  cf, 
Purdy  v.  Hayt,  92  id.  at  p.  458; 
Woodruff  V.  Cook,  61  id.  638 ;  Down- 
ing v.  Marshall,  23  id.  2l^\  Bailey 
v.  Bailey,  28  Hun,  603,  614;  Mc- 
Lean v.  Freeman.  70  N.  Y.  81,  85; 
Cochrane  v.  Schell  140  id.  516,  526; 
Kalish  v.  Kalish,  166  id.  368,  379; 
Matter  of  Lawrence,  37  Misc.  Rep. 
702;  Rogers  v.  Ea^le  Fire  Co.  of  N. 
v.,  9  Wend.  611;  Boon  v.  Castle, 
61  Misc.  Rep.  474,  and  p.  22^,  supra, 
under  I  38,  Real  Prop.  Law.  It  is, 
however,  apprehended  that  this  rule 
applies  only  to  contingent  remain- 
ders, not  to  vested  remainders.  $ee 
note  6  to  2  Black.  Comm.  167. 

WNorris  v.  Beyea,  13  N.  Y.  at 
p.  287;  Mowatt  V.  Carew,  7  Paige; 
326;  Manice  v.  Manice,  43  N.  Y.  at 


p.  383;  McLean  v.  Freeman,  70  id. 
81 1  85 ;  Williams  v.  Jones,  166  id. 
522,  536;  cf.  Banker  v.  Janes,  i  App. 
Div.  272. 

17  Williams  v.  Jones,  166  N.  Y. 
522,  536;  Newell  v.  Nicholl,  12  Hun, 
604;  affd.,  75  N.  Y.  78;  Young 
Women's  Christian  Home  v.  French, 
178  U.  S.  401,  414;  Matter  of  Arens- 
burg,  120  App.  Div.  463 ;  U.  S.  Trust 
Co.  V.  Hogencamp,  191  N.  Y.  281, 
285;  Matter  of  Murray,  124  App. 
Div.  548,  551 ;  Matter  of  Wilcox,  125 
id.  152;  revd.,  152  N.  Y.  288. 

18  McLean  v.  Freeman,  70  N.  Y. 
81;  Kalish  V.  Kalish,  166  id.  368;  cf. 
Irving  V.  De  Kay,  9  Paige,  523; 
Amory  v.  Lord,  9  N.  Y.  403,  419; 
Schlereth  v.  Schlereth,  73  App.  Div. 
283;   Matter  of   Arensberg,    120  id. 

463. 

i*See  below,  I  50. 

20Fearne,  Conting.  Rem.  272,  381, 
note ;  Goodeve,  Real  Prop.  191 ;  Wil- 
liams V.  Jones,  166  N.  Y.  522,  536; 
Newell  V.  Nicholl,  12  Hun,  604 ;  affd., 
75  N.  Y.  78;  Young  Women's  Chris- 
tian Home  V.  French,  187  TJ.  S."  401; 
414;  i  53>  Real  Prop.  Law. 
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law  of  remainders  now  rarely  applies  to  limitations  of  future  estates 
after  precedent  estates  which  are  void  or  do  not  arise.  It  has  been 
pointed  out  that  the  term  "  remainder  "  is  now  nomen  generalissi- 
mum  and  includes  former  future  uses  and  executory  interests.  If 
a  so-called,  or  statutory,  remainder  is  a  former  future  use  or  execu- 
tory devise,  it  may  take  effect  independently  of  the  prior  limitation. 
But  if  the  remainder  is  a  former  c»mmon-law  remainder  it  may 
fail  if  the  particular  estate  prove  void.  At  least  this  explains  the 
discrepancy  in  the  adjudications  since  the  Revised  Statutes.^^ 

Contingent  Remaindexmen  not  Bonnd  by  Conveyances  of  Others,  It  is 

well  settled  that  remaindermen  are  not  bound  by  a  conveyance  un- 
less they  are  parties.^  This  is  but  another  way  of  stating  that  con- 
tingent remainders  cannot  be  now  barred  or  defeated  except  in  the 
mode  provided  in  their  creation  or  by  the  act  of  the  contingent 
remaindermen  themselves.^ 

"  Supra,   pp.    221,    222,    and    see  Div.  76;  supra,  p.  249;  ^f  infra,  under 

infra,    under    H  42    and    58,    "Re-  f  56,  "How  far  after-bom  children 

mainders  limited  on  void  particular  bound  by  representation." 

estates."  2a  5  §  57,  58,  Real  Prop.  law. 

« Campbell  v.  Stokes,  142  N.  Y. 
^  30;   Paget  v.  Melcher,  42  App. 

17 
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§  41.  Power  of  appointment  not  to  prevent  vesting.    The 

existence  of  an  unexecuted  power  of  appointment  does  not 
prevent  the  vesting  of  a  future  estate,  limited  in  default  of 
the  execution  of  the  power. 

Formerly  section  31  of  the  Real  Property  Law  of  1896,  chapter  XLVI, 
General  Laws: 

§  31.  Power  of  appointment  not  to  prevent  vesting. —  The  existence  of  an 
unexecuted  power  of  appoint^nent  does  not  prevent  the  vesting  of  a  future 
estate,  limited  in  default  of  the  execution  of  the  power.^* 

Comment  on  Section  41.  This  section  was  new  to  the  Real  Property 
Law  of  1896.^  It  can  refer  only  to  powers  which  have  not  been 
extinguished  or  merged.  It  will  be  readily  observed  that  the  lan- 
guage of  this  section  does  not  conform  .to  the  scheme  of  the  Revised 
Statutes,  which  took  no  note  of  powers  of  appointment.  All  powers 
were  declared  by  that  revision  to  be  "'general "  or  "  special,"  and 
"  beneficial "  or  "  in  trust."  ^^  The  above  section^^  now  recurs  to 
a  common-law  classification.  Nevertheless,  as  nearly  all  powers^ 
even  at  the  present,  day,  must  be  either  powers  to  appoint  new  uses 
and  estates,  or  else  powers  to  revoke  subsisting  uses  and  estates, 
this  section  is  not  wholly  inapt.  But  powers  of  sale  in  trust  were 
formerly  not  powers  of  appointment.^ 

This  Section  Declaratory.  It  will  be  observed  also  that  the  language 
of  the  principal  section  is  declaratory  and  negative  where  it  is  to  the 
effect  that  "  the  existence  of  the  power  does  not  prevent  the  vest- 
ing.'! The  real  question  before  the  enactment  of  this  section  was 
whether  interests  limited  subject  to  the  operation  of  a  power  of  ap- 
pointment, or  in  default  of  an  appointment,  are  vested  or  contin- 
gent, until  the  execution  or  determination  of  the  power.  At  com- 
mon law  this  was  a  question  of  difficulty  much  discussed  from 
Lovie's  Case^  down.^^  The  opinion  intimated  by  Mr.  Feame,  **  that 
where  estates  are  subjected  to  a  general  power  of  appointment  in 
the  first  taker,  with  remainders  over  in  default  of  such  appointment, 
the  power  does  not  suspend  the  remainder  from  vesting,  is  con- 
firmed by  the  opinions,  first  of  the  Master  of  the  Rolls,  and  aftcr- 

2*  Repealed  by  Real  Prop,  Law  of  27  §  41^  supra, 

1909,  t  460,  art.  14,  chap.  50,  Con-  28  Sec  below,  this  section, 

solidated  Laws.    See  below,  f  460.  29  10  Rep.  78a. 

2S  Report  of  the  Commissioners  of  ^2  Chance,  Pow.  chap.  22,  I  s; 

Statutory  Revision,  Appendix  II.  Fearae,  Conting.  Rem.  226  seq. 

2«i  R.  S.  732,  I  76;  Real  Prop. 
Law,,  I  133,  infra. 
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ward  of  the  Lord  Chancellor  in  Manndrell  v.  Manndrell,*^  and  in 
Sugden's  Treatise  on  Powers.^ 

The  Commissioners  of  Statutory  Revision  in  1896  say  of  the 
original  of  this  section,^  "  New.  It  has  seemed  to  the  revisers  that 
the  doubts  on  this  subject  which  have  occasionally  been  referred  to 
since  1830  should  be  settled  by  the  Legislature.  The  proposed 
section  is  in  harmony  with  the  weight  of  authority  and  with  the 
rest  of  the  law  on  this  subject.  See  2  Smith's  Fearne,  193 ;  Root  v. 
Stuyvesant,  18  Wend.  268;  Hawley  v.  James,  5  Paige,  467."  In 
view  of  this  note  in  their  Report  to  the  Legislature  it  is  obvious  that 
this  section^  leaves  the  law  just  where  it  was,  unless  the  power 
called  in  the  Revised  Statutes  "  a  power  in  trust,"  is  a  power  of 
appointment.  According  to  Sugden,  by  the  old  law,  "  powers  to 
appoint  were  powers  taking  effect  under  the  Statute  of  Uses;*^  a 
power  in  trust  was  a  trust,  rather  than  a  power  deriving  its  effect 
from  the  Statute  of  Uses.^  The  Revised  Statutes  destroyed  the 
former  law  of  powers  and  substituted  the  article  on  Powers.^^  It 
is,  therefore,  a  question  to  be  determined,  not  by  the  common  law, 
but  by  the  article  on  Powers,  whether  or  not  an  estate  subject  to  a 
power  is  vested  or  contingent. 

Effect  of  this  Section.  Before  the  act  of  1896^  a  power  given  by  a 
will  to  executors  to  sell  real  estate  and  divide  the  proceeds  among' 
specified  persons  living  at  the  time  of  division  was  a  power  in  trust 
under  the  Revised  Statutes,  and  it  is  so  classed  by  that  act,  as  it  is 
by  the  act  of  1909.  Such  a  power  is  imperative  and  operative  to 
syspend  vesting.*®  A  power  in  trust,  or  of  sale,  might,  under  the 
article  on  Powers,  prevent  vesting.*^    It  is,  therefore,  evident  that 

»i  7  Ves.  Jr.  567 ;  10  id.  246.  ^  The  Real  Prop.  Law  of  1896. 

«Chap.  2,  §  4;  referred  to  in  Mr.  s»  Matter   of    Will   of    Butterfield, 

Butler's    note    to    Fearne,    Conting.  133  N.  Y.  473;  Dana  v.  Murray,  122 

Rem.    233;    Fearne,    Conting.    Rem.  id.  604,  613,  citing  DelaReld  v.  Ship- 

226.  man,   103   id.   463;    Delaney  v.   Mc- 

l' Report     of     Commissioners     of  Cormack,  88  id.  174. 

Statutory  Revision  under  section  31,  40  Matter  of   Will   of   Butterfield, 

Appendix  II,  infra.  133  N.  Y.  473;  Dana  v.  Murray,  122 

•*!  41,  Real  Prop.  Law.  id.   604;    Booth   v.    Baptist   Church, 

»  Powers,  I,  I.  126  id.  215,  239,  240;  Dana  v.  Jones. 

Mid.  II,  isSu  91    App.    Div.    496;    cf.    Matter   of 

•'^  Coster  V.   Lorillard,    14   Wend,  Brown,   154  N.  Y.  313;  Hobson  v. 

265,  314;  Root  V.  Stuyvesant,  18  id.  Hale,  95  id.   588;   Van  Vechten  v. 

at  p.  271;  Jennings  v.   Conboy,  73  Van  Vcghten,  8  Paige,  104,  120,  121, 

N.  Y.  230,  233 ;  Cutting  v.  Cutting,  124,  as  to  effect  of  power  of  sale  on 

86  id.  522,  530,  537;  Delaney  v.  Mc-  trust  limitations. 
Cormack,  88  id  174,  180. 
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this  section  (41 )  has  no  reference  to  such  powers,  aqd  that  it  docs 
not  apply  to  any  powers  except  quondam  "  powers  of  appointment," 
when  not  in  trust.  The  law  is,  therefore,  undisturbed  by  this 
enactment. 

A  recent  case,  involving  the  point  discussed,  confines  the  applica- 
tion of  this  section  to  powers  of  appointment  and  states  that  they 
do  not  prevent  vesting.** 

^1  Matter  of  Delano,  82  App.  Div.  shank  v.  Cruikshank,  39  Misc.  Rep. 

147,   152;    Matter   of   Bostwick,   160  401.     And    see    that    a    peremptory 

N.  Y.  489,  492;  Matter  of  Haggerty,  power  of  sale  does  prevent  vesting; 

128  App.  Div.  479,  481;  cf.  Cruik-  supra,  p.  253. 
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•  Suspension  of  power  of  alienation.    The  absolute  power 

^^  alienation  is  suspended,  when  there  are  no  persons  in 
/^ing  by  whom  an  absolute  fee  in  possession  can  be  con- 

M^>ed.  Every  future  estate  shall  be  void  in  its  creation, 
^  \ich  shall  suspend  the  absolute  power  of  alienation,  by  any 
Umitation  or  condition  whatever,  for  a  longer  period  than 
during  the  continuance  of  not  more  than  two  lives  in  being 
at  the  creation  of  the  estate;  except  that  a  contingent  re- 
mainder in  fee  may  be  created  on  a  prior  remainder  in  fee, 
to  take  effect  in  the  event  that  the  persons  to  whom  the  first 
remainder  is  limited,  die  under  the  age  of  twenty-one  years, 
or  on  any  other  contingency  by  which  the  estate  of  such 
persons  may  be  determined  before  they  attain  full  age.  For 
the  purposes  of  this  section,  a  minority  is  deemed  a  part  of 
a  life,  and  not  an  absolute  term  equal  to  the  possible  duration 
of  such  minority. 

Formerly  section  32  of  the  Real  Property  Law  of  1896,  chapter  XLVl, 
General  Laws : 

S  32.  Suspension  of  power  of  alienation.^ —  The  absolute  power  of  aliena- 
tion is  suspended,  when  there  are  no  persons  in  being  by  whom  an  absolute 
fee  in  possession  can  be  conveyed.    Every  future  est?te  shall  be  void  in  its 
creation,  which  shall  suspend  the  absolute  power  of  alienation,  by  any  limita- 
tion or  condition  whatever,  for  a  longer  period  than  during  the  continu- 
ance of  not  more  than  two  lives  in  being  at  the  creation  of  the  estate ;  ex- 
cept that  a  contingent  remainder  in  fee  may  be  created  on  a  prior  remainder 
in  fee,  to  take  effect  in  the  event  that  the  persons  to  whom  the  first  re- 
mainder is  limited,  die  under  the  age  of  twenty-one  years,  or  on  any  other 
contingency  by  which  the  estate  of  such  persons  may  be  determined  before 
they  attain  full  age.     For  the  purposes  of  this  section  a  minority  is  deemed 
a  part  of  a  life  and  not  an  absolute  term  equal  to  the  possible  duration  of 
such  minority.'*^ 

Section  32  was  formerly  i  Revised  Statutes,  723,  sections  14,  15  and  16, 
with  the  following  words  added :  "  For  the  purposes  of  this  section,  a 
minority  is  deemed  a  part  of  a  life  and  not  an  absolute  term  equal  to  the 
possible  duration  of  such  minority." 

I  14.  Every  future  estate  shall  be  void  in  its  creation,  which  shall  sus- 
pend the  absolute  power  of  alienation  for  a  longer  period  than  is  prescribed 
in  this  Article.  Such  power  of  alienation  is  suspended,  when  there  are  no 
persons  in  being,  by  whom  an  absolute  fee  in  possession  can  be  conveyed.** 
i  15.  The  absolute  power  of  alienation,  shall  not  be  suspended  by  any 
limitation  or  condition  whatever,  for  a  longer  period  than  during  the  con- 

^  Repealed  by  Real  Prop.  Law  of         « Repealed,    chap.    S47»    Laws   of 
1909,  i  460,  art.   14,  chap.  50,  Con-       1896. 
solidated  Laws.     See  below,  $  460. 
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tinuance  of  not  more  than  two  lives  in  being  at  the  creation  of  the  estate, 
except  in  the  single  case  mentioned  in  the  next  section.^ 

S  i6.  A  contingent  remainder  in  fee,  may  be  created  on  a  prior  remainder 
in  fee,  to  take  effect  in  the  event  that  the  persons  to  whom  the  first  remainder 
is  limited,  shall  die  under  the  age  of  twenty-one  years,  or  upon  any  other 
contingency,  by  which  the  estate  of  such  persons  may  be  determined  before 
they  attain  their  full  age.*^ 

The  following  words  in  the  last  portion  of  th.*  section  (32)  were  new: 
"  For  the  purposes  of  this  section  a  minority  is  deemed  a  part  of  a  life  and 
not  an  absolute  term  equal  to  the  possible  duration  of  such  minority." 

Comment  on  Section  4a.  The  426  section  of  the  Law  of  Real  Prop- 
erty, now  under  consideration,  was  rearranged  by  the  Commission- 
ers of  Statutory  Revision  for  the  Real  Property  Law  of  1896.  As 
so  rearranged  by  them,  it  transposed  sentences  of  the  Revised  Stat- 
utes and  altered  the  language  in  some  respects.  The  author  of  this 
treatise  submitted  to  the  Board  of  Statutory  Consolidation  that  a 
return  to  the  language  of  the  Revised  Statutes  was  desirable,  but 
they  did  not  adopt  the  suggestion.** 

The  effect  of  the  transpositions  and  alterations,  it  is  thought, 
ought  not  to  be  considered  as  instituting  changes  in  the  statutes 
as  enacted  by  the  Revised  Statutes,  for  the  Commissioners  of  Statu- 
tory Revision  expressly  stated  to  the  Legislature  that  the  Revised 
Statutes  were  thereby  "unchanged  in  substance,  except  that  the 
last  sentence,  which  is  declaratory  of  existing  law,  is  new.  See 
Lang  V.  Ropke,  3  Sandford,  369."  *^  In  view  of  this  statement,  and 
of  the  apparent  meaning  of  the  section,  it  would  seem  undesirable 
to  regard  the  Revised  Statutes  as  changed  in  any  particular,  in  so 
far  as  the  lawful  suspense  of  the  power  of  alienation  is  concerned.** 
The  Real  Property  Law  of  1909  made  no  change  in  this  section. 
Section  42  then  simply  consolidates  i  Revised  Statutes,  723,  sections 
14,  15  and  i6,*®  and  adds  a  new  sentence  intended  to  be  declaratory 
of  pre-existing  construction.** 

The  present  section,  now  under  consideration,  states  the  "  New 

**  Repealed,    chap.    547,    Laws    of  «C/.    Chapl.    Express    Trusts    & 

1896.  Powers,  §  386. 

*c  Repealed,    chap.    547,    Laws    of  ^^  Supra,  p.  260. 

1896.  *w  There  was  no  great  harm  in  such 

*^  See  Notes  5  and  6,  Appendix  I,  consolidation,  as  sections  14  and   15 

infra.  of  the  Revised  Statutes  were  to  be 

**'  Report     of     Commissioners     of  read  together  without  consolidation. 

Statutory     Revision,     Appendix     II,  Lorillard   v.   Coster,  5  Paige  at  pp. 

infra;  Coston  v.   Coston,   118   App.  189,  190;  Jacoby  v.  Jacoby,  188  N. 

Div.  I,  5.  Y.  124. 
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York  rule  directed  against  perpetuities,"  called  "the  rule  against 
unlawful  suspension  of  the  power  of  alienation." 

The  Conunon  Law  Rule  against  Peipetuities.  In  order  to  comprehend 
the  changes  first  instituted  by  the  Revised  Statutes  in  the  rule 
against  perpetuities,  as  it  stood  by  the  common  law,  it  is  necessary 
to  recall  not  only  the  language  of  the  former  rule,  but  also  its  pre- 
cise extent  and  application.  At  common  law,  and  long  before  the 
rule  against  perpetuities  was  precisely  determined  by  the  judges  of 
England,  (it  was  thought  to  have  received  its  final  form  in  1833"), 
there  were  certain  doctrines  relating  to  seisin  and  to  the  creation 
of  estates  by  way  of  remainder  which  served  the  purpose  of  a 
"  rule  against  perpetuities,"  although  the  rule  itself  is  an  independ- 
ent one,  and  not  formulated  until  long  subsequent  to  the  Statutes 
of  Uses  and  Wills.« 

OrigiiiAl  Sole  Did  not  Apply  to  Legal  Limitations.  It  has  been  said  by 
a  writer  of  the  highest  authority  that  the  former  rule  against  per- 
petuities had  no  application  to  legal  limitations,  oy  which  is  meant 
those  limitations  of  estates  contained  in  the  assurances  recognized 
by  the  common  law  and  existing  independently  of  the  Statutes  of 
Uses  and  Wills.*^  This  was  also  the  opinion  of  Lord  St.  Leonards, 
the  greatest  master  of  real  property  law  since  Coke."  Thus  the 
rule  had  no  application  to  estates  limited  as  remainders**  or  to 
estates  limited  on  common-law  conditions  of  defeasance  contained 
in  conveyances  operating  by  common-law  assurances.^  The  doc- 
trine, that  the  rule  against  perpetuties  had  originally  no  reference 
to  estates  created  by  way  of  remainder  at  common  law,  entertained 
by  Sugden  and  Challis,  and  expressed  by  Lord  St.  Leonards  in 


nCadell  V.  Palmer,  i  CI.  &  Fin. 
372.  The  commencement  of  the  rule 
itself  postdates  the  reign  of  Henry 
VIIL    See  below,  under  this  section. 

™  Challis,  80,  143,  207 ;  Lewis,  Per- 
petuities, chap.  12  (ist  ed.). 

®  Challis,  152,  153,  158;  Sugden, 
Introd.  to  Gilbert,  Uses,  XI ;  and  see 
2  Prest.  Abst.  114,  148;  Mr.  Har- 
grave  in  Thelluson  v.  Woodford, 
4  Ves.  242,  250;  I  Powell,  Dev.  389, 
Mr.  Jarman's  note;  Sugden,  Introd. 
to  Gilbert  Uses,  XI.  This  state- 
ment is  also  confirmed  by  an  article 
in  Law  Quar.  Rev.  [XIV,  p.  133] 
showing  that  the  rule  did  not  ap- 


ply to  legal  remainders,  but  did 
apply  to  equitable  remainders.  Sed, 
cf.  an  article  in  same  Review  [p.  234, 
vol.  XIV]  to  the  contrary. 

wCole  V.  Sewell,  4  Dr.  &  W.  i; 
Tudor,  Lead  Cas.  Real  Prop.  471. 

w  Challis,  159;  2  Washb.  Real 
Prop.  23s  (ist  ed.)  ;  Sir.  E.  Sugden 
in  Cole  v.  Sewell,  4  Dr.  &  W.  at  p. 
28;  Sugden,  Introd.  to  Gilbert,  Uses, 
XI. 

w  Challis,  152,  153,  207 ;  Gray,  Rest. 
30;  cf.  Giberts  v.  Peteler,  38  N.  Y.  -^t 
pp.  168,  169,  as  to  relief  in  equity  on 
covenants  in  the  nature  of  conditions, 
and  I  Sanders,  Uses,  213. 
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Cole  V.  Sewell,  was,  however,  questioned  by  Mr.  Lewis  in  his  cele- 
brated Treatise  on  the  Law  of  Perpetuity.*^^  His  opinion  has  been 
adopted  by  several  other  writers.  But  Lord  St.  Leonards'  opinion  in 
Cole  V.  Sewell  seems  never  to  have  been  really  doubted  in  England 
until  long  after  the  speculations  of  Mr.  Lewis  became  current.** 
Cole  V.  Sewell  was  affirmed  in  the  House  of  Lords,*"*  and  it  has  been 
lately  said  by  Mr.  Challis,  incomparably  the  most  learned  modem 
writer  on  the  law  of  real  property  since  Lord  St.  Leonards,  that  the 
notion  "that  the  rule  against  perpetuities  applies  (apart  from  ex- 
press statutory  enactment)  to  legal  limitations  made  by  way  of  re- 
n.ainder  is  one  of  those  questions  which  ought  never  to  have  arisen. 
It  implies  an  anachronism  which  may  be  said  to  trench  on 
absurdity."  ^ 

Since  Mr.  Challis'  death,  a  new  generation  has  come  on  the  scenes 
in  England,  and  in  1904  it  was  held  by  Farwell,  J.,^  that  the  rule 
against  perpetuities  did  apply  to  contingent  remainders.  As  it  had 
taken  all  the  period  between  the  reign  of  Henry  VHI  and  1904  to 
reach  this  conclusion,  it  can  hardly  be  regarded  as  final,  especially  as 
Lord  St.  Leonards,  Preston,  Williams,  Challis,  and  nearly  all  the 
older  school  were  of  the  contrary  opinion.  The  House  of  Lords 
is  yet  to  be  heard  from  on  the  new  decision,  which,  in  any  event, 
is  not  binding  in  New  York. 

New  York  Rale  Does  Apply  to  Remainders.  While  the  opinion  of  Lord 
St.  Leonards  and  Mr.  Challis,  just  mentioned,  is  probably  the  more 
accurate,  it  is  predicated  of  the  common-law  doctrines  relating  to 
remainders,  viz.,  that  every  remainder  must  vest  during  the  con- 
tinuance of  the  particular  estate  or  at  the  moment  when  it  deter- 
mines, and  that  all  remainders  may  be  barred  by  the  tenant  of  the 
immediate  freehold.®  It  of  course  followed  that  when  the  Revised 
Statutes  of  New  York  took  away  this  power  of  barring  the  remain- 
der, and  did  not  require  the  remainder  to  vest  during  or  at  the 
termination  of  the  precedent  estate,  the  revisers  would  subject  all 
limitations  by  way  of  remainders  to  the  statutory  rule  against  per- 
petuities; especially  as  our   statutory  remainder   seems  to  be   so 

57  Chap.  XVI   (ist  ed.)  and  sup-  ro2  H.  L.  Gas.  186. 

plement    thereto   in    1849,   PP-   97   ^'  «^  Challis,  159. 

seq.;    et    vide   2    Sharsw.    &   Budd,  «i  In  re  Ashforth,   (1905)   L.  R.  i 

Lead.  Cas.  Real  Prop.  333»  334;   H  Ch.  D.  535. 

Law  Quar.  Rev.  234.  ®  Including  a  remainder  limited  on 

^  See    Tudor,    Lead.    Cas.    Real  an   estate  taiL     Wilkes  v.   Lyon,  a 

Prop.,  note,  pp.  470  ^^  ^^Q-:  2  Jarm.  Cow.  333. 
Wills,  727  et  seq.,  being  comments  on 
Cole  V.  Sewell;  Gray,  Restraint  on 
Alienation,  passim. 
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framed  as  to  embrace  former  shifting  and  contingent  uses  and  also 
all  future  interests  created  by  executory  devise,  except  possibly 
springing  uses  and  devises.® 

Object  of  the  Common  Law  Role.  Having  pointed  out  that  the  origi- 
nal common  law  rule  against  perpetuities  could  have  had  no  relation 
to  estates  limited  by  common-law  assurances  or  by  way  of  remain- 
der, it  will  suffice  to  indicate  generally  that  the  so-called  "  rule 
against  perpetuities"  in  Enrland  was  invented  to  meet  the  new 
forms  of  conveyance  which  arose  after  the  Statutes  of  Uses  and 
Wills,  and  that  it  applied  only  to  conveyances  operating  under  the 
Statutes  of  Uses  and  Wills  (except  where  certain  uses  were  con- 
strued to  be  common-law  remainders  when  they  fell  under  the  rules 
regulating  remainders  at  common  law).®*  Thus  all  executory  es- 
tates except  remainders  (not  vested  in  interest),  whether  arising 
by  executory  devises  under  the  Statute  of  Wills  or  by  shifting  and 
springing  uses  under  the  Statute  of  Uses  (including  powers  of 
appointment),  were  subject  to  the  so-called  rule  against  perpetui- 
ties. Such  uses  and  executory  limitations  were  in  derogaticm  of  the 
principles  of  the  common  law,  and  the  rules  regulating  assurances 
at  common  law  were  consequently  inadequate  to  prevent  a  perpe- 
tuity; for  under  those  statutes  an  estate  might  be  limited  to  com- 
mence in  futuro  and  might  take  effect  upon  the  happening  of  some 
contingency  other  than  the  determination  of  a  precedent  estate  of 
freehold,  and  it  could  not  be  barred  by  the  preceding  interests,  as 
could  remainders. 

How  the  Rule  Arose  in  England.  The  rule  against  perpetuities,  as 
finally  fixed  in  the  nineteenth  century  by  the  judges  of  England, 
though  referable  only  to  estates  created  by  way  of  uSe  or  by  execu- 
tory devise,  was  resolved  on  a  precise  analogy  to  the  period  allowed 
by  the  common  law  for  ordinary  settlements  by  way  of  particular 
estates  and  remainders.^    Professor  Gray  of  Harvard  has  seen  fit 


®  Leonard  v.  Burr,  i8  N.  Y.  at 
p.  107;  cf.  Challis,  161;  and  see 
«(bove,  pp.  221,  222. 

®*  Lewis,  Perp.  56,  109 ;  Cruise 
Dig.,  tit.  16,  chap.  5;  and  see  Chud- 
leigh's  case,  that  a  use  limited  by  way 
of  remainder  should  take  effect  be- 
fore or  at  the  determination  of  the 
particular  estate.  Butler's  note  to 
Kcame,  Conting.  Rem.  561 ;  Cruise 
Dig.,  tit.  16,  chap.  5,  f  10.  See  Lord 
Hardwicke's   statement  of  the  deci- 


sion in  Chudleigh's  case  in  Garth  v. 
Cotton,  I  White  &  Tudor,  Lead.  Cas. 
in  Equity,  at  p.  827. 

^  Lewis,  Perp.  165;  Cruise  Dig., 
tit.  32,  chap.  24,  §  19;  Bengough  v. 
Eldridge,  i  Sim.  267,  cited  Tudor, 
Lead.  Cas.  Real  Prop.  (ed.  1879)  at 
p.  433;  Strahan,  Prop.  (3d  ed.)  175; 
Mills  V.  Mills,  50  App.  Div.  at  p. 
230;  see  reviser's  notes.  Appendix 
III,  infra. 
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to  doubt  even  this  umversally  accepted  proposition.  If  he  is  accu- 
rate, the  English  judges  are  then  open  to  criticism  for  innovation 
and  legislation  —  a  very  solemn  offense  in  a  common-law  country. 

At  common  law  there  could  be  no  remainder  of  inheritance  ex- 
cept one  in  fee  simple;  and  such  ,a  remainder  could  subsist  in 
expectancy  only  upon  an  estate  for  life  or  pur  autre  vie.  After  the 
Statute  De  Donis,  a  remainder  of  inheritance  became  possible  in 
the  shape  of  a  fee  tail.  But  all  limitations  permissible  by  the  old 
common  law  did  not  tolerate  a  suspension  of  the  power  of  aliena- 
tion beyond  a  life  in  being  and  the  infancy  of  issue  of  tenant  in 
tail.®*  The  period  finally  fixed  for  the  lawful  suspension  of  the 
power  of  alienation  in  the  case  of  executory  limitations  was  not, 
however,  fixed  without  protest.^  It  was  just  stated  that  the  rule 
against  perpetuity  was  formulated  upon  precise  analc^y  to  the  com- 
mon-law rule  allowing  settlements  by  way  of  particular  estates  and 
remainders.^  It  would  not  have  been  competent  for  the  common- 
law  judges  to  invent  a  new  rule,  or  to  amend  the  common  law,^ 
any  more  than  it  would  for  them  to  alter  or  abrogate  it.  Parlia- 
ment alone  has  that  authority  ;^^  a  principle  we  find  often  recognized 
in  this  State,  especially  in  cases  deciding  that  statutes  changing  the 
common  law  miist  be  construed  strictly."  Therefore,  in  declaring 
the  substance  of  the  so-called  rule  against  perpetuity  the  judges  of 
England  simply  applied  an  older  set  of  rules  concerning  legal  limi- 
tations to  the  new  or  executory  forms  of  limitations.  They  could 
do  no  more  legally.  But  ever  since  the  Statutes  of  Uses  and  Wills, 
the  rule  against  perpetuities  has  been  in  a  state  of  flux.  It  was 
thought  to  have  been  closed  in  1833,  but  in  1904  its  operation  was 
extended  in  England  to  legal  limitations.  Fortunately  the  great 
authors  of  our  Revised  Statutes  remodeled  the  rule  so  as  to  make 
its  operation  certain.  But  of  this  we  shall  reserve  mention  until 
later. 

Old  Rule  Did  Not  Apply  to  Limitations  Sabseqvent  to  Estate  Tail.  The 
so-called  rule  against  perpetuities  had  no  reference  to  limitations 

«This  is  admirably  stated  by  the  J«>Co.  Litt  115b;  i  Black.  Comm. 

late  Mr.  Challis,  in  language  so  pre-  91. 

cise,  technical,  and  elegant  as  to  be  71  Fitzgerald  v.  Quann,  109  N.  Y. 

incomparable.  ChalHs,  Real  Prop.  158,  441;  Dean  v.  M.  E.  R.  Co.,  119  id. 

160.  540;  Barthold  v.  O'Reilly,  74  N.  Y. 

«^Cole  V.  Sewell,  2  H.  L.  Cas.  186,  509,  514;  Sargent  v.  Board  of  Edii- 

at  p.  2ZZ'  cation,  177  N.  Y.  at  p.  323. 

^  Supra,  _^.  263. 

®Cunliffe  v.  Brancker,  3  Ch.  Div. 
at  p.  410;  Qiallis,  152. 


§42 


Rule  against  Perpetuities 


267 


subsequent  to  an  estate  tail,  because  such  limitations  had  at  all  times 
(even  subsequent  to  the  rise  of  executory  limitations,  in  the  shape 
of  uses  and  devises)  been  liable  to  destruction  by  means  of  a  com- 
mon recovery.  Such  limitations  were,  therefore,  not  obnoxious  to 
the  mischief  which  the  rule  was  designed  to  prevent  J^  Nor  did  the 
rule  import  that  the  limitation  must  vest  within  the  prescribed  time, 
but  only  that,  if  it  ever  vested,  it  must  vest  within  that  timeJ^ 

Statement  of  the  Old  Rule.  The  rule  against'  perpetuities  was 
thought  to  have  received  its  final  form  in  England  in  the  case  of 
Cadell  V.  Palmer  only  in  1833,  ^^^  while  this  decision  is  not  binding 
on  the  courts  of  this  country  as  authority,  its  reasoning  is  conclu- 
sive and  establishes  the  rule,  at  common  law,  to  be  as  follows: 
Property  could  not  be  rendered  inalienable  beyond  a  life  or  lives  in 
being  and  twenty-one  years  afterward,  without  reference  to  the  in" 
fancy  of  any  person  whatever;  3,  person  en  ventre  sa  mkre  was  for 
the  purposes  of  the  rule  considered  as  in  existenceJ^  The  fact  that 
the  period  of  gestation  was  allowed  to  enter  into  the  lawful  period 
at  all  has  given  rise  to  the  erroneous  impression  that  the  period  of 
gestation  might  be  added  to  the  term  in  gross  of  -twenty-one  years, 
but  this  was  not  the  caseJ*^  We  find  this  period  of  gestation  often 
referred  to  as  part  of  the  lawful  term  in  gross,  in  both  early  and 
late  cases  in  New  YorkJ®  But  it  cannot  be  that  the  term  in  gross 
at  ccxnmon  law  was  longer  in  New  York  than  in  England.  The  fact 
is  that  the  duration  of  the  lawful  term  in  gross  was  long  undecided. 
We  find  even  Sir  Edward  Sugden  very  uncertain  about  it  on  differ- 
ent occasions  in  his  life.  In  his  notes  to  Gilbert  on  Uses  he  states 
that  a  shifting  use  cannot  be  made  to  take  effect  on  an  event 
"  beyond  the  period  of  a  life  or  lives  in  being  and  twenty-one  years 
afterward,  and  a  few  months  allowing  for  gestation  and  the  birth  of 
a  child;  nor  can  the  tzventy-one  years,  there  is  great  reason  to  con- 
tend, be  taken  as  an  absolute  term,  but  only  as  depending  on  the 


''Challis,  146,  citing  Nicolls  v. 
Sheffield,  2  Bro.  C.  C.  215;  Heasman 
V.  Pcarse.  L.  R.  (7  Ch.  Div.)  275; 
Strahan,  Law  of  Property,  178 ;  Mills 
V.  Mills,  50  App.  Div.  at  p.  231 ;  and 
see  Revisers'  Notes,  Appendix  III, 
infra. 

73Challis.  164- 

"*  Armitage  v.  Coates,  35  Beav.  i ; 
Cadell  V.  Palmer,  i  CI.  &  Fin.  372; 
Inglts  V.  Sailors'  Snug  Harbour,  3 
Pet  99,  114, 


76  See  note  to  Cadell  v.  Palmer, 
Tudor,  Lead.  Cas.  Real  Prop.  & 
Conv.  464;  Challis,  159. 

76  Coster  V.  Lorillard,  14  Wend. 
26s,  295 ;  Williams  v.  Williams,  8  N. 
Y.  at  p.  554;  Chwatal  v.  Schreiner, 
148  id.  683,  690;  cf.  I  Sanders,  Uses 
&  Trusts,  201 ;  and  see  my  note  to 
Essay  on  Law  of  Char.  Uses  in  N. 
Y.  pp.  148,  149. 
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infancy  of  the  person  intended  to  be  benefited/'  ^  In  Cadell  v. 
Palmer  he  again  traced  the  growth  of  the  rule  witli  historical  accu- 
racy, and  while  forced  to  admit  that  the  twenty-one  years  was  then 
a  lawful  term  in  gross,  he  contended  successfully  that  the  addition 
of  the  period  of  gestation  to  the  term  of  twenty-one  years  was  un- 
authorized by  valid  precedents,  and  the  court  finally  so  decided.^ 
Many  of  the  American  cases  were  decided  while  thds  point  of  law 
was  undecided  or  '^  in  nubibus/'  But  since  it  was  finally  decided 
in  England,  no  cause  in  America  has  ever  been  adjudicated  to  the 
contrary ;  at  least  where  there  had  been  a  full  and  proper  considera- 
tion of  the  common  law.  The  period  of  gestation,  therefore,  cannot 
by  the  common  law  be  added  to  the  term  in  gross,  as  was  decided 
in  Cadell  v.  Palmer.'^® 

New  Rule  in  New  York,  The  revisers  of  the  statutes  of  New  York 
took  up  their  consideration  of  the  rule  against  perpetuities  before 
the  decision  of  Cadell  v.  Palmer,  and  revised  it  so  as  to  reduce  the 
common-law  period  from  any  number  of  lives  in  being  to  two;  at 
the  same  time  restoring  the  term  in  gross  to  the  period  of  actual 
minority,®^  contended  for  by  Sir  Edward  Sugden  as  the  true  inter- 
pretation of  the  rule  by  the  common  law.®^  At  the  time  these 
revisers  of  the  statutes  were  at  work,  the  extent,  and  even  the  con- 
tent, of  the  now  so-called  rule  against  perpetuities  in  England  was 
not  determined,  and  the  revisers'  conception  of  a  perpetuity  in  com- 
mon with  all  the  old  school  of  lawyers  was  inseparably  connected 
with  the  suspension  of  the  power  of  alienation.^ 

Two  Lives  in  Being  the  Lawful  Measure.  Two  lives  in  'being  only  were 
made  the  measure  of  the  lawful  period  during  which  the  power  of 
alienation  might  be  suspended  in  this  State,^  except  in  a  single  case 


7^  Sugden's  Gilbert,  Uses,  156  (Ed. 
London,  181 1);  Sugden,  Law  of 
Prop.  313,  seq. 

^®  And  see  to  the  same  eflfect  Inglis 
V.  Sailors'  Snug  Harbour,  3  Pet.  99, 
114. 

70  Ut  supra,  p.  267. 

^  Revisers'  Notes  to  the  Article  on 
Legal  Estates,  Appendix  III,  infra; 
Manice  v.  Manice,  43  N.  Y.  303,  374; 
Mills  V.    Mills,   50   App.   Div.   at  p. 

231. 
8'  Ut  supra,  p.  267. 

*2  Columbia  Law  Review,  338 ;  and 

see  below  under  this  section. 


83  Hone's  Exrs.  v.  Van  Schaick,  20 
Wend.  564;  Yates  v.  Yates,  9  Barb, 
at  p.  346;  Tucker  v.  Tucker,  5  N.  Y. 
at  p.  417 ;  Beekman  v.  Bonsor,  23  id, 
at  p.  316;  Hobson  v.  Hale,  95  id.  at 
p.  611;  Rice  V.  Barrett,  102  id.  161, 
164;  Cruikshank  v.  Home  for  the 
Friendless,  113  id.  at  p.  351;  Greene 
V.  Greene,  125  id.  506,  510;  Booth  v. 
Baptist  Church,  126  id.  215,  236;  Un- 
derwood V.  Curtis,  127  id.  523,  541 ; 
Durfee  v.  Pomeroy,  7  App.  Div.  431 ; 
Scott  V.  Monell,  i  Redf.  431,  439; 
Schlereth  v.  Schlereth,  73  App.  Div. 
283. 
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mentioned  below,  and  a  limitation  suspending  the  power  of  aliena- 
tion for  a  definite  space  of  time,  unconnected  with  a  life  in  being, 
such  as  a  term  of  years  or  even  a  day,  is  void.®*  A  person  en  ventre 
sa  mere  is  a  life  in  being  within  the  rule.*^  But  after  the  period  of 
two  lives  in  being,  the  statute  tolerates  a  limitation  of  a  remainder 
in  fee  to  a  person  not  in  being  at  the  time  the  estate  is  created,  ancl 
if  such  person  die  under  the  age  of  twenty-one,  then  a  contingent 
remainder  to  another  in  fee.  This  permissible  contingency  adds 
the  period  of  actual  infancy  to  the  term  of  two  lives  in  being.®* 

Section  42,  supra.  It  will  be  observed  that  section  42  of  this  act 
has  added  to  the  Revised  Statutes  the  words,  "  For  the  purposes  of 
this  section  a  minority  is  deemed  part  of  a  life,  and  not  an  absolute 
term  equal  to  the  possible  duration  of  such  a  life/'  This  addition 
was  originally  introduced  in  the  Real  Property  Law  of  1896.  The 
added  words  were  intended  to  assert  an  existing  rule  of  law,  viz., 
that,  for  the  purposes  of  the  section,  a  minority  is  a  part  of  a  life 
in  being  and  not  a  part  of  a  term  in  gross.®^  With  this  construction 
superadded,  the  new  words  add  nothing  and  take  away  nothing 
from  the  rule  prescribed  by  the  Revised  Statutes. 

When  Measured  by  Minority.  An  actual  minority  is  not  an  improper 
measure  for  a  trust  term,  as  it  is  virtually  one  for  :.  life  in  being,  or 
a  lesser  period.  The  trust  terminates  on  the  death  of  cestui  que  vie 
at  any  time  before  attaining  his  majority.  The  trust  term  is  not  one 
for  twenty-one  years  in  gross.®®  But  a  limitation  based  on  more 
than  two  minorities  vriolates  the  statute.®® 


®*  Smith  V.  Chesebrough,  82  App. 
Div.  578;  Staples  v.  Hawes,  39  id. 
548;  McGuire  v.  McGuire,  80  id.  63 
(citing  Phelps  v.  Pond,  23  N.  Y.  69; 
Leonard  v.  Burr,  18  id.  107;  Bascom 
V.  Albertson,  34  id.  584)  ;  Kalish  v. 
Kalish,  166  N.  Y.  368;  Smith  v. 
Giesebrough,  176  id.  317,  322;  Trow- 
bridge V.  Metcalf,  5  App.  Div.  318; 
Coston  y.  Coston,  118  id.  i;  Morton 
Trust  Co.  V.  Sands,  122  id.  691 ;  Mat- 
ter of  Perry,  48  Misc.  Rep.  285,  297; 
Walter  v.  Walter,  60  id.  383. 

®  Cooper  V.  Heatherton,  6$  App. 
Div.  561 ;  Cogan  v.  McCabe,  23  Misc. 

Rep-  739. 

*•  I  R.  S.  723,  S  IS ;  Manice  v.  Ma- 
nice,  43  N.  Y.'303,  374;  Harriot  v. 
Harriot,  25  App.  Div.  245,  248;  The 


Real  Prop.  Law,  art.  II,  §  32 ;  Purdy 
v.  Hayt,  92  N.  Y.  446,  456.  Sec 
below,    under    this   section,   pp.   303, 

^  Report  of  the  Commissioners  of 
Statutory  Revision,  Appendix  II ; 
Jacoby  v.  Jacoby,  188  N.  Y.  124; 
Toher  v.  Crouse,  57  Misc.  Rep.  252, 
258. 

^  Becker  v.  Becker,  13  App.  Div. 
342;  Lang  V.  Ropke,  5  Sandf.  363; 
Eells  V.  Lynch,  8  Bosw.  465,  475; 
Benedict  v.  Webb,  98  N.  Y.  460; 
Mansbach  v.  New,  58  App.  Div.  191 ; 
Jacoby  v.  Jacoby,  188  N.  Y.  124; 
Toher  v.  Crouse,  57  Misc.  Rep.  252, 
258. 

8»  Whiteficld  v.  Crissman,  55  Misc; 
Rep.  468. 
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Definite  Space  of  Time.  A  limitation  for  a  definite  space  of  time, 
e,  g.,  ten  years,  is  not  void  when  the  suspension  is  terminable  sooner 
on  the  dropping  of  a  life  in  being.** 

Abeyance  of  Seisin.  How  far,  in  addition  to  this  section,  the  oom- 
mon-law  prohibition  against  an  abeyance  of  the  seisin,  by  act  of  the 
parties,  may  still"  operate  to  invalidate  limitations  now  putting  the 
seisin  in  abeyance,  may  be  a  question  which  the  original  revisers 
did  not  contemplate.®^  This  was  a  rule  of  the  common  law  which 
has  never  been  expressly  abolished.  But  if  they  did  contemplate 
it  while  permitting  an  estate  of  freehold  to  ccxnmence  in  futuro, 
which  may  place  the  seisin  in  abeyance,  as  it  is  conceived,®^  the 
only  statutory  provision  against  that  result  is  probably  intended  to 
be  stated  in  this  section.  It  would  be  strange  if  a  feudal  rule  of  the 
common  law  still  operated  to  prevent  perpetuities  here,  when  the 
intention  was  to  consolidate  all  such  rules  in  this  single  section.®* 

Perpetuity  at  Ccmmon  Law.  In  order  to  apply  with  accuracy  the 
revised  rule  against  .perpetuities  to  limitations  of  estates,  it  is  neces- 
sary to  consider  how  the  common  law  stood  in  relation  to  perpe- 
tuities in  the  years  between  1827  and  1830,  when  the  great  revision 
of  the  Statutes  of  New  York  was  in  contemplation  and  in  the 
course  of  execution.  Unless  we  are  accurate  about  this  starting 
point,  or  if  we  determine  it  by  very  recent  adjudications  and  theo- 
ries, we  shall  only  end  in  contradiction  and  confusion;  for  the  re- 
vised rule  against  perpetuities  is  the  key  to  the  entire  reforms  con- 
templated by  the  revisers  in  the  common  law  governing  the  crea- 
tion and  division  of  estates  in  land.  What  that  intended  rule  can 
be  is  determined  only  by  reference  to  the  common  law  as  it  then 
stood  in  practice,  and  not  by  late  expositions  of  that  law. 

Original  Concepticn  of  a  Perpetnity.  We  have  already  pointed  out 
that  before  the  reign  of  Henry  VIII  and  the  enactment  of  the 
Statutes  of  Uses  and  Wills  the  common  law  furnished  a  set  of 


W  Vide,  p.  269,  supra,  iwte  8S ; 
Brown  v.  Brown,  54  App.  Div.  6; 
Bird  V.  Pickford,  141  N.  Y.  18; 
Steinway  v.  Steinway,  163  id.  183; 
Matteson  v.  Falser,  173  id.  404; 
Shaw  V.  English,  40  Misc.  Rep.  37, 
40;  Keenan  v.  Keenan,  122  App.  Div. 

435. 

w  Chains,  77,  78;  Watkins,  De- 
scents, 131;  I  Prest.  Est.  216;  et 
vide  infra,  under  f  50^  Real  Prop. 
Law. 


^>2Wood  V.  Taylor,  9  Misc.  Rep. 
640;  Van  Nostrand  v.  Marvin,  16 
App.  Div.  28,  32 ;  Heency  v.  Brooklyn 
Benev.  Society,  33  Barb.  360. 

WReal  Prop.  Law,  §  50;  Leonard 
v.  Burr,  18  N.  Y.  at  p.  107. 

w  Mason  v.  Jones,  2  Barb,  at  p. 
252,  where  the  court  says,  in  sub- 
stance, that,  by  law,  there  may  be 
an  abeyance  of  the  seisin.  See  also 
Mooers  v.  White,  6  Johns.  Ch.  at 
p.  365. 
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rul^  ^^di  governed  the  limitation  of  estates  by  what  are  now 
c^^  common-law  assurances.  These  rules  sufficiently  prevented 
'*  a  V^rpetiiity  which  the  common  law  abhorred."  After  the  Stat- 
utes of  Uses  and  Wills  new  forms  of  conveyance  based  on  these 
5t3tures  a.rose,  and  it  then  became  necessary  to  prevent  lands  from 
bci^i  ^^ed  up  by  the  new  forms  of  conveyances  which  were  recog- 
nized as  lawful  under  the  statutes.  Then,  and  not  before  then, 
beg^^  the  formulation,  or  expression,  of  what  is  now  called  the 
cO«T^^^^^^n-law  rule  against  perpetuities.®*^ 

rot  a  y^j.y  jQ^g  period  in  English  common  law  a  perpetuity  was 
oriy  Conceived  of  as  something  which  suspended  the  power  of 
alienation,  and  during  that  period  whenever  that  power  was  not  sus- 
pended there   was  consequently   no   perpetuity.     For  example,   a 
perpetuity  was  originally  defined  by  the  old  cases  as  **  an  estate 
inalienable,  though  all  mankind  join  in  the  conveyance."^    And 
3gain,  "a  perpetuity  is  when  all  that  have  interest  join,  yet  they 
cannot  bar  or  pass  the  estate."  °^     These  statements  are  frequently 
repeated  in  adjudications  during  the*course  of  several  hundred 
years."    In  Cadell  v.  Palmer,  Sir  Edward  Sugden  made  the  plain 
and  vigorous  statement  '*  that  the  old  law  raised  no  objections  to 
estates  granted  in  perpetuity,  provided  there  was  a  power  to  bar 
them  or  destroy  "them  so  as  to  render  them  alienable."     Such  was 
the  conception  of  a  perpetuity  entertained  also  by  the  revisers  of 
our  statutes  in  1830,  and  they  could  have  had  no  other,  for  it  did 
not  then  exist  in  practice.^®     Not  that  there  had  not  been  adum- 
brations  of   the   doctrine,   that  remoteness   of   vesting  might  be 
destructive  of  future  estates,  but  such  suggestions  were  hardly  yet 
authoritative  in  any  degree  whatever.* 

It  v/as  only  in  1843  ^^^i^  Mr.  Lewis  presented  to  the  profession 
for  the  first  time  a  systematic  treatise  on  the  subject  of  perpetuities. 
As  he  states  in  his  preface  "  he  had  to  walk  alone  and  to  cut  for 
himself  a  path  through  a  confused  and  extensive  mass  of  statutes 
and  of  cases."  In  chapter  12  he  defines  "perpetuity"  and  then  quali- 
fies it  by  the  statement  that  "  modern  writers  have  sometimes  at- 

•SQial'.is    (London   ed.   of   1885),  <^  See  cases  cited  9  Col.  Law  Rev., 

-207 ;  Sugden,  Introd.  to  Gilbert,  Uses,  p.  340. 

and  see  above  under  this  section.  09  See  Lewis,  Perpetuity,  chap.  la 

«  Scattergood  v.  Edge,  i  Salk.  229.  (Ed.  of  184J). 

•^  Washboume   v.  Donnes,   i    Ch.  1  Cole  v.  Scwell,  2  Conn.  &  Laws, 

Cas.  23.  cited  by  Lewis,  Perp.,  chap.  344. 
12 ;  Duggan  v.  Slocum,  92  Fed.  Rep. 
^06,  808 ;  Ould  V.  Wash.  Hospital,  95 
XJ.  S.  3Q3,  312. 
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tempted  to  define  a  perpetuity  with  reterence  rather  to  the  rule 
of  law  as  it  respects  the  period  of  remoteness  than  to  any  inherent 
quaUty  of  the  thing  itself."  Sugden  distinctly  states  that  by  the 
old  law  "  remainders  might  be  limited  to  take  effect  at  any  time, 
however  remote.  Questions  of  perpetuity  did  not  arise  till  the  sim- 
plicity of  the  common  law  gave  way  to  the  complication  of  modem 
conveyancing."  ^ 

Not  only  was  the  exoression  of  the  modem  rule  as  laid  down  in 
England  very  late  in  coming  to  general  recognition,  but  also  its 
beginning.  In  the  case  already,  mentioned  as  decided  by  the 
Chancery  Division  in  1904,  Farwell,  J.,  uses  the  following  ex- 
pressive language :  "  It  is  very  difficult  to  say  when  the  concep- 
tion of  pefpetuity  in  its  modern  nveaning  first  appeared  in  our 
Courts.  There  is  no  doubt  that  the  common  law  regarded  all  at- 
tempts to  restrict  the  free  alienation  of  property  with  extreme  dis- 
favor."* Certainly  this  admission  by  an  upholder  of  the  modern 
expression  of  the  mle  is  very  significant,  and  can  only  point  to 
the  conclusion  that  the  modern  rule  is  later  than  the  Revised  Stat- 
utes of  New  York.  Indeed,  it  is  only  very  recently  in  England 
that  the  courts  of  justice  have  accepted  remoteness  of  vesting  as  a 
binding  definition  of  a  perpetuity  at  common  law.*  These  late 
cases  in  England  have  of  course  no  greater  authdrity  in  this  State 
than  they  would  have  had  over  the  distinguished  revisers  of  1830, 
could  they  have  even  conceived  of  them  as  possible  in  the  years 
then  to  come. 

That  the  modern  English  expression  of  the  rule  against  perpe- 
tuities is  due  to  very  different  conditions  from  those  prevailing  in 
this  State  prior  to  1830,  only  an  attentive  examination  of  the  real 
property  laws  of  both  countries  can  disclose,  and  none  such  has 
been  made.  Each  system  has  been  studied  separately.  In  New  York 
prior  to  1830  the  simplest  common-law  forms  prevailed.  Powers  ex- 
ecuted by  the  Statute  of  Uses,  long-attendant  terms,  permanent  equi- 
table estates  and  family  settlements  were  unknown.  At  this  point 
the  revisers  of  1830  drew  an  entirely  new  real  property  code  which 
was  much  more  than  a  revision,  as  we  learn  best  from  the  reforms 
subsequently  contemplated  in  England  when  the  New  York  Revised 
Statutes  were  fully  examined  in  the  light  of  the  common  law  then 
prevailing  actually  in  England,  but  only  theoretically  in  New  York 

s  Introduction  to  Gilbert,  Uses.  ^Marsden,  Perpetuity^  i. 

8  In  re  Ashforth  (1905),  L.  R.  i 
Ch.  D.  at  p.  542;  cf.  Mills  v.  Mills, 
50  App.  Div.  at  p.  230. 
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prior  to  1830.  In  England  involved  settlements,  uses,  trusts,  and 
powers,  operating  imder  the  Statute  of  Uses  perhaps  demanded 
some  new  expression  of  the  rules  against  perpetuities,  as  the  first 
eleven  chapters  of  the  first  edition  of  Mr.  Lewis'  Treatise  on  Per- 
petuities disclose.  The  limitations  commonly  used  there  had  be- 
oome  so  involved,  entails  were  so  common,  and  remote  executory 
limitations  so  frequent,  as  to  possibly  justify  a  new  expression  of 
the  rule  in  England.  Whether  it  did  or  did  not  justify  it  in  that 
cx>untry  is  no  concern  of  the  law  of  this  State.  Each  State  must 
regelate  its  internal  affairs  on  the  needs  of  its  own  development. 

An  attentive  perusal  of  the  original  revisers'  notes  to  the  article 
of  the  Revised  Statutes  on  the  Creation  and  Division  of  Estates* 
vill  show  conclusively  that  the  original  revisers  never  entertained 
any  other  conception  of  a  perpetuity  than  that  connected  with  "  sus- 
pension of  the  power  of  alienation."  Until  very  recently,  so  firmly 
was  this  truth  imbedded  in  the  cases  since  the  Revised  Stat- 
utes, that  the  New  York  rule  against  perpetuities  is  often  termed 
"  the  rule  against  the  suspension  of  the  power  of  alienation." 

Origiiial  Conception  of  a  Perpetuity.  Formerly,  then,  at  common  law  a 
perpetuity  involved  suspension  of  the  power  of  alienation  and  not 
remoteness  of  the  limitation  or  remoteness  of  the  time  of  vest- 
ing, so  that  where  there  was  a  present  power  to  alienate  or  bar 
future  estates  there  was  no  perpetuity.®  In  later  times  in  England 
this  was  strongly  denied  by  such  text-writers  as  Lewis  on  the 
Law  of  Perpetuity,  and  the  modern  English  definition  was  then 
substituted.  Professor  Gray,  of  Harvard,  subsequently  adopted 
Mr.  Lewis'  view.  In  England,  contrary  to  the  opinion  of  many 
great  property  lawyers,  this  modern  interpretation  of  the  rule 
against  perpetuities  has  triumphed,  but  not  without  dissent,  and  in 
that  country  a  limitation  is  now  void  if  it  vest  too  remotely,  and  a 
present  power  to  bar  or  defeat  the  too  remote  future  interests  does 
not  cure  the  defect.  Thus  in  modern  England,  the  present  rule 
against  perpetuities  has  come  to  be  one  directed  against  remoteness 
of  vesting.  The  New  York  revisers  of  1830  began  their  considera- 
tion of  the  rule  before  remoteness  of  vesting  became  the  ultimate 
test  of  a  perpetuity.  Thus,  in  conformity  with  the  older  doctrine, 
they  made  the  suspension  of  the  power  of  alienation  the  sole  statu- 

» Appendix  III  infra.  graph,  and  under  §  57,  Real  Projp. 

*  Sugden   in   Cadell  v.   Palmer,   i       Law. 
Q.  &  F.  372,  etc.,  and  see  next  para- 
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tory  test  of  a  perpetuity.     That  the  weight  of  authority  then  coin- 
cided with  their  interpretation  is  not  open  to  doubtJ 

Professor  Gray's  Treatise  on  "  Restraints  on  the  Alienation  of 
Property  "  is  a  modern  book  in  conception  and  design.  It  is  very 
critical  of  old  cases  and  old  conceptions.  It  marches  with  the 
times  and  expresses  rather  the  author's  vjew  of  an  ideal  justice 
than  the  old  law  of  this  ancient  State.® 

What  a  **  Perpetuity  "  now  is  Under  the  Law  of  New  York.  Having  re- 
ferred to  the  period  prescribed  by  the  Revised  Statutes  for  the 
lawful  suspension  of  the  power  of  alienation,  let  vis  next  consider 
briefly  what  now  constitutes  a  perpetuity,  with  a  view  of  determin- 
ing more  precisely  the  extent  which  this  section  has  changed  the 
common  law.  We  have  stated  that  a  rule  directed  against  a 
perpetuity  ought,  in  the  nature  of  things,  to  refer  to  the  suspension 
of  the  power  of  alienation.  It  is  a  great  contradiction  of  justice 
to  declare  void  under  our  system  a  deed  or  will  which  is  effectual 
to  convey  an  immediate  fee  simple  absolute,  because  it  contains  a 
limitation  that  is  incidentally  too  remote.®  If  the  revisers  of  1830 
knew  anything  of  such  a  rule  they  were  right  in  rejecting  it  as 
they  did.  Such  has  been  the  uniform  opinion  of  the  best  prop- 
erty lawyers  and  the  courts  of  this  State  until  the  present  year, 
when  an  opinion  delivered  by  the  highest  court  of  this  State  has 
completely  changed  the  situation  and  announced  what  is  aptly 
called^^  "  a  new  rule  against  perpetuities  in  New  York."  This  opin- 
ion is  so  consequential  in  its  possible  results  as  to  demand  consid- 
eration at  some  length  in  the  pages  of  any  work  which  involves  the 
rule  against  perpetuities.  At  the  appropriate  place  we  shall,  there- 
fore, consider  the  decision,  with  a  view  to  indicating  its  future 
significance. 

The  Revised  Statutes,  as  it  will  be  remembered,  define  a  per- 
petuity as  existing  "  when  there  are  no  persons  in  being  by  whom 
an  absolute  fee  in.  possession  can  be  conveyed,"  **  and  this  defini- 
tion is  maintained  by  this  section  of  the  present  law.*^  Thus  by 
statute  of  the  State  of  New  York  nothing  tends  to  a  perpetuity 
which  can  be  immediately  barred  by  persons  in  being.    The  statu- 

^  Sec  an  article  in  the  Alb.  Law  ^  See  Appendix  Vl,  Fowler,  Pcra. 

Jour.  (vol.  59,  p.  351),  by  this  writer,  Prop.  Law  of  1909. 

stating    the    reasons    for    the    New  •C/.  Matter  of  Wilcox,  94  N.  Y. 

York  rule  and  further  particulars  of  288;   Matter  of   Wiley,   i88^   N.  Y. 

the   discussion    and   the    authorities.  579,  580. 

This  article  is  now  reprinted  Appen-  ^^g  Columbia  Law  Rev.  338. 

dix  VI,  Fowler,  Pers.  Prop.  Law  of  11 1  R.  S.  723,  §  14. 

1909.  ^3  Real  Prop.  Law,  I  43. 
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tory  definition  of  a  perpetuity  is  unquestionably  better  adapted  to 
the  nature  of  existing  estates  in  lands,  and  while  not  essentially 
different  from  that  once  recognized  by  the  common  law  it  has  more 
precise  relations  to  the  contingent  legal  estates  now  tolerated;  for 
not  all  contingent  legal  estates  (which  are  necessarily  "  future 
estates  ")  now  tend  to  create  a  perpetuity,  but  only  those,  it  is  appre- 
hended, which  have  persons  not  in  esse  connnected  with  the  legal 
title.^^  Neither  by  the  older  common  law  nor  by  the  recent  law 
of  New  York  is  there  any  objection  to  estates  granted  in  perpetuity. 
provided  they  are  able  to  be  barred  by  persons  in  esse  of  their 
own  motion  and  without  the  aid  of  courts;^*  for,  as  Sir  Edward 
Sugden  said,  "  the  old  law  raised  no  objections  to  estates  granted 
in  perpetuity,  provided  there  was  a  power  to  bar  them  or  destroy 
them  so  as  to  render  them  alienable."  **  The  same  principle  has 
been  admitted  in  New  York  under  the  existing  statutes  relating  to 
real  property,  and  the  sole  test  of  an  unlawful  perpetuity  has  been 
until  very  recently,. whether  or  not  there  are  persons  in  being  who 
can  give  a  perfect  title.*®  Where  there  were  living  persons  who 
had  unitedly  the  entire  power  of  disposition,  free  and  untrammeled, 
the  statutory  rule  against  perpetuities  had  no  application.*^    A  per- 


^^  Infra,  p.  300,  scq. 

w  Genet  v.  Hunt,  113  N.  Y.  at  p. 
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V.  James,  16  Wend,  at  p.  121. 
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Memorial  Home,  27  Misc  Rep.  427, 
431;  Snedeker  v.  Congdon,  41  App. 
Div.  433;  Wilber  v.  Wilber,  45  id. 
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petuity  then  in  this  State  is  not  an  invalidity  for  remoteness^ 
but  solely  an  invahdity  because  the  estate  was  not  susceptible  of 
being  alienated  by  persons  in  being.^® 

Matter  of  Wilcox.  Such  was  the  settled  law  of  this  State  until  Feb- 
ruary, 1909,  when  the  Court  of  Appeals,  in  the  Matter  of  Wil- 
cox,*® announced  some  principles  in  regard  to  the  law  of  perpe- 
tuities in  this  State  which,  if  persisted  in,  may  have  a  very  influ- 
ential effect  on  the  future  of  the  rule.  It  is  proper,  therefore,  to 
examine  that  most  important  opinion  with  care,  in  any  discussion 
of  the  rule. 

The  Court  of  Appeals  in  the  Matter  of  Wilcox  seem  to  predicate 
their  argument  of  several  assumptions,  very  important,  if  true: 
The  first  one  is,  that  the  revisers  did  not  mean  to  sanction  any 
limitation  of  a  future  estate  which  was  void  as  a  perpetuity  at 
the  common  law.  This  position  is  necessarily  involved  in  their 
concluding  or  second  assumption:  that  the  revisers  being  very 
learned  men  had  reference  to  the  context  of  the  present  rule  against 
perpetuities,  as  that  rule  is  now  stated  in  England,  and  that  such 
knowledge  affords  present  evidence  of  their  intention  to  modify 
the  law  of  New  York  in  conformity  therewith.  The  validity  of 
either  or  both  assumptions  is  more  than  doubtful.  But  as  the 
opinion  in  Matter  of  Wilcox  is  so  important  to  the  future  of  the 
present  rule  in  this  State  we  shall  review  the  case  at  some  length 
and  with  all  the  light  we  are  able  to  procure. 

The  facts  in  Matter  of  W^ilcox  appear  to  have  been  as  follows :  A 
will  and  codicil  created  a  trust  of  personal  property  for  the  life 
of  testator's  daughter  A.,  and  at  her  death  for  the  benefit  of  her 
issue  share  and  share  alike  until  each  attained  majority  when  the 
estate  was  to  vest.  But  if  A.  died  without  issue  then  the  income 
of  the  estate  was  given  to  testator's  daughter  B.,  and  at  her  death 
the  principal  to  her  husband  and  son.  Daughter  B.  died  before 
testator.  Daughter  A.  had  no  issue  when  her  father  died  and  none 
thereafter  during  her  life.  At  the  death  of  daughter  A.,  the  sur- 
rogate upon  an  accounting  held  that  the  gift  in  trust  for  life  of 
said  A.  was  valid,  and  that  bv  the  will  and  codicil  the  remainder 
was  then  limited  in  the  alternative  (i)  to  A.'s  issue,  and  (2)  to 
B.  or  her  family:  that  as  the  remainder  to  A.'s  issue  never  took 
effect    the    remainder    to    B.    or   her    family    was    valid    in    the 

18  Sawyer  v.  Cubby,  146  N.  Y.  192;  159,  160;  Williams  v.  Montgomery* 

59  Alb.  Law  Jour.  351 ;  Fowler,  Pers.  148  N.  Y.  519. 

Prop.  Law  of   1909,  Appendix  VT;  *®  I94  N.  Y.  288,  revg.   125  App. 

Stoibcr  V.  Stoiber,  40  App.  Div.  156,  Div.  152. 
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alternative  under  the  Revised  Statutes.^  The  Court  of  Appeals 
reversed  the  decision,  holding  that  the  trust  term  was  really  one 
for  the  life  of  the  daughter  "A."  and  her  issue  until  majority,  and 
that  as  such  it  was  clearly  void  in,  that  it  might  suspend  the  abso- 
lute ownership  of  personal  property  during  lives  not  in  being  at 
the  death  of  the  testator.  But  they  held  that  the  trust  term  was 
severable  and  good  for  the  life  of  the  daughter  A.,  citing  Tiers  v. 
Tiers.^  They  then  proceeded  to  hold:  that  the  gift  in  remainder 
was  not  in  the  alternative  in  the  proper  sense  of  that  term  as 
employed  in  the  Real  Property  Statute  which  governed,  and  that 
wills  speak  only  from  the  time  of  the  death  of  testators:  that  at 
the  date  of  the  death  of  this  particular  testator  the  remainders  to 
A/s  issue,  attaining  the  age  of  twenty-one,  if  any,  and,  if  not,  then 
over  to  daughter  B.  for  life,  and  to  her  husband  and  son  in  fee, 
were  void :  that  'the  remainders  to  B.  and  her  husband  and  son 
were  contingent  and,  though  alienable,  were  void  as  too  remote. 
The  Court  of  Appeals  then  define  a  perpetuity  at  common  law, 
and  impute  to  the  revisers  of  the  Revised  Statutes  a  knowledge 
of  that  definition,  which  they  could  not  have  known,  but  the  court 
failed  to  impute  to  them  the  knowledge  of  a  material  rule  of  law  re- 
lating to  remainders,  which  they  did  know.  On  such  reasoning  the 
court  reach  the  debatable  conclusion  that  the  revisers  intended  to 
adopt  remoteness  of  vesting  as  a  test  of  a  perpetuity  in  some 
cases.  How  far  these  conclusions  are  warranted  is  the  question 
which  must  determine  the  permanence  and  the  future  value  of 
this  part  of  the  court's  opinion  in  Matter  of  Wilcox.  That  the 
Court  of  Appeals  were  entirely  correct  under  the  decisions  in 
their  judgment,  that  the  particular  estate  in  trust  was  invalid  as 
a  perpetuity,  there  can  be  no  question.  That  they  were  equally 
correct  in  determining  that  the  trust  term  was  severable,  without 
subverting  the  entire  scheme  of  the  will,  is  not,  however,  so  clear 
under  the  cases.  But,  passing  this  point,  that  they  were  also  cor- 
rect in  rejecting  the  remainders  as  invalid  will  also  be  conceded, 
but  with  reference  to  rules  first  stated  in  the  Revised  Statutes, 
and  without  any  reference  to  the  modern  phases  of  the  common 
law  in  England,  or  the  probable  intention  of  the  revisers  to  adopt 
remoteness  of  vesting  as  a  test  of  a  perpetuity.  All  that  part  of 
the  judgment  we  conceive  to  be  entirely  obiter  dictum,  and  only 
important  as  an  expression  of  a  great  tribunal  upon  important  doc- 
trines relating  to  future  estates. 

20  I  R.   S.  724,  8  25;   §  41,  Real         2198  N.  Y.  568. 
Prop.  Law  of  1906,  now  §  51,  Con- 
solidated Real  Prop.  Law  of  1909. 
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That  the  court  was  right  in  rejecting  the  limitations  of  the  re- 
mainders to  daughter  B.  for  life  and  then  to  her  son  and  husband 
in  fee  is  apparent,  if  we  apply  the  rules  firsl  stated  in  the  Revised 
Statutes  regarding  the  creation  and  division  of  estates.  It  is  en- 
tirely familiar  law,  that  future  interests  in  personal  property  are 
now  dependent  on  the  rules  relating  to  future  estates  in  lands. 
In  the  first  place,  then,  let  the  bequest  to  B.  and  her  son  and  hus- 
band be  regarded  as  "remainders" — what  ar-e  remainders? 
The  Revised  Statutes  defined  a  remainder :  ^  "  When  a  future  estate 
is  dependent  on  a  precedent  estate  it  may  be  temiied  a  remainder, 
and  may  be  created  and  transferred  by  that  name."  But  as  the 
particular  estate  in  the  Matter  of  Wilcox  was  a  void  trust  term, 
there  was  no  sufficient  estate  to  support  them,  and,  therefore,  these 
remainders  failed.  The  Matter  of  Wilcox,  consequently,  afforded  an 
opportunity  to  affirm  a  very  important  point  under  the  Revised 
Statutes,  which  Judge  Willard  had  first  raised  in  considering  the 
rules  prescribed  by  the  Revised  Statutes  relative  to  future  estates. 
That  learned  judge  said  it  is  presumed  that  the  term  "  remainder" 
has  its  common-law  meaning,  and  that  it  is  not  valid  as  such  re- 
mainder unless  the  precedent  estate  by  which  it  is  upheld  is  some- 
thing more  than  an  estate  at  will  *  *  *  it  was  a  principle  of 
the  common  law,  that  when  the  particular  estate  was  defeated  the 
remainder  was  thereby  defeated  also.^  He  goes  on  to  conceive  in 
substance  that  this  still  holds  good  as  to  remainders,  but  admits 
that  as  to  former  uses  and  executory  devises  the  revisers  intended 
simply  to  circumscribe  the  period  in  which  they  must  vest,  and  no 
doubt  his  distinction  is  sound  and  in  accordance  with  the  provisions 
of  the  Revised  Statutes. 

That  a  remainder  can  not  subsist  if  a  particular  estate  is  void  is 
the  very  point  decided  in  Schettler  v.  Smith,  when  the  court  says: 
"If  the  life  estate  fails,  of  course  the  remainder,  made  dependent, 
and  which  it  is  provided  shall  take  effect  upon  its  determination, 
must  also  fail  with  it ;  for  the  event  can  never,  in  that  view  of  the 
case,  arise  upon  which  the  remainder  was  to  become  vested."  ^ 

In  view  of  this  decision  we  think  the  Court  of  Appeals  could 
have  well  placed  the  invalidity  of  the  remainders,  on  the  ground 
that  the  particular  estate  was  void,  the  more  especially  as  the  rights 
of  the  daughter  A.  were  not  really  affected  by  any  such  de^ 
cision,    she    having    been    allowed    to    enjoy    the    estate    during 

22i   R.   S.  723,   §   11;   §   28,  Real  p.    158;   supra,   pp.   223,  256;   infra, 
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her  entire  life  and  having  died  without  issue  before  the  principal 
case  was  adjudicated.  In  severing  the  trust  for  A/s  benefit  the 
court  was  doing  a  vain  thing.  In  the  tomb  her  interests  were  past 
being  affected  by  the  most  harsh  logic  or  law. 

In  the  next  place,  let  us  consider  the  trust  for  A.  and  her  possi- 
ble issue  viewed  as  an  estate  of  trustee  in  fee  (defeasible)  with  a 
limitation  of  a  contingent  fee  over  to  B.'s  husband  apd  son.  Such 
a  limitation  of  fees  is  now  clearly  permissible  since  the  Revised 
Statutes,  even  when  made  by  deed,  and  without  resort  to  the  old 
law  concerning  uses  and  executory  devises,  provided  it  does  not 
suspend  the  power  of  alienation  for  more  than  two  lives  in  being.^* 
Of  course,  we  are  aware  that  although  eighty  years  have  elapsed 
since  the  enactment  of  the  Revised  Statutes  the  courts  have  never 
yet  decided  plainly  whether  trustees  of  an  express  trust  take  a 
fee  or  an  estate  pur  autre  vie;  but  if  we  assume  for  argument  only 
that  they  do  take  a  fee,  then  the  limitation  in  the  Wilcox  case  was 
really  one  of  a  fee  on  a  fee,  and  the  second  fee  was  not  only  con- 
tingent, but  It  was  limited  to  vest  after  the  life  of  A.  and  after  the 
lives  or  separate  minorities  of  her  issue  (which,  under  the  decisions, 
is  equivalent  to  lives)  and  during  all  that  period  the  power  of 
alienation  was  clearly  suspended  by  well  established  rules.  There- 
fore, under  the  Revised  Statutes,  the  limitation  over  a  fee  was 
clearly  bad,  because  the  limitation  suspended  the  power  of  aliena- 
tion for  a  period  longer  than  two  lives  in  being,  and  it  was  not  bad 
because  the  second  fee  vested  too  remotely.  The  question  of  in- 
validity for  remoteness  was  not  really  involved  in  the  case  of  Wil- 
cox, and  is  only  injected  into  it  by  the  opinion  of  the  court. 

In  order  that  the  reader  may  perceive  the  debatable  propositions 
advanced  in  the  opinion  of  the  Court  of  Appeals  in  the. Matter  of 
Wilcox,  let  us  examine  in  detail  the  validity  of  the  reasons  assigned 
for  their  opinion,  that  a  limitation  of  a  future  estate  may  be  void 
under  the  Revised  Statutes  for  remoteness  even  when  a  fee  simple 
absolute  may  be  presently  alienated  by  persons  in  being,  having 
title  thereto  under  the  limitation.  The  court  starts  with  a  proposi- 
tion which  cannot  be  conceded  to  be  accurate.  We  refer  to  their 
definition  of  a  perpetuity  at  common  law  before  the  Revised  Stat- 
utes. They  say:  "At  common  law  the  suspension  of  the  power 
of  alienation  was  no  factor  of  the  rule  against  perpetuities  either  as 
to  real  estate  or  personalty.  That  rule  was  against  remoteness  in 
vesting  and  certain  future  estates  were  held  bad  for  remoteness, 

*i  R,  S.  724,  I  24;  now  §  50^  Real  Prop.  Law. 
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though  they  did  not  affect  the  power  of  alienation."  It  has  been 
shown  that  this  version  of  the  rule  is  purely  modem. 

In  order  to  reach  their  conclusion,  that  remoteness  of  vesting 
still  furnishes  a  test  of  a  perpetuity  in  this  State  under  the  Revised 
Statutes,  the  Court  finds  it  necessary  to  impute  to  the  revisers 
of  the  New  York  statutes  in  1830,  a  knowledge  of  a  purely  mod- 
em version  of  the  common-law  rule  against  perpetuities,  which 
was  unknown  to  Sugden,  and  did  not  gain  form  in  England  until 
after  the  Revised  Statutes,  or  indeed,  until  after  the  death  of  most 
of  the  revisers.  At  the  time  the  Revised  Statutes  took  effect,  the 
common-law  mle  against  perpetuities  was  one  wholly  directed 
against  suspension  of  the  power  of  alienation  and  riot  against  re- 
moteness of  vesting,  as  stated  distinctly  by  Sugden,  Lord  St. 
Leonards,  acknowledged  to  be  the  greatest  master  of  the  common 
law  of  real  property  in  England  since  Coke.^  We  have  shown  that 
Lord  St.  Leonards  said  **  the  old  law  raised  no  objection  to  estates 
granted  in  perpetuity,  provided  there  was  a  power  to  bar  them  or 
destroy  them  so  as  to  render  them  alienable."  ^  And  so  at  com- 
mon law,  a  perpetuity  was  defined  as  an  estate  inalienable  though 
all  mankind  join  in  the  conveyance,^  and  again,  "  a  perpetuity  is, 
when  all  that  have  interest  join,  yet  they  cannot  have  or  pass  the 
estate.^  Such  was  the  only  common-law  notion  of  a  perpetuity, 
familiar  to  the  New  York  revisers  of  1830,  and  they  had  no  other 
notion,  and  could  have  had  none  about  an  illegality  because  of 
remoteness  in  vesting,  for  it  did  not  then  exist.^  Is  the  Court  of 
Appeals  then  correct  in  imputing  to  the  New  York  revisers  of  1830 
an  intention  to  incorporate  in  the  Revised  Statutes  "  remoteness 
of  vesting  as  a  test  of  illegality  in  a  limitation  of  a  future  estate  ?  " 
For  the  reasons  just  stated,  we  cannot  think  so. 

But  even  if  we  concede  that  remoteness  of  vesting  remains  in 
some  cases  a  test  of  a  perpetuity  in  this  State  sinoe  the  Revised 
Statutes,  we  think  it  easily  demonstrable  that  the  revisers  of  those 
statutes  could  not  have  intended,  as  the  Court  M  Appeals  wrongly 
infers  they  did  intend,  to  apply  this  rule  to  legal  limitations  by  way 
of   remainders.^^     In   England  the   rule  against   perpetuities   had 

2«  Challis,  Real  Prop.  160.  '  121 ;  Duggan  v.  Slocum,  92  Fed.  Rep. 

27  Argument  in  Cadell  v.  Palmer,      806,  808 ;   Ould  v.   Wash.   Hospital, 
I  a.  &  F.  372.  95  U.  S.  303,  312. 

28  Scattergood  v.  Edge,  i  Salk.  229.  81  See  Revisers'   Note  to  i   R.  S. 
2»Washbourne   v.   Donnes,    i    Ch.      725,  §  32,  and  to  article  on  Estates, 

Cas.  23.  Appendix  III,  infra. 

•^Hawlcy  v.  James,  16  Wend.  6l 


§  42  Matt£&  of  Wilcox  281 

no  application  whatever  to  legal  limitations  by  way  of  remainder. 
Indeed  that  modem  marvel  of  the  old  learning,  the  late  Mr.  Challis 
(who  Professor  Pollock  says  was  one  of  "  the  last  of  the  convey- 
ancers of  the  old  school  and  worthy  to  stand  with  the  best  of  them 
in  the  profound  and  subtle  learning  of  their  special  branch  ") 
stated  in  1885,  that  the  common-law  rule  against  perpetuities  did 
not  apply  to  legal  limitations  by  way  of  remainders,  and  that  it  is 
one  of  those  questions  which  ought  never  to  have  arisen.  It  implies 
"  an  anachronism  which  trenches  on  absurdity."  ^ 

Surely  then  the  Court  of  Appeals,  having  imputed  to  the  revisers 
of  the  Revised  Statutes  a  profound  knowledge  of  the  common  law 
of  real  property,  should  in  justice  to  them  have  imputed  to  them 
also  a  knowledge  of  the  limitations  of  the  common-law  rule  against 
perpetuities,  and  that  it  did  not  apply  to  common-law  remainders. 
Yet  the  court  infers  that  the  revisers  intended  to  apply  a  doc- 
trine of  remoteness  to  limitations  of  remainders,  because  the  com- 
mon-law rule  so  applied.  The  assumption  should  have  been  directly 
the  opposite.  Lord  St.  Leonards  in  his  Introduction  to  Gilbert  on 
Uses  in  181 1,  said:  "Remainders  might,  by  common  law,  have 
been  limited  to  take  effect  at  any  period  however  remote."  In- 
deed, it  is  most  apparent  that  the  revisers  of  the  Revised  Statutes 
knew  that  the  conmion-law  rule  against  perpetuities  had  no  appli- 
cation whatever  to  common-law  remainders,  for  in  a  set  of  distinct 
rules  they  regulated  the  legal  limitations  called  collectively  "  re- 
mainders "  in  the  Revised  Statutes,  and  also  that  part  of  the  new 
statutory  remainders  which  consist  of  former  uses  and  executory 
devises.  These  last  kinds  of  limitations  (become  *'  remainders  " 
only  by  virtue  of  a  statutory  classification),  they  did  subject  to  the 
revised  rule  against  perpetuities.  All  former  legal  limitations  they 
very  properly  treated  apart  (just  as  the  common  law  treated  them) 
in  rules  which  involve  no  mystery  in  their  proper  application.^^*  This 
the  Court  of  Appeals  in  Purdy  v.  Hayt,^  as  late  as  1883,  distinctly 
understood  to  be  the  case,  as  the  entire  reasoning  in  the  very  accu- 
rate opinion  in  that  case  demonstrates.  In  the  opinion  in  Matter  of 
Wilcox  the  court  seems  inclined  to  distinguish  or  limit  Purdy  v. 
Hayt  in  a  very  subtle,  though  not  readily  apparent  way. 

■*  Challis'     R.     P.     159     (London  from.     The  opinion  of  Challis  and 

edition  of  1885.)     It  was  not  until  Lord  St.  Leonards,  to  the  contrary 

1904,  In  re  Ashforth,  L.  R.    (1905),  makes  a  very  formidable  opposition 

I  Gi.  Div.  535,  that  Farwell,  J.,  ap-  for  Farwell,  J. 

plied  the  rule  against  perpetuities  to  32a  Revisers'  Notes  to  i  R.  S.  725, 
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The  Court  of  Appeals  next  refers  to  the  provisions  of  the  Revised 
Statutes  in  relation  to  remainders,^  and  infers  from  them  an  in- 
tention on  the  part  of  the  revisers  to  adopt  the  part  of  the  present 
English  rule  relative  to  remoteness,  which  it  has  been  shown  they 
could  not  have  had  in  mind.  Nor  do  these  provisions  of  the  Re- 
vised Statutes  bear  out  any  such  inference.  The  revisers  in  their 
contemplated  reforms  had  in  nuind  certain  common-law  rules  which 
they  desired  to  change,  and  each  section  of  the  statute  (that  is  not 
a  definition)  has  reference  to  an  actual  condition  and  not  to  a 
theory.^ 

Of  the  sections  referred  to  by  the  Court  of  Appeals  section  17, 
I  R,  S.  723,  had  reference  to  vested  remainders,  limited  on  life 
estates,  cutting  down  the  permissible  common-law  number  to  two 
such,  and  then  accelerating  the  remainder,  ^n  case  of  more,  not 
avoiding  it  as  too  remote.  Sections  18  and  19,  i  R.  S.  724,  cut  off 
permissible  common-law  remainders  limited  on  estates  pttr  autre 
vie.  The  other .  sections  referred  to  by  the  court  as  evidence  of 
intention  on  the  part  of  the  revisers  are  not  consistent  with  the 
intention  imputed  to  them  by  the  court,  as  each  section  had  distinct 
reference  to  reforms  in  technical  common-law  rules  then  regulat- 
ing future  estates.  In  short,  the  announced  intention  of  the  re- 
visers was  to  abolish  technical  and  contradictory  rules  of  the 
common  law  and  to  tolerate  a  uniform  system  of  limitations  of 
estates,  to  be  grouped  around  their  central  rule  regulating  sus- 
pension of  the  power  of  alienation.  As  long  as  a  particular  limi- 
tation did  not  offend  that  rule  it  was  to  be  allowed.*®  But  as  the 
revisers  had  taken  away  from  the  tenant  of  the  immediate  freehold 
the  power  to  bar  contingent  remainderc,  they  expressly  subjected 
contingent  remainders  also  to  the  operation  of  the  rule.  Section  24, 
I  R.  S.  724,*^  was  one  of  the  greates:  reforms  ever  accomplished 
in  a  single  section  of  an  English  statute,  for  it  permitted  all  sorts 
of  limitations  of  future  estates  invalid  by  the  common  law  of  Eng- 
lish-speaking peoples,  but  with  tne  distinct  proviso  that  they 
should  conform  to  the  revised  rule  against  perpetuities.  There  is 
no  legitimate  inference  to  be  drawn  from  that  section  to  the  effect 
that  the  revisers  intended  to  adopt  remoteness  .of  vesting  as  a  test 
of  a  perpetuity  under  the  Revised  Statutes.     Indeed  the  only  in- 

Wf  17,  I  R.  S.  723;  88  18,  19,  20,  8«  Revisers'    Notes    to    article    on 
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ference  must  be  directly  to  the  contrary  for  they  refer  to  a  specific 
rule  and  not  to  an  inferential  one.  Now  the  specific  rule  expressly 
declares  when  the  newly  permitted  future  estates  shall  be  valid,  and 
in  language  so  clear  as  to  permit  of  no  construction  contrary  to 
the  plain  language  of  the  statute.^  In  the  general  note  to  the 
article  on  Estates  in  the  Revised  Statute  all  this  is  stated  so  plainly 
as  to  admit  of  no  argument.^ 

Having  now  examined  the  abstract  principles,  stated  in  the 
court's  opinion"  in  Matter  of  Wilcox,  and  also  the  particular  sec- 
tions of  the  Revised  Statutes  relied  on  as  evidence  of  an  unevident 
intention,  let  us  next  examine  the  cases  on  the  statute  which  the 
court  is  of  the  opinion  invalidate  a  limitation  of  a  future  estate 
because  it  is  too  remote,  although  not  suspending  the  immediate 
power  of  alienation.  The  first  is  Oxley  v.  Lane,*^  which  was  a 
case  on  a  will,  where  certain  restrictions  for  twenty-five  years  on 
a  devise  in  fee  were  held  void  as  repugnant  to  the  fee,  and  certain 
"  contingent  remainders "  over,  or  conditional  limitations  of  the 
estate,  were  held  void  and  rejected,  because  they  were  merely  in 
aid  of  testator's  invalid  attempt  to  keep  his  estate  in  the  hands  of 
his  lineal  descendants  for  a  quarter  of  a  century  after  his  death. 
Such  rejection  did  not  affect  the  primary  disposition.  Through- 
out this  case  there  is  a  constant  reference  to  suspension  of  aliena- 
tion as  the  test  of  a  perpetuity,  and  not  a  syllable  in  reference  to 
remoteness  of  vesting.  Oxley  v.  Lane  was  a  laudable  effort  to 
effectuate  the  legitimate  portiorts  of  the  scheme  of  a  will,  while 
rejecting  the  balance.  The  opinion  itself  is  not  a  model  of  judi- 
cial literature,  and  several  parts  of  it  have  been  since  distinctly 
overruled  and  disregarded,  while  at  least  one  of  the  cases  cited 
from  2  New  York  was  distinctly  overthrown  in  19  New  York. 
But  as  these  points  are  not  quite  relevant  here  we  may  not  dwell 
on  them  further  than  to  emphasize,  that  even  if  Oxley  v.  Lane 
were  in  point  it  is  not  a  rock  on  which  to  build  a  judgment  at 
variance  with  recdved  opinions. 

The  next  case  cited  by  the  Court  of  Appeals  in  Matter  of  Wil- 
cox, as  evidence  of  an  invalidity  for  mere  remoteness  alone,  is 
Knox  V.  Jones.**  Here  was  a  remainder  limited  on  a  void  trust 
estate.  The  court  followed  the  then  recent  case  of  Schettler  v. 
Smith,  which  had  decided  that  a  remainder  could  not' be  well  limr 

» I   R.   S.  723,   II   14,   now   8   42,         ^  Appendix  III,  infra. 
Real  Prop.  Law ;  Roberts  v.  Coming,  ^  35  N.  Y.  340. 

89  N.  Y.  at  p.  235.  «47  N.  Y.  26a 
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ited  on  a. void  particular  estate.*^  The  trust  estate  supporting  the 
remainders  was  invalid  because  it  suspended  the  power  of  aliena- 
tion for  three  lives.  The  remainders  were  rejected  not  for  re- 
moteness, but  because  of  the  law  regulating  the  limitation  of 
remainders.  In  legal  opinions  the  only  important  elements  are  the 
major  and  the  minor  premises  arid  the  conclusion. 

Robert  v.  Corning*^  next  follows  and  is  a  most  valuable  decision 
per  curiam,  not  only  because  it  is  so  clear,  but  because  it  evinces 
such  a  profound  knowledge  of  the  entire  reforms  contemplated  by 
the  Revised  Statutes.  The  case  in  reference  to  the  law  of  future 
estates  involved  three  points  only:  (i)  Did  executors  take  a  fee 
in  trust,  or  a  mere  trust  of  a  power  of  sale?  This  important  pcrint 
it  was  found  unnecessary  to  decide,  as  in  either  event  it  did  not 
suspend  the  power  of  alienation.  (2)  Did  certain  directions  as  to 
the  optional  postponement  of  the  execution  of  a  power  of  sale  re- 
strict the  power  of  alienation  and  invalidalie  the  power?  It  was 
held  that  they  did  not.  (3)  Were  certain  executory  limitations 
of  the  proceeds  of  sale,  to  be  realized  under  the  power  of  sale,  valid 
under  the  statute?  This,  the  most  important  point,  was  decided 
on  the  existing  law  of  remainders,  and  it  was  held  that  the  inten- 
tion was  to  give  testator's  children  absolute  title  to  their  respective 
shares,  subject  to  a  limitation  over  to  their  issue  in  case  any  child 
vacd  oefore  distribution.  It  was  also  held  that  the  principal  shares 
vested  at  testator's  death,  and  that  the  limitations  over  were  contin- 
gent but  for  only  one  life  in  being,  so  that  the  statute  was  not 
violated.  It  is  obvious  from  the  opinion  that  this  case  was  decided 
with  reference  to  a  principle  announced  by  the  revisers  of  the  Re- 
vised Statutes,  that  a  contingent  remainder,  when  to  persons  not 
in  esse,  suspends  the  power  of  alienation  under  the  Revised  Stat- 
utes. This  being  conceded  to  be  true,  the  contingent  remainders 
to  the  issue,  nevertheless,  vested  at  the  expiration  of  one  life 
in  being,  and  were,  therefore,  within  the  statutory  limit  It 
would  be  difficult  to  make  the  judgment  in  Robert  v.  Coming  an 
authority  for  the  proposition  that  remoteness  of  vesting  alone  avoids 
a  limitation  since  the  Revised  Statutes. 

Henderson  v.  Henderson**  follows  Robert  v.  Coming  just  no- 
ticed. By  the  will  of  John  C.  Henderson  his  residuary  estate  was 
to  be  partitioned  by  executors  among  testator's  children  living  at 
the  time  of  the  partition,  and  the  issue  of  any  child  then  dead 
leaving  issue.  If  any  child  died  without  issue  before  such  parti- 
ta 41  N.  Y.  at  p.  347.  **  "3  N.  Y.  i. 
«  89  N.  Y.  22s. 
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tion  then  cross-remainders  over  to  such  child's  brothers  and  sisters. 
The  executors  were  to  make  partition  as  soon  after  testator's  de- 
cease as  practicable;  but  were  not  to  be  compelled  to  do  so  for 
five  years.  The  qu-estions  in  the  case  wiere :  ( i )  Did  the  execu- 
tors take  the  legal  title  ?  It  was  held  that  they  did  not,  but  took  a 
power  in  trust.  (2)  Did  the  five  years'  clause  in  the  limitation  of 
the  power  in  trust  to  partition  the  residuary  suspend  the  power  of 
alienation,  within  the  meaning  of  the  statute,  for  a  period  not  based 
on  lives  in  being,  to  wit,  five  years?  This  was  answered  in  the 
negative,  as  the  decision  in  Robert  v.  Corning  was  held  to  be 
"in  point"  and  controlling.  (3)  The  shares  of  testator's  chil- 
dren were  held  vested  as  of  testator's  decease  and  entirely  valid. 
The  limitation  over  to  such  of  the  issue  of  a  deceased  child  as 
shall  be  living  at  the  time  of  such  partition  was  said  to  be  the 
difficulty  in  the  case.*®  As  such  limitation  over  was  a  contingent 
remainder  to  persons  not  in  esse,  under  the  Revised  Statutes,  it 
suspended  the  power  of  alienation  and,  as  quite  unlike  Roberts  v. 
Corning,  it  need  not  vest  in  the  lifetime  of  the  parent,  it  might 
suspend  the  power  of  alienation  for  a  fixed  period,  not  two  lives 
in  being.  The  limitation  over  was,  therefore,  obnoxious  and  re- 
jected without,  however,  destroying  the  primary  dispositions  —  the 
case  being  on  a  will.  It  is  very  obvious  that  an  executory  limi- 
tation based  on  a  peremptory  power  of  sale,  which  was  held  not 
to  suspend  alienation  at  all,  and  an  executory  limitation  based  on 
a  power  in  trust  to  partition,  were  regarded  from  different  points 
of  view,  and  possibly  not  without  good  reason.  A  power  of  sale, 
which  is  peremptory,  is  of  itself  immediately  alienatory  and  not 
suspensive ;  whereas  distribution,  based  on  the  execution  of  a  power 
in  trust  to  partition,  which  may  be  postponed  for  a  fixed  period, 
is  in  itself  suspensive,  so  as  to  make  the  limitations  over  to  issue 
not  necessarily  vest  during  the  life  of  the  parent,  or  immediately 
on  the  parent's  death;  at  least  it  is  possible  to  distinguish  the 
two  cases  last  mentioned  in  some  such  way.  They  do  not  appear 
to  be  irreconcilable.  It  is  impossible  to  presume  in  any  event  that 
the  contingent  remainders  over  to  issue  not  in  esse  were  imme- 
diately alienable,  as  stated  in  Matter  of  Wilcox.  Therefore,  that 
case  also  is  not  an  authority  for  the  dictum  in  Matter  of  Wilcox. 

The  last  case  cited  by  the  court  as  authority  for  the  proposi- 
tion, that  a  linutation  may  be  void  for  renK>teness  alone,  is  Green- 
land y.  Waddell,^  in  whidi  the  decision  was  placed  wifli  great  dis- 

«ii3  N.  Y.  at  p.  14.  M116  N.  Y.  234. 
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tinctness  on  the  unlawful  suspension  of  the  power  of  alienation. 
In  this  case  a  will  devised  and  bequeathed  the  entire  estate  to 
executors,  with  power  of  sale  and  distribution  of  the  proceeds ;  the 
income  of  one-third  of  which  was  given  to  testator's  sister  while 
she  remained  the  wife  of  her  then  husband.  If  she  survived  she 
was  to  take  the  corpus  of  the  fund,  and  if  she  did  not,  it  was  to 
go  to  her  lawful  issue,  if  any,  surviving  her,  who  reached  the  age 
of  twenty-one  years;  otherwise  it  should  go  to  her  brother  and 
her  sister.  It  was  distinctly  held  that  the  remainders  were  con- 
tingent and  suspended  the  power  of  alienation  for  a  period  not 
dependent  on  lives  in  being. 

All  the  instances  cited  as  authority  in  the  Wilcox  case  have  now 
been  considered  and,  in  the  language  of  a  recent  review  of  the 
decision  of  the  Court  of  Appeals  in  that  case :  "  The  cases  cited 
by  the  court  to  sustain  its  contention  are  not  convincing."  *^  But 
let  us  next  proceed  to  consider  the  illustration  or  the  h3rpothetical 
argument  contained  in  the  opinion  of  the  Court  of  Appeals. 

Finally  the  Court  of  Appeals,  in  the  Matter  of  Wilcox,  put  a 
supposed  case  by  way  of  illustration  of  the  correctness  of  their 
deduction.  It  is  a  devise  in  trust  for  a  thousand  years  to  a  cor- 
porate trustee  to  apply  income  to  testator's  eldest  son  during  life, 
and  on  his  death  to  the  eldest  son  of  that  son,  and  so  on  indefinitely 
during  the  whole  of  the  trust  term,  with  power  to  trustee  at  any 
time,  with  the  consent  of  the  equitable  life  tenant  for  the  time  being, 
to  terminate  the  trust  and  distribute  the  proceeds.  The  court  is 
of  the  opinion  that  assuming,  for  argument  only,  the  beneficial  in- 
terests to  be  valid,  that  then  the  donation  of  a  power  to  alienate 
cures  the  invalidity  of  the  trust  term  under  the  decisions  in  the 
Roberts  and  Henderson  cases.  It  deduces  from  such  an  inference 
that  to  so  validate  such  a  limitation  under  the  Revised  Statutes  would 
be  preposterous,  and  that,  therefore,  the  revisers  intended  that  it 
should  be  void  for  remoteness  only.  This  conclusion  we  submit 
is  not  legitimate.  It  is  very  obvious  that  the  hypothetical  case  put 
l.y  the  court  involves  an  express  trust  under  the  Revised  Statutes, 
r  n  i  that  the  limitation  to  a  corporate  trustee  for  other  than  chari- 
:i' le  uses  for  a  thousand  vears  (or  for  a  term  other  than  lives 
'  1  being,  not  to  exceed  two)  is  void  ipso  facto,  unless  the  gift  of  a 
t-ansitory  power  to  the  trustee  and  beneficiary  conjointly  to  ter- 
:   inate  the  trust  validates  it.^     Let  us  then  examine  the  illustration. 

^^9  G)lunibia  Law  Review,  340.        Law,  and  commentary  on  those  sec- 
^  See  II  42,  49  and  96,  Real  Prop.      tions. 
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In  the  first  place,  we  observe  that  the  trust  term  selected  is  not 
one  for  a  thousand  years,  as  the  court  suppose,  but  for  a  period  to  be 
determined  by  two  persons,  a  corporate  trustee  and  a  succession  of 
persons,  all  beyond  two  possibly  not  in  being.  This  fact  of  itself, 
which  cannot  be  gainsayed,  destroys  the  assumed  trust  by  express 
provisions  of  the  Revised  Statutes.  But,  passing  this,  it  is  well 
known  that  estates  held  on  executed  express  trusts  in  this  State 
became  inalienable  only  by  force  of  the  Revised  Statutes  which 
forbade  the  trustees  to  alienateJ*®  This  point  needs  no  citation  of 
authority.  One  real  difficulty  assumed  in  the  hypothetical  case  is 
that  the  revisers  intended  to  allow  settlers  of  estates  in  trust  the 
right  to  confer  on  trustees  of  express  trusts  a  power  of  alienation 
contrary  to  the  terms  of  the  statute  forbidding  such  alienation. 
This  point,  however,  has  never  yet  been  decided  since  the  Revised 
Statutes.  It  is  quite  true  that  it  was  definitely  intimated  by  Earl, 
J.,  that  such  a  power  can  be  given  to  a  trustee,  but  this  was  unnec- 
essary to  the  decision,*'^  and  there  are  very  respectable  adjudica- 
tions which  look  the  other  way,  although  not  quite  in  point.^^  But 
even  if  we  assume  that  the  duration  of  a  trust  term  may  be  left  to 
the  discretion  of  a  living  trustee  of  an  express  trust,  yet  we  cannot 
assume,  as  the  Court  of  Appeals  did  in  the  Wilcox  case,  that  it 
may  be  left  to  the  discretion  of  some  one  not  in  esse  but  who  may 
be  alive  a  thousand  years  hence.  Indeed  the  trust  term  imagined 
in  the  Wilcox  case  is  void  under  the  Revised  Statutes  for  many 
reasons  not  mentioned  by  the  court,  and  no  power  of  alienation 
can  possibly  aid  its  invalidity.  But  if  we  assume  the  trust  validated 
by  the  power  and  that  the. court  means  to  infer  from  its  illustration, 
as  it  does,  that  remoteness  alone  invalidates  a  limitation,  even  where 
there  is  an  immediate  power  to  alienate  an  estate  in  fee,  then  we 
assert,  with  Lord  St.  Leonards,  "that  the  old  law  raised  no 
objections  to  estates  granted  in  peri>etuity  provided  there  was 
a  power  to  bar  them  so  as  to  render  them  alienable.®^  The  Revised 
Statutes  has  not  changed  that  principle  but,  on  the  contrary,  in- 
tended to  reaffirm  it  and  strengthen  it.*^ 

« Leonard  v.  Burr,  i8  N.  Y.  at  p.      Walsh,    164    N.    Y.    154;    Solley   v. 
107 ;    Williams  v.   Montgomery,   148      Wcstcott,  43  Misc.  Rep.  188. 
N  Y  at  o  526  ^  Argument  in  Cadell  v.   Palmer, 


*>Crooke  v.  G)tinty  of  Kings,  97 


I    CI.    &   F.   372;    s.    p.,    Hawley   v. 

James,  16  Wend,  at  p    12  f. 
N.  Y:  421.  448.       •  58  Sawyer    v.    Cubby,    146    N.    Y. 

MUllman    v.    Cameron,    92    App.      192;   Williams  v.   Montgomery,   148 
Div.  91,   186  N.  Y.  339;  Wendt  v.      N.  Y.  519. 
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That  the  opinion  in  Matter  of  Wilcox  is  not  as  well  considered 
as  the  opinions  of  the  distinguished  court  usually  are  may 
be  readily  seen  from  the  doubt  expressed  on  the  effect  of 
the  statute  abolishing  entails  in  this  State  on  a  limitation  of 
personal  property."  Now  it  is  fundamental  law  that  there  could 
be  no  entail  of  personalty  and,  therefore,  the  statutes  abolishing 
entails  have  no  operation  whatever,  as  the  first  taker  takes  the 
v/hole  interest.°° 

In  concluding  our  review  of  the  important  opinion  in  the  Matter 
of  Wilcox  we  must  call  the  reader's  attention  to  what  the  majority 
of  the  court,  speaking  through  its  chief  judge,  finally  say:  "I 
am,  therefore,  of  opinion  that  for  a  contingent  limitation  of  a  re- 
mainder in  personal  property  to  be  valid,  the  contingency  must  be 
such  as  necessarily  to  occur  within  two  lives  in  being  at  the  death 
of  the  testator."^  Before  this  statement,  with  elaborate  reason- 
ing, they  had  distinctly  rejected  the  doctrine  that  an  immediate 
power  to  bar  such  remainder  would  support  the  limitation.  This 
opinion  is  based  on  the  statute  relating  to  real  estate.  Thus  the 
opinion  of  the  highest  court  in  this  State  now  confronts  us  with 
the  position  in  practice,  that  an  executory  limitation  or  contingent 
remainder,  either  in  real  or  personal  property,  may  in  this  State 
be  declared  void  for  remoteness  alone.  This  conclusion  is  inevi- 
table as  the  opinion  accepts  openly,  as  a  starting  point  of  inter* 
pretation  of  the  Revised  Statutes,  a  very  late  doctrine,  that  the  com- 
mon law,  in  force  in  this  State  prior  to  the  Revised  Statutes, 
avoided  limitations  of  future  interests  because  of  remoteness,  even 
where  there  was  a  present  power  to  alienate  such  remote  interests. 
It  quotes  with  express  and  manifest  approval  the  writings  of  a 
very  learned  professor,  who,  in  a  skilful  but  obviously  misnamed 
treatise  styled  "  Restraints  on  Alienation,"  is  a  strenuous  advocate 
of  this  purely  modern  conception  of  the  common-law  rule  against 
perpetuities.  That  learned  author  distinctly  states  that  restraints 
on  alienation,  which  is  the  title  of  this  book,  have  nothing  to  do 
with  a  perpetuity.  No  doubt  the  express  approval  of  such  a  treatise 
by  the  Court  of  Appeals  is  as  significant  as  is  their  imputation  of 
the  knowledge  of  the  contents  of  its  doctrine  to  the  framers  of  the 
Revised  Statutes  ^  as  a  basis  of  interpretation. 

M  194  N.  Y.  at  p.  305.  ^  194  N.  Y.  at  p.  306.    The  court 

**  Van  Hornc  v.  Campbell,  100  N.  docs  not  mean  within  but  at  the  ex» 

Y.  at  p.  305 ;  I  Spence  Eq.  Jurisdic.  piration  of  two  lives  in  being  at  the 

r95»  196;  Fowler,  Pers.  Prop.  Law,  death  of  testator. 

22,  23.  *^^  194  N.  Y.  at  p.  296. 
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The  tendencies  of  the  opinion  in  Matter  of  Wilcox  are  so  appar- 
ent that  he  who  runs  may  read.**  If  gentlemen  of  the  Bar  are 
forced  to  adopt  the  disadvantages  of  the  English  rule  in  practice 
and  have  limitations  of  future  estates  declared  void  for  remoteness, 
certainly  they  are  entitled  to  a  restoration  of  the  period  on  which 
the  English  rule  is  based.  It  is  based  on  any  number  of  lives  in 
being  and  an  absolute  term  in  gross  of  twenty-one  years.  Not- 
withstanding the  inconvenience  in  practice  of  the  shorter  period 
allowed  by  the  Revised  Statutes,  which  abolishes  the  term  in  gross, 
the  community  has  been  reconciled  to  its  inconvenience  because, 
unless  alienation  was  actually  suspended  by  a  limitation,  it  was  clear 
that  there  was  no  invalidity  for  remoteness.  But  if  we  are  now 
to  have  limitations  of  future  interests  perish  because  of  remoteness 
alone,  it  is,  we  submit,  time  to  approach  the  Legislature  for  a  change 
in  the  statute,  so  as  to  have  such  remoteness  predicated,  as  it  is  in 
England,  of  any  number  of  lives  in  being  and  a  term  in  gross  of 
twenty-one  yearo.  The  term  in  gross  is  often  very  convenient  in 
settling  those  estates  which  require  a  few  years  time.  But  the  mod- 
ern English  rule  predicated  of  the  short  period,  prescribed  in  the 
Revised  Statutes,  will  prove  intolerable  in  practice  in  this  State. 
Let  us  then  have  one  rule  or  the  other,  but  not  both  mutilated. 

Smniiiary  of  the  Sefonn.  The  Reform  of  the  Revised  Statutes 
in  reference  to  the  common-law  rule  against  perpetuities  was 
briefly  this:  The  revisers  remodeled  the  old  rule  by  abridg- 
ing the  period  during  which  the  power  of  alienation  might 
be  lawfully  suspended,  and  then  they  subjected  all  quondam 
shifting  and  springing  uses,  executory  devises,  and  powers 
operative  under  the  Statute  of  Uses,  to  the  operation  of  their 
newly  revised  rule.  And  as  they  had  taken  away  from  ten- 
ants of  the  immediate  freehold  the  power  of  barring  contingent 
remainders,  and  had  likewise  made  trust  estates  inalienable  by  the 
trustees  thereof,  the  revisers  also  subjected  contingent  remainders 
and  trusts  (as  always  happens  in  England  under  similar  condi- 
tions) to  the  operation  of  the  revised  rule  against  perpetuities. 
Remainders  not  contingent  they  only  regulated  by  a  series  of  sec- 
tions of  the  Revised  Statutes  which  are  generally  commented  on  in 
the  very  accurate  decision  in  Purdy  v.  Hayt.*^^  To  affirm  that  such 
remainders  are,  or  can  be,  void  as  too  remote,  or  to  subject  con- 
tingent remainders  which  are  immediately  alienable  by  persons  in 

w  And  sec  Matter  of  Wiley,  i88         » 92  N.  Y.  446,  451. 
N.  Y.  at  p.  s8a 
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esse  to  the  operation  of  the  New  York  revised  rule  against  perpe-^ 
tuities,  is,  we  submit,  not  consistent  with  the  theory  of  the  Revised 
Statutes  or  with  their  true  relations  to  the  earlier  common  law  of 
this  State, 

Limitations  Formerly  Tending  to  a  Perpetuity.  The  nature  of  the  lim- 
itations which  formerly  tended  to  a  perpetuity  aftef  the  reign  of 
Henry  VIII  were  executory  limitations,  such  as  springing  and  shift- 
ing uses  and  executory  devises.^  In  Cadell  v.  Palmer,**  Sir 
EdwardSugden  said:  "Every  executory  devise"  [is]  "as  far  as 
it  goes,  a  perpetuity;"  and  this  is  generally  stated  in  the  cases. 

What  Limitations  Now  Tend  to  a  Perpetuity.  The  Revised  Statutes,, 
having  consolidated  and  made  uniform  all  the  old  principles  relating 
to  such  interests  as  were  formerly  denominated  "  remainders,'" 
"  uses  "  or  "  executory  devises,"  it  is  absolutely  necessary  to  deter- 
mine  anew  what  limitations  of  estates  now  tend  to  a  perpetuity  in 
New  York.  There  is  some  confusion  in  the  dicta  of  the  courts 
upon  this  point.  At  least  some  of  the  general  statements  made  in 
the  course  of  expository  opinions  require  at  times  certain  modifica- 
tions, or  they  are  essentially  misleading,  and  even  untrue.  In  Leon- 
ard V.  Burr  it  was  said :  "  There  are  two  methods  by  which  the 
absolute  ownership  and  power  of  alienation  may  be  suspended ;  one 
is  by  creating  a  future  estate  by  way  of  executory  devise  or  con- 
tingent remainder."®  But  since  contingent  estates  are  now  alien- 
able, devisable,  and  descendible  by  statute,®*  it  is  evident  that  not 
all  contingent  remainders  tend  to  a  perpetuity,  but  only  those  (as  the 
revisers  properly  intimated)  which  are  limited  to  persons  not  in  esse, 
or  perhaps  to  aliens  by  a  deed,  or  settlement.®*  Thus  it  is  too  gen- 
eral to  intimate  that  all  contingent  remainders  tend  to  create  a  per- 
petuity. Rapallo,  J.,  with  greater  precision,  has  pointed  out  that, 
under  our  present  system  of  conveyancing,  a  perpetuity  can  arise 


w>  Mr.  Lewis  points  out,  in  sub- 
stance, that  had  executory  interests, 
created  by  future  uses  and  executory 
devises,  been  destructible,  as  were 
contingent  remainders,  the  rule 
against  perpetuity  would  have  been 
unnecessary.  Lewis,  Perp.  128,  132, 
134;  cf.  Hawley  v.  James,  16  Wend, 
at  p.  121. 

«i  Tudor,  Lead.  Cas.  Real  Prop. 
435,  and  see  Williams  v.  Williams,  8 
N.  Y.  at  p.  504- 

®  18  N.  Y.  96,  107,  and  see  Hawley 


v.  James,  16  Wend,  at  p.  121;  Leon- 
ard V.  Burr,  18  N.  Y.  96,  107;  Stein- 
way  V.  Steinway,  163  id.  183;  Wilbcr 
V.  Wilbcr,  165  id.  451,  456;  Matter  of 
Conger,  81  App.  Div.  493,  496. 

« I  R.  S.  725.  I  35 ;  Real  Prop. 
Law,  I  59;  Ham  v.  Van  Orden.  84 
N.  Y.  257,  270;  Hardenbergh  v.  Mc- 
Carthy, !30  App.  Div.  538. 

•*  Smith  V.  Secor,  157  N.  Y.  402; 
McGillis  V.  McGillis,  11  App.  Div. 
359,  362. 
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in  two  ways  only,  "  by  means  of  an  express  trust  or  power  in  trust, 
or  by  a  contingent  limitation/'^  It  will  be  observed  that  this 
learned  judge  does  not  use  the  term  **  contingent  remainder,"  but 
"  contingent  limitation,*'  a  modification  tending  to  greater  accuracy 
of  analysis.  The  point  is  of  consequence  in  connection  with  repeated 
statements  to  the  effect  that  contingent  remainders  are  inalienable ;  ** 
statements  obviously  too  general;  for,  only  those  contingent  re- 
mainders are  inalienable  (as  the  revisers  said)  which  are  limite<l 
to  persons  not  in  being,  or  not  in  esse.^  Many  of  the  adjudged 
cases,  involving  contingent  remainders,  are,  therefore,  in  reality,  of 
small  consequence  to  the  rule  against  a  perpetuity,  for  they  really 
turn  upon  the  point  whether  or  not  such  remainders  are  alienable 
by  contingent  remaindermen  in  esse,^  a  point  not  now  to  be 
doubted.® 

LimiUtioiia  of  Trust  Estates.  It  is  conceded  by  all  the  authorities 
that  the  Revised  Statutes  first  made  estates  limited  on  express  trusts 
inalienable,®^  and  that  this  class  of  limitations,  therefore,  now  fall 
within  the  rule  against  perpetuities  prescribed  by  the  statute.''^  The 
trust  term  must,  therefore,  expire  within,  or  immediately  on,  the  ex- 


•Radlcy  v.  Kuhn,  97  N.  Y.  at 
p.  34,  quoted  inaccurately  in  Dana  v. 
Murray,  122  id.  at  p.  617;  Smith  v. 
Edwards,  88  id.  at  p.  102 ;  Murphy  v. 
Whitiic>,  140  id.  at  p.  546;  Wilber 
V.  Wilber,  165  id.  451,  456 ;  Matter  of 
Conger,  81  A  pp.  Div.  493,  496.  Sed, 
cf.  Booth  V.  Baptist  Church,  126  id. 
at  p.  237;  Hawley  v.  James,  16 
Wend,  at  p.  121;  Everitt  v.  Everitt, 
29  N.  Y.  at  p.  71 ;  Matter  of  Roberts, 
112  App.  Div.  732,  735, 

••Ehina  v.  Murray,  122  N.  Y.  at 
P  617. 

•'Kenyon  v.  See,  94  N.  Y.  563; 
Griffin  v.  Shepard,  124  id.  70,  76; 
Dodge  v.  Stevens,  105  id.  585,  588; 
Booth  v.  Baptist  Church,  126  id.  215, 
237;  Sawyer  v.  Cubby,  146  id.  192, 
196;  Murphy  v.  Whitney,  140  id.  541, 
546;  Dougherty  v.  Thompson,  27 
Misc.  Rep.  738,  744. 

•^Chapl.  Susp.  Alien.  20,  36. 

•Moore  v.  Littcl,  41  N.  Y.  66; 
}lam  V.  Van  Orden,  84  id.  257,  270; 


Kenyon  v.  See,  94  id.  563 ;  Beardsley 
V.  Hotchkiss,  96  id.  2or,  213;  Dodge 
V.  Stevens,  105  id,  585,  588;  cf.  Rad- 
ley  V.  Kuhn,  97  id.  at  p.  35. 

<»»  Hawley  v.  James,  16  Wend. 
121 ;  Leonard  v.  Burr,  18  N.  Y.  at 
p.  107;  Hillen  v.  Iselin,  144  id.  at  p. 
379 ;  Robert  v.  Corning,  89  id.  225 ; 
Matter  of  Conger,  81  App.  Div.  493, 
496;  Wells  V.  Squires,  117  App.  Div. 
502,  504.  The  only  trust  estate  tend- 
ing to  a  perpetuity  at  common  law 
was  a  trust  to  accumulate.  Cf.  Ram, 
Wills,  6,  16;  Lewin,  Trusts,  138; 
Everitt  v.  Everitt,  29  N.  Y.  at  p.  90; 
Campbell .  v.  Foster,  35  N.  Y.  at  p. 
365;  Dillmar  v.  Gould,  60  App.  Div. 
92,  97;  Harper  v.  Clayton,  35  Law 
Rep.  Annot.  211,  and  see  below  under 
I  86,  and  note  5,  Appendix  I,  infra. 

^<>See  the  authorities  last  cited  in 
the  preceding  note,  and  also  par- 
ticularly notes  5  and  6,  Appendix  I» 
infra. 
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piration  of  two  lives  in  being,  when  the  inheritance  passes  to  Ae 
trustees  or  the  Hmitation  in  trust  first  takes  legal  effect J^ 

The  further  consideration  of  valid  limitations  in  trust  belongs  to 
the  subsequent  article  on  Uses  and  Trusts  and  need  not  be  pursued 
here,  as  this  article  of  the  statute  deals  only  with  limitations  of 
legal  estates.  The  same  course  will  be  pursued  in  respect  of  powers 
which  suspend  alienation ;  they  also  will  be  reserved  for  considera- 
tion under  the  article  on  Powers. 

Vested  Remainders.  As  a  rule  vested  estates  and  remainders,  except 
those  of  trustees  for  non-alienation,  do  not  tend  to  a  perpetuity, 
although  their  limitation  may  be  obnoxious  to  the  rules  regulating 
successive  life  estates.*^^  But  by  a  singular  anomaly  in  this  State 
some  vested  remainders  which  open  to  let  in  do  tend  to  a  perpetuity, 
because  they  have  persons  not  in  esse  connected  with  the  limitation." 

Contingent  Limitations  of  Legal  Estates.  The  contingent  limitations 
of  legal  estates  which  now  tend  to  contravene  the  rule  against  a  per- 
petuity are,  as  formerly,  purely  futuritive  contingent  limitations 
where  vesting  is  suspended.  Formerly,  such  limitations  were  mainly 
those  limitations  called  "  executory  devises "  and  "  shifting "  or 
"  springing  uses."  ^*  It  is  properly  said  that  there  is  under  the 
Revised  Statutes  now  no  such  thing  as  an  "  executory  devise."  "^ 
Yet  the  term  continues  to  be  employed  colloquially.  By  statute,  all 
estates  in  expectancy  are  become  either  "  future  estates  "  or  "  re- 
versions." ^®  Future  estates  are  (I)  "  future  estates  "  proper;  (II) 
remainders;  for,  as  pointed  out,  quondam  springing  devises  and 
springing  uses  are  not  strictly  embraced  in  Ihe  statutory  definition 

71  See  below,  article  4,  on  Trusts.  which  open  to  let  in ;"  et  cf.  City  of 
The  insertion  of  a  mere  power  of  Brooklyn  v.  Seaman,  30  Misc.  Rep. 
sale  or  exchange  may  not  relieve  a  507;  Gilliam  v.  Guaranty  Trust  Co., 
limitation  in  trust  from  tending  to  11 1  App.  Div.  656,  660,  661;  affd., 
a  perpetuity.  Van  Vechten  v.  Van  186  N.  Y.  127;  D'icinson  v.  Blake, 
Veghten,  8  Paige,  120,  121,  124;  Allen  116  App.  Div.  145. 

V.  Allen,  149  N.  Y.  280;  cf.  Crooke  v.  "^  See  below  under  this  section. 

County  of  Kings,  97  id.  421 ;  Belmont  7*  Cf.  Williams  v.  Williams,  8  N. 

V.  O'Brien,  12  id.  394;  Heermans  v.  Y.  at  p.  554. 

Robertson,  64  id.  332,  353 ;  Whitefield  ''^  Beardsley  v.  Hotchkiss,  96  N.  Y. 

V.  Crissman,  55  Misc.  Rep.  468.  at  p.  213;  Tilden  v.  Green,  130  id.  at 

72  Bailey  v.  Bailey,  97  N.  Y.  460,  p.  47;  cf.  the  language  of  the  court 
470;  Frazer  v.  Hoguet,  65  App.  Div.  in  Van  Home  v.  Campbell,  100  kL 
192,   200;    Matter  of   Ryder,  41    id;  287. 

247f  253;  Purdy  v.  Hayt,  92  N.  Y.  "^^  i  R.  S.  723,  §{  9,  10^  11;  Real 

446,  451 ;  but  see  below,  "  Remainders      Prop.  Law,  If  36,  37,  38*  supra. 
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of  a  remainder,^  although  the  former  shifting  uses  and  devises  have 
doubtless  become  statutory  "  remainders."  "^^  It  will  be,  however, 
readily  observed  that  while  *'  executory  devises  "  and  "  future  uses  " 
are  not,  as  formerly,  strictly  accurate  technical  terms  under  the 
Revised  Statutes,  estates  executory  are  still  tolerated  in  some  form 
and  may  be  created  either  by  devise  or  by  grant  Just  as  under  the 
old  Statute  of  Uses,  now  remodeled  by  the  Revised  Statutes,  future 
estates  did  arise,  so  now  they  still  take  effect  as  uses  by  force  of  the 
Revised  Statutes  and  its  several  re-enactments,  embodied  in  this 
present  Real  Property  Law.  Certainly  such  estates  are  not  inac- 
curately denominated  "  shifting  "  or  future  uses."'® 

But  all  such  executory  devises  and  future  uses  as  are  now  tolerated 
are  subjected  to  new  statutory  regulations.  The  construction  of  all 
limitations  of  expectant  estates,  whether  such  as  are  created  by  deed 
or  devise,  is  now  the  same.  Not  so  when  future  estates  are  to  be 
created  by  virtue  of  a  power;  for  a  power  granted  by  deed  must 
be  more  formal  than  one  granted  by  a  will.^  The  principles  of  the 
fomier  law  and  those  of  the  existing  law  of  estates,  are,  however, 
not  always  widely  separated.  Again  at  times  the  difference  is  very 
marked  —  the  tendency  being  to  treat  the  real  property  statute  not  as 
in  derogation  of  the  common  law,  and  to  be  construed  strictly,  but 
as  part  of  a  general  reformatory  scheme  which  is  to  be  regarded  in 
its  entirety,  and  with  reference  to  its  motive  and  ultimate  design. 

What  Contingent  Limitations  now  Tend  to  a  Perpetuity.  Let  us  now 
further  consider  what  particular  "  contingent  limitations  "of  legal 
estates  tend  to  create,  or  do  create,  a  perpetuity  under  the  statute. 
The  revisers,  in  their  '  Notes  "  on  the  article  on  "  Legal  "  Estates, 
expressed  the  opinion  that  no  future  estate  is  inalienable  unless  there 
is  a  "  contingent  remainder."  ®^  This  does  not  necessarily  mean,  as 
we  have  stated  above,  that  all  contingent  remainders  continue  to 
tend  to  a  perpetuity.  This  note  of  the  revisers  was,  on  its  face, 
confined  to  limitations  of  purely  legal  estates.®^  The  revisers  had 
at  that  moment  in  mind  the  great  difference  then  existing  between 
legal  and  equitable  estates ;  for  the  distinction  was  still  in  full  force 
in  the  revisers'  day,  by  reason  of  the  existence  of  the  Court  of 
Chancery  and  the  separate  courts  of  law.     They  certainly  did  not 

"I  38,  supra,  p.  220.  80 Jennings  v.  Conboy,  73  N.  Y.  at 

7«  C/.   2    Sharsw.   &   Budd,   Lead.  p.  234. 

Cas.    Real   Prop.  467 ;    Beardsley  v.  ^i  Qf,  Lorillard  v.  Coster,  5  Paige, 

Hotchkiss,  g6  N.  Y.  at  p.  213.  191,  219;   Booth  v.   Baptist  Church, 

TO  As  in  Gilman  v.  Reddington,  24  126  N.  Y.  at  p.  237 ;  Dana  v.  Murray, 

N.  Y.  9;  Harrison  v.  Harrison,  36  id.  122  id.  at  p.  617. 

543.  82  R.  s.  arts.  2,  3,  chap,  i,  part  2. 
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mean  to  imply  that  trusts  (now  that  trustees  were  restrained  by  the 
statute  from  alienation)  did  not  tend  to  perpetuities;  and  so  it  was 
subsequently  decided.  Nor  can  it  consistently  be  inferred  that  the 
revisers,  in  their  statement  in  the  note  in  question,  had  reference  to 
legal  estates  which  were  contingent  because  of  some  collateral  event. 
They  must  have  referred  solely  to  a  contingency  arising  from  a 
limitation  to  persons  not  in  esse.  Their  definition  of  a  perpetuity 
precludes  any  other  notion.  Thus  a  limitation  "  to  'A*  for  life  and 
then  to  '  B '  for  life  and  if  '  B '  die  before  'A'  to  '  C '  for  life, 
remainder  to  '  D '  in  fee/'  interposes  an  alternative  contingent  re- 
mainder before  an  ultimate  remainder  in  fee ;®  but  under  the  statute 
of  this  State  it  does  not  suspend  the  power  of  alienation,^  and 
therefore  it  does  not  now  tend  to  a  perpetuity.®^  Nor,  as  just  before 
stated,  did  the  revisers  by  such  reference  to  a  contingent  remainder 
exclude  the  hypothesis  that  a  perpetuity  might  never  be  created  by 
a  trust  or  a  trust  of  a  power ;  although  by  their  professional  action, 
after  the  Revised  Statutes,  there  is  some  reason  to  suppose  that 
originally  they  hardly  meant  that  trusts  should  be  inalienable  or 
tend  to  perpetuities. 

From  what  has  been  already  stated  in  our  text,  it  is  perhaps  ap- 
parent that  by  "  contingent  remainders"  the  revisers,  in  their  note  to 
the  article  on  Estates,  did  not  intend  to  refer  altogether  to  common- 
law  "  contingent  remainders,"  but  to  the  new  statutory  contingent 
"  remainder,"  compounded  of  former  uses  and  devises.*  The  Re- 
vised Statutes  defined  all  the  cases  where  future  legal  estates  are 
invalid  because  of  remoteness,  and  prescribed  as  the  sole  test  of  such 
invalidity  —  a  suspension  of  the  power  of  alienation, —  which  exists, 
they  say,  "  when  there  are  no  persons  in  being  by  whom  an  absolute 
fee  in  possession  can  be  conveyed."^  Thus  it  will  be  found  that  the 
only  limitations  of  legal  estates  which  now  tend  to  transgress  this 
rule  are  those  ( i )  which  give  future  interests,  or  estates,  to  persons 
not  in  being,^  or  to  aliens  who  are  the  same  in  law  as  persons  not 


^Fearne,  G>nting.  Rem.  7;  i  4h 
Real  Prop.  Law. 

^  i  59»  Real  Prop.  Law. 

85 1  R.  S.  723,  §  14 ;  8  42,  Real 
Prop.  Law;  Guernsey  v.  Van  Riper, 
126  App.  Div.  368;  Matter  of  Ge- 
nunge  v.  Murphy,  59  Misc.  Rep.  381. 
Sec  under  §  43  this  class  of  limita- 
tion considered  further. 

^Real  Prop.  Law,  S  38.  supra. 

^  f   42,  supra;   formerly    i    R.   S. 

723.  i  14. 


^  Hawley  v.  James,  16  Wend,  at 
p.  121 ;  Mott  V.  Ackerman,  92  N.  Y. 
at  p.  550;  Chapl.  Ex.  Trusts  &  Pow., 
8  386;  Murphey  v.  Whitney,  140  N. 
Y.  at  p.  546 ;  Booth  v.  Baptist  Church, 
126  N.  Y.  at  p.  237;  Smith  v.  Secor, 
157  id.  402;  Stoiber  v.  Stoiber,  40 
App.  Div.  156;  I  Columbia  Law  Rev. 
53;  Hebberd  v.  Lesc,  107  App.  Div. 
425.  Sed  cf.  Matter  of  Wiley,  r88 
N.  Y.  579;  Matter  of  Wilcox,  194 
N.  Y.  388. 
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in  esse;^  and  (2)  those  which  are  limited  to  trustees  for  some  ex- 
ecutory express  trust  purpose,  which  limitation  renders  the  estate 
inalienable  by  force  of  the  statute;®^  (3)  where  a  future  estate  is 
subject  to  an  unexecuted  power."  The  instances  embraced  in  the 
second  and  third  class  of  limitations  will  be  considered  at  length  in 
connection  with  the  Article  on  Trusts  and  the  Article  on  Powers. 
The  discussion  under  this  section  is  limited  wholly  to  limitations  of 
legal  estates,  or  those  estates  formerly  cognizable  in  courts  of  law, 
and  protected  by  the  common  law. 

Contingeiit  Remainder  in  Fee.  At  this  point  it  should  be  remembered 
ti  at  successive  life  estates  can  be  now  limited  only  to  persons  in 
being,"  but  a  contingent  remainder  in  fee  may  be  limited,  after  a 
life  estate,  to  persons  not  in  being  at  the  creation  thereof  f^  and  so 
an  alternative  contingent  remainder  in  fee  may  be  limited  to  take 
effect  in  the  event  that  the  first  remainder  in  fee  is  defeated  before 
the  majority  of  the  remainderman.^.  In  every  such  instance  the 
ultimate  contingent  remainder  in  fee  must  vest  either  during  the 
two  lives  in  being  at  the  date  of  the  settlement,  or  else  during  the 
actual  minority  of  the  first  contingent  remainderman,  otherwise  the 
limitation  transcends  the  statute  and  is  void,  under  the  statute.^ 

Meaning  of  Seviaere*  Statement  that  Contingent  Remainders  Render  Es- 
tates InaUenable.  If  we  confine  the  revisers'  statement,  **  that-  an 
estate  is  never  inalienable  unless  there  is  a  con-tingent  remainder,  and 
the  contingency  has  not  occurred,"  to  such  legal  estates  as  now  de- 
pend on  precedent  estates,  and  have  reference  to  the  distinction 
pointed  out,  under  section  40,*®  between  vested  estates  and  contin- 
gent estates,  we  shall  perceive  that  under  the  present  statutory  lavv 
of  estates  in  New  York,  a  perpetuity  now  exists  in  reference  to  legal 
estates  in  the  following  instances^    (I)  Where  there  is  a  limitation 


^•McGinis  V.  McGillis,  11  App. 
Div.  362,  154  N.  Y.  532. 

»Sec  below,  under  §  95,  Real 
Prop.  Law;  Matter  of  Conger,  81 
App.  Div.  493,  496. 

w  See  below,  under  I  179,  Real 
Prop.  Law. 

«i  R.  S.  723,  §  17;  $  43,  Real 
Prop.  Law.  At  common  law  a  life 
estate  could  be  given  to  a  person  not 
bom,  but  no  estate  to  the  issue  of 
such  person.  Sec  under  S  43,  infra; 
cf.  \  38,  supra,  on  cross-remainders. 

*  Infra,  p.  303 ;  Purdy  v.  Hayt,  92 


N.  Y.  at  p.  456;  Durfee  v.  Pomeroy, 
154  id.  583. 

•*  f  42,  supra,  p.  261. 

95Hawley  v.  James,  16  Wend,  at 
p.  121;  Du  Bois  V.  Ray,  35  N.  Y. 
162;  Manice  v.  Manice,  43  id.  at 
p.  374;  Purdy  V.  Hayt,  92  id.  446, 
456;  Dana  v.  Murray,  122  id.  604. 
617;  Stoiber  v.  Stoiber,  40  App.  Div. 
156,  160;  Thompson  v.  Vidal,  28 
Misc.  Rep.  711;  Guernsey  v.  Van 
Riper,  126  App.  Div.  368;  Matter  of 
Genunge  v.  Murphy,  59  Misc.  Rep.  381. 

^  Supra,  p.  230,  seq. 


296  Rule  against  Perpetuities  §  42 

of  an  estate  for  life  to  one  in  being,  remainder  to  his  remote  de- 
scendants, such  as  his  grandchildren  or  great-grandchildren,  not  in 
being,  in  fee.  It  is  always  possible  that  even  great-grandchildren 
may  be  born  during  this  precedent  life  estate,  but  it  is  also  possible 
that  they  may  not  be  born  in  the  lifetime  of  the  life  tenant  or  that 
of  his  son,  or  even  that  of  his  grandson  (a  period  embracing  three 
successive  lives).®^  Thus,  such  a  limitation  may  not  vest  in  fee  until 
three  successive  lives  are  exhausted  in  the  natural  course,  or  before 
a  great-grandchild  of  the  life  tenant  may  be  born.  Obviously  such 
a  limitation  of  a  legal  estate  is  a  contingent  limitation  of  a  re- 
mainder, being  one  to  a  person  not  in  esse,  and  contravenes  the  ex- 
isting rule  against  a  perpetuity;  for  the  law  of  perpetuities  always 
regards  possibilities,  in  limitations  of  estates,  not  probabilities  f^  and 
a  limitation  of  a  future  estate,  to  be  valid,  must  necessarily  vest 
within  the  time  allowed  by  the  rule.  Such  a  limitation  to  remote 
descendants  as  a  class  is  not  now  in  actual  contravention  of  any 
other  section  of  the  existing  statutes.^  The  remainder  is  in  fee, 
and  is  to  take  effect  after  a  single  life  estate.  At  common  law  such 
a  remainder  would  have  been  wholly  void,  unless  it  vested  during, 
or  at  the  expiration  of,  the  precedent  estate.  But  this  rule  was 
abrogated  by  the  Revised  Statutes,*  and  the  only  rules  now  existing 
in  regard  to  contingent  remainders  is  that  they  cannot  be  barred  by 
the  preceding  tenant,  and  that  they  must  not  suspend  the  power  of  ^ 
alienation  beyond  the  statutory  period.  This  last  rule  is  inflexible, 
and  should  so  be,  in  any  well-regulated  State.  The  invalidity  of 
such  a  limitation  as  that  last  supposed  is  then  apparent,  as  it  falls 
within  the  condemnation  of  the  note  of  the  revisers,  just  mentioned, 
and  within  their  definition  of  a  perpetuity.^  (II)  The  revisers'  state- 
ment also  applies  to  a  limitation  of  a  life  estate  to  a  person  not  in 
being,  remainder  in  fee  to  the  issue  of  such  life  tenant  as  purchasers. 
This  limitation  will  be  considered  in  the  next  paragraph. 

Meaning  of  Revisers'  Statement  that  Contingent  Remainders  Render  an 
Estate  Inalienable.  A  perpetuity  undoubtedly  now  exists  also  in  a 
limitation  of  an  estate  for  the  life  of  an  unborn  person,  followed  by 
a  successive  estate  in  fee  to  the  issue  of  such  life  tenant  as  pur- 

07  The    great-grandchild    might    be  Sherman,  117  id.  at  p.  437;  Thomp- 

posthumous;  cf.  Hobson  v.  Hale,  95  son  v.  Vidal,  28  Misc.  Rep.  711. 

N.  Y.  at  p.  612.  Wi   R.   s.  724,  {    18;   Real  Prop. 

«8  Amory  v.  Lord,  9  N.  Y.  403,  415 ;  Law,  §  44. 

Schettler  v.  Smith,  41  id.  328;  Knox  1  i    R.    S.   725,    S   34;   Real   Prop. 

V.  Jones,  47  id.  at  p.  397;  Purdy  v.  Law,  §  58. 

Hayt,  92  id.  at  p.  457;  Dana  v.  Mur-  2  i  r,  5.  723,  S  14,  now  §  42,  Real 

ray,    122   id.    at    p.   617;    Haynes   v.  Prop.  Law. 
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chasers:  e,  g.,  "An  estate  to  the  eldest  child  (unborn)  of  my  son 
John,  during  the  life  of  such  eldest  child,  remainder  in  fee  to  the 
lawful  issue  of  the  body  of  such  eldest  child."  ^  Here  no  positive 
rule  of  the  statute  is  contravened  except  that  against  perpetuities* 
An  estate  for  life  to  a  designated  person  in  posse  is  followed  by  an 
estate  in  fee.^  The  remainder  in  fee,  as  it  is  limited  to  persons  not 
in  being,  is  contingent  and  suspends  alienation.  It  is  obvious  that 
this  remainder  may  not  vest  within  the  statutory  period.  Such  a 
limitation  is,  therefore,  void  under  the  existing  law. 

At  common  law  a  particular  estate  supporting  a  remainder  could 
not  be  an  estate  for  the  life  of  a  person  not  in  esse.^  There  is  now 
no  express  rule  of  the  statute  preventing  a  devise  of  a  particular  or 
precedent  estate  to  a  person  unborn,  and  no  constructive  rule  pre- 
venting it  (unless  it  be  that  every  present  devise  must  vest  in  pos- 
session at  testator's  death,  or  not  at  all),''  excepting  the  existing 
statutory  rule  against  a  perpetuity.®  Under  such  rule  the  limitation 
in  question  is  obviously  void.  It  is  true  we  may  ask  ourselves,  how 
in  practice  a  freehold  estate  to  commence  in  futuro  can  be  effected 
by  deed,  unless  the  deed  is  delivered  in  escrow,  or  some  trust  or 
intermediate  estate  created,  and  this  perhaps  it  may  be  difficult  to 
answer.  But  the  point  of  our  illustration  is  to  emphasize  that  the 
abolition  of  the  rule,  that  a  freehold  cannot  at  common  law  be 
created  to  commence  in  futuro,  permits  all  manner  of  future  estates, 
provided  only  they  do  not  contravene  the  new,  or  revised,  rule 
against  a  perpetuity.  At  common  law  such  a  limitation  as  that  last 
mentioned  would  have  been  void  as  to  the  precedent  estate,  because 
no  estate  of  freehold  could  be  limited  so  as  to  commence  in  futuro, 
except  by  way  of  remainder.®     Consequently  the  limitation  of  a 

»  Since  the  abolition  of  estates  tail  ^  Campbell   v.   Rawdon,    i8  N.   Y. 

in  New  York,  "issue  of  the  body"  412,   418;    Lougheed   v.   The   D.   B. 

is  a  proper  and  precise  expression  to  Church,  129  id.  at  p.  215.    See  below, 

carry  a  fee  simple  to  lineal  descend-  "  under  this  section,  on  devises  to  cor- 

ants.  porations  to  be  formed. 

*  It  is  no  objection  to  a  remainder  ^  Supra,   p.    261.     How    far   abey- 

in  fee  that  it  begins  in  futuro,  or  that  ancc  of  the  seisin  in  itself  operates 

it  is  limited  to  persons  not  in  being  to  suspend  the  power  of  alienation 

when     the     limitation     is     created.  is    still    a    question.      Cf.    Wood   v. 

Purdy  V.  Hayt,  92  N.  Y.  at  p.  456;  Taylor,  9  Misc.  Rep.  640;  Heeney  v. 

Durfee  v.  Pomeroy,  154  id.  583.  Brooklyn   Benev.    Society,  33   Barb. 

5 1    R.   S.   724,   §    18;   Real   Prop.  360;  .2  Black.  Comm.  107. 

Law,  I  44.  ^  Supra,    p.    28.      The    particular 

«2  Black.  Comm.  167;  but  this  was  estate  must   always  have  been  lim- 

bccause  a  freehold  estate  could  not  ited  to  a  person  in  esse.     2  Prest. 

commence  in  futuro  or  seisin  be  in  Abst.  148. 
abeyance. 
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present  precedent  estate  for  the  life  of  an  unborn  person  would 
have  been  impracticable  and  void  at  common  law  under  the  rules 
just  denoted.^^  So  at  common  law  the  remainder  also  would  have 
been  void  if  contained  in  a  deed,  because  no  estate  to  an  unborn 
person  could  be  followed  by  an  estate  to  the  issue  of  such  unborn 
person  as  purchasers.^^  But  the  .revisers  of  the  statutes  took  away 
both  these  rules  of  the  common  law,^^  and  avoided  such  a  limitation 
solely  because  it  conflicted  with  the  statutory  rule  against  perpe- 
tuities; such  contingent  remainders,  as  future  estates,  being  now 
clearly  within  the  reason  of  that  rule. 

What  Other  Contingencies  may  Enter  into  Limitations.  Let  us  next 
inquire  what  events  may  be  made  the  basis  of  limitations  of  future 
estates  at  common  law.  Besides  the  contingencies  referable  to  the 
future  birth  of  issue,  the  happening  of  many  future  events  may 
lawfully  be  made  the  basis  of  limitations  of  future  estates  by  way  of 
remainder .^^  But  it  is  to  be  recalled  in  this  connection  that  by  the 
common  law  no  limitation  of  a  remainder  might  abridge  the  regular 
determination  of  a  precedent  or  particular  estate.**  A  limitation 
which  did  serve  to  abridge  a  prior  estate,  limited  at  the  same  time» 
was  not  a  remainder  but  a  "  conditional  limitation,"  and  valid  only 
under  the  Statute  of  Uses,  or  as  an  executory  devise,  but  not  valid 
b>  the  common  law.**  Yet  at  the  common  law  the  contingent  ter- 
mination of  a  particular  estate  might,  according  to  Mr.  Fearne,  make 
a  contingent  remainder.*®    Thus,  conveyance  to  A.  to  the  use  of  B. 


1^2  Black.  Coimn.  167. 

*i  Fearne,  Conting.  Rem.  502 ;  Hay 
V.  Earl  of  Coventry,  3  T.  R.  83,  86. 
If  contained  in  a  will  the  limitation 
would  have  been  supported  as  an  es- 
tate tail  at  common  law.  Fearne, 
Conting.  Rem.  204,  Butler's  note. 
But  under  the  Revised  Statutes  the 
remaindermen  take  as  purchasers,  i 
R-  S.  725,  S  28.  The  same  result 
would  be  attained  by  our  statute 
turning  estates  in  tail  into  fee  sim- 
ple, I  R.  S.  722,  f  3.  In  either 
event  the  limitation  of  the  remainder 
would  be  void  as  too  remote  under 
the  rule  now  in  force. 

«i  R.  S.  724,  §  24;  Real  Prop. 
Law,  fi  50. 

"C/.    Williams,    Principles    Real 


Prop.  p.  272.  This  elementary  Eng- 
lish book,  intended  in  England  for 
young  students,  is  hardly  entitled  to 
the  deferential  consideration  it  re- 
ceives from  the  highest  courts  in 
this  country.  But  the  chapter  just 
cited  is  very  admirably  written  and 
the  authority  just  cited  apposite. 
Mr.  Challis'  work  on  the  other  hand 
is  one  which  deals  with  critical 
problems  confronting  the  lawyer  in 
actual  practice. 

^*  I  Prest.  Abst.  1 14. 

15  Van  Home  v.  Campbell,  100  N. 
Y.  291,  292. 

i«r/.  I  Prest.  Est.  71,  who  ni« 
sists  that  the  contingency  b  not  in 
the  particular  estate  but  in  the  re- 
mainder. 
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^^Vl"  returns  from  Rome,  then  remainder  over  to  D.  in  fee.  This 
tfiv/^^on  is  cited  by  Mr.  Fearne  ^^  as  affording  an  example  of  a 
^^on-law  remainder,  contingent  because  the  end  of  the  precedent 
^^^&e  was  uncertain.  It  will,  however,  be  observed  that  Mr.  Fearne's 
first  example  of  a  common-law  limitation  is  one  dependent  upon  the 
Statute  of  Uses,  thus  showing  the  comparatively  late  origin  of  many 
of  even  the  so-called  doctrines  of  the  common  law,  and  corroborat- 
wg  Mr.  Justice  Story's  statement  that  at  least  one-half  of  the  com- 
"»n  law  had  arisen  since  the  reign  of  Queen  Elizabeth.*® 

No  one  can  understand  the  modem  law  regarding  real  estates 
unless  he  clearly  distinguishes  legal  or  common-law  limitations  from 
"^ose  limitations  which  were  only  valid  as  uses  or  devises,  for  such 
"jstinctions  produced  singular  results  in  the  modern  composite  and 
historical  jurisprudence.     At  the  present  day,  under  the  Revised 
Statutes,  a  so-called  "  remainder  "  may  take  effect  in  derogation  or 
abridgment  of  a  precedent  estate  created  at  the  same  time,**  and 
iiecd  no  longer,  as  formerly,  await  the  regular  determination  of  a 
precedent  estate.*^    This  new  rule  was  necessitated  by  the  express 
application  by  the  revisers  of  the  former  rules  relating  to  uses  and 
executory  devises  to  the  creation  of  estates  called  "remainders." 
Consequently,  the  events  which  now  may  be  made  the  basis  of  con- 
tingent limitations  are  in  theory  broader  than  the  events  discussed 
by  Mr.  Fearne  in  his  work  on  Contingent  Remainders,^*  for  they 
embrace  all  the  future  events  formerly  tolerated  in  connection  with 
shifting  or  springing  uses  or  devises.^    It  may  be  stated  generally 
that  no  illegal  act  or  event  may  now  be  the  basis  of  a  limitation  of 
a  future  estate.    Thus,  the  birth  of  illegitimate  issue  contracts  for 
concubinage,  the  commission  of  treason,  or  any  other  act  either 
malum  in  se  or  malum  prohibitum  cannot  enter  into  the  limitation  of 
a  future  estate.     We  may  next  consider  affirmatively  what  events 
may  be  the  basis  of  contingent  limitations. 

CoBtmgeiit  Estates  may  now  be  well  Limited  on  what  Events.  Mr. 
Fearne's  celebrated  instance  of  a  conting-ent  estate,  the  return  of  C. 
from  Rome  terminating  B.'s  estate  and  vesting  D.  in  fee,^  is  still, 
no  doubt,  such  an  event  as  may  be  lawfully  utilized  by  conveyancers, 

"Fcamc,   Conting.  Rem.  5.     Mr.  20  j   r.  $.   724,   *  34;   8  58,  Real 

Preston  insists  that  such  a  remainder  Prop.  Law;  cf.    i   Prest.  Abst.   114.. 

is  contingent  because  the  beginning  21  Qiap.  II. 

of  the  remainder  is  uncertain.    But  22  Van  Home  v.  Campbell,  100  N. 

this   seems    a  very   nice   distinction.  Y.  at  p.  292;  4  Kent  Comm.  271. 

I  Prest.  Est.  71.  28  it    is    not    original    with    Mr. 

**  I  Eq.  Juris.,  S  646.  Fearne. 

'•i  R,   S.  725,  I  27;  Real  Prop. 
Law,  i  53. 
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because  it  is  one  depending  upon  the  act  of  a  living  person,  C,  and 
must  happen  in  C.'s  lifetime  if  at  all.  Any  contingency,  depending 
upon  the  happening  of  an  event  to  be  caused  by  the  will  of  a  single 
living  or  natural  person,  may  still  be  the  basis  of  a  valid  limitation, 
as  the  event  must  happen,  if  at  all,  within  the  life  of  a  single  known 
and  definite  agent  or  actor.  Events  thus  contingent  would  seem 
quite  incapable  of  causing  a  perpetuity  under  the  Revised  Statutes 
as  they  are  extrinsic  to  a  power  of  disposition.  If  a  limitation  of 
an  estate  by  way  of  remainder  is  made  to  vest  in  possession  on  the 
return  from  Rome  of  four  living  persons,  it  is  not  necessarily  void 
under  this  section  although  it  involves  in  reality  four  lives.  The 
invalidity  of  such  a  limitation  under  the  present  system  depends 
solely  on  the  persons  entitled  in  remainder.  If  the  limitation  in 
remainder  is  to  persons  unborn  it  is,  of  course,  contingent  and  tends 
to  a  perpetuity  because  inalienable.^  But  when  a  remainder  is  to  a 
person  in  being,  the  uncertainty  of  the  time  when  such  remainders 
may  vest  in  possession  is  wholly  inconsequential  under  the  existing 
rule  against  a  perpetuity,  stated  in  the  section  under  consideration 

(42) .» 

Contingency  Limited  on  Impersonal  Events.  When  the  uncertainty  or 
contingency  of  a  limitation  resides  in  an  impersonal  event,  and 
not  in  the  dubiousness  of  the  person  to  whom  a  remainder  is  limited, 
it  cannot  now  contravene  the  rule  against  perpetuities,^  especially 
as  contingent  remainders  are  by  statute  made  alienable,  devisable, 
and  descendible,  both  at  low  and  in  equity.^ 

No  Perpetuity  when  there  are  Persons  in  Being  who  can  Alien  a  fee.  Such 
illustrations  as  those  just  given  serve  to  show  the  accuracy  of  the 
statement  of  the  revisers,  that  the  power  of  alienation  is  now  sus- 
pended only  when  there  are  no  persons  in  being  by  whom  an  absolute 


24Hobson  V.  Hal€,  95  N.  Y.  at 
p.  612;  Radley  v.  Kuhn,  97  id.  at 
pp.  35,  36;  Guernsey  v.  Van  Roper, 
126  App.  Div.  368;  supra,  pp.  296, 
297. 

25  Moore  v.  Littel,  41  N.  Y.  66; 
Purdy  V.  Hayt,  92  id.  446,  451 ;  Genet 
V.  Hunt,  113  id.  at  p.  172;  Dana  v. 
Murray,  122  id.  604,  618;  Williams  v. 
Montgomery,  148  id.  519,  526; 
Maurice  v.  Graham,  8  Paige,  at  p. 
486;  cf.  Matter  of  Wiley,  188  N. 
Y.  579;  Matter  of  Wilcox,  194  id. 
288. 


2®Wadsworth  v.  Murray,  29  App. 
Div.  191,  196;  2  Washb.  Real  Prop. 
237,  238;  I  Prest.  Est.  75,  76;  cf. 
Moore  v.  Littel,  41  N.  Y.  at  p.  84; 
Mott  V.  Ackerman,  92  id.  at  p.  550; 
Booth  V.  Baptist  Church,  126  id.  at 
p.  237;  Chapl.  Ex.  Trusts  &  Pow.. 
§  386. 

27i  R.  S.  725,  §  35;  Real  Prop. 
Law,  §  59;  Ham  v.  Van  Ordeii» 
84  N.  Y.  257,  270;  Mott  V.  Acker- 
man,  92  id.  539,  550;  Sawyer  ▼. 
Cubby,  146  id.  at  p.  196, 
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^^Mi  possession  can  be  conveyed.^  They  throw  considerable  doubt 
on  their  note  mentioned  above,  "  that  no  estate  is  inahenable  unless 
there  is  a  contingent  remainder,"  ^  for  only  those  contingent  re- 
mainders which  are  contingent  because  they  limit  estates  to  persons 
not  in  being  now  tend  to  a  perpetuity.^®  Under  the  present  statute 
there  is  a  plain  distinction  between  a  contingency  which  prevents 
vesting  and  one  which  prevents  alienation.^^ 

l^enuuflder  to  Aliens.    A  limitation  by  deed  of  a  remainder  to  an 
^lien  would  seem  to  form  an  exception  to  the  rule  that  remainders 
to  persons  in  being  are  not  contingent,  and  do  not  tend  to  a  perpe- 
^ity.    The  alien  cannot  take  or  convey,  and  yet  he  may  choose  to 
become  a  citizen,  but  whether  he  will  or  not  is  uncertain.^    Strictly, 
^"ch  a  Jimitation  is  one  Kmited  on  a  contingent  event,  for  in  law 
the  alien,  although  living,  is  regarded  as  a  person  not  in  esse  (i.  e, 
^^tizen  in  esse)  and  he  never  may  be  such.    Such  a  remainder  may, 
therefore,  fall  either  within  Mr.  Fearne's  second  or  fourth  glasses.^ 
Limitations  to  Corporations  to  be  Fonned.      Within  the  rule  stated  in 
this  section  of  this  act  fall  also  such  contingent  limitations  as  those 
of  a  remainder  to  a  corporation  to  be  formed.^*    A  corporation  to 
be  formed  is  a  person  not  in  esse,  for  the  purposes  of  the  rule,  and, 
consequently,  a  remainder  to  a  corporation  to  be  formed  is  con- 
tingent and  must  be  made  to  vest  during  or  at  the  expiration  of  two 
lives  in  being  or  it  is  void.^    A  remainder  (created  by  will  or  deed) 
to  a  corporation  to  be  formed  after  testator's  death  is  necessarily 

28i  R.  S,  723,  f  15;  §  42,  supra;  ^At    common    law    a    remainder 

sed    cf.     (contingent    remainder    to  limited  to  a  corporation,  not  in  being, 

alien  in  esse)   McGillis  v.   McGillis,  was  void,    i  Prest.  Abst.  of  Tit.  128; 

II  App.  Div.  359,  360;  154  N.  Y.  532;  Challis,  91 ;  i  Wooddeson,  Law  Lec- 

supra,  p.  247,  and  cases  cited,  note  /|2.  tures,     121.      This     rule     is     quite 

^  Supra,  p.  293.  changed  now,  when  the  limitation  is 

*>Wadsworth  v.  Murray,  29  App.  future  and  not  present.     See  below 

Div.    191,    196;    Stringer   v.    Barker,  under  §  52,  Real  Prop.  Law. 

no  id.  37,  39;  the  author's  view  is  ssRurrill   v.   Boardman,  43  N.  Y. 

confirmed   by   an    article    in    i    Col.  254;    Shipman    v.     Rollins,    98    id. 

Law  Rev.  52.    Cf.  Matter  of  Wiley,  ^^^   ^28;   Cruikshank  v.   Home   for 

188  N.   Y.   579;    Matter   of  Wilcox,  ^j,^    Friendless,     113    id.    337,    3SI ; 

^^ '^;  ^-     ^     ,.  ^  w.       ^  Booth  v.  Baptist  Church,  126  id.  215; 

» Shaw  V.  English,  40  Misc.  Rep.  j    ,    u    a       Tu-ni  'T>^4.-i. 

,  ...  J    o.  -1.  Lougheed  v.  The  Dykeman  s  Baptist 

37,  40,  and  cases  there  cited ;  Stoiber  ^,       ,  . ,  -r.      t 

e*  -u  ^  A  T^:  ,../;  »«.^  »^.  Church,  129  id.  211,  215;  People  v. 
V.  Stoiber,  40  App.  Div.  156,  159, 100;  ^    -.  ^-^J 

Mills  V.  Mills.  28  Misc.  Rep.  633;  Simonson,  126  id.  299;  Tilden  v. 
8.  c.  50  App.  Div.  221;  Dana  v.  Green,  130  id.  29;  Bigclow  v.  Til- 
Jones.  91  id.  496,  499.  den.   18  Misc.   Rep.  689 ;   Matter  of 

« McGillis    V.    McGillis,    11    App.  Rounds,    25    id.    loi,    107;    Jesup   v. 

Div.  359.  362 ;  154  N.  Y.  532.  Pringle  Memorial  Home,  27  id.  427- 

n  Supra,  p.  237.  • 
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contingent.'^  A  precedent  estate  must  either  be  limited  or  else  an 
estate  must  result  somewhere  until  the  corporation  be  formed  and 
entitled  to  take.  Such  incorporation  may  nev^r  happen ;  and,  there- 
fore, the  remainder  must  be  contingent.  An  estate  to  "A."  for  life, 
or  any  shorter  time,  remainder  to  "  B.",  a  living  person  not  an  alien, 
is  always  a  vested  remainder,^^  taking  effect  in  interest  as  of  the 
creation  of  the  precedent  or  supporting  estate.  But,  obviously,  a 
limitation  of  an  estate  to  a  corporation  to  be  formed  after  testator's 
death  cannot  vest  until  the  corporation  be  formed. 

The  presumption  on  any  devise  to  a  corporation  to  be  formed 
should  always  be  that  the  testator  could  not  intend  the  estate  to  vest 
until  the  corporation  shall  be  formed.^  It  would  be  inconsistent  in 
the  law  to  allow  devises  to  charitable  or  other  corporations  to  be 
iormed,  and  then  to  invalidate  such  devises  because  the  corporations 
were  not  formed,  and  irrespective  of  the  rule  against  perpetuities. 
Yet  a  distinction  seems  to  be  made  in  the  cases  between  the  validity 
of  a  present  devise  to  a  corporation  not  in  esse  and  a  future  devise 
to  a  corporation  not  in  esse.  A  present  devise,  vesting  at  testator's 
death,  seems,  by  the  cases,  to  require  present  capacity  to  take  on 
the  part  of  the  corporation.^  But  in  the  limitation  of  a  remainder 
to  a  corporation  to  be  formed  thereafter  there  should  be  no  pre- 
sumption that  the  devise  is  a  present  devise.  Indeed,  it  may  be  said, 
in  this  connection,  that  it  would  seem  that  even  if  the  devise  were 
present  in  form  to  a  charitable  corporation,  not  in  esse,  it  ought  to 
be  sustained  now  as  a  devise  in  the  nature  of  a  springing  use  or  a 
springing  devise,  provided  such  devise  must  vest,  if  at  all,  within  the 
statutory  rule.^ 


•^Leslie  v.  Marshall,  31  Barb.  560. 

37  Supra,  S  40,  pp.  250,  245. 

•*  Shipman  v.  Rollins,  98  N.  Y. 
311,  at  p.  328;  Lougheed  v.  The 
Dykeman's  Baptist  Church,  129  id. 
21 T,  216. 

«» Campbell  v.  Rawdon.  18  N.  Y. 
at  p.  417;  Leslie  v.  Marshall,  31 
Barb,  560;  Booth  v.  Baptist  Church, 
126  N.  Y.  215;  Lougheed  v.  The 
Dykeman's  Baptist  Church,  129  id. 
211,  215;  Ould  V.  Washington  Hos- 
pital. 95  U.  S.  at  p.  313;  Wyman  v. 
Woodbury,  86  Hun,  277;  Heeney  v. 
Brooklyn  Benevolent  Soc,  33  Barb. 


360;  Richards  v.  Hartshorne,  no 
App.  Div.  650;  St  John  v.  An- 
drews Institute,  117  App.  Div.  698, 
715;  cf.  40  Amer.  Law  Rev.  944. 

^  See  infra,  under  f  52,  Real 
Prop.  Law;  People  v.  Simonson,  126 
N.  Y.  at  p.  307;  Matter  of  Conger, 
81  App.  Div.  at  p.  497;  St.  John  v. 
Andrews  Institute,  117  App.  Div. 
698,  715;  modified  191  N.  Y.  254,  269. 
Cf.  Pittsburg  Amusement  Co.  v. 
Ferguson,  100  App.  Div.  453;  Brig- 
ham  V.  Peter  Bent  Brigham  Hospital, 
134  Fed.  Rep.  siS, 
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Limitotioii  in  Trust  for  Two  lives,  Subject  to  a  Vested  Life  Interest  A 
devise  to  trustees  of  a  base  fee,  or  for  two  lives  in  being,  subject 
to  a  vested  estate  to  a  widow  for  life  does  not  contravene  this 
section.** 

Limitation  of  a  Fee  npon  a  Fee.  The  Revised  Statutes  first  enacted 
that  a  fee  might  be  limited  on  a  fee  without  resort  to  a  will  or  to  a 
use,  provided  the  posterior  limitation  did  not  violate  the  statutory 
rule  against  perpetuities.*^  This  was  an  innovation  on  the  rules  of 
the  common  law  which  did  not  tolerate  such  a  limitation  of  estates ; 
for  no  remainder  existed  after  an  estate  in  fee  simple.*^  Yet,  even 
at  common  law,  several  fees  might  have  been  limited  in  the  alter- 
native by  way  of  remainder  upon  the  same  particular  estate,  but 
upon  such  contingencies  that  not  more  than  one  of  them  could  by 
possibility  happen.** 

Minority  Added  to  Two  Lives,  when.  Under  the  section  now  under 
consideration,  it  is  expressly  provided  that  a  contingent  remainder 
in  fee  may  be  limited  on  a  prior  remainder  in  fee  to  take  effect  in 
the  event  that  the  first  remainder  in  fee  is  defeated  before  the 
majority  of  the  first  remainderman  in  fee.*'  This  provision  of  the 
statute  added  the  period  of  an  actual  minority*^  to  the  term  of  two 
lives  in  being,  during  which  the  power  of  alienation  may  be  law- 
fully suspended.  This  addition  was  not,  however,  a  term  in  gross 
of  twenty-one  years,  but  an  actual  infancy  of  a  designated  person, 
entitled  defeasibly  in  remainder.  The  added  term  is  of  limited  ap- 
plication, and  the  normal  period  for  suspension  in  every  other  case 
is  two  lives  in  being.*^ 

This  Section  Does  Not  Apply  to  Personal  Property.  Limitations  of  per- 
sonal property  are  subject  to  the  separate  rule,  stated  in  the  Per- 
sonal Property  Law  and  not  to  this  section.*®    The  absolute  owner- 


**  fi  42,  Real  Prop.  Law ;  Bailey 
V.  Bailey,  97  N.  Y.  460;  Corse  v. 
Chapman,  153  id.  466;  Jesup  v. 
Pringle  Memorial  Home,  27  Misc. 
Rep.  427,  433;  Matter  of  Hurlbert, 
51  id.  263. 

« I  R.  S.  724,  *  24;  id.  723,  S  16, 
now  I  42,  supra,  and  §  50,  infra. 
Real  Prop.  Law. 

^'  Co.  Litt.  i8a ;  i  Prest.  Abst.  126. 

♦*  Challis,  61 ;  Loddington  v.  Kime, 
I  Salk.  224;  Feame,  Conting.  Rem. 
373 ;  Hennessy  v.  Patterson,  85  N.  Y. 
*t  p.  99;   I   Prest.  Abst.   126;  The 


Real  Prop.  Law,  9  51;  Matter  of 
Mullen,  25  Misc.  Rep.  253. 

«i  R.  S.  723.  8  16;  I  42,  supra; 
Mott  V.  Ackerman,  92  N.  Y.  539,  549 ; 
Temple  v.  Hawley,  i  Sandf.  Ch.  153, 
178. 

^  Radley  v.  Kuhn,  97  N.  Y.  at  p. 
35;  Manice  v.  Manice,  43  id.  303; 
Beardsley  v.  Hotchkiss,  96  id.  201, 
216. 

*7  Temple  v.  Hawley,  i  Sandf.  Ch. 
153,  178;  see,  infra,  next  paragraph. 

^  S  II.  chap.  45,  Laws  of  1909. 
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ship  of  personal  property  may  not  be  suspended  beyond  two  lives 
in  being,  whereas  the  absolute  ownership  of  real  estate  may  be 
lawfully  suspended  for  two  lives  and  the  period  of  actual  infancy 
in  addition.*® 

Intention  of  Revisers  in  AUoving  Period  of  Actual  Infancy  after  Two  Lives 
in  Being.  The  original  revisers,  in  their  notes  to  the  last-noticed 
section,*^  permitting  a  contingent  remainder  to  be  limited  after  a 
term  of  two  lives  in  being,  lawfully  suspending  the  power  of  aliena- 
tion, appended  the  following  very  explanatory  note  to  the  section, 
with  their  report  to  the  Legislature :  "  It  may  be  useful  to  illustrate 
by  examples  the  effect  of  section  i6,  as  its  meaning  may  not  be  im- 
mediately obvious.  Suppose  an  estate  devised  to  A.  for  life,  and 
upon  his  death  to  his  issue  then  living,  but  in  case  such  issue  shall 
die  under  the  age  of  twenty-one  years  and  without  lawful  issue, 
then  to  B.  in  fee.  Here,  in  both  cases,  the  remainder  to  B.  would 
be  valid  as  embraced  by  the  terms  of  the  section,  but  if  the  devise 
were  to  A,  for  life  and  after  his  death  to  B.  for  the- term  of  twenty- 
one  years,  and  upon  the  expiration  of  such  term,  to  the  oldest  male 
descendant  of  A.  then  living,  and  if  there  be  no  such  male  descend- 
ant then  living,  to  C.  in  fee.  Here,  the  period  of  twenty-one  years 
being  an  absolute  term  wholly  unconnected  with  the  infancy  of  any 
person  entitled,  both  the  term  and  all  the  remaind-ers  upon  it  would 
be  void,  and,  on  the  determination  of  the  life  estate,  the  fee  would 
descend  to  the  heirs  of  the  testator."  This  note  makes  it  very  clear 
that  the  intention  of  the  section**^  was  to  change  the  rule  of  the 
common  law  which  permitted  a  term  in  gross  of  twenty-one  years 
to  be  added  to  any  number  of  lives  in  being  as  the  lawful  period 
of  suspension.*^  The  revisers  substituted  for  the  term  in  gross  an 
actual  infancy,  and  cut  down  the  lives  to  two.  This  was  the  entire 
statutory  reform  in  respect  of  the  period  during  which  the  power  of 
alienation  might  be  suspended  made  by  the  revisers  in  the  old  rule 
against  perpetuities  as  then  formulated.^ 

*»  Man  ice  v.  Manice,  43  N.  Y.  303,  Wiley,  188  id.  579;  Matter  of  Wil- 

382;  Beardsley  v.  Hotchkiss,  96  id.  cox,    194  id.   288;   and   sec   Fowler, 

201,  216;  Greenland  v.  Waddell,  116  Personal  Prop.  Law,  passim, 

id.  234,  245 ;  Matter  of  Rowland,  75  «> ,  r.  s.  723,  S  16,  supra,  p.  262. 

App.    Div.    207,    211;    Schlereth    v.  «  i  R.  S.  723,  I  16. 

Schlereth,  173  N.  Y.  444,  454 ;  Matter  <«  Supra,  pp.  262,  268. 

of  Conger,  81  App.  Div.  493 ;  Matter  M  Per  Nelson,  Ch.  J.,  in  Hawley  ▼. 

of   Perry,  48  Misc.   Rep.   285,   299;  James,  16  Wend.  123,  124;  Manioc  ▼. 

Herzog  v.  Title  Guarantee  &  Trust  Manice,  43  N.  Y.  at  p.  374. 
Co.,  177  N.  Y.  86,  98;  cf.  Matter  of 
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Contiiigeiit  SemaiAders  in  Fee  after  Two  Lives  in  Being,  The  first  re- 
mainder in  fee,  permitted  to  be  limited  by  this  section  on  a  term  of 
two  existing  lives  (during  which  term  the  power  of  alienation  may 
be  lawfully  suspended),  may  be  a  remainder  to  a  person  not  in 
being^  at  the  time  the  settlement  becomes  operative.^  A  remainder 
to  a  person  not  in  being  is  of  course  contingent.^®  In  addition  to 
this  first  contingent  remainder  in  fee,  expressly  permitted  under  this 
section,  there  may  be  superadded  a  second  contingent  remainder  in 
fee  to  take  effect  in  the  event  that  the  person  to  whom  the  first 
remainder  in  fee  is  limited  shall  die  under  the  age  of  twenty-one 
years  or  his  estate  be  otherwise  determined  before  his  majority.**^ 
But  can  there  be  more  contingent  remainders  in  case  the  second 
fail  to  vest  ? 

It  has  been  suggested  by  eminent  conveyancing  counsel,  that  there 
is  no  express  authority  which  holds  that  this  section  (or  any  other 
part  of  the  statute  regulating  estates)  confines  a  valid  limitation  to 
two  contingent  remainders  after  two  life  estates  in  real  property,  and 
that,  therefore,  the  following  limitation  is  valid;  "  Estate  to  A.  for 
life,  then  to  B.  for  life,  then  to  the  eldest  son  of  B.  in  fee,  but  if 
such  son  die  under  the  age  of  twenty-one  years  then  to  the  second 
son  of  B.  in  fee  and  if  the  second  son  be  then  dead  then  to  the  third 
son,"  etc.,  etc.  Certainly  so  far  as  the  cases  do  go  they  do  not  seem 
expressly  to  sanction  such  a  limitation  as  that  last  put,  and  the 
intention  of  the  revisers  was  to  abolish  a  term  of  twenty-one  years 
in  gross,  and  to  substitute  therefor  the  person  of  one  actual  infancy. 
But  they  did  provide  that  if  a  particular  contingent  remainder  did 
not  vest  that  then  a  contingent  remainder  might  be  created  on  a 
prior  remainder  in  fee.  The  question  involved  in  the  illustration  is, 
"  Does  this  mean  that  a  series  of  contingent  remainders  can  follow 
the  second  ?  '*  Of  course,  it  may  be  said  that  such  successive  re- 
mainders are  substituted  or  alternative  remainders  and  that  they 
necessarily  fall  within  section  51  of  this  act.  But  the  latest  utter- 
ances of  the  courts  are  decidedly  against  such  a  limitation  as  that 
suggested  above  in  this  paragraph,^  although  there  would  seem  to 

**  Manice  v.  Manice,  43  N.  Y.  at  p.  Bearsley   v.    Hotchkiss,   96   id.    201, 

374;  Purdy  V.  Hayt,  92  id.  at  p.  456;  216;  Greenland  v.   Waddell,   116  id. 

Beardsley  v.   Hotchkiss,  96  id.  201,  234,  245;  Schlereth  v.  Schlereth,  173 

216.  •  id.  444,  454;  cf.  Striker  v.  Mott,  28 

*  Delivery  of  a  deed  or  death  of  a  id.  82 ;   Mott  v.   Eno,  97  App.  Div. 

testator.    See  §  64,  Real  Prop.  Law.  580,  595. 

W  Supra,  p.  253.  88  Matter  of  Wiley,  188  N.  Y.  579, 

•^1   R.   S.  723,   I    16;   Manice  v.  580;  Matter  of  Wilcox,  194  id.  2ffi. 
Manice,  43  N.  Y.'  303,  374,  378,  379; 
20 
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be  no  great  danger  to  modern  principles  of  alienability,  if  such  a 
limitation  were  to  be  sanctioned,  as  the  fee  absolute  certainly  vests 
within  two  lives  in  being  and  twenty-one  years  in  gross,  the  period 
allowed  in  other  common-law  States. 

The  argument  made  for  the  validity  of  numerous  substituted  con- 
tingent remainders  within  the  actual  infancy  allowed  after  two 
vested  life  estates  is  as  follows: 

The  purpose  of  the  revisers  of  the  statutes,  and  of  the  Legisla- 
ture which  passed  the  Revised  Statutes,  was  to  prohibit  the  sus- 
pension of  the  power  of  alienation,  after  a  life  or  lives  in  being, 
for  twenty-one  years  as  an  absolute  term;  and  to  restore  the  rule 
to  its  original  object  by  being  confined  to  the  case  of  actual  in- 
fancy.^ The  revisers  there  say,  "  Suppose  an  estate  devised  to  A. 
for  life  and,  upon  his  death,  to  his  issue,  then  living;  but  in  case 
such  issue  shall  die  under  the  age  of  twenty-one  years,  or  in  case 
such  issue  shall  die  under  the  age  of  twenty-one  and  without  law- 
ful issue,  then  to  B.  in  fee.  Here,  in  both  cases,  the  remainder  to 
B.  would  be  valid."  This  indicates  that  in  the  opinion  of  the  re- 
visers the  remainder  to  B.  was  not  necessarily  limited  to  take  effect 
u|.on  the  death  of  only  one  child  of  A.,  but  might  be  upon  the 
deaths,  under  age,  of  all  of  A.'s  issue  living  at  his  death.  The  same 
idea  is  suggested,  perhaps  imperfectly,  by  the  language  of  the  stat- 
i!te  that  the  contingent,  remainder  in  fee  is  "  to  take  effect  in  the 
event  that  the  persons  to  whom  the  first  remainder  is  limited  die 
under  the  age  of  twenty-one  years."  In  the  case  supposed  by  the 
revisers  it  is  obvious  that  A.  might  leave  several  children  who 
would  all  be  included  in  the  term  "  issue,"  and  hence  the  remain- 
der to  B.  would  not  take  effect  unless  all  of  A/s  children  should 
die  in  minority.  The  expression  "  the  first  remainder  "  in  the  stat- 
ute may  be  thought  to  limit  the  possible  remainders  after  two  lives 
to  one ;  but,  considering  the  context,  the  word  "  first "  seems  to 
have  been  used  merely  in  the  sense  of  prior^  as  if  the  statute  had 
said  that  "  a  contingent  remainder  in  fee  may  be  created  on  a 
prior  remainder  in  fee,  to  take  effect  in  the  event  that  the  per- 
sons to  whom  the  prior  remainder  is  limited  die  under  the  age 
of  twenty-one  years,"  etc.  So  construed  the  act  would  not  prohibit 
two  or  more  contingent  remainders  in  fee,  unless  the  words  "a 
contingent  remainder  in  fee  "  be  held  to  mean  a  single  contingent 
remainder  in  fee.  This  would  be  to  add  to  the  words  of  the  stat- 
ute a  word  not  necessarily  implied  therein. 

M  See  Revisers'  Notes  on  f  I  14  to  21  R.  S.,  Appendix  III,  infra. 
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The  cases  sometimes  cited  against  this  view  are  not  in  point: 
In  Hawley  v.  James  ^  it  was  held  that  a  trust  could  not  be  cre- 
ated to  continue  during  the  minority  of  thirteen  persons  living  at 
the  testator's  death,  as  that  would  suspend  the  power  of  aliena- 
tion possibly  (and  probably)  for  more  than  two  lives  in  being. 
This  case  is  plainly  distinguishable  from  the  one  we  are  consider- 
ingy  as  in  Hawley  v.  James  the  suspension  of  the  power  of  aliena- 
tion was  effected  by  a  trust,  while  the  exception  in  the  statute  only 
applies  to  suspension  by  reason  of  contingent  remainders. 

The  case  of  Tayloe  v.  Gould®*  is  also  distinguishable.  In  that 
case  there  was  a  devise  to  a  daughter,  who  was  also  sole  heir-at- 
law  of  the  testator,  "  and  such  her  child  or  children  as  shall  at 
her  decease  be  living  and  shall  have  attained  or  shall  thereafter 
attain  the  age  of  twenty-one  years."  It  was  held  that  no  title  was 
vested  in  the  children  until  the  death  of  the  life  tenant  and  their 
coming  of  age;  and,  as  none  of  them  were  of  age  at  her  death, 
that  the  exception  in  the  statute  was  inapplicable,  and  the  remain- 
ders to  the  children  void.  But  if  the  devise  had  been  to  the  chil- 
dren at  the  termination  of  the  life  estate,  with  remainders  over 
as  to  those  of  them  .dying  in  minority,  probably  it  would  have 
been  valid.  It  would  have  been  exactly  the  case  supposed  by  the 
revisers  in  their  notes  to  the  Revised  Statutes. 

In  the  case  of  Post  v.  Hover  ®  there  was  a  devise  to  three  grand- 
children of  the  testator,  who  were  all  minors,  subject  to  certain 
charges,  and  subject  also  to  the  condition  that  they  were  not  to 
"  take  **  the  estate  until  they  should  severally  arrive  at  the  age  of 
twenty-one;  if  either  should  die  in  infancy,  without  issue,  the  sur- 
vivors or  survivor  to  take,  and,  if  all  should  die  in  infancy,  then 
over  to  John  Hover,  uncle  of  the  grandchildren  and  son  of  the 
testator,  who  was  to  have  the  management  of  the  property  during 
the  infancy  of  the  grandchildren.  The  General  Term  held  that 
there  was  a  devise  to  John  Hover,  as  trustee,  to  hold  during  three 
minorities,  which  was  void  as  suspending  the  power  of  alienation 
unduly,  and  that  the  estate,  therefore,  went  directly  to  the  grand- 
children. The  Court  of  Appeals  affirmed  the  judgment,  but  upon 
the  ground  that  there  was  no  trust  created,  which  would  have 
been  wholly  void,  but  a  devise  of  a  conditional  fee  to  the  three 
grandchildren.    The  opinion  does  not  argue,  but  rather  assumes, 

•>  i6  Wend.  6i,  Hawley  v.  James  «  lo  Barb.  388. 

was     decided     while     the    question,  «*  33  N.  Y.  593. 

whether  trusts  tend  to  perpetuities 
under  the  statute  was  not  fully  at 
rest 
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the  validity  of  such  a  devise.  This  case  is,  therefore,  authority 
for  the  position  that  the  power  of  alienation  may  be  suspended 
for  three  minorities  by  contingent  remainders,  although  this  can- 
not be  effected  by  a  trust.  The  case,  as  considered  by  the  Court 
of  Appeals,  was  essentially  like  that  supposed  by  the  revisers  of 
the  statutes,  in  the  note  above  quoted.  There  are  numerous  cases 
holding  that  a  trust  may  not  be  created  to  continue  during  more 
than  two  minorities,  but,  under  Post  v.  Hover,  these  are  all  dis- 
tinguishable from  the  case  of  three  or  more  terminable  or  condi- 
tional fees  which  must  terminate,  if  at  all,  within  twenty-one  years 
and  nine  months.     In  the  latter  case  the  limitation  seems  to  be  valid. 

In  short,  it  is  claimed  that  all  the  cases  usually  cited  against  the 
proposition,  that  more  than  two  contingent  remainders  are  allowed 
by  this  section  after  two  vested  life  estates,  are  not  in  point 

Judge  Rapallo's  intimation  in  Manice  v.  Manice^  is  purely  an 
obiter  dictum,  as  the  point  did  not  arise.  In  Beardsley  v.  Hotch- 
kiss^  there  was  a  remainder  to  children  not  in  being  at  the  cre- 
ation of  the  trust,  with  a  provision  that  if  "  either  or  any  of  the 
children  should  die  under  age  and  without  issue  the  survivors  or 
survivor  "  should  take,  and  it  was  held  that  the  power  of  alienation 
was  not  unduly  suspended.  But  the  court  did  not  expressly  con- 
sider how  many  remainders  from  children  dying  under  age  to  the 
survivors  could  take  effect.  In  Purdy  v.  Hayt,^  Du  Bois  v.  Wray,* 
Wilber  v.  Wilber,^  there  were  no  estates  •terminable  by  death  or 
other  event  during  minority.  In  Greenland  v.  Waddell®  and 
Schlereth  v.  Schlereth^  there  was  equitable  conversion,  and  this 
section  did  not  apply. 

Such  is  the  argument  made  by  counsel  in  support  of  the  validity 
of  shifting  contingent  remainders  after  two  vested  life  estates, 
provided  such  contingent  remainders  are  made  to  take  effect 
in  the  event  that  the  person  or  persons  to  whom  the  first  remainder 
is  limited  die  under  the  age  of  twenty-one  years,  or  upon  any 
other  contingency  by  which  the  estate  of  such  persons  may  be  de- 
termined before  they  attain  full  age.  It  is  needless  to  say  that 
conveyancing  lawyef  s  most  generally  accept  this  argument  as  sound, 
and  in  practice  they  act  on  it.  But  it  is  no  doubt  safer  to  provide 
for  only  two  contingent  remainders  under  this  section  until  we  get 
an  express  decision  to  the  effect  that  more  shifting  contingent  re- 

« 86  N.  Y.  303,  374.  ^  45  App.  Div.  158,  165  N.  Y.  415^ 

Wg6  N.  Y.  201.  «ii6  N.  Y.  234. 

«92  N.  Y.  446.  •  173  N.  Y.  444. 
«35  N.  Y.  162. 
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J^'%s  are  permissiblej®  especially  in  view  of  the  late  pro- 
^^cements  in  Matter  of  Wiley  ^^  and  Matter  of  Wilcox  "  already 
'^d  at  great  length  in  our  text. 

Pp  ^[  *  Fee  Limited  in  Double  Aspect.      The    first    rehiainder    in    fee 

^ouh^^  under  this  section  is,  however,  not  a   fee  limited  in  a 

^i/e     ^  aspect  which  was  good  by  the  common  law,"^  but  a  defeas- 

the  \^     ^^y  or  determinable  fee,^*  and  this  is  an  argument  against 

itif^  ^^^ity  of  numerous  contingent  remainders  during  an  actual 

a  coq^  r^^aal  Limitatioii  on  a  Base  Fee.    It  is  a  rule  of  this  State  that 
tied,  ^  ^^ional  limitation  to  take  effect  in  derogation  of  a  base,  quali- 
of  it  i         determinable  fee,  must  vest  in  possession  within  the  rule 
^fj^      Void,  even  if  the  limitation  is  charitable  in  its  nature.''*^ 

t  ^  \temainder8  do  Violate  tbe  Rule  against  a  Perpetuity.        Whenever 

\vKa.^  \s  an  ulterior  limitation  after  a  precedent  estate  created  at  the 
saitie  time,  such  ulterior  limitation  is  now  generically  a  "  remain- 
der'* under  the  statute  J®    Whenever  such  remainder  is  [or  may 
be]  limited  to  a  person  or  persons  not  in  being,  it  suspends  the 
power  of  alienation.""     At  the  present  day  all  limitations  of  remain- 
ders are  within  the  statutory  rule  against  perpetuities,  and  no  such 
limitation  may  transcend  the  rule.''®    Indeed,  whenever  an  ulterior 
or  an  intermediate  limitation  suspends  the  power  of  alienation  be- 
yond two  lives  in  being  and  an  actual  minority  of  a  remainderman 
in  existence  at  the  end  of  the  second  life,  such  limitation  of  the  4 
fee  is  void  under  the  statute.^®    The  section,  relating  to  the  accel- 
eration of  remainders,®^  applies  only  to  vested  remainders  and  not 
to  contingent  remainders.®*     The  rule  against  perpetuities  is  vio- 
lated when  more  than  two  vested  life  estates  precede  a  limitation 
to  a  person  not  in  being,  except  in  the  single  case  provided  for  in 
the  above  section  whereby  there  may  be  a  substitution  for  a  remain- 


'^  See,  however,  Purdy  v.  Hayt,  92 
N.  Y.  456,  and  Manice  v.  Manice, 
43  N.  Y.,  at  p.  376. 

71 188  N.  Y.  579,  580. 

72  194  N.  Y.  288. 

T^  Supra,  p.  295;  §  51,  Real  Prop. 
Law. 

74Radley  v.  Kuhn,  97  N.  Y.  at  p. 
35;  Matter  of  Miller,  11  App.  Div. 

337. 
75  Leonard  v.  Burr.  18  N.  Y.  96, 

107;  Rose  V.  Rose,  4  Abb.  Ct  App. 

Dec.    108. 


7«  See  under  §  38,  supra,  223. 

77  Pages  274,  275,  supra;  and  see 
under  Powers,  infra,  art.  5;  and 
Guernsey  v.  Van  Riper,  126  App. 
Div.  368. 

78  Supra,  pp.  290,  293. 
7»Real  Prop.  Law,  I  42. 

80 1  R.  S.  723,  S  17 ;  infra,  Real 
Prop.  Law,  §  43. 

81  Purdy  V.  Hayt,  92  N.  Y.  446; 
Dana  v.  Murray,  122  id.  at  p.  618. 
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der  in  fee  in  case  a  prior  remainderman  die  under  age.®  Thus  a 
limitation  to  J.  and  C.  during  their  respective  lives,  and  at  their 
death  to  E.,  and  at  her  death  to  her  issue  (unborn),  is  an  ulterior, 
contingent  limitation  on  more  than  two  lives  and  void  under  the 
statute.®* 

Ulterior  Limitation  on  Cross-Romainders.  An  ulterior  limitation  to 
persons  not  tn  esse,  or  other  contingent  limitation,  preceded  by 
cross-remainders,  sometimes  violates  the  statute  against  perpetuities 
as  to  some  shares,  without  violating  it  as  to  others  so  limited.®* 

What  Vested  Estates  Tend  to  Contravene  the  Rnle  against  Peipetnity. 
The  sole  test  of  a  limitation  tending  to  a  perpetuity  under  this  stat- 
ute has  been  repeatedly  pointed  out:  the  non-existence  of  persons 
immediately  able  to  bar  or  convey  an  estate  in  fee  simple  absolute.** 
This  state  of  facts  cannot  depend  altogether  on  whether  the  estates 
limited  are  vested  or  contingent ;  for,  those  vested  estates  which  are 
subject  to  open  and  let  in  "  after-born  issue  "  involve  persons  not 
in  esse,  and,  consequently,  as  we  have  shown  before,  in  some  as- 
pects such  limitations  render  the  estate  inalienable,  at  least,  until 
the  particular  or  precedent  estate  terminates,  so  as  to  shut  out  the 
residue  of  the  class.®®  It  is  not  a  test  of  alienability  that  the  rights 
of  such  unborn  persons  may  under  some  statute  be  cut  off  in  a  judi- 
cial proceeding.®^  An  estate  which  requires  an  application  to  a 
judge  or  court  before  it  may  be  sold  is  not  alienable  within  the 
meaning  of  the  statutory  rule  against  perpetuities.®®  While  a  vested 
remainder  of  this  kind  is  properly  termed  vested,  quoad  the  living, 
the  interest  of  those  who  may  be  let  in  as  after-born  is  not  a  con- 
tingent remainder,  but  a  mere  contingent  possibility. 

Vested  Remainders  which  Open.  A  limitation,  therefore,  of  a  vested 
remainder,  subject  to  open  and  let  in  after-born  issue,  is  not  im- 


«2  Radley  v.  Kuhn,  97  N.  Y.  at  p. 
35;  fi  42,  Real  Prop.  Law. 

88  Purdy  V.  Hayt,  92  N.  Y.  446. 

wPurdy  V.  Hayt,  92  N.  Y.  446; 
Dana  v.  Murray,  122  id.  604;  Schey 
V.  ,  Schey,  194  N.  Y.  368,  and  sec 
above,  §  38,  Real  Prop.  Law,  pp.  224, 
225  "  cross-remainders." 

96  Supra,  pp.  274,  290,  293. 

8*Kilpatrick  v.  Barron,  125  N.  Y. 
751;  Harris  v.  Strodl,  132  id.  392; 
Kent  V.  Church  of  St.  Michael,  136 
id.  10,  16;  Wilber  v.  Wilber,  45  App. 
Div.  158,  162.  165  N.  Y.  415 ;  Dana  v. 
Jones,  91  App.  Div.  496,  499;  Guern- 


sey V.  Van  Riper,  126  App.  Div.  368; 
Matter  of  Genunge  v.  Murphy,  59 
Misc.  Rep.  381,  and  see  dissenting 
opinion  in  Hebberd  v.  Lese,  107  App. 
Div.  425,  429.  Cf.  Kirk  v.  Kirk,  137 
N.  Y.  510. 

87  Kent  V.  Church  of  St.  Michael, 
136  N.  Y.  10;  Kirk  v.  Kirk,  137  id. 
510;  Ebling  V.  Dreyer,  149  id.  460; 
Boskowitz  V.  Held,  15  App.  Div.  306, 
312. 

88  Genet  v.  Hunt,  113  N.  Y.  at  p. 
172;  Fowler  v.  IngersoU,  127  id.  472, 
477.  Cf,  Mills  v.  Mills,  50  App.  Dm 
221. 
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properly  designated  a  "contingent  limitation,"  and  this  fact,  as 
before  pointed  out,  confirms  the  accuracy  of  the  language  of 
Rapallo,  J.,  to  the  effect  that  trusts  and  contingent  limitations  (un- 
der the  Revised  Statutes),  and  not  contingent  remainders,  embrace 
the  exclusive  media  of  perpetuities.^ 

Asreements  Fettering  the  Inheritance.  Whether  a  time  limit,  within 
the  rule  against  perpetuities,  must  be  placed  upon  agreements  to 
preempt,  or  buy  back,  the  fee  in  case  the  land  ever  shall  be  applied 
to  other  than  certain  designated  purposes,  does  not  seem  to  have 
been  noticed  in  a  recent  case.®®  If  such  a  covenant  run  with  the 
land  it  has  been  held  in  England  that  it  must  comply  with  the  rule 
against  perpetuities.®* 

Conditions.  The  rule  against  perpetuities  has  been  said  by  the 
highest  authority  not  to  apply  to  a  common-law  condition  subse- 
quent in  defeasance  of  an  estate  of  freehold.  But  in  England  the 
opinion  is  now  the  other  way.*^  Covenants,  in  the  nature  of  con- 
ditions running  with  the  land,  sometimes  wear  out  with  lapse  of 
time,  and  no  relief  will  then  be  afforded  on  them  even  by  a  court  of 
equity.**  This  beneficent  rule  often  operates  as  a  sufficient  limita- 
tion on  the  permanence  of  the  condition  subsequent..  The  Revised 
Statutes  expressly  provided  that  the  p6wer  of  alienation  should  not 
be  suspended  by  any  condition  beyond  two  lives  in  being.®*  There- 
fore, whenever  a  condition  may  suspend  the  power  of  alienation  it 
is  now  expressly  condemned  by  this  Act.     But  as  a  condition  sub- 


^  Supra,  p.  290,  this  section. 

«>  Matter  of  Brookfield  (Sarles' 
Qaim),  78  App.  Div.  520,  and  see 
Bensigcr  v.  Erhardt,  74  App.  Div. 
169. 

*i  London  &  South  Western  Rail- 
way Co.  V.  Gomm,  20  Ch.  D.  562,  51 
L  J.  Ch.  I93»'530. 

^  I  Sharsw.  &  Budd,  Lead.  Cas. 
Real  Prop.  132,  189;  Challis,  152, 
206;  Gray.  Restraints  on  Alienation 
(2d  ed.),  30,  note;  Radley  v.  Kuhn, 
97  N.  Y.  at  p.  35;  Matter  of  Hart, 
61  App.  Div.  587;  cf.  I  Saunders, 
Uses  &  Trusts,  207,  213.  This  point 
is,  to  ^ome  extent,  open  in  several 
aspects,  particularly  as  to  possibilities 
of  reverter  on  conditions  subsequent. 


In  England  the  rule  against  per- 
petuities is  now  applied  to  conditions 
subsequent  In  re  Trustees  of  Hollis 
Hospital,  &  Hague's  Contract  (1899), 
2  Ch.  540;  Strahan,  Prop.  34. 

WGibert  v.  Peteler,  38  N.  Y.  165, 
169;  Trustees  of  Columbia  College 
V.  Thacher,  87  id.  311;  Crocker  v. 
Manhattan  Life  Ins.  Co.,  61  App. 
Div.  226,  233;  Levy  v.  Halcyon 
Casino  Hotel  Co.,  45  Misc.  Rep.  289; 
McClure  v.  Leaycraft,  183  N.  Y.  36; 
Richter  .v.  Distelhurst,  1 16  App.  Div, 
269;  Schwarz  v.  Duhue,  118  App- 
Div.  105;  Knoth  v.  Manhattan  Ry. 
Co.,  187  N.  Y.  at  p.  251. 

w  I  R.  S.  723,  I  15 ;  I  42,  supra. 
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sequent  may  always  be  released,  it  has  been  said  not  to  suspend 
the  power  of  alienation.®*^  There  is  a  great  difference  in  this  re- 
spect between  conditions  precedent  and  conditions  subsequent. 
The  latter  never  prevent  the  vesting  of  estates,®®  and  are,  therefore, 
as  stated  above,  without  the  reason  of  the  rule  against  perpetuities. 
But  conditions  precedent  do  prevent  vesting,  and  are,  therefore, 
within  the  rule.®^ 

Covenants  for  Perpetual  Renewal  of  Leases.  Q>venants  for  perpetual 
renewal  of  demises  have  been  said  to  tend  to  a  perpetuity,*®  al- 
though perpetual  demises  of  urban  lands  are  valid  in  this  State.®* 

Trusts  and  Powers.  We  have  already  pointed  out  that  by  virtue  of 
the  statutes  of  this  State  a  perpetuity  might  be  created  by  the  limi- 
tation of  an  express  trust.^  So  it  may  arise  by  virtue  of  a  power 
under  the  Article  concerning  Powers,  which  now  regulates  all  pow- 
ers to  limit  estates  in  lands.  All  such  powers  relate  back  to  the  date 
of  the  instrument  in  which  they  are  granted.^  No  estate  limited, 
or  to  be  limited,  by  virtue  of  a  power  may  help  to  contravene  the 
section  of  the  statute  under  review.  If  it  does  contravene  it,  the 
power  is  void.^  But  a  trust  for  two  lives  may  be  limited  with  a 
general  beneficial  power  to  dispose  of  the  estate  which  entitles  the 
beneficiary  to  resettle  the  estate  for  two  lives  more.*  Further  com- 
ments on  this  subject  of  powers  creating  perpetuities  will  be  re- 
served for  the  Article  on  Powers.** 


®5 1  Sharsw.  &  Budd,  Lead.  Cas. 
Real  Prop.  132;  Challis,  152,  207; 
Radley  v.  Kuhn,  97  N.  Y.  at  p.  35; 
cf.  Oxley  V.  Lane,  35  N.  Y.  340,  347. 

^  Shannon  v.  Pentz,  i  App.  Div. 

331  f  335. 
07  Rose  V.   Rose,  4  Abb.   Ct.  App. 

Dec.    108;    Challis,   157;    Cruikshank 

V.    Home    for    the    Friendless,    113 

N.    Y.    337;    Bigelow   v.   Tilden,    18 

Misc.  Rep.  68g;  Matter  of  Hart,  61 

App.  Div.  587,  593. 

^  Syms  V.  Mayor,  etc.,  105  N.  Y. 

153 ;  Banker  v.  B raker,  9  Abb.  N.  C. 

411;  Piggot  V.  Mason,  i  Paige,  412, 

415.      But    see    decisions    enforcing 

c  tenants  for  renewal.     Downing  v. 

Jones,   II   Daly,  245;   Wilkinson  v. 


Petit,  47  Barb.  230;  Robiiison  v. 
Beard,  140  N.  Y.  107. 

» Supra,  p.  145,  under  t  2Pp  R«*1 
Prop.  Law. 

^  Supra,  p.  291. 

2i  R.  S.  737,  S  ia8;  Real  Proifc. 
Law,  §  178. 

a  Belmont  v.  O'Brien,  r2  N.  Y. 
394,  403;  Everitt  v.  Everitt,  29  id. 
39,  78;  Booth  v.  Baptist  Church,  126 
id.  at  p.  239 ;  Eels  v.  Lynch,  8  Bosw. 
465 ;  Spitzer  v.  Spitzer,  38  App.  Div. 
437;  Trowbridge  v.  Metcalf,  5  App. 
Div.  318;  Farmers*  Loan  &  Trust  Co. 
v.  Kip,  52  Misc.  Rep.  407,  120  App. 
^iv.  347,  192  N.  Y.  266. 

*  Farmers'  Loan  &  Trust  Co.  v. 
Kip,  192  N.  Y.  at  p.  285. 

^  Infra,  art.  5. 
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As  land  charged  with  the  payment  yearly  of  a  certain 
sum  is  often  confused  with  the  law  touching  "  annuities,"  and  also 
with  trusts  to  pay  sums  out  of  net  rents  and  profits,  annually,®  let 
us  consider  the  distinction  between  an  annual  charge  on  land  and 
an  annuity.  An  "  annuity "  at  common  law  was  a  yearly  sum 
charged  on  the  person  of  the  grantor.  A  rent  charge,  on  the  other 
hand,  was  something  reserved  out  of  an  estate  in  land  and  charged 
on  the  land.''  It  was  a  rule  of  the  common  law  that  no  limitation 
of  an  annuity  in  esse  tends  to  a  perpetuity.®  A  trust  of  lands  and 
to  pay  over  rents  and  profits  annually  does  not  make  cestui  que 
trust  an  "  annuitant "  in  the  technical  sense  of  that  term.  But  the 
Real  Property  Law  of  1896,  and  that  now  under  consideration, 
however,  make  any  conveyance  in  trust  to  sell,  mortgage,  or  lease 
lands  for  the  benefit  of  annuitants  an  express  trust.®  This  inclu- 
sion is  new  in  terms.^^  Consequently,  where  a  trust  is  charged 
with  the  payment  of  annual  sums  the  recipient  is  now  often  termed 
an  "  annuitant,"  and  such  an  "  annuity  "  is  not  assignable.^*  Yet 
it  is  still  the  rule  that  a  mere  charge  on  land,  payable  anijually  in 
the  nature  of  a  rent  charge,  does  not  per  se  suspend  the  power  of 


•  Bolkley  v.  De  Peyster,  26  Wend. 
23;  Tucker  v.  Tucker,  5  N.  Y.  408^ 
415 ;  Clark  v.  Clark,  147  id.  639,  643 ; 
Spencer  v.  Spencer,  38  App.  Div. 
at  p.  409;  Rothschild  v.  Roux,  78  id. 
282;  Frazer  v.  Hoguet,  65  id.  192; 
Matter  of  Hafncr,  45  id.  549,  551; 
Dougherty  v.  Thompson,  167  N.  Y. 
472 ;  Robb  v.  Washington  &  Jefferson 
CoUege,  IPS  App.  Div.  327,  357,  358; 
Wells  V.  Squires,  117  App.  Div.  502, 
504;  Peoples'  Trust  Co.  v.  Flynn,  188 
N.  Y.  385;  Reid  v.  Brown,  54  Misc. 
Rep.  581;  sec  Vernon  v.  Vernon,  53 
N.  Y.  at  p.  359,  and  Denison  v.  Deni- 
son,  185  N.  Y.  at  p.  44^,  where  a 
cestui  que  trust  of  an  express  trust 
is  called  an  annuitant,  and  Mason  v. 
Mason's  Exrs.,  2  Sandf.  Ch.  at  p. 

525. 
''Co.  Litt   144b;  2  Black.  Comm. 

40;  cf.  Dougherty  v.  Thompson, 
167  N.  Y.  472,  482;  Parsons  v.  Tel- 
ler, III  App.  Div.  637;  Reid  v. 
Brown,  54  Misc.  Rep.  481. 


82  Prest.  Est.  348. 

•Real  Prop.  Law,  i  96,  formerly 
§  76;  Griff  en  v.  Keese,  1x5  App.  Div. 
264,  187  N.  Y.  454. 

10 1  R.  S.  728 ;  §  55 ;  cf.  Hawley  v. 
James,  16  Wend.  60,  117;  Lang  v. 
Ropke,  5  Sandf.  363,  370,  371;  De 
Kay  V.  Irving,  5  Den.  646,  651. 

11  McGowan  v.  McGowan,  2  Duer, 
57;  Buchanan  v.  Little,  6  App.  Div. 
527,  154  N.  Y.  147;  Cochrane  v. 
Schell,  140  id.  516;  Franklin  v.  Mi- 
nertzhagen,  39  App.  Div.  555,  559; 
Hooker  v.  Hooker,  41  id.  235,  240; 
Matter  of  Thorne,  44  id.  8,  10;  Dun- 
ham v.  Deraismes,  165  N.  Y.  .65; 
Turner  v.  Mather,  86  App.  Div.  172 ; 
Brown  v.  Quintard,  177  N.  Y.  75; 
Robb  V.  Washington  &  Jefferson 
College,  103  App.  Div.  327,  357,  358; 
Peoples*  Trust  Co.  v.  Flynn,  106  App. 
Div.  78,  83,  49  Misc.  Rep.  62,  113 
App.  Div.  38s,  188  N.  Y.  385 ;  Irwin 
V.  Tiller,  188  N.  Y.  25. 
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alienation.  A  true  "  annuity  "  may  be  alienated,  anticipated,  or  re- 
leased, and  the  fee  is  not  tied  up  or  restricted  by  the  charge  on 
land.^^  Where  a  contingent  remainder  to  persons  unborn  is  lim- 
ited to  take  effect  after  the  death  of  the  survivor  of  twelve  "  an- 
nuitants," the  power  of  alienation  is  unlawfully  suspended;  but 
not  because  of  the  "  annuities,"  but  the  lives  of  the  annuitants." 

It  is  true  that  where  an  annuity  is  charged  on  a  trust  estate  and 
the  trust  scheme  is  entire,  the  annuity  may  fall  with  a  trust.^*  But 
it  is  otherwise  when  the  bequest  of  the  annuity  is  independent  of 
the  trust.  ^^ 

A  so-called  "  annuity  "  charged  on  a  trust  fund  may  be  a  mere 

general  legacy  ;*^  it  may  be  an  annual  payment  by  the  trustee  of  an 

express  trust,  or  it  may  be  a  common-law  "  annuity."  *^ 
Deyises  and  LimitAtions  Partly  Void  under  this  Section  and  Partly  Valid. 

Where  devises  of  legal  estates  not  in  trust  are  partly  void  and 

partly  valid  under  the  rules  stated  in  this  section  of  the  act,  courts 

will  sustain  the  estates  well  limited  and  declare  void  only  those 


"Hobson  V.  Hale,  95  N.  Y.  588* 
612;  Matter  of  Collins,  144  N.  Y. 
522;  Buchanan  v.  Little,  6  App.  Div. 
527,  154  N.  Y.  147;  Matthews  v. 
Studley,  17  App.  Div.  303;  Eels  v. 
Lynch,  8  Bosw.  465;  Lang  v.  Ropke, 
5  Sandf.  at  p.  371 ;  Hunter  v.  Hun- 
ter, 17  Barb.  25;  Killam  v.  Allen,  52 
id.  60s;  O'Brien  v.  Mooney,  5  Duer, 
si;  Herzog  v.  Title  Guarantee  & 
Trust  Co.,  177  N.  Y.  86,  100;  Frank- 
lin V.  Minertzhagen,  39  App.  Div. 
S5S.  559;  Frazer  v.  Hoguet,  65  id. 
192;  §  103,  Real  Prop.  Law;  Robb 
v.  Washington  &  Jefferson  College, 
103  App.  Div.  ^Ty  358;  Peoples' 
Trust  Co.  y.  Flynn,  106  App.  Div. 
78,  84,  113  App.  Div.  385;  revd.,  188 
^-  Y.  385;  Wells  v.  Squires,  117 
App.  Div.  502,  504;  Reid  v.  Brown, 
54  Misc.  Rep.  481 ;  cf.  Booth  v.  Bap- 
tist Church,  126  N.  Y.  215,  246,  on 
bequest  to  corporation  subject  to 
annuities,  and  see  below  under  sec- 
tions 96,  103,  Real  Prop.  Law. 


i»  Hobson  v.  Hale,  95  N.  Y.  at  p. 
612;  Hooker  v.  Hooker,  41  App.  Div. 
23s;  Denison  v.  Denison,  113  App. 
Div.  523,  527 ;  Matter  of  Trotter,  104 
App.  Div.  188;  Peoples'  Trust  Co.  v. 
Flynn,  188  N.  Y.  385;  Wells  v. 
Squires,  117  App.  Div.  502,  504. 

"Harris  v.  Clark,  7  N.  Y.  242, 
257;  Brown  v.  Quintard,  177  id.  75, 
85 ;  Robb  v.  Washington  &  Jefferson 
College,  103  App.  Div.  327,  355; 
Peoples*  Trust  Co.  v.  Flynn,  106 
App.  Div.  79,  8s,  188  N.  Y.  38s; 
Matter  of  Trotter,  104  App.  Div. 
188;  Central  Trust  Co.  v.  Egglestoo, 
185  N.  Y.  35. 

15  Buchanan  v.  Little,  154  N.  Y. 
147 ;  Peoples'  Trust  Co.  v.  Flynn,  49 
Misc.  Rep.  62,  188  N.  Y.  385 

i«  Turner  v.  Mather,  86  App.  Div. 
172;  Reid  v.  Brown,  54  Misc.  Rep* 
481. 

ft 

^"^  Supra,  p.  313;  Wells  ▼.  Squires, 
117  App.  Div.  502,  504;  Reid  v. 
Brown,  54  Misc.  Rep.  481. 
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estates  which  transgress  the  rule."     So  if  the  settlement  is  by  deed, 
unless  the  deed  itself  is  void.^* 

Constructioii  of  Limitations  Tending  to  a  Perpetuity.  To  render  limi- 
tations of  future  estates  valid  they  must  be  so  limited  that  they  can- 
not contravene  the  rule  against  a  perpetuity.*^  It  is  not  enough  that 
the  limitation  may  not  violate  the  rule ;  it  must  be  apparent  that  it 
cannot.**  The  law  regards  possibilities,  not  probabilities.**  But 
where  the  construction  is  doubtful,  that  which  makes  for  validity 
will  be  accorded.*^  A  void  limitation  cannot  be  validated  by  acts 
of  the  parties :  e.  g.,  a  refusal  of  a  beneficiary  to  accept  the  benefits 
of  a  trust.** 


*®  Salmon  v.  Stuyvesant,  i6  Wend. 
321,  327;  Kane  v.  Gott,  24  id.  at  p. 
666;  Woodruff  v.  Cook.  61  N.  Y. 
638;  Tiers  v.  Tiers,  98  id.  568,  573; 
Henderson  v.  Henderson,  113  id.  i; 
Haynes  ▼.  Sherman,  117  id.  433,  437. 
The  same  principle  is  applicable  to 
trust  settlements  if  the  scheme  is 
susceptible  of  severance  without  vio- 
lating: the  testator's  intention.  De- 
kay  V.  Irving,  5  Den.  646;  Harrison 
V.  Harrison,  36  N.  Y.  543;  Smith  v. 
Edwards,  88  id.  92,  104;  Kennedy  v. 
Hoy,  105  id.  134;  €t  vide  Schermer- 
hom  V.  Negus,  i  Den,  448 ;  Oxley  v. 
l^ne,  35  N.  Y.  340;  Van  Home  v. 
Campbell,  100  id.  287,  294;  Kalish  v. 
Kalish,  166  id.  368;  Matter  of  Mur- 
ray, 75  App.  Div.  246,  249;  Matter 
of  Trotter,  104  App.  Div.  188 ;  Men- 
dell  V.  Levis,  40  Misc.  Rep.  271,  273; 
Mansbach  v.  New,  58  App.  Div.  191, 
19B;  and,  under  article   on   Trusts, 

^•Darling  v.  Rogers,  22  Wend. 
483;  People  v.  Van  Rensselaer,  9  N. 
Y-  3it  p.  339;  Curtis  V.  Leavitt,  15  id. 
at  p.  124 ;  Savage  v.  Burnham,  17  id. 
at  p.  576. 

*^  Fowler  v.  Ingersoll,  127  N.  Y. 
472,  477;  Herzog  v.  Title  Guarantee 
k  Trust  Co.,  177  N.  Y.  86,  99; 
Stewart  v.  WooUey,  121   App.  Div. 

531,  535. 

2>Purdy  V.  Hayt,  92  N.  Y.  446, 
457;  c/.  as  to  trusts,  p.  461,  infra,  and 


Bird  V.  Pickford,  141  N.  Y.  18,  20; 
Jesup  V.  Pringle  Memorial  Home,  27 
Misc.  Rep.  427,  434;  Underwood  v. 
Curtis,  127  N.  Y.  523,  540;  Haynes 
V.  Sherman,  117  id.  433,  437;  Frazer 
V.  Hoguet,  65  App.  Div.  192,  200; 
.  Hayden  v.  Sugden,  48  Misc.  Rep. 
108,  118;  Matter  of  Perry,  48  Misc. 
Rep.  285,  301;  Morton  Trust  Co.  v. 
Sands,  122  App.  Div.  691,  693. 

22  Amory  v.  Lord,  9  N.  Y.  403,  415 ; 
Schettler  v.  Smith,  41  id.  328;  Dana 
V.  Murray,  122  id.  604,  617;  Strahan, 
Prop.  176 ;  Herzog  v.  Title  Guarantee 
&  Trust  Co.,  177  N.  Y.  86,  99;  Cen- 
tral Trust  Co.  V.  Eggleston,  185  N. 
Y.  23,  31 ;  Peoples'  Trust  Co.  v. 
Flynn,  113  App.  Div.  683;  cevd.  on 
other  points,  188  N.  Y.  385;  N.  Y. 
Life  Ins.  &  Trust  So.  v.  Cary,  120 
App.  Div.  264,  268;  Morton  Trust 
Co.  V.  Sands,  122  App.  Div.  691,  693. 

28  Matteson  v.  Pulser,  56  App.  Div. 
91,  95,  173  N.  Y.  404;  Coon  V.  Coon, 
38  Misc.  Rep.  693;  Matter  of  Conger, 
81  App.  Div.  493,  497;  Mee  v.  Gor- 
don, 104  App.  Div.  520,  522;  Matter 
of  Keogh,  112  App.  Div.  414;  Hop- 
kins V.  Gent,  145  N.  Y.  ^^7%  Toher 
V.  Crounse,  57  Misc.  Rep.  252,  260; 
Morton  Trust  Co.  v.  Sands,  195  N. 
Y.  28;  cf.  Matter  of  Wilcox,  194  N. 
Y.  at  pp.  293,  294. 

2*  Peoples'  Trust  Co.  v.  Flynn,  113 
App.  Div.  683,  188  N.  Y.  385. 
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Interests  or  Estates  Subsequent  to  a  Limitation  Void  as  a  Perpetuity. 

How  far  in  this  State  interests  or  estates  limited  so  as  to  take  effect 
after  other  interests  or  estates  are  void  when  such  more  remote  es- 
tates and  interests  may  be  alienated  is  an  open  question. 

At  common  law  all  executory  interests,  subsequent  to  an  execu- 
tory interest  violating  the  rule  against  perpetuities,  are  void,  even 
though  standing  alone  they  would  not  be  void.^  It  may  be  doubt- 
ful whether  this  is  now  the  law  in  New  York,  as  it  depends  on  a 
more  mod-ern  and  different  interpretation  of  the  effect  of  the  rule 
against  perpetuities.^® 

Perpetuities.  A  perpetuity  is  an  unlawful  suspension  of  the  power 
of  alienation  or  one  beyond  the  period  allowed  by  law.  This 
period  is  in  respect  of  real  estate  fixed  by  this  section  of  the  statute, 
which  also  defines  with  great  care  what  constitutes  a  suspension 
of  the  power  of  alienation.  In  view  of  this,  the  rule  in  this  State 
may,  as  before  the  Revised  Statutes,  continue  to  be  called  the  rule 
against  perpetuities.  This  rule  is  never  applied  when  land  is  im- 
mediately alienable,  for  as  Lord  Blackburn  intimated  in  Withaus 
V.  Vane,  as  late  as  1883,  a  power  to  alienate  is  inconsistent  with  the 
application  of  a  rule  directed  against  suspension  of  the  power."^ 

26Strahan,  Prop.  177.  'Misc.   Rep.  96,  99;   Oxley  v.  Lane, 

^  Supra,    p.    273;    infra,    p.    353;      35  N.  Y.  at  p.  349;  Matter  of  Wiley, 
Kalish  V.  Kalish,  166  N.  Y.  368,  379 1       188  N.  Y.  at  p.  580 ;  Matter  of  Wil- 
Williams  v.  Jones,  Id.  522,  537;  Van      cox,  194  N.  Y.  288. 
Home  V.  Campbell,  100  N.  Y.  at  p.  .      2«%Rain.  on  Wills,  4;  cf.  Matter 
294;  sed  cf.  Simpson  v.  Trust  Co.,  59     of  Wilcox,  ig4  N.  Y.  288. 


§  43  Successive  Life  Estates.  317 


§43.  Limitation  of  successive  estates  for  life.    Successive 

estates  for  life  shall  not  be  limited,  except  to  persons  in 
being  at  the  creation  thereof;  and  where  a  remainder  shall 
be  limited  on  more  than  two  successive  estates  for  life,  all 
the  life  estates  subsequent  to  those  of  the  two  persons  first 
entitled  thereto  shall  be  void,  and  on  the  death  of  those 
persons,  the  remainder  shall  take  effect,  in  the  same  manner 
as  if  no  other  life  estates  had  been  created. 

Formerly  section  33,  Real  Property  Law  of  1896,  chapter  XLVI,  General 


f  33.  Limitation  of  successiye  estates  foi  life. —  Successive  estates  for  life 
shall  not  be  limited,  except  to  persons  in  being  at  the  creation  thereof;  and 
where  a  remainder  shall  be  limited  on  more  than  two  successive  estates  for 
life,  all  the  life  estates  subsequent  to  those  of  the  two  persons  first  enti- 
tled thereto,  sliall  be  void,  and  on  the  death  of  those  persons,  the  remainder 
shall  take  effect,  in  the  same  manner  as  if  no  other  life  estates  had  been 
created.^ 

Section  33  was  formerly  i  Revised  Statutes,  723,  section  17: 
S  17.  Successive  estates  for  life  shall  not  be  limited,  unless  to  persons  in 
being  at  the  creation  thereof;  and  where  a  remainder  shall  be  limited  on 
more  than  two  successive  estates  for  life,  all  the  life  estates  subsequent  to 
those  of  the  two  persons  first  entitled  thereto,  shall  be  void,  and  upon  the 
death  of  those  persons,  the  remainder  shall  take  effect,  in  the  same 
manner  as  if  no  other  life  estates  had  been  created.^ 

Comsieiit.  This  section  is  one  of  the  first  sections  in  the  statute 
regulating  remainders  as  well  as  life  estates.  It  will  be  remem- 
bered that  in  the  present  law  the  term  "  remainder "  is  a  much 
more  comprehensive  one  than  it  was  at  common  law,  embracing, 
as  it  now  does,  many  former  uses  and  shifting  devises.^  While  the 
statutory  definition  of  "  remainder "  is  broader  than  the  term  as 
employed  at  common  law,  it  is  also  inclusive  of  common-law  re- 
mainders.*^  When  we  leave  the  defining  sections  of  the  statute  and 
pass  on  to  what  may  be  termed  the  regulating  sections  relative  to 
remainders,**  we  find  evidence  that  the  revisers  had  in  contempla- 
tion most  frequently  only  formef  common-law  remainders,  and  that 
they  well  knew  that  the  rule  against  perpetuities  had  at  common 
law  no  possible  connection  with  the  so-called  rule  against  perpe- 

^  Repealed  by  Real  Prop.  Law  of  and    per    Chancellor    Walworth    in 

1909^  I  460,  art  14,  chap.  50,  Con-  Hawley  v.  James,  5  Paige,  at  p.  466. 

solidated  Laws.    See  below,  S  460.  ^  See  S  38,  supra, 

V  Repealed,    chap.    547>    Laws    of  ^^  See  footnote  at  the  head  of  thii 

i8gd  Article. 

*  See  text  under  il  3&  43,  supra, 
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tuities.^  There  is  no  inconsistency  about  their  course,  for  with 
a  view  to  harmonize  the  new  law  of  estates  they  regulated  com- 
mon-law remainders,  leaving  all  other  former  limitations  of  future 
estates  to  the  rule  against  perpetuities. 

Section  Applies  to  botb  Vested  and  Contingent  Life  Estates.  The  pro- 
vision, that  successive  estates  for  life  shall  not  be  limited  except  to 
persons  in  being,  applies  to  both  vested  and  contingent  future  es- 
tates; but  not  so  the  part  of  the  section  directing  acceleration." 
This  section,  and,  indeed,  this  entire  article  of  the  statute  is  con- 
cerned wholly  with  legal  estates  or  those  estates  formerly  cognizable 
in  courts  of  law.  That  it  has  no  application  to  equitable  interests 
for  life  is  apparent,  for  any  number  of  successive  equitable  interests 
for  life  may  now  be  created,  provided  the  legal  estate  of  the  trustee 
to  support  them  is  within  the  rule  against  perpetuities.'* 

Common  Law  and  Law  before  the  Revised  Statutes.  At  common  law 
any  number  of  successive  legal  life  estates  might  be  limited  to  per- 
sons in  esse.^  The  only  mode  of  limiting  successive  or  future  legal 
estates  at  common  law,  as  it  will  be  remembered,  was  by  way  of  re- 
■mainder.^  After  the  Statutes  of  Uses  and  Wills  future  estates  could 
be  limited  by  way  of  uses  or  by  executory  devises  as  well  as  by 
common-law  remainders.'^  A  future  estate  for  life  could  be"  lim- 
ited at  common  law  to  an  unborn  person;  but  not  another  estate 
for  life  to  the  issue  of  such  unborn  persons  in  succession.*®  If, 
however,  a  settlement  was,  before  the  Revised  Statutes,  made,  not 
by  means  of  a  legal  limitation,  but  by  means  of  a  use  or  an  execu- 
tory devise,  then  the  rule  was  that  such  successive  estates  for  life 
could  be  thus  limited,  provided  that  the  power  of  alienation  was 
not  suspended  by  any  limitations  to  persons  not  in  esse,  beyond 
lives  in  being  and  a  term  in  gross  of  twenty-one  years.'^  Within 
that  period,  successive  limitations  of  life  estates. to  persons  not  in 
being  could  be  freely  effected  by  springing  or  shifting  uses  or  ex- 
ecutory devises.     In  other  words,  at  common  law^  and  before  the 

82  Sec   under   f   42,   pp.  263,  281,  p.  451 ;   Jackson  ex  dcm.   Nicoll  v. 

289,  supra.  Brown,  13  Wend.  437,  441. 

»Purdy  V.  Hayt,  92  N.  Y.  at  p.  ^ Supra,- p.  221. 

451  ^  Supra,  pp.  29,  41,  42,  221. 

3*  Sec  under  f  96,  infra,  "Bene-  ^8  Cruise    Dig.,    tit.    32,    chap.   24^ 

ficiarics  of  a  Trust,"  and  Matter  of  ft  3i~34;  Challis,  90 ;  2  Black.  Comm. 

Wilcox,  194  N.  Y.  288,  305,  306.  17a 

M  Cruise    Dig.,    tit.    32,    chap.    24,  ^  Supra,  p.  267. 
I  8;  f/.  Purdy  v.  Hayt,  92  N.  Y.  at 
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Revised  Statutes,  the  so-called  rule  against  perpetuities  applied  to 
uses  and  executory  interests  but  not  to  remainders.^ 

Aooeleratioii  of  Remainders.  The  part  of  the  foregoing  section  rela- 
tive to  acceleration  of  remainders  had  reference  exclusively  to  legal 
vested  remainders,  limited  on  life  estates,*^  then  cognizable  in  courts 
of  law.**  In  analogy  to  the  statutory  rule  reducing  the  period  of 
suspension  from  any  number  of  lives  in  being  to  two,  the  orig- 
inal revisers  deemed  it  obviously  proper  to  circumscribe  all  legal 
limitations  of  life  estates,  precedent  to  remainders  in  fee,  to  two 
successive  life  estates,  and  to  cut  off  all  other  estates  for  life  limited 
before  the  remainder  which  then  vested.  This  was  termed  "  ac- 
celerating the  remainder."  *•  The  two  life  estates  first  successively 
limited  are  not  destroyed  by  virtue  of  this  section.**  But  a  vested 
remainder  is  executed  in  possession  (immediately  after  the  effluxion 
of  the  two  life  estates  first  limited)  in  favor  of  such  ascertained 
persons  as  are  then  entitled  to  immediate  possession.*^ 

Semainders  Limited  on  One  or  Two  Life  Estates  not  Accelerated.  This 
section  has  no  reference  to  limitations  involving  remainders  limited 
on  one  or  two  successive  life  estates.  By  its  terms  it  accelerates 
only  those  remainders  limited  on  more  than  two  successive  life  es- 
tates,** But  this  section  does  apply  to  cross-remainders  limited 
after  more  than  two  life  estates.*^ 

Successive  Remainders  to  Persons  in  Being  if  Alternative.  Whether  the 
HmitaticMi  of  an  estate  to  "A."  for  life,  remainder  to  "  B."  for  life, 
and  if  "  B."  die  before  "A."  remainder  to  "  C."  for  life,  remainder 
to  "  D."  in  fee,  is  governed  by  this  section,  seems  not  fully  deter- 
mined.*® The  remainder  to  C.  is  contingent  and  may  never  take 
eflFect  in  interest  or  possession;*®  it  is,  therefore,  not  accelerated 


^See  the  discussion  on  this  point 
under  f  42,  supra. 

«Purdy  V.  Hayt,  92  N.  Y.  446; 
Dana  v.  Murray,  123  id.  at  p.  618; 
Matter  of  Moore,  152  id.  602;  La 
Farge  v.  Brown,  31  App.  Div.  542; 
cf.  Woodruff  V.  Cook,  47  Barb.  304, 
61  N.  Y.  638;  Matter  of  Wilcox, 
194  N.  Y.  at  pp.  305,  306. 

^Gilman  v.  Reddington,  24  N.  Y. 
9f  14;  Matter  of  Conger,  81  App. 
Div.  493.  502. 

^Gott  V.  Cook,  7  Paige,  54a. 

**  Woodruff  V.  Cook,  61  N.  Y.  638; 
t.  c,  47  Barb.  304. 


*5Purdy  V.  Hayt,  92  N.  Y,  at  p. 
452;  Matter  of  Ryder,  41  App.  Div. 
247,  253;  Matter  of  Eldredgc,  29 
Misc.  Rep.  734;  Matter  of  Conger, 
81  App.  Div.  493,  502;  cf,  as  to 
trusts,  Dcnison  v.  Denison,  103  App. 
Div.  523»  528. 

*«Gott  V.  Cook,  7  Paige,  521,  542; 
Schettler  v.  Smith,  41  N.  Y.  328,  347- 

♦7  Real  Prop.  Law,  I  38 ;  supra,  pp. 
224,  225. 

*8See  under  f  42,  supra,  pp.  293, 294. 

*®Feame,  Conting.  Rem.  7;  cf. 
Guernsey  v.  Van  Riper,  126  App. 
Div.  36a 
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under  this  section.*^  It  is  also  alternative  or,  as  it  is  sometimes 
called,  "  substitutional."  The  remainder  to  D.  in  fee  is  vested  and 
does  not  suspend  alienation.*^*  A  vested  remainder  formerly,  and 
at  present,  may  be  limited  after  a  contingent  remainder.®^  If  C.'s 
remainder  becomes  vested,  it  is  not  to  be  considered  as  successive 
to  B.'s  life  estate  but  to  A.'s  life  estate.  The  contingent  remainder 
to  C.  is  substitutional,  therefore,  and  permitted.*^  This  limitation 
does  not  violate  the  rule  against  perpetuities  in  any  way  as  every 
estate  and  interest  is  alienable  from  the  beginning."  The  question 
is  whether  "  C.'is "  life  estate  may  be  regarded  as  successive  to 
"B.'s"  under  this  section,  or  whether  it  is  successive  to  A.'s?" 
If  not  successive  to  B.'s,  but  two  life  estates  precede  the  remainder 
in  fee. 

Limitation  of  a  Remainder  in  Trust  after  a  Single  Life  Estate.  As  a  re- 
mainder may  be  limited  in  trust  to  take  effect  in  possession  after 
a  vested  estate  for  a  life  in  being,**®  it  would  seem  to  be  necessary 
to  determine  whether  the  estate  of  the  trustees  of  an  express  trust 
is  a  life  estate,  or  a  qualified  or  a  base  fee.*^  If  it  is  a  life  estate 
a  remainder  in  fee  may  be  accelerated  under  this  section.^ 

If  an  estate  be  limited  to  trustees  to  receive  the  rents  and  profits 
and  apply  them  to  the  use  of  "A."  for  life,^®  with  power  of  sale 
and  to  apply  the  corpus  to  A.*s  use,  remainder  to  "  B."  for  life,  re- 
mainder to  "  C."  for  life,  remainder  to  "  D."  in  fee,  it  would  seem 
that  if  the  trustee's  estate  were  a  life  estate,  as  has  been  sometimes 
held,**  that  then  the  remainder  to  D.  would  be  accelerative  under 
this  section.     But  if,  as  sometimes  held,  their  estate  is  a  base  or 


wpurdy  V.  Hayt,  92  N.  Y.  at  p. 

451. 

»i  Purdy  V.  Hayt,  92  N.  Y.  at  p. 

451. 
022    Washburn,    Real    Prop.   243; 

Hennessy  v.  Patterson,  85  N.  Y.  at 
p.  98  seq.;  Matter  of  Genunge  v. 
Murphy,  59  Misc.  Rep.  381;  Guern- 
sey V.  Van  Riper,  126  App.  Div.  '•68. 

»§  51,  Real  Prop.  Law;  Hen- 
nessy V.  Patterson,  85  N.  Y.  98,  99; 
Guernsey  v.  Van  Riper,  126  App. 
Div.  368. 

^  Supra,  pp.  246,  292;  cf.  Matter 
of  Wiley,  188  N.  Y.  579;  Matter  of 
Wilcox.  194  N.  Y.  288. 

w  Purdy  V.  Hayt,  92  N.  Y.  at  p. 

451. 


W  Bailey  v.  Bailey,  97  N.  Y.  460, 
470;  Corse  V.  Chapman,  153  id.  466; 
Jesup  V.  Pringle  Memorial  Home,  27 
Misc.  Rep.  427,  433;  Snedeker  v. 
Congdon,  41  App.  Div.  433;  Kessler 
V.  Friede,  29  Misc.  Rep.  187;  Matter 
of  Hurlbut,  51  Misc.  Rep.  263;  cf. 
City  of  Brooklyn  v.  Seaman,  30  id. 

507. 
^7  See    the    discussion    under   the 

next  section. 

^  I  42,  supra.  The  point  seems  not 
to  have  been  noticed  in  Kessler  v. 
Friede,  29  Misc.  Rep.  187.  Sed  vide 
Matter  of  Hurlbut,  51  Misc.  Rep. 
263,  265. 

w>  S  96,  infra. 

^See  below,  under  next  sectioo. 
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qualified  fee  under  section  lOO,®*  which  gives  trustees  the  whole 
estate,  then  this  section  does  not  apply.  The  limitation  in  question 
in  no  event  violates  the  section  against  perpetuities,  as  all  the  re- 
mainders are  vested.®^  Until  the  quantity  of  the  trustees'  estate 
shall  be  conclusively  adjudicated,®  this  question  is  not  easily 
answered. 

Cross-remainders.  Cross-remainders  limited  on  more  than  two 
successive  life  estates  are  obnoxious  to  the  rule  stated  in  this  section. 
Each  undivided  life  estate  must  be  treated  as  a  separate  entity  for 
the  purpose  of  the  application  of  the  rule.^ 

Where  cross-remainders  are  limited  after  a  defeasible  estate  of 
inheritance  or  fee  simple  (such  as  in  the  case  of  a  limitation  of 
an  estate  "  A.,  B.,  C,  D.,  and  E.  and  their  heirs,  and  if  any  one  or 
more  die  without  issue,  remainder  to  the  survivor),  it  is  thought  that 
this  section  of  the  Real  Property  Law  can  have  no  strict  application. 
The  precedent  estate  is  not  then  a  life  estate,  but  a  base  or  deter- 
minable fee.®*  Under  the  statute,  A.,  B.,  C,  D.,  and  E.  are  tenants 
in  common.^  The  death  without  issue  denotes  the  death  of  the  ances- 
tor, and  no  longer  an  estate  tail.^  But  as  this  estate  of  the  ancestor 
is  a  fee  and  not  a  life  estate,  this  section  cannot  apply  to  such  limita- 
tions of  estates  as  that  given  above,  unless  in  cases  of  this  character 
a  fee  is  cut  down  by  application  to  an  estate  for  life.  Now  fees  are 
never  cut  down  if  another  construction  is  possible.^  It  is  true  that 
at  common  law  a  fee  could  not  be  thus  limited  on  a  fee,  although 
fees  could  be  limited  by  way  of  remainder  in  the  alternative  so  that 
only  one  could  vest^    But  the  Revised  Statutes  distinctly  tolerate 


•iReal  Prop.  Law. 

«2Purdy  V.  Hayt,  92  N.  Y.  at  p. 
451 ;  et  supra,  p.  320. 

•3  See  below,  under*  next  section. 
In  the  case  of  the  N.  Y.  Dyeing  & 
Printing  Co.  (Daily  Reg.,  Feb.  19, 
1886),  Lawrence,  J.,  held  that  trus- 
tees to  receive  rents  and  apply  to  the 
use  of  persons  took  a  fee  and  could 
make  leases  of  any  duration.  In  the 
Matter  of  Duncan  (1902),  Truax,  J., 
confirmed  a  report  of  the  referee  to 
the  same  effect  But  the  case  is  un- 
reported. In  Matter  of  Armory 
Board,  29  Misc.  Rep.  174,  the  de- 
cision is  the  other  way  on  the  trus* 
tees'  estate. 


«*Purdy  V.  Hayt,  92  N.  Y.  446, 
4Sh  454.  455;  Graham  v.  Graham, 
49  Misc.  Rep.  4,  7;  supra,  pp.  225, 
226. 

«*Sec  above,  pp.  174,  175,  under 
I  31,  Real  Prop.  Law. 

w  Real  Prop.  Law,  §  66,  infra. 

«7  Real  Prop.  Law,  S  48,  infra. 

^  Benson  v.  Corbin,  145  N.  Y.  351 ; 
Byrnes  v.  Stilwell,  103  id.  453,  460; 
Campbell  v.  Beaumont,  91  id.  464, 
467;  Matter  of  Miller,  11  App.  Dhr. 
337,  340;  et  supra,  p.  203. 

^  Co.  Litt  iSa ;  Challis,  61,  64. 
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Successive  Life  Estates. 


^4S 


a  limitation  of  a  fee  upon  a  fee,^*^  simply  subjecting  the  validity  of 
all  such  limitations  to  the  single  section  against  perpetuities^^ 

No  Acceleration  of  Contingent  Remainders.  At  common  law,  the  ef- 
fect of  the  destruction,  or  failure,  of  a  contingent  remainder  was 
to  accelerate  the  next  vested  estate J^  The  section  of  the  act  now 
under  consideration  has,  however,  been  decided  to  have  no  refer- 
ence to  the  acceleration  of  contingent  remainders;  it  applies  only 
to  vested  remaindersJ^ 

Presnmption  of  Death  of  Life  Tenant.  A  person  on.  whose  life  an  es- 
tate in  real  property  depends,  who  remains  absent  or  concealed  for 
seven  years  is  presumptively  dead,  unless  it  is  affirmatively  proved 
that  he  is  alive  within  the  timeJ* 

Rnle  against  Perpetuities.  The  amended  statutory  rule  against  per- 
petuities has  no  necessary  connection  with  this  section.''"  It  will  be 
remembered  that  the  common  law  regulated  the  limitation  of  re- 
mainders, long  before  the  so-called  rule  against  perpetuities  found 
expression  in  the  more  modern  law  of  England.  The  best  author- 
ities in  that  country  have  said  that  the  rule  against  perpetuities  had 
no  reference  to  legal  limitations  or  remainders,^'  aud  such  was 
the  obvious  opinion  of  the  revisers  of  the  Revised  Statutes,  for  they 
regulated  the  limitation  of  remainders  separately,  leaving  other 
former  limitations  to  the  newly  revised  rule  against  perpetuities." 


TO  I  R.  S.  724,  *  24;  Real  Prop. 
Law,  I  50. 

71  Real  Prop.  Law,  I  42. 

WGoodright  v.  Cornish,  i  Salk. 
226. 

^  Purdy  V.  Hayt,  92  .N.  Y.  at  p. 
451;  Dana  v.  Murray,  122  id.  at  p. 
618;  cf.  Woodruff  V.  Cook,  47  Barb. 
304,  61  N.  Y.  638. 

WJ  841,  Code  Civ.  Proc;  see 
above,  p.  213,  under  9  34>  Real  Prop. 
Law. 


w  Purdy  V.  Hayt,  92  N.  Y.  at  p. 
451;  Dana  v.  Murray,  122  N.  Y.  at 
p.  618. 

''^Sugden,  Introduction  to  Gilbert, 
Uses,  XI;  Challis,  159;  Cole  v. 
Sewell,  2  Conn.  &  Laws,  344;  cf.  In 
re  Ashforth  (1905),  L.  R.  i  Ch.  D. 

535. 

■^7  Revisers*  notes  to  article  on  Es- 
tates, Appendix  III.  See  above  un- 
der §  42,  pp.  263,  281,  289.  C/.  Mat- 
ter of  Wilcox  194  N.  Y.  28& 


^*4  Estates  Pur  Autre  Vie.  323 

^  Bemainders  on  estates  for  life  of  third  person.    A 

''emainder  shall  not  be  created  on  an  estate  for  the  life  of  any 
^ther  person  than  the  gjantee  or  devisee  of  such  estate, 
^^less  such  remainder  be  in  fee;  nor  shall  a  remainder  be 

^^^ted  on  such  an  estate  in  a  term  of  years,  unless  it  be  for 

the  whole  residue  of  such  term. 

Formerly  section  34,  Real  Property  Law  of  1896,  chapter  XLVI,  General 
Laws: 

§  34.  Remainders  on  estates  for  life  of  third  person^ — ^A  remainder  shall 
not  be  created  on  an  estate  for  the  life  of  any  other  person  than  the 
grantee  or  devisee  of  such  estate,  unless  such  remainder  be  in  fee ;  nor  shall 
a  remainder  be  created  on  such  an  estate  in  a  term  of  years,  unless  it  be 
ior  the  whole  residue  of  such  terra J^ 

Section  34  was  formerly  i  Revised  Statutes,  724,  section  18: 

I  18.  No  remainder  shall  be  created  upon  an  estate  for  the  life  of  any 

other  person  or  persons  than  the  grantee  or  devisee  of  such  estate,  unless 

snch  remainder  be  in  fee;  nor  shall  a  remainder  be  created  upon  such  an 

^tate  in  a  term  for  years,  unless  it  be  for  the  whole  residue  of  such  termJ* 

Senuiiider  Limited  on  an  Estate  pur  autre  vie.  This  is  one  of  the 
sections  regulating  the  limitation  of  remainders  after  estates  pur  autre 
vie.  Whenever  a  remainder  is  now  limited  on  an  estate  pur  autre 
vie,  it  clearly  must  be  in  fee,  under  this  section.  Thus  an  estate  to 
A.  (and  his  heirs)  so  long  as  B.  shall  live,  remainder  to  C.  for  life, 
remainder  to  D.  in  fee,  is  prohibited  by  this  section.  In  other 
words,  where  an  estate  is  limited  to  A.  (and  his  heirs)  for  the  life 
of  B.,  remainder  to  C,  C.'s  remainder  must  now  be  in  fee.  At 
common  law  such  a  limitation  was  good.^  The  revisers,  however, 
desired  to  regulate  all  limitations  of  legal  estates  holden  on  lives  of 
nominees  unconnected  with  the  title.®^  They,  therefore,  restricted 
limitations  of  estates,  holden  pur  autre  vie,  by  several  sections  of 
the  Revised  Statutes,  that  under  consideration  being  the  first.  This 
section  has  nothing  whatever  to  do  with  the  rule  against  perpetuities, 
stated  in  section  42  of  this  act.  It  has  reference  to  the  former  law 
of  remainders  and  chattels  real.® 

™  Repealed  by  Real  Prop.  Law  of  Appendix  III,  infra;  Matter  of  Bo- 

1909,  I  460,  art.  XIV,  chap.  50,  Con-  gardus,  43  Misc.  Rep.  473. 

solidated  Laws.     See  below,  f  460.  ®  See  note,  head  of  art.  3,  supra, 

™  Repealed,    chap.    547,    Laws    of  and  Purdy  v.  Hayt,  92  N.  Y.  at  p. 

1896.  451.    Cf.  Matter  of  Wilcox,  194  N. 

^Watkins,  Conveyancing,  36.  Y.  241. 

^  Sec  their  note  with  i  R.  S.,  f  15 ; 
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Remainder  Limited  on  Joint  Lives  of  Grantee  and  Another.  Where  a  re- 
mainder is  now  limited  on  an  estate  for  the  joint  lives  of  the  grantee 
and  one  or  more  persons,  the  life  estate  would,  no  doubt,  fall  under 
this  section,  and  be  in  effect  an  estate  pur  autre  vie,  requiring  a 
remainder  limited  thereon  fo  be  in  fee.®^ 

Is  an  Estate  to  Trustees  of  an  Express  Trust  for  a  Fee,  or  an  Estate  pur 
autre  vie?    It   seems  strange  that  eighty  years  after  the  Revised 
Statutes  took  effect,  the  question,  whether  trustees  of  the  four  ex- 
press trusts  take  a  fee,  or  an  estate  pur  autre  vie,  should  not  be  com- 
pletely settled.    But  an  examination  of  the  authorities  must  disclose 
that  the  question  is  not  at  rest,  and  that  the  vague  adjudications  cire 
difficult  to  reconcile.     It  is  not  improbable  that  when  the  revisers 
abolished  "  equitable  estates,"  they  intended  that  trustees  of  an  ex- 
press trust  should  take  a  fee  simple  absolute,  at  least  for  purposes 
of  alienation,  and,  indeed,  a  fee  simple  in  three  of  the  four  tolerated 
express  trust  purposes.    But  it  was  to  be  a  defeasible  fee  in  certain 
cases.®*     Consequently  an  estate  to  trustees  of  an   express  trust 
simpliciter  for  the  lives  of  A.  and  B.  as  cestuis  is  not  since  the  Re- 
vised Statutes  always  an  estate  for  lives  or  pur  autre  vie;^  but  by 
provisions  of  the  Revised  Statutes  would  seem  to  be  a  quasi  in- 
heritance, or  a  "  qualified  fee."  ^    But  this  point  is  not  definitely 
settled  and  the  meaning  of  section  loo  of  the  present  act,  which 
is   the   same  as   the   act  of    1896,   is   far   from   clear.®^     If  such 
trustees  do  take  and  hold  in  fee,  then  as  in  other  cases  they  hold  as 
joint  tenants,^  while  a  sole  surviving  trustee  has  a  particular  quali- 
fied fee,  or  one  where  the  estate  on  his  death  devolves  on  the 
Supreme  Court  instead  of  on  his  heirs.^     Notwithstanding  this 
devolution,  their  estate  in  such  a  trust  would  seem  none  the  less  a 


fi^Co.  Litt.  41b;  cf.  Chapl.  Susp. 
Alien.,  §  362. 

®*§  loi,  Real  Prop.  Law;  i  R.  S. 
729,  {  61. 

®*See  old  law,  i  Jarman's  Powell 
on  Devises  (ist  ed.),  221,  note.  The 
estate  of  trustees  to  preserve  contin- 
gent remainders  was  formerly  an  es- 
tate pur  autre  vie.  Challis,  115; 
Lcwin,  Trusts,  217 ;  2  Jarman,  Wills, 
221. 


M  A  qualified  fee  is  one  prescribing 
a  rule  of  descents  not  normal;  e.  g., 
to  heirs  ex  parte  patema. 

fi^Crooke  v.  County  of  Kings,  g7 
N.  Y.  at  p.  446. 

88  \  56,  Real  Prop.  Law. 

Mi  R.  S.  729.  §  60;  Real  Prop. 
Law,  I  ido,  infra;  i  R.  S.  730,  I  68; 
Real  Prop.  Law,  I  iii,  infra. 
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1^ 

•„   ^0  take  a  fee,  the  fee  is  not  a  fee  simple  absolute,  but,  by 


f^^  not  now  an  estate  pur  autre  vie.^  It  is  sometimes  intimated 
^ses  tiiat  the  estate  of  trustees  is  not  one  for  two  lives,  with- 
^wever,  declaring  it  to  be  a  fee.®^    If  trustees  of  an  express 


f/  ^f  the  statute,*^  a  qualified  fee. 


^  trustees'  estate  is  not  an  estate  pur  autre  vie,  a  limitation 
ro/nistees  to  apply,  etc.,  during  life  of  A.,  remainder  to  B.  for  life, 
remainder  to  B.'s  heirs  in  fee,  is  apparently  not  prohibited  by  this 
section,  although  at  common  law  a  life  estate  after  a  fee  would  be 
void  as  repugnant  to  the  fee.^  This  rule  was,  however,  abolished 
by  the  Revised  Statutes.^ 

If  trustees  of  the  express  trusts  take  a  fee,  a  remainder  in  fee 
after  devise  on  express  trust  to  trustees  is  only  "  a  fee  mounted  on 
a  fee  "  and  permissible  by  the  statute,®^  when  the  contingency  upon 
which  the  second  fee  vests  must  happen  if  at  all  within  the  Rule.®^ 

•®See   under    S§    lOO,    iii,    infra,      Div.  289;  Brown  v.  Richter,  25  id. 

239,  244;  Matter  of  Tompkins,  154 
N.  Y,  634 ;  Doane  v.  Mercantile  Trust 
Co.,  160  N.  Y.  494,  499;  Matter  of 
Armory  Board,  29  Misc.  Rep.  174; 
s.  c,  30  Code  Civ.  Proc.  123,  no  ap- 
peal was  taken  in  this  case  as  it  was 
settled;  Weir  v.  Barker,  104  App. 
Div.  112;  In  re  UHommedieu,  138 
Fed.  Rep.  606;  Paolicatie  v.  Ameri- 
can Telephone  &  Telegraph  Co.,  119 
App.  Div.  609,  61 1 ;  Miller  v.  Wright, 
109  N.  Y.  194,  and  see  a  review  of  a 
like  statute  in  California,  36  Am. 
Law  Rev.  641. 

^'  Matter  of  Hurlbut,  51  Misc. 
263,  265. 

82  §  100,  infra,  Real  Prop.  Law. 

«  Cf.  Radley  v.  Kuhn,  97  N.  Y.  at 
P-  35;  Crook  V.  County  of  Kings,  Id. 
421,  446 ;  Lorillard  v.  Coster,  5  Paige, 
at  pp.  226,  227;  revd.,  14  Wend.  265. 

®*  Cruise  Dig.,  tit.  16,  chap,  i,  §§  4, 
49;  Wright  V.  Miller,  8  N.  Y.  at  p. 

25. 

65  §  50,  Real  Prop.  Law. 

^  See  under  §  50,  Real  Prop.  Law ; 
Craver  v.  Jermain,  17  Misc.  Rep. 
244;  sed  cf,  Chapl.  Ex.  Trusts  & 
Pow.,  §  458. 

^  Supra,  S  42,  pp.  295,  303;  Mott 
V.  Ackerman,  92  N.  Y.  at  p.  549. 


Real  Prop.  Law,  and  Leggett  v.  Per- 
kins, 2  N.  Y.  297;  Craig  v.  Hone,  2 
Edw.   Ch.    554;    Rowland   v.    Clen- 
denin,  134  N.  Y.  305,  308;  Crooke  v. 
County  of  Kings,   97   id.  421,   446; 
Duval  V.  Eng.  Luth.  Church,  53  id. 
500;  Marvin   v.   Smith,  46  id.   571; 
Briggs   V.   Davis,    21    id.    574,    577; 
Tobias  v.  Ketchum,  32  id.  319;  Oil- 
man V.   Reddington,    24    id.    9,    15; 
Savage  v.  Burnham,  17  id.  561,  569 ; 
Amory  v.  Lord,  9  id.  403;  Noyes  v. 
Blakeman,  6  id.  567 ;  Coster  v.  Loril- 
lard, 14  Wend.  265,  304;  Greason  v. 
Keteltas,   17  N.   Y.  491 ;  Bennett  v. 
Garlock,  79  id.  302 ;  Rankine  v.  Metz- 
gcr,  69  App.  Div.  264,  271,  272;  Ker- 
nochan  v.  Marshall,  165  N.  Y.  472, 
479;  Gallie  v.  Eagle,  65  Barb.  583; 
s.  c,  I  (T.  &  C.)  Sup.  Ct.  124;  Kelly 
V.    Hocy,    35    App.    Div.    273,    276; 
Horsfield  v.  Black,  40  id.  264;  Jan- 
pole  V.   Lasky,  94  id.  353;   cf.   Em- 
bury V.  Sheldon,  68  N.  Y.  227,  234; 
Moore  v.  Applyby,  36  Hun,  365,  371 ; 
Losey  v.   Stanley,    147   N.  Y.   at  p. 
568;  Matter  of  Tienken,  131  id.  391, 
401 ;  Provost  v.  Provost,  70  id.  141, 
145;   Matter  of  McCaffrey,  50  Hun, 
371 ;    Gomez   v.    Gomez,    147    N.    Y. 
195,  200;  Stevens  v.  Melcher,  152  id. 
551.  556;  Geisse  v.   Bunce,  23  App. 
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Such  a  limitation  after  an  estate  to  trustees  is  now  distinctly  per- 
mitted by  the  statute.^  The  argument  that  an  estate  of  a  trustee 
of  an  express  trust  is  a  qualified  fee  and  not  an  estate  pur  cutre 
vie  is,  of  course,  founded  on  the  exact  language  of  the  statute.** 

Remainder  in  Terms  of  Years.  This  section^  also  prohibits  a  remain- 
der for  life  on  an  estate  pur  autre  vie  in  a  term  of  years.  We  have 
seen,  under  section  30  of  this  act,  that  long  terms  of  years  might 
be  made  in  the  revisers'  day,  and  At  the  present  time  to  the  extent 
not  actually  prohibited  by  the  Constitution.^  A  term  of  years  being 
only  a  chattel  real,^  the  interest  of  the  termor  still  goes  to  his 
executors,  or  else  passes  with  his  personal  estate;*  yet,  as  in  long 
terms  the  interest  of  the  termor  may  represent  the  entire  value  of  the 
land,  the  legal  title  to  the  fee  being  worthless,  limitations  of  execu- 
tory interests  in  terms  of  years  could  not  be  left  to  the  common 
law.  They  were  accordingly  regulated  by  the  revisers  of  the  stat- 
utes in  1829*  consistently  with  the  rules  regulating  estates  of  free- 
hold.* By  the  old  common  law  a  termor  could  assign  his  whole 
interest,  but  not  create  subsidiary  executory  interests  out  of  the 
term.''  This  was  soon  altered,  and  a  term  could  be  limited  to  A.  for 
life,  with  a  limitation  over  to  any  number  of  persons  in  esse  fpr  life. 
So  it  could  be  limited  for  persons  in  esse  by  way  of  trust,  or  for 
persons  not  in  esse.^  But  no  limitations  were  allowable  which  would 
render  the  term  inalienable  beyond  the  old  rule  against  a  per- 
petuity;^^ viz.,  lives  in  being  and  twenty-one  years  in  gross.^^ 
Terms  of  years  were  not  within  the  Statute  De  Donis,  and  could  not 
be  entailed.  Interests-  in  the  nature  of  remainders  in  tail  could  be 
limited  in  a  iterm  only  by  assigning  it  to  trustees,  or  donating  it 
by  will,>2  but  not  by  deed.^« 

« Infra,  I   loi,  Real   Prop.  Law ;  '^  Cruise  Dig.,  tit.  38,  chap.  19,  I  i ; 

Stevenson  v.  Lesley,  70  N.  Y.  512;  Feame,  Conting.   Rem.  402;   Lewis. 

Losey  v.    Stanley,    147   id.   560;   cf.  Perpetuities,  84;  Smith,  Pers.  Prop. 

Amory  v.  Lord,  9  id.  403,  413.  186,  187. 

o«i  R.  S.  729,  §  60;  but  see  below  »  Cruise  Dig.,  tit.  8,  chap.  2,  I  21 ; 

under  §  100,  Real  Prop.  Law.  id.,  tit.  38,  chap.  19;  Challis,  138,  139: 

1 44,  supra.  Fearne,   Conting.   Rem.   402 ;   Lewis, 

2  The    Constitution    prohibits    only  Perpetuities,  85  seq. ;  see  below,  under 

demises    or    farm    leases,    reserving  S  49,  Real  Prop.  Law. 

rent     out     of     agricultural     lands.  ©Cruise  Dig.,  tit.  8,  chap.  2,  I  20; 

Supra,  pp.  82,   158,  160,  191.  id.,  tit.  38,  chap.  19.  §  6;  Challis,  139. 

*  5  33,  supra,  Real  Prop.  Law.  ^<>  Id.,  supra;  Watk.  Conv.  23. 

4  I  2712,  Code  Civ.  Proc.  ^^  Supra,  fi  42,  p.  267. 

5i   R.   S.  724,   §   18;  §  44,  supra;  12  Cruise  Dig.,  tit,  8,  chap.  2,  I  20; 

I  49,  infra.  cf.  id.,  tit.  38.  chap.  19,  S  3. 

«  See  S  49,  infra.  *•  Challis,  139. 
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RemAiate  Created  by  Assigiiment  of  Term.  By  the  present  section  it 
is  now  provided  that  where  a  termor  desires  to  limit  an  interest  to 
one  pur  autre  vie,  the  remainder  of  the  term  is  indivisible;  the 
whole  residue  must  be  limited  or  no  part  of  it.  How  far  this  section 
prohibits  actual  assignments  of  the  term,  by  way  of  a  remainder 
for  life,  when  such  assignments  are  made,  for  a  valuable  considera- 
tion, is  a  question  not  decided.  But  the  prohibition  of  the  statute 
seems  explicit 


^  .  »  » 
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§  45.  When  remainder  to  take  effect  if  estate  be  for  lives 
of  more  than  two  persons.  When  a  remainder  is  created 
on  any  such  Hfe  estate,  and  more  than  two  persons  are  named 
as  the  persons  during  whose  Hves  the  Hfe  estate  shall  con- 
tinue, the  remainder  shall  take  eflFect  on  the  death  of  the  two 
persons  first  named,  as  if  no  other  lives  had  been  introduced. 

Formerly  section  35,  Real  Property  Law  of  1896,  chapter  XLVI,  General 
Laws: 

§  35.  When  remainders  to  take  effect  if  estate  be  for  liyes  of  more  than 
two  persons. —  When  a  remainder  is  created  on  any  such  life  estate,  and 
more  than  two  persons  are  named  as  the  persons  during  whose  lives  the 
life  estate  shall  continue,  the  remainder  shall  take  effect  on  the  death  of 
the  two  persons  first  named,  as  if  no  other  lives  had  been  introduced.** 

Section  35  was  formerly  i  Revised  Statutes,  724,  section  19: 
§  19.  When  a  remainder  shall  be  created  upon  any  such  life  estate,  and 
more  than  two  persons  shall  be  named,  as  the  persons  during  whose  lives  the 
life  estate  shall  continue,  the  remainder  shall  take  effect  upon  the  death 
of  the  two  persons  first  named,  in  the  same  manner  as  if  no  other  lives  had 
been  introduced.^^ 

Remainders  Limited  on  Joint  Life  Estates.  This  section  is  the  second 
section  of  the  statute  regulating  the  limitation  of  remainders  on 
estates  pur  autre  vie.  It  is  thought  not  to  have  any  connection  with 
a  limitation  of  a  remainder  after  an  estate  to  any  number  of  persons 
for  their  joint  lives,  but  to  apply  to  those  cases  only  where  the 
estate  is  given  to  one  for  the  life  or  lives  of  persons  unconnected 
with  the  legal  estate,^®  and  such  is,  no  doubt,  an  accurate  construc- 
tion of  the  section ;  for  where  a  vested  remauider  in  fee  is  limited 
after  an  estate  to  A.  for  the  joint  lives  of  B.,  C,  D.,  E.,  and  F., 
the  remainder  takes  effect  in  possession  on  the  death  of  the  shortest 
life  of  such  persons  in  being. 

Estates  pur  autre  vie,  how  Limited  at  Common  Law.  At  common  law 
an  estate  pur  autre  vie  might  have  been  limited  to  endure  (i)  during 
the  life  of  a  single  person;  (2)  during  the  joint  lives  of  several  per- 
sons; (3)  during  the  life  of  the  longest  liver  of  several  persons.*''^ 
By  the  rules  of  the  common  law,  these  lives  might  be  those  of  any 
number  of  persons  in  esse. 

Section  45,  Real  Property  Law.  The  section  under  review  is  the 
complement   of   the    preceding   section   relating  to   limitations   oa 

14  Repealed  by  Real  Property  Law         i^Chapl.  Susp.  Alien.,  8  362. 
of  1909,  S  460,  art.  14,  chap.  50,  Con-  "  Challis,  286. 

solidated  Laws.    See  below,  §  460. 

18  Repealed,    chap.    547,    Laws    of 
1896. 
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estates  pur  autre  vie.  It  provides  for  a  case  where  a  remainder  is 
limited  on  an  estate  for  the  longest  life  of  more  than  two  persons, 
and  accelerates  the  remainder.^^  It  will  be  observed  that  sections  44 
and  45  do  not  vitiate  the  limitation  referred  to  therein  as  a  per- 
I)etiiity,  but  simply  accelerate  fhe  vesting  of  the  remainders  limited 
on  more  lives  than  two. 

No  Accderatlon  where  a  Limitation  is  Void  as  a  Perpetuity.  As  remain- 
ders to  persons  not  in  being  are  contingent  ^®  and  suspend  the  power 
of  alienation,^  it  is  obvious  that  a  remainder  to  persons  not  in  esse 
limited  on  an  estate  for  the  life  of  the  longest  liver  of  three  or  more 
persons  would  fall  under  the  condemnation  of  section  42  of  this 
act,  and  not  be  saved  by  the  provisions  of  this  section,  which  pro- 
vides for  the  acceleration  of  vested  remainders  only,  and  is  not  in- 
tended to  save  a  limitation  which  suspends  the  power  of  alienation 
unduly.^^     Such  a  contingent  limitation  is  obnoxious  to  the  rule 

against  perpetuities  and  is  not  helped  by  this  section. 

Section  has  no  Necessary  Connection  with  the  Rule  against  Perpetuities. 

This  section,  being  one  of  those  regulating  remainders,  has  no  nec- 
essary connection  with  the  rule  against  perpetuities.^ 

18  Cf.  Chapl.  Susp.  Alien.,  IS  360^  N.  Y.  291,  and  see  text  under  {  42  of 

3fi6,  to  the  contrary.  this  act 

*•  Supra,  pp.  242,  250.  22  See   above,    pp.    263,    280,    281 ; 

^  Supra,  pp.  290,  295.  Revisers'  Notes,  Appendix  III,  infra, 

*»  Cf.  Purdy  v.  Hayt,  93  N.  Y.  446,  and  Purdy  y.  Hayt,  92  N.  Y.  at  p. 

451 ;  Woodruff  v.  Cook,  47  Barb.  304,  451 ;  Dana  v.  Murray,  122  N.  Y.  at 

61  N.  Y.  638;  Lord  v.  Lord,  44  Misc.  p.  618;  cf.  Matter  of  Wilcox,  194  N. 

Rep.  530,  535 ;  Matter  of  Wilcox,  194  Y.  291. 
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§  46.  Continfi^ent  remainder  on  term  of  years.    A  contingent 

remainder  shall  not  be  created  on  a  term  of  years,  unless 
*  the  nature  of  the  contingency  on  which  it  is  limited  be  such 
that  the  remainder  must  vest  in  interest,  during  the  continu- 
ance of  not  more  than  two  lives  in  being  at  the  creation  of 
such  remainder,  or  on  the  termination  thereof. 

Formerly  section  36,  Real  Property  Law  of  1896,  chapter  XLVI,  General 
Laws: 

§  ^6,  Contingent  remainder  on  term  of  years — A  contingent  remainder 
shall  not  be  created  on  a  term  of  years,  unless  the  nature  of  the  con* 
tingency  on  which  it  is  limited  be  such  that  the  remainder  must  vest  in 
interest,  during  the  continuance  of  not  more  than  two  lives  in  being  at  the 
creation  of  such  remainder,  or  on  the  termination  thereof.23 

Section  36  was  formerly  i  Revised  Statutes,  724,  section  20: 
t  20.  A  contingent  remainder  shall  not  be  created  on  a  term  of  years,  un- 
less the  nature  of  the  contingency  on  which  it  is  limited,  be  such  that  the 
remainder  must  vest  in  interest,  during  the  continuance  of  not  more  than 
two  lives  In  being  at  the  creation  of  such  remainder,  or  up^on  the  tenninatioo 
thereof.2* 

Comment.  This  section  has  reference  to  the  fiftieth  section  of  this 
act,^  which  permits,  contrary  to  the  common  law,  a  contingent  re- 
mainder of  freehold  to  be  limited  upon  a  term  of  years.^  Aji  estate 
of  freehold  could  not  at  common  law  be  created  to  commence  in 
futuro.^  As  tenant  for  years  had  not  a  freehold  estate,  the  effect 
of  permitting  a  contingent  freehold  to  be  limited  in  remainder  on  a 
term  of  years  would  have  been  to  put  the  feudal  seisin  in  abeyance, 
where  it  would  hang  until  the  future  solved  the  contingency  and 
determined  where  it  should  vest.^®  This  was  contrary  to  the 
principles  of  the  old  common  law  which  abhorred  a  perpetuity.  It 
was  because  of  such  rules  as  this  that  remainders  were  not  subject 
to  the  newer  rule  against  perpetuities.^  But  a  contingent  remainder 
of  freehold  could  be  limited  on  an  estate  for  life,^  as  this  did  not 
interrupt  the  continuity  of  the  seisin.^*    At  common  law  the  seisin 


*^  Repealed  by  Real  Property  Law 
of  1909,  §  460,  art.  14,  chap.  50,  Con- 
solidated Laws.    See  below,  §  460. 

24  Repealed,  chap.  547,  Laws  of 
1896. 

^  Infra;   formerly    i    R.    S.   724, 

«24. 

^  Cf.  supra,  pp.  29,  220. 

^  Supra,  pp.  28^  221;  Jackson  ex 
dem.,  etc.  v.  Dunsbagh,  i  Johns.  Cas. 
9^1  95;  Jackson  v.  Delancey,  4  Cow. 
427. 


28Willard  in  his  Treatise  on  Real 
Estate  and  Conveyancing,  at  p.  163, 
gives  a  wrong  reason  for  this  rule  o£ 
the  common  law. 

2»See  pp.  263,  265,  under  I  42, 
supra. 

80Challis,  93;  Feame,  Conting. 
Rem.  281 ;  2  Black.  Comm.  171. 

'1  An  estate  for  life  was  an  estate 
of  freehold;  supra,  pp.  152,  209. 
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never  could  be  in  abeyance;^  consequently  no  estate  of  freehold 
could  be  limited  to  commence  in  futuro.^  This  old  rule  of  the 
common  law  the  revisers  of  1829  entirely  abrogated,  and  permitted 
contingent  estates  of  freehold  to  be  limited  to  commence  in  futuro 
and  on  terms  of  years,  livery  of  seisin  being  also  abrogated.^  But, 
in  fact,  before  tlie  Revised  Statutes,  contingent  remainders  of  free- 
hold expectant  on  terms  of  years  could  be  limited  as  a  use  or  in  a 
will,^  because  then  the  legal  estate  resulted  when  not  actually  dis- 
posed of,  or  else  was  in  feoffee  to  uses,  and  consequently  the  feudal 
seisin  was  not  in  abeyance.  Thus,  indirectly  after  the  Statutes  of 
Uses  and  Wills,  a  contingent  freehold  could  be  limited  to  take  effect 
on  the  expiration  of  a  term  of  years.  But  it  will  be  recalled 
that  all  executory  limitations  of  uses  and  all  executory  devises  were 
subject  to  the  fomiec  rule  against  perpetuities.*"*® 

Contingent  Remainders.  The  revisers  of  the  statutes  intended  to 
obliterate  all  distinctions  between  conveyances  operating  as  uses  or 
devises  and  conveyances  good  at  common  law.^^  They  also  in- 
tended to  subject  the  creation  of  all  expectant  estates  to  the  revised 
rule  against  a  perpetuity.^  This  section  of  the  statute  has  a  rela- 
tion to  both  of  these  projected  reforms;  but  by  its  terms  it  expressly 
relates  to  contingent  remainders  only  and  not  to  vested  remainders. 

Vested  Renuinden.  At  common  law  a  vested  remainder  could  be 
limited  expectant  on  a  term  of  years,  or,  to  speak  more  precisely, 
there  was  no  objection  to  a  limitation  of  an  estate  to  a  person  in  esse 
subject  to  a  term  of  years.**  An  estate  to  A.  for  ten  years,  remain- 
der to  B.,  was  really  a  conveyance  of  the  whole  fee  to  B.,  subject  to 
A.'s  term,**^  If  the  term  on  the  other  hand  was  created  before  the 
reversioner  parted  with  the  residue  of  his  fee,  the  act  of  transferring 
the  reversion  was  not  a  transfer  of  a  remainder,  but  an  assignment 
or  grant  of  a  reversion.    It  was  not  a  limitation  of  a  remainder  on 

M  Supra,  pp.  28,  29.  sections  of  the  article  relating  to  the 

^  Supra,  pp.  28,  221.  creation    and     division    of    estates, 

»♦  I  R.  S.  724,  i  24   (now   I  50,  Part  II,  R.  S.,  chap,  i,  tit.  2,  art.  I, 

Real  Prop.  Law),  and  i  R.  S.  738,  Appendix  III,  infra. 

I     136     (now    I    241,    Real     Prop.  ^  Cf,  Henderson  v.  Henderson,  46 

Law),  and  see  Revisers'  notes  with  Hun,  509;  but  observe  that  this  de- 

I  24,   I    R.   S.  724,  infra.  Appendix  cision  was  reversed,  113  N.  Y.  i,  and 

III ;  Stoiber  v.  Stoiber,  40  App.  Div.  the  statement  in  the  text  confirmed. 

156,  160.  «>  Burt.  Real  Prop.,  8  833. 

•Challis,  93.  «>  Cf,  Challis,  60.  61 ;  Smith,  Exec. 

^  Supra,  p.  265.  Int.,  chap.  4»  f§  245-257. 
V^See  the  Revisers*  notes  to  the 
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a  term  of  years.**  When  a  vested  remainder  was  limited  on  a  term 
of  years,  livery  of  seisin  could  be  mad€  to  termor,*^  although  livery 
of  seisin  in  its  old  sense  ^  was  inappropriate  to  the  creation  of  an 
estate  for  years,  and  indeed,  if  made,  it  would  at  common  law  be 
prima  facie  a  tortious  feoffment. 

Object  of  this  ScctioiL  As  the  revisers  distinctly  permitted  a  con- 
tingent remainder  of  freehold  {e.  g,,  remainder  to  persons  unborn) 
to  be  limited  on  a  term  of  years,**  by  any  conveyance,  it  was  deemed 
necessary  expressly  to  subject  such  a  limitation  to  the  rule  against 
a  perpetuity.  An  estate  to  A.  for  fifty  years,  if  B.  or  C.  (two  living 
persons)  shall  so  long  live,  and  if  not,  then  for  the  life  of  the  sur- 
vivor of  them,  remainder  to  the  right  heirs  of  D.  (D.  then  being 
without  heirs  of  her  body),  would  be  a  valid  limitation  under  this 
section.  A  remainder  in  fee  may  be  limited  on  a  term  of  years  to 
persons  not  in  being,**^  provided  it  vests  within  the  rule  against  per- 
petuities.** 

Rule  against  Perpetuities.  The  rule  against  perpetuities  has  no 
necessary  connection  with  any  of  the  sections  regulating  limitations 
of  remainders,  unless  such  limitations  suspend  the  power  of  aliena- 
tion beyond  the  period  prescribed  in  this  article.*^  The  revisers 
intended  to  regulate  the  limitation  of  remainders,  just  as  the  com- 
mon law  regulated  them,  apart  from  the  rule  against  perpetuities.** 


*i  To  constitute  a  remainder  the 
particular  estate  and  the  remainder 
must  be  limited  at  the  same  time. 
See  S  38,  supra, 

*2Litt.  §  60;  2  Black.  Comm.  167. 

*3  In  the  old  law  seisin  related 
solely  to  estates  of  freehold.  Challis, 
47;  2  Black.  Comm.  314;  Cruise  Dig., 
tit.  I,  {  22;  id.,  tit.  8,  chap,  i,  %%  10, 
12. 

**8  50,  infra;  i  R.  S.  724,  f  24; 
Butler  V.  Butler,  3  Barb.  Ch.  304,  310. 

♦5  S  47,  Real  Prop.  Law,  formerly 
I  R.  S.  724,  S  21. 


^  %  46,  Real  Prop.  Law;  Purdy 
V.  Hayt,  92  N.  Y.  at  p.  456. 

*7  Woodruff  V.  Cook,  61  N.  Y.  638'; 
Purdy  V.  Hayt,  92  N.  Y.  at  pp.  451, 
456;  Dana  v.  Murray,  122  N.  Y.  at 
p.  618;  Revisers'  notes  to  Article  on 
Estates,  Appendix  III;  cf.  Matter 
of  Wiley,  188  N.  Y.  579,  580;  Matter 
of  Wilcox,  194  N.  Y.  291. 

^  See  under  i  42*  supra,  p.  46^  ^i 
seq. 
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§  47.  Estate  for  life  as  remainder  on  term  of  years.    No 

estate  for  life  shall  be  limited  as  a  remainder  on  a  term  of 
years,  except  to  a  person  in  being  at  the  creation  of  such 
estate. 

Formerly  section  37,  Real  Property  Law  of  1896,  chapter  XL VI,  General 
Laws: 

§   7;j,  Estate  for  life  as  remainder  ob  term  of  years. — No  estate  for  life 

shall  be  limited  as  a  remainder  on  a  term  of  years,  except  to  a  person  in 

being  at  the  creation  of  such  estate>o 

Section  37  was  formerly  i  Revised  Statutes,  724,  section  21 : 

I  21.  No  estate  for  life,  shall  be  limited  as  a  remainder  on  a  term  of  years, 

except  to  a  person  in  being,  at  the  creation  of  such  estate.^ 

Comment.  This  section  amplifies  the  preceding  section,  and  was 
intended  to  provide  that  in  case  the  remainder  limited  on  a  term 
of  years  is  contingent,  because  it  is  to  persons  not  in  esse,  then 
such  remainder  must  be  limited  in  fee,  and  not  for  the  life  of  any 
such  person.  This  section  does  not  preclude  the  limitation  on  a 
term  of  a  remainder  in  fee  to  persons  not  in  being  when  the  re- 
mainder is  created.  Such  freehold  remainder  must  not,  ho.wever, 
be  a  life  estate,  but  a  fee. 

The  pecuKar  nature  of  terms  of  years  gives  an  ambiguous  mean- 
ing to  reversions  and  remainders  expectant  on  terms  of  years.  In 
so  far  as  such  a  reversion  or  remainder  does  not  give  an  immediate 
title  to  the  actual  or  physical  possession  during  the  continuance  of 
the  term,  it  may  be  regarded  as  being  in  fact  a  reversion  or  a  re- 
nrainder,  and  in  this  sense  such  estates  are  commonly  styled  rever- 
sions or  remainders.  But  as  the  existence  of  the  term  does  not  pre- 
vent the  first  vested  estate  of  freehold  from  being  an  estate  of  free- 
hold in  possession,  the  reversion  or  remainder  is  then  really  one  in 
possession  subject  to  the  outstanding  term,  unless  the  remainder  in 
fee  is  to  a  person  not  in  being.*** 

Rnle  Against  Perpetuities.  The  revisers  of  the  Revised  Statutes,  in 
imitation  of  the  common  law,  regulated  remainders  by  a  series  of 
sections,  quite  apart  from  their  great  central  section  concerning  per- 
petuities,®^ which  was,  however,  intended  to  govern  all  limitations  of 
future  estates,  even  including  contingent  remainders  which  could  be 
no  longer  barred.  But  they  went  farther  than  this,  and  prohibited 
certain  remainders  from  being  limited  at  all.  These  regulating 
sections  have  no  necessary  connection  with  the  section  directed 
against  perpetuities.**^ 

«  Repealed  by  Real  Property  Law  bi  Challis,  60,  61,  &7, 

of  1909,  §  460,  art.  14,  chap.  50,  Con-  82  §  42,  supra, 

solidated  Laws.    See  below,  §  460.  ^  See  under  preceding  section. 

*>  Repealed,  chap.  547,  Laws  of  1896. 
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§48.  Meaning  of  heirs  and  issne  in  certain  remainders. 

Where  a  remainder  shall  be  limited  to  take  effect  on  the 
death  of  any  person  without  heirs,  or  heirs  of  his  body,  or 
without  issue,  the  words  "  heirs  "  or  "  issue  "  shall  be  con- 
strued to  mean  heirs  or  issue  living  at  the  death  of  the  person 
named  as  ancestor. 

Formerly  section  38,  Real  Property  Law  of  1896,  chapter  XL VI,  General 
Laws: 

{  38.  Meaning  of  heirs  and  issue  in  certain  remainders. —  Where  a  re- 
mainder shall  be  limited  to  take  effect  on  the  death  of  any  person  without 
heirs,  or  heirs  of  his  body,  or  without  issue,  the  words  "  heirs  '*  or  "  issue," 
shall  be  construed  to  mean  heirs  or  issue,  living  at  the  death  of  the  person 
named  as  ancestor.*^ 

Section  38  was  formerly  i  Revised  Statutes,  724,  section  22: 

I  22.  Where  a  remainder  shall  be  limited  to  take  effect  on  the  death  of 
any  person  without  heirs,  or  heirs  of  his  body,  or  without  issue,  the  words 
'*  heirs  "  or  *'  issue,"  shall  be  construed  to  mean  heirs  or  issue,  living  at  the 
death  of  the  person  named  as  ancestor.^ 

Comment.  The  original  revisers  in  their  note  to  this  section  say: 
*****  With  respect  to  estates  tail  by  implication,  the  effect 
of  this  provision  is  already  attained  by  those  sections,*^  but  it  is 
still  necessary,  as  a  distinct  enactment,  in  order  to  embrace  limita- 
tions of  chattel  Interests,  and  those  cases  in  which  the  remainder  is 
limited  on  the  death  of  a  person  to  whom  no  estate  is  given."  ^ 
In  a  note  to  sections  3  and  4,  i  Revised  Statutes,  722,  the  original 
revisers  had  already  explained  the  application  of  the  principle, 
with  reference  to  the  decisions  of  our  courts  on  the  statutes  of 
1782  and  1786,  converting  entails  into  fees  simple  in  this  State. 

Prior  to  such  statutes  converting  estates  tail  into  fees  simple, 
a  limitation  in  a  will  to  A.  and  his  heirs,  and,  if  he  die  without  issue 
(or  without  heirs,  etc.),  then  to  B.,  a  collateral  heir  of  the  first 
devisee  in  fee,  was  generally  held  to  give  A.  an  estate  tail.  This 
estate  tail  the  New  York  statutes  regarding  entails  converted  into  a 
fee  simple,  with  the  effect  of  cutting  off  B.'s  remainder  in  case  A. 
died  without  issue.  The  courts  of  New  York,  after  the  statutes  in 
question,  endeavored  to  support  B.'s  remainder  as  an  "executory 

^  Repealed  by  Real  Property  Law  ^i  R.  S.  722,  II  3,  4- 

of  1909,  I  460,  art.  14,  chap.  50,  Con-  5^  Revisers'  note  toi  I  22,  i   R.  S. 

solidated  Laws.    See  below,  I  460.  724 ;  Appendix  III,  infra. 

**  Repealed,    chap.    547,    Laws    of  ', 
189^ 


^i8 


Dying  without  Issue."  335 


J  ^^^>  on  a  fee  determinable  at  A.'s  death  witliout  issue,^  although 
/merly  it  had -been  well  settled  by  the  common  law  that  such  a 
^^ise  did  create  an  "  estate  tail."  ^ 

int  ^^  ^thout  Issue."      In  respect  of  testamentary  limitations  of 

We  '^^^^^  *^  personal  property,  the  words  "  dying  without  issue  " 

tfj^  ^»  at  common  law,  construed  to  mean  issue  living  at  the  death  of 

^^^  ^'^^^tor.®*  In  England,  in  respect  of  limitations  of  real  estate, 

dffi^, Visions  were  to  the  effect  that  the  same  words  implied  an  in- 

•.     /'^  failure  of  issue.**    As  the  then  existing  rule  against  a  per- 

^^»lty  did  not  permit  of  an  executory  limitation  after  an  indefinite 

*^hre  of  issue,  unless  such  limitations  were  subsequent  to  an  estate 

^^l  the  courts  of  England,  in  an  effort  to  sustain  devises  or  limita- 

"Ofls  over,  finally  held,  in  respect  of  limitations  of  real  property,  that 

"^  ivords  "  dying  without  issue,"  indicated  an  intention  to  create  an 

^tate   tail.**    A  remainder  or  an  executory  limitation  on  an  estate 

^"  did   not  offend  the  rule  against  perpetuities.*^    When  estates 

tail  y^^^^^  jjy  ^jj^  statutes  of  New  York,  converted  into  fees  simple, 

"^  effect  was  to  cut  off  a  remainder  limited  thereon.®*       Then, 

^  stated  above,  the   courts   of   New    York   retreated  from  the 

^^fflisH  doctrine.       The    hardship    of   the   statute   of    1786   was 

reitiecli^d  by  the  Revised  Statutes,  so  as  to  vest  a  remainder  on  the 

<*eath    of  a  first  taker  without  issue.***    The  present  section  of  this 

?^^  ^(  -4-8)  gives  the  words  "  dying  without  issue  "  the  same  meaning 

°  "^^tations  of  both  real  and  personal  estates.** 

jj,       '^^<lick  V.  G)mell,  i  Johns.  440;  WRathbone-v.  Dyckman,  3  Paige, 

ca^^'!    V.  Staats,  11   id.  337.    See  9,  30. 

opjjj-     ^^t^d  by  Ruger,  J.  (dissenting  <«  Pells  v.  Brown,  Cro.  Jac.  450; 

'00  >it'*^'     ^*"   Home   v.   Campbell,  Gardner  v.  Sheldon,  Vaughan,  259; 

so  j^'    ^«  at  p.  311.  s.  c,  Tudor,  Lead.  Cas.  Real  Prop. 

g^  ^^j .  ^Hbone  V.  Dyckman,  3  Paige,  625,  639. 

I  2     '  -  *^^^isers'  note  to  i  R.  S.  722 ;  ««  ChalHs,  146 ;  but  if  the  limitation 

Coj^       '•■j^^-a.   Appendix   III ;   4  Kent  had  to  take  effect  as  a  use  or  devise 
Ande    "      ^73-    Ch.   Kent's  opinion  in  '    after  an  indefinite  failure  of  issue,  it 

j82^         ^^^^  V.  Jackson,  16  Johns.  Ch.  did   offend   the    rule   against   perpe- 

pra^^-  ^^     never  approved  by  the  more  tuities  (4  Kent.  Comm.  274,  note  9). 

Wy^l^*^^^t    lawyers      {cf.     Lott     v.  «*Lott  v.  Wyckoff,  2  N.  Y.  355; 

topy     ^*^.  2  N.  Y.  355).    An  execu-  Barlow  v.  Barlow,  Id  386. 

deatVi  ^^^"^ise    to    take    effect    at    the  «  i  R.  S.  722,  §  4,  now  §  32,  Real 

inv^lj^^^  first  taker  was  valid,  but  Prop.  Law. 

*3*U^  ^ftcr  an  indefinite  failure  of  *       ^  Norris  v.  Beyea,  13  N.  Y.  2731 

ui%l^^    V  T^otc  9,  4  Kent  Cbmm.  274),  ,    Matter  of  N.  Y.,  Lackawanna,  etc.,' 

«o  ^    ^^  created  an  estate  tail.  R.  R.  Co.,  105  id.  89,  96 ;  Matter  of 

9,  ^^^  ,  ^**bone  v.  Dyckman,  3  Paige,  Moore,  152  id.  602 ;  Farmers'  Loan  & 

Sii^,.^   "^   Kent  Conwn.  261 ;  cf,  p.  239,  Trust  Co.  v.  Ferris,  67  App.  Div.  i. 
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This  Section  has  no  .Reference  to  Wills  before  xs^a  This  section  of 
the  Revised  Statutes  has  no  reference  to  wills  of  persons  dying  prior 
to  1830,  although  it  does  control  will^  made  before  1830,  when  they 
are  published  afte*  that  time.^ 

Meaning  of  **  Heirs  of  Body/'  In  some  cases,  the  words  "  heirs  of 
A/s  body,  in  a  will,  mean  direct  descendants,  not  collaterals.® 

"  Heirs."  "  Heirs  "  may  mean,  in  a  will,  children  or  descendants.** 
Conversely  legal  representatives  may  mean  "  heirs."  ^^ 

Death  without  Issue.  Death  without  issue  ordinarily  means  issue 
living  at  the  death  of  a  testator.''^ 

Issue.  Issue  in  its  general  sense  means  all  descendants,  but  this 
meaning  may  be  restricted  by  the  context  so  as  to  mean  children.^ 

Heirs  or  Issue  of  Such  an  One.  The  words  ''  heirs  or  issue  of  such 
an  one  "  refer  to  those  who  are  living  at  the  death  of  the  person 
named  as  ancestor.'^* 

When  "  Issue "  Word  of  Limitation.  In  a  devise  of  an  estate  "  to  A 
and  his  issue  forever,"  the  words  are  words  of  limitation,  and  not 
of  purchase.'^*  But  if  there  is  a  trust  or  estate  for  A.,  remainder  to 
issue  of  A.,  the  issue  take  as  purchasers^' 


•'^De  Peyster  v.  Clcndining,  8 
Paige,  295;  affd.,  26  Wend.  23; 
Bishop  V.  Bishop,  4  Hill,  138;  Em- 
mons V.  Cairns,  3  Barb.  247;  Lytic 
V.  Beveridge,  58  N.  Y.  592,  601; 
Maurice  v.  Graham,  8  Paipe,  484. 

«8  Matter  of  Moore,  152  N.  Y.  602, 
609 ;  Drake  v.  Drake,  134  id.  220,  225 ; 
Snider  v.  Snider,  160  id.  151,  affg.  11 
App.  Div.  171. 

«Bundy  v.  Bundy,  38  N.  Y.  410, 
419;  Canfield  v.  Fallon,  43  App.  Div. 
561,  and  cases  cited,  p.  565;  Matter 
of  Cramer,  59  App.  Div.  541 ;  affd., 
170  N.  Y.  271 ;  Tudor,  Lead.  Cas. 
Real  Prop.  615;  Matter  of  Bender, 
44  Misc.  Rep.  79. 

70  Davidson  v.  Jones,  112  App. 
Div.  254,  257;  Matter  of  Schnitzler, 
61  Misc.  Rep.  218. 

"  Supra,  pp.  239,  255. 

''^Chwatal  v.  Schreiner,  148  N.  Y. 
683,  688;  Soper  v.  Brown,  136  id. 
244;  Palmer  v.  Horn,  84  id.  5161  5I9» 


N.  Y.  Life  Ins.  Co.  v.  Viele,  161  id. 
11;  Matter  of  United  States  Trust 
Co.,  36  Misc.  Rep.  378;  Matter  of 
Devoe,  66  App.  Div.  i;  Emmet  v. 
Emmet,  67  id.  183;  Harrison  v. 
McAdam,  38  Misc  Rep.  18;  Wilson 
V.  Wilson,  76  App.  Div.  32;  Ker- 
nochan  v.  Whitney,  125  App.  Div. 
371 ;  Matter  of  Tenney,  104  App.  Div. 
290;  Phelps  V.  Cameron,  109  A19. 
Div.  798;  Matter  of  Disney,  118  App. 
Div.  378;  Bassett  v.  Wells,  56  Misc 
Rep.  81;  Davies  v.  Davies,  129  App. 
Div.   379. 

78 §  48,  Real  Prop.  Law;  Amot  v. 
Arnot,  75  App.  Div.  230^  234;  Sab- 
baton  V.  Sabbaton,  76  id.  216;  Gil- 
liam V.  Guaranty  Trust  Co.,  11  App. 
Div.  656;  affd.,  186  N.  Y.  127. 

74Hilliker  v.  Bast,  64  App.  Div. 

552. 
7S  Sabbaton  v.  Sabbaton,  76  AppL 

Div.  216;  Moore  y.  Littd,  41  N.  Y« 

66, 
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§  49.  Limitations  of  chattels  real.  All  the  provisions  contained 
in  this  article,  relative  to  future  estates,  apply  to  limitations 
of  chattels  real,  as  well  as  of  freehold  estates,  so  that  the 
absolute  ownership  of  a  term  of  years  shall  not  be  suspended 
for  a  longer  period  than  the  absolute  power  of  alienation  can 
be  suspended  in  respect  to  a  fee. 

Formerly  section  39,  Real  Property  Law  of  1896,  chapter  XLVI,  General 
Laws: 

S  jg.  Limitations  of  chattels  real.— All  the  provisions  contained  in  this 
article,  relative  to  future  estates,  apply  to  limitations  of  chattels  real,  as 
well  as  of  freehold  estates,  so  that  the  absolute  ownership  of  a  term  of 
years  shall  not  be  suspended  for  a  longer  period  than  the  absolute  power  of 
alienation  can  be  suspended  in  respect  to  a  fee.''® 

Section  59  was  formerly  i  Revised  Statutes,  724,  section  23: 

S  23.  All  the  provisions  contained  in  this  article^  relative  to  future  estates, 
shall  be  construed  to  apply  to  limitations  of  chattels  real,  as  well  as  of  free- 
hold estates,  so  that  the  absolute  ownership  of  a  term  of  years,  shall  not  be 
suspended  for  a  longer  period  than  the  absolute  power  of  alienation  can  be 
suspended,  in  respect  to  a  fee.*^ 

Chatty  ReaL  At  common  law  chattels  real  were  such  interests 
in  land  as  were  not  estates  of  freehold  J®  Thus,  terms  of  years,  from 
the  precarious  nature  of  termor's  legal  interest  until  he  was  finally 
protected  by  statute,  were  at  an  early  time  classed  among  chattels, 
even  though  the  term  might  endure  for  a  thousand  yearsJ®  Other 
chattels  real  were  the  interests  of  tenants  by  statutes  staple  and 
merchant.*^  Of  chattels  real  at  common  law,  terms  of  years  alone 
remain  of  importance  in  the  law  of  New  York.®^ 

At  common  law  no  estate  for  life  could  be  granted  out  of  a 
chattel  real,  because  in  the  eye  of  the  law  a  life  estate  was  greater 
than  any  term  of  years,  however  long.  Thus  the  possible  limitaticHis 
of  subordinate  interests  in  chattels  real  were  very  restricted  at 
common  law.®* 


'•Repealed  by  Real  Property  Law 
of  1909,  I  460,  an.  14,  chap.  50,  Con- 
solidated Laws.    See  below,  t  460. 

'^Repealed,  chap.  547,  Laws  of  1896. 

'•Challis,  47;  Ca  Litt.  ii8b; 
Whart  Conv.  69;  Putnam  v.  West- 
cott,  19  Johns.  73,  76;  see  under 
I  33,  supra. 

TOChallis  46;  supra,  pp.  152,  156, 
210. 

*>Co.  Litt.  ii8a;  2  Black.  ComnL 
3S6;  Bnrt  Real  Prop.,  chap.  5;  Chal- 

22 


^1  Real  Prop.  Law,  S  33,  supra; 
People  ex  rel.  Higgins  v.  McAdam, 
84  N.  Y.  287,  295 ;  Bennett  v.  Grain, 
41  Hun,  183;  People  ex  rel.  Elias 
Brewing  Co.  v.  Gass,  53  Misc.  Rep. 

363. 

82Plowd.  519,  520;  and  see  Pro- 
fessor Grays  "Future  Interests  in 
Personal  Property,"  14  Harv.  Law 
Rev.  379  et  seq. 
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PermissiUe  LimiUtiona  at  Common  Uw.  After  the  Statute  of  Wills, 
the  development  of  executory  interests  in  chattels  real  began,  and 
chattels  real,  or  terms  of  years,  might  be  given  by  executory  limita- 
tion to  one  for  life  with  a  guayi-remainder  over  to  another  person, 
which,  when  executed  in  possession  by  the  termination  of  the  pre- 
cedent life  estate,  carried  with  it  the  legal  estate  for  the  residue  of 
the  term.®  But  such  an  executory  limitation  of  chattels  real  was  not 
possible  in  a  deed,  because  it  could  be  effected  only  by  the  Statute  of 
Uses,  which  had  no  reference  to  chattel  interests  in  esse.  Conse-t 
quently  executory  interests  in  chattels  could  be  effected  in  a  deed 
only  by  settlements  in  trust.®*  It  is  said  to  have  been  in  the  course 
of  the  development  of  the  rules  in  relation  to  executory  devises  of 
chattels  real,  that  the  so-called  modern  rule  against  perpetuities  had 
its  origin  and  development." 

Object  of  Thia  Section.  The  Revised  Statutes  continued  by  this  act 
now  permit  such  executory  interests  in  terms  of  years,  or  chattels 
real,  as  can  be  created  in  freehold  estates,  and  they  may  be  created 
to  the  same  extent,  either  by  deed  or  by  will.®*  The  manifest  object 
of  this  section  was  to  control  the  limitations  of  executory  interests 
in  long  terms  of  years;  otherwise  owners  of  property  might  have 
granted  a  term  of  a  thousand  years,  with  or  without  a  nominal 
rent,®^  with  the  design  that  termor  should  so  limit  the  term  that  it 
became  inalienable  for  a  longer  space  than  two  lives  in  being  and 
an  actual  minority.  Thus  real  property  might,  by  the  medium 
of  estates  in  long  terms  of  years,  have  been  rendered  inalienable 
beyond  the  statutory  period.®® 

^  Challis,  I j8»  139,  citing  Matthew  ^  See  under  I  44,  supra  (Real 
Manning's  Case,  8  Rep.  94;  Lampet's  Prop.  Law),  how  far  executory  inter- 
Case,  10  Rep.  46;  Fearne,  Con-  terests  in  terms  co^d  be  rendered 
ting;  Rem.  401 ;  and  see  p.  326,  supra,  inalienable  at  common  law.  The 
under  fi  44;  Williams,  Pers.  Prop.  limitations  of  the  long  term,  con- 
186,  187.  ceived  of  in  Matter  of  Wilcox,  194 

8*  Challis,     139;     Williams,     Pers.  N.  Y.  at  pp.  304,  305,  were  clearly 

Prop.  188;  supra,  p.  326;  Kerly  Hist.  invalid:    first,  because  the   terminus 

of  Equity,  138;  Spence,  Eq.  Jurisdic.  ad   quern    of   the    trusts    term   was 

194,  458;  Fowler's  Pers.  Prop.  Law,  placed  in  the  power  of  persons  un- 

pp.  26,  27 ;  Van  Home  v.  Campbell,  bom  and  not  to  be  bora  for  hundreds 

100  N.  Y.  at  p.  305.  of    years;    and   second,    because   in 

85  Mills  V.  Mills,  so  App.  Div.  at  this    State    a    trust    suspends    the 

P-  230.  power    of    alienation.    So    a    trust 

*^  fi  49,  supra.  Real  Prop.  Law.  term   must   be   limited    on   lives   in 

87  Supra,  pp.  158,  161.  being.    See  p.  291,  supra. 
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TrntU  of  Chattels  ReaL  Trusts  of  chattels  real  are  now  within  the 
Article  of  Ais  Statute  on  Uses  and  Trusts.®* 

Chattds  Real  not  within  Chattel  Hort^ase  Acts.  Notwithstanding  terms 
of  years  are  classed  among  chattels  for  many  juridical  purposes, 
they  are  not  within  the  purview  of  the  Chattel  Mortgage  Act,  re- 
quiring immediate  change  of  possession  or  record,  etc.®® 

Chattels  Real  Bound  by  Judgments.  Chattels  real  are  now  bound  by 
the  docketing  of  judgments  and  decrees.®* 

V  Bennett  v.  Rosenthal,  ii   Daly,  Co.  v.  Casino  Co.,  i8  Misc.  Rep.  327; 

91.  Booth  V.  Kehoe,  71  N.  Y.  341. 

^  Chap.  279,  Laws  of  1833,  now  re-  ^^  2  R.  S.  182,  §  96  (repealed,  chap, 

pealed,   and    re-enacted  in   Consoli-  417,  Laws  of  1877) ;  2  R.  S.  359,  §  3 

dated  Lien  Law,  chap.  38,  Laws  of  (repealed,  chap.  245,  Laws  of  1880) ; 

1909;  2  R.  S.  13^  I  5;  Sute  Trust  I  1251,  Code  Civ.  Proc 
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§  50.  Creation  of  fntiire  and  contingent  estates.    Subject  to 

the  provisions  of  this  article,  a  freehold  estate  as  well  as  a 
chattel  real  may  be  created  to  commence  at  a  future  day; 
an  estate  for  life  may  be  created  in  a  term  of  years,  and  a 
remainder  limited  thereon;  a  remainder  of  a  freehold  or 
chattel  real,  either  contingent  or  vested,  may  be  created 
expectant  on  the  determination  of  a  term  of  years;  and  a 
fee  or  other  less  estate  may  be  limited  on  a  fee,  on  a  con- 
tingency which,  if  it  should  occur,  must  happen  within  the 
period  prescribed  in  jthis  article. 

Formerly  section  40,  Real  Property  Law  of  1896,  chapter  XLVI,  General 
Laws: 

§  40.  Creation  of  future  and  contingent  estates. —  Subject  to  the  provisions 
of  this  article,  a  freehold  estate  as  well  as  a  chattel  real  may  be  created 
to  commence  at  a  future  day ;  an  estate  for  life  may  be  created  in  a  term  of 
years,  and  a  remainder  limited  thereon;  a  remainder  of  a  freehold  or 
chattel  real,  either  contingent  or  vested,  may  be  created  expectant  on  the 
determination  of  a  term  of  years;  and  a  fee  or  other  less  estate,  may  be 
limited  on  a  fee,  on  a  contingency  which,  if  it  should  occur,  must  happen 
within  the  period  prescribed  in  this  article.®® 

Formerly  i  Revised  Statutes,  724,  section  24: 

S  24.  Subject  to  the  rules  established  in  the  preceding  sections  of  this 
Article,  a  freehold  estate,  as  well  as  a  chattel  real,  may  be  created,  to  com- 
mence at  a  future  day ;  an  estate  for  life  may  be  created,  in  a  term  of  years, 
and  a  remainder  limited  thereon;  a  remainder  of  a  freehold  or  chattel  real, 
either  contingent  or  vested,  may  be  created  expectant  on  the  determination 
of  a  term  of  years;  and  a  fee  may  be  limited  on  a  fee,  upon  a  contingency, 
which,  if  it  should  occur,  must  happen  within  the  period  prescribed  in  this 
Article.«» 

Comment  This  section  of  the  statute  is  one  of  the  most  important 
of  the  article  on  the  "  Creation  and  Division  of  Estates."  It  is,  in 
connection  with  the  section  relating  to  perpetuities,**  the  keystone 
of  the  entire  reform  in  the  common  law  of  land,  contemplated 
by  the  Revised  Statutes.  Any  sort  of  limitation  of  future  estates, 
formerly  valid  under  the  Statute  of  Uses  or  the  Statute  of  Wills, 
was  to  be  valid  at  law  thereafter,  provided  it  did  not  contravene  the 
newly  revised  rule  against  perpetuities.  Remainders  were*^  as  at 
common  law  separately  treated  in  the  Revised  Statutes.     But  con- 

W  Repealed  by  Real  Prop.  Law  of         ^  Now  {  42,  supra. 
1909,   §  460,  art.   14,  chap.  50,  Con-  <»  See   I  (  4a,  44,  45,  46  tnd  47» 

solidated  Laws.     See  below,   §  460.      supra, 

w  Repealed,    chap.    547,    Laws    of 
1896. 
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tmgent  remainders  were  made  subject  to  the  rule  against  perpe- 
tuitieSy  the  power  to  bar  them  having  been  taken  away. 

Object  of  this  Section.  The  object  of  this  section  is  apparent.  It 
was  to  abolish  the  distinction  between  estates  good  at  law  and  those 
good  under  the  Statutes  of  Uses  and  Wills,  and  to  make  all  good  at 
law.  At  common  law,  owing  to  the  necessity  of  an  immediate  livery 
of  seisin,  freehold  estates  could  not  be  created  to  commence  in 
possession  at  a  future  day  except  by  way  of  remainder.^  Other- 
wise the  seisin  would  have  been  placed  in  abeyance,  which  the  com- 
mon law  forbade.^^  In  more  modern  times  the  rule  was,  however, 
in  effect  modified,  since  an  estate  in  futuro  might  be  created  by 
devise  or  by  any  conveyance  operating  under  the  Statute  of  Uses.^ 
The  revisers'  plan  was  to  validate  estates  created  by  any  type  of 
conveyance,  provided  only  that  the  estate  vested  within  the  time 
allowed  for  the  vesting  of  contingent  or  future  estates.®* 

Abeyance  of  the  Seisin.  Abeyance  of  the  seisin  by  act  of  the  parties 
was  not  tolerated  by  the  common  law,^  and  to  a  certain  extent  this 
operated  as  a  rule  against  perpetuities.  Blackstone's  statement,  that 
a  fee  might  be  in  abeyance  by  act  of  the  parties,^  has  been,  even 
lately,  criticised,^  and  it  is  still  sometimes  said  in  this  State  that  a 
fee  may  not  now  be  in  abeyance.* 

Terms  of  Years.  A  lease  for  years  (which  is  the  chattel  real  re- 
ferred to  in  this  section)  could  at  common  law  be  created  to  com- 
mence in  futuro,  although  a  lease  for  life  which  was  a  freehold 
estate  could  not  commence  in  futuro  without  the  intervention  of  a 
precedent  estate.*^  But  an  estate  of  freehold  in  a  chattel  real  in  esse 
could  not  beg^n  in  futuro  without  the  intervention  of  a  precedent 
estate.*  We  have  just  stated,  under  section  49  of  this  act,  and  also 
under  section  44,^  that  originally  it  was  held  that  termor  could  not 
limit  an  estate  for  life  and  a  remainder  over  in  a  term  of  years, 

^  Supra,  pp.  28,  221.  *Wood   v.   Taylor,  9  Misc.   Rep. 

^"^  Supra,  p.  28.  640;  Heeney  v.  Brooklyn  Benevolent 

«2  Black.  Comm.  166;  Jackson  v.  Society,  33  Barb.  360;  cf,  supra,  un- 

Dunsbagh,  i  Johns.  Cas.  91,  95 ;  Van  der  §  42,  Real  Prop.  Law. 

Home  V.  Campbell,  100  N.  Y.  at  p.  ^2  Black.   Comm.   143;  Young  v. 

292;  and  see  Revisers*  note  to  i  R.  Dake,    5    N.    Y.    463;    Taggard    v. 

S.  723,   S   10,   Appendix  III,  infra;  Roosevelt,  2  E.  D.  Smith,  100;  supra, 

also  pp.  42,  221,  supra.  p.  28. 

^  Supra,  pp.  51,  214,  331.  «i  Prest.  Est.  217;  and  see  under 

iChalHs,  77,  78;  I  Prest.  Est.  216;  S  60,  Real  Prop.  Law,  infra^ 

supra,  pp.  28,  220.  '^  Real  Prop.  Law,  f  44, 

2  2  Black.  Comm.  107. 

*  Van  Nostrand  v.  Marvin,  16  App. 
Div.  iS,  32. 
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and  that  this  was  soon  changed  by  permitting  executory  bequests 
and  trusts  of  terms.®  In  respect  of  terms  of  years,  the  object  of 
this  section  was  to  permit  directly  that  which  could  be  done  indi- 
rectly before  the  Revised  Statutes. 

Contingent  Remainder  May  Be  now  Limited  on  a  Term  of  Tears.  Under 
this  section  a  contingent  remainder  may  be  now  limited  on  a  term 
of  years,  although  a  contingent  remainder  of  freehold  could  not,  at 
common  law,  be  created  expectant  on  a  term  of  years.®  A  vested 
remainder  of  freehold  expectant  on  a  term  of  years  is  ambiguous, 
for  such  a  remainder  may  be  the  estate  itself  subject  to  the  term.**^ 
Yet  it  is  very  apparent  what  is  meant  by  limiting  a  vested  remainder 
on  a  term  of  years,  as  it  has  become  customary  to  regard  the  rever- 
sion as  a  remainder  expectant  on  a  term  on  acoount  of  the  postpone- 
ment of  physical  possession.** 

Fee  May  be  Mounted  on  a  Fee.  At  common  law  a  fee  could  not  be 
mounted  on  a  fee,  as  it  was  said;*^  that  is,  when  a  grantor  had 
once  disposed  of  a  fee  oimple  the  nature  of  the  estate  granted  pre- 
cluded any  further  limitation  of  the  fee.*^  The  grantor  had,  in  legal 
theory,  disposed  of  all  that  he  possessed,  and,  therefore,  could  dis- 
pose of  nothing  more.  But  in  equity  the  rule  was  otherwise,"  and, 
after  the  Statute  of  Uses  had  fastened  the  nature  of  the  former  use 
to  the  legal  possession  or  title,  a  fee  might  be  mounted  on  a  fee  by 
the  contrivance  of  uses,**  and,  after  the  Statute  of  Wills,  by  execu- 
tory devises,*®  always  provided  these  executory  limitations  were 
within  the  rule  against  a  perpetuity.*'' 

Whenever  an  ulterior  limitation  over  in  fee  is  to  take  effect  upon 
a  contingency,  such  as  may  not  happen  in  the  life  of  a  living- 
grantee,  the  precedent  estate  will  generally  be  found  to  be  a  base 
fee  and  the  ulterior  limitation  a  substituted  fee  and  not  a  common- 
law  remainder.  This  section  now  tolerates  in  practice  such  limi- 
tations.*®   There  is  to  be  found  in  the  more  modem  books  in  this 


8  Supra,  pp.  326,  32l^. 

»  Sec  supra,  under  S  46,  Real  Prop. 
Law. 

i<>Challis,  61;  Goodright  v.  Cor- 
nish, I  Salk.  226;  supra,  Intro,  p.  28^ 
and  under  S  38,  supra,  p.  220. 

*i  Cf.  Durando  v.  Durando,  23  N. 
Y.  at  p.  332. 

13  Supra,  pp.  27.  42,  51,  J03. 

"Co.  Litt.  i8a. 

^^  Supra    pp.    33,    42,    and    Van 


Home  V.  Campbell,  100  N.  Y.  at  p» 
291;  Rogers  v.  Eagle  Fire  Co.  of 
New  York,  9  Wend,  at  p.  615  seq, 

15  Van  Home  v.  Campbell,  100  N. 
Y.  pp.  292,  293,  et  supra,  p.  42. 

wVan  Home  v.  Campbell,  100  N. 
Y.  pp.  292,  293,  et  supra,  p.  43. 

J'^  See  under  I  42,  supra,  p.  271. 

18  Lyons  v.  Ostrander,  167  N.  Y. 
135;  Stokes  V.  Hyde,  14  App.  Dhr. 
5J0.  535« 
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State  a  very  loose  and  objectionable  use  of  the  term  "  remainder '' 
even  when  the  limitation  is  really  one  of  a  fee  upon  a  fee.  In 
common  with  all  abuses  of  technical  precision  the  logical  results  of 
such  confusion  are  not  satisfactory. 

Th-e  object  of  this  section  was  to  abrogate  the  fundamental  dif- 
ference between  conveyances  bad  at  common  law,  but  good  under 
the  Statutes  of  Uses  and  Wills ;  and  to  permit  a  fee  to  be  mounted 
on  a  fee  ^*  by  deed  or  "  grant,"  which  took  the  place  of  the  former 
deeds  of  bargain  and  sale  and  of  a  feoffment  with  livery  of  seisin 
as  a  l^gal  conveyance.  In  this  way  a  limitation  could  be  directly 
made  by  deed,  whereas  it  must  formerly  have  been  made  as  a  use 
or  devise  in  order  to  be  valid.  But  the  limitation  of  a  fee  upon  a 
fee  must  now  conform  to  the  rule  directed  against  perpetuities.^ 

Svle  Against  Perpetuities.  It  will  be  found  that  the  revised  rule 
against  perpetuities,  as  now  stated  in  section  42  of  this  act,  deter- 
mines the  validity  of  most  of  the  new  limitations  permitted  by  this 
section  of  the  statute.  As  stated  above,  a  limitation  of  a  freehold 
estate  to  commence  in  futuro  placed  the  seisin  in  abeyance  and  was 
invalid  by  the  common  law,  as  were  all  future  estates  except  those 
created  by  way  of  remainder .^^  This  rule  of  the  feudal  law  about 
abeyance  of  seisin,  the  revisers  abolished  by  this  section  which 
allowed  freehold  estates  to  commence  in  futuro;  but  the  revisers 
made  every  future  estate  void  in  its  creation  which  suspended  the 
absolute  power  of  alienation  beyond  two  lives  in  being,  and  an 
actual  minority  in  addition  in  a  certain  event.^  We  have  also  seen 
tliat  long  terms  of  years  can  now  be  created  by  law  and  estatjes 
limited  over  out  of  the  term,  which  estates  are  precisely  similar  in 
quantity  to  estates  carved  out  of  a  fee.^  Thus  a  freehold  estate 
may  be  limited  in  a  term  of  years  or  chattel  real  in  esse  and  under 
this  section  it  may  now  begin  in  futuro?^  But  it  is  very  clear 
that  a  future  estate  in  a  term  of  years  must  not  contravene  the 


*•  Sherman  v.  Sherman,  3  Barb. 
385,  387 ;  Mott  V.  Ackerman,  92  N.  Y. 
at  p.  549;  Matter  of  Dodge,  40  Hun, 
at  p.  449 ;  Matter  of  McCaffrey,  50  id. 
at  p.  374;  Matter  of  Moore,  152  N. 
Y.  6q2;  dapman  v.  Moulton,  8  App. 
Div.  64;  Matter  of  Martens,  16  Misc. 
Rep.  245;  Matter  of  Cramer,  170  N. 
Y.  271 ;  Van  Home  v.  Campbell,  100 
id.  at  p.  292;  Williams  v.  Jones,  166 
id.  pp.  538,  539;  Rudd  v.  Cornell,  58 
App.  Diy.  207,  216.    So  after  a  fee  to 


trustees,  Stevenson  v.  Lesley,  70  N. 
Y.  512;  Losey  v.  Stanley,  147  id. 
560;  Van  Nostrand  v.  Marvin,  16 
App.  Div.  28;  Stokes  v.  Hyde,  14 
id.  530»  535 ;  ^A  Araory  v.  Lord,  9  N. 
Y.  403,  413. 

*>Mott  V.  Ackerman,  92  N.  Y.  at 
p.  549;  S  42,  Real  Prop.  Law. 

23  Supra,  pp.  28,  221,  330. 

22 1  42,  supra,  pp.  261,  274,  393. 

^  Supra,  pp.  337,  338. 

2*  See  below,  under  (  60. 
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rule  against  perpetuities  stated  in  section  42,  and  if  it  does  it  is 
void. 

Contingent  remainders  are  by  this  section  permitted  to  be  created 
expectant  on  a  term  of  years  which  the  common  law  did  not  per- 
mit. It  is  also  very  clear  that  all  limitations  of  contingent  remain- 
ders are  subject  to  the  rule  against  perpetuities,  now  stated  in  sec- 
tion 42  of  this  act.  Such  has  always  been  the  law  when  the  tenant 
of  the  immediate  freehold  is  deprived  of  the  power  to  bar  them,  as 
is  the  case  under  this  statute.^  That  any  such  remainders  were 
ever  intended  to  be  void  under  this  statute  because  too  remote,  as 
lately  intimated,^®  is,  we  venture  to  think,  not  correct.^  The  limi- 
tations of  such  remainders  may,  it  is  true,  be  prohibited  by  some 
section  of  this  act  regulating  remainders,  or  it  may  be  void  because 
it  unduly  suspends  alienation,^  but  where  a  limitation  of  contingent 
remainders  neither  violates  the  rules  of  this  article  regulating  the 
limitation  of  remainders  nor  suspends  the  power  of  alienation  it  is 
not  void  for  remoteness  under  any  rule  announced  in  this  statute, 
or  intended  so  to  be  announced.  If  it  is  void,  it  is  under  some 
principle  of  law  which  gained  recognition  long  subsequently  to  the 
reforms  instituted  by  the  Revised  Statutes.^ 

*  §  57,  infra,  "  5  42,  supra. 

M  Matter  of  Wilcox,  194  N.  Y.  288.         ^  Supra,  pp.  ^  $3% 

^  Supra,  pp.  276-2891 
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§  51.  Future  estates  in  the  alternative.  Two  or  more  future 
estates  may  be  created  to  take  effect  in  the  alternative,  so 
that  if  the  first  in  order  fails  to  vest,  the  next  in  succession 
shall  be  substituted  for  it,  and  take  effect  accordingly. 

Formerly  section  41,  Real  Property  Law  of  i8g6,  chapter  XLVI,  General 
Laws: 

S  41.  Future  estates  in  the  altematiye. —  Two  or  more  future  estates  may 
be  created  to  take  eflfect  in  the  alternative,  so  that  if  the  first  in  order  fails 
to  vest,  the  next  in  succession  shall  be  substituted  for  it,  and  take  effect 
accordingly.*> 

Section  41  was  formerly  i  Revised  Statutes,  724,  section  25. 

i  25.  Two  or  more  future  estates,  may  also  be  created,  to  take  effect  in 
the  alternative,  so  that  if  the  first  in  order  shall  fail  to  vest,  the  next  in 
succession  shall  be  substituted  for  it,  and  take  effect  accord ingly.^^ 

Limitations  with  a  Double  Aspect  This  section  refers  to  limitations 
with  a  double  aspect.**  Even  by  the  common  law  several  fees 
might  be  limited  in  the  alternative  by  way  of  remainder  upon  the 
same  particular  estate  upon  such  contingencies  that  not  more  than 
one  of  them  could  by  possibility  happen.®^  From  the  revisers'  note 
to  the  original  section,  citing  Loddington  v.  Kime  it  is  apparent 
that  they  intended  to  preserve  the  principle  and  to  distinguish  the 
instance  from  one  where  some  interest  vested,  and  was  then  dis- 
placed by  reason  of  the  happening  of  a  contingency  specified  in 
the  limitation.**  Such  alternative  limitations  did  not  necessarily 
prolong  the  restraint  upon  alienation  beyond  the  period  allowed  by 
the  Revised  Statutes," 

Limitations  with  a  double  aspect  formerly  related  to  estates  in 
fee,  and  the  rule  as  stated  was  applied  to  them  at  common  law. 
But  there  is  nothing  to  prevent  the  rule,  as  now  stated  in  the  above 
section,  from  being  applied  to  limitations  of  future  life  estates,  such 
as  "  estate  to  'A.'  for  life,  remainder  to  '  B.'  for  life,  and  if  '  B.'  die 
before  'A.'  remainder  to  '  C  for  life,  remainder  to  '  D/  in  fee."  *« 


■>  Repealed  by  Real  Prop.  Law  of 
1909,  I  460,  art.  14,  chap.  50,  Con- 
solidated Laws.    See  below,  §  460. 

^  Repealed,  chap.  547,  Laws  of 
1896. 

•*  Called  in  Revisers'  note  to  the 
substituted  section  "contingencies  in 
a  double  aspect;"  Higgins  v.  Downs, 
loi  App.  Div.  119. 

s^Challis,  61,  citing  Loddington  v. 
X  Salk.  224;  I  Ld.  Raym.  203; 


Fearne,  Conting.  Rem.  373;  Hen- 
nessy  v.  Patterson,  85  N.  Y.  91,  99; 
Merolla  v.  Lane,  122  App.  Div.  535. 

**Real  Prop.  Law,  §  50. 

«5  Hennessy  v.  Patterson,  85  N.  Y. 
at  p.  99;  Guernsey  v.  Van  Riper,  126 
App.  Div.  368;  Matter  of  Gununge 
v.  Murphy,  59  Misc.  Rep.  381. 

w  See  under  §  43,  Real  Prop.  Law, 
supra,  p.  319. 


346  Future  Estates  in  the  Alternative.  §  51 

When  Valid  within  the  Rule  aeainat  Perpetuities.  Where,  however,  a 
limitation  is  made  to  take  effect  on  two  alternative  events,  one  of 
which  is  too  remote  and  the  other  valid  as  within  the  prescribed 
limits,  although  the  gift  is  void  so  far  as  it  depends  on  the  remote 
event,  it  will  be  allowed  to  take  effect  on  the  happening  of  the 
alternative  one.^ 

w  Schettlcr  v.  Smith,  41  N.  Y.  328,  Matter  of  Wilcox.  125  App.  Div.  152 ; 
336,   dting   Lewis,    Pcrp.   501,  502;      rcvd.,  194  N.  Y.  26& 
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§  52.  Future  estate  valid  though  contingency  improbable. 

A  future  estate,  otherwise  valid,  shall  not  be  void  on  the 
ground  of  the  improbability  of  the  contingency  on  which  it 
is  limited  to  take  effect. 

Formerly  section  42,  Real  Property  Law  of  1896,  chapter  XLVI,  General 
Laws: 

I  42.  Future  estate  valid  though  contingency  improbable. —  A  future  estate, 
otherwise  valid,  shall  not  be  void  on  the  ground  of  the  improbability  of  the 
omtingency  on  which  it  is  limited  to  take  effect.^ 

Formerly  i  Revised  Statutes,  724,  section  26: 

i  26.  No  future  estate,  otherwise  valid,  shall  be  void  on  the  ground  of  the 
probability  or  improbability  of  the  contingency  on  which  it  is  limited  to  take 
eifccL» 

PMsibility  upon  a  Possibility.  The  note  of  the  revisers  on  the  orig- 
inal of  this  section  shows  that  they  intended  to  abolish  a  very 
curious  subtlety  of  the  common  law :  "  That  the  law  will  not  con- 
template a  double  possibility,  or  a  possibility  upon  a  possibility."  ^ 
Challis  states  that  this  doctrine  was  applied  with  very  little  con- 
sistency, and  that  it  was  questioned  by  Lord  Nottingham.^^  The 
revisers  termed  it  **  a  metaphysical  distinction  worthy  only  of  the 
school-men  with  whom  it  originated."**  In  the  foregoing  section 
the  doctrine  itself  was  swept  away,  as  the  revisers  deemed  it  to  be 
still  applicable  to  certain  contingencies  upon  which  remainders  were 
then  limited.**  That  they  were  correct  in  this  supposition  is  shown 
by  the  fact  that  is  was  distinctly  held  in  England,  in  the  year  1889, 
tiiat  Coke'^  alleged  dictum  was  a  positive  rule  of  the  common 
law.**  It  is  true  that  in  a  later  case,  which  bears  marks  of  a  less 
profound  knowledge  of  the  law  of  real  property,  the  point  has  been 
decided  the  other  way  by  Farwell,  J.***    But  as  this  judge  is  con- 


s^  Repealed  by  Real  Prop.  Law  of 
1909,  I  460^  art  14,  chap.  50,  Con- 
solidated  Laws.    See  below,   f   460. 

*^  Repealed,  chap.  547,  Laws  of 
1896. 

*oCo.  Litt  25b;  id.,  184a;  I  Rep. 
156a;  10  id.  56b. 

*•  Challis,  92,  citing  Duke  of  Nor- 
folk's Case,  3  Ch.  Cas.  i,  at  p.  29. 

**  Note  to  I  R.  S.  724,  I  26;  infra. 
Appendix  III. 

*•  Citing  Feame,  Conting.  Rem. 
378;  2  Rep.  Sib;  Cruise  Dig.,  tit  16, 


chap.  2,  IS  4-8;  Jackson  ex  dem. 
NicoU  V.  Brown,  13  Wend.  437,  442. 

**  Whitby  V.  Mitchell,  42  Ch.  D. 
494,  44  id.  85,  90.  Professor  Gray  of 
Harvard,  in  a  desire  to  subject  con- 
tingent remainders  to  the  modern 
rule  against  perpetuities,  questioned 
the  soundness  of  the  maxim,  con- 
firmed by  Whitby  v.  Mitchell.  See 
Appendix  VI,  Fowler,  Pcrs.  Prop. 
Law  of  1909. 

40  In  re  Ashforth  (1905),  L.  R.  I 
Ch.  D.  at  pp.  54a,  S43. 
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tradicted  by  Stigden,*®  the  most  accomplished  real  property  lawyer 
of  his  century,  the  opinion  of  Farwell,  J.,  cannot  be  regarded  as 
final,  at  least  until  confirmed  by  a  higher  court.  The  integrity  of 
the  maxim  "  that  the  law  will  not  contemplate  a  double  possibility, 
or  a  possibility  upon  a  possibility,"  is  intimately  concerned  with 
the  old  rules  regulating  the  limitation  of  remainders  before  the  rise 
of  the  rule  against  perpetuities.*^ 

Object  of  This  Section.  The  intention  of  the  revisers  of  the 
Revised  Statutes  was  to  sweep  away  purely  technical  common-law 
rules,  and  to  apply  with  some  modifications  the  rule  prevailing  in 
equity,  wherever  possible.  The  comment  of  the  revisers  on  this 
section  is  significant  of  their  whole  reform  when  they  say:  "If  a 
remainder  does  not  restrain  the  alienation  of  the  estate  beyond  the 
period  allowed  by  law,  but  if  it  take  efiPect  at  all,  must  happen 
within  the  limits  prescribed,  of  what  consequence  is  it  or  can  it  be, 
whether  the  contingency  on  which  it  is  limited  be  near  or  remote? 
probable  or  improbable  ?  " 

The  profound  knowledge  of  the  law  of  real  property,  possessed 
by  the  revisers  of  1830,  made  the  tremendous  reforms  which  they 
contemplated  in  the  law  of  real  property  less  dangerous  to  the 
public  than  they  would  have  been  in  other  hands.  The  time  also 
was  ripe  in  this  State,  as  in  practice  the  intricacies  of  the  common 
law  relating  to  real  property  had  been  little  applied.  There  were 
then  few  great  estates,  no  intricate  settlements,  entails  had  already 
been  abolished,  and  long  trusts  and  powers  operative  under  the 
Statute  of  Uses  were  rarely  limited  either  by  deeds  or  wills.  In 
practice,  the  older  and  simpler  forms  of  the  common  law  were 
preferred  to  the  more  intricate  limitations  operative  only  under 
the  Statutes  of  Uses  or  Wills.*®  This  fact  minimized  the  danger 
to  property  by  reforms  which  when  discussed  also  in  England  were 
rejected  because  of  the  greater  intricacies  of  their  practice. 

Application  of  This  Section  to  a  Limitation  of  a  Remainder  to  a  Corpora- 
tion to  Be  Fonned.  The  favorite  instance  of  an  illegal  possibility 
upon  a  .possibility  at  common  law  was  a  remainder  to  a  corporaton 
not  in  being  at  the  time  of  the  limitation.*®  Yet,  in  equity,  a  devise 
to  a  charitable  corporation  to  be' formed  was  good.®^    By  virtue  of 

*<^  Introduction  to  Gilbert  on  Uses,  *OFeame,  250;  2  Co.  51b,   10  id. 

p.  xl.  31b ;  Challis,  91 ;  i  Prest.  Abst.  128 ; 

*7  Fowler,    Pers.    Prop.    Law    of  2  Wooddeson,  Law  Lectures,  121. 

1909,  Appendix  VL  ^oWilmot's  Opinion,  16;  Burrill  v. 

^  See     Sugden,     Introdnction    to  Boardman,  43  N.  Y.  at  p.  26a 
Gilbert  on  Uses. 
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this  section  of  the  Revised  Statutes  a  devise  to  a  corporation  to  be 
formed  is  now  certainly  good  by  way  of  remainder,^^  as  it  was  by 
way  of  executory  devise  before  the  Revised  Statutes.*^  It  is,  how- 
ever, to  be  observed  that  the  cases  still  make  a  distinction  between 
a  present  devise  to  a  corporation  not  yet  formed  and  a  devise  to 
such  a  corporation  to  take  effect  in  futuroJ^  A  present  devise  is 
still  said  to  be  void,^  whereas  a  devise  to  vest  in  futuro  is  valid.^ 
But,  as  a  devise  to  a  corporation  not  yet  formed  ought  never  to 
be  construed  as  a  present  or  vested  devise,*^  —  no  matter  what  the 
form  of  the  devise  may  be  —  the  distinction  between  a  "  future  " 
and  a  "  present "  devise  does  not  seem  very  important,  now  that 
there  may  be  a  legal  limitation  to  a  corporation  to  be  formed, 
always  provided  that  the  devise  vest  within  the  time  prescribed  by 
the  rule  against  a  perpetuity.*^ 

Section  57  of  This  Act  It  may  be  well  that  the  professional  reader 
should  consider,  in  connection  with  the  foregoing  section  (52)  of 
this  act,  section  57,  which  also  tolerates  future  estates  limited  on 
contingencies  not  permitted  at  the  common  law." 


w  Booth  V.  Baptist  Church,  126  N. 
Y.  at  p.  237;  Lougheed  v.  The  D.  B. 
Church,  129  id.  at  p.  215;  Matter  of 
Rounds,  25  Misc.  Rep.  loi,  107; 
Jesup  V.  Pringle  Memorial  Home,  27 
id.  427;  St.  John  v.  Andrews  Insti- 
tute, 117  App.  Div.  698,  715;  modi- 
fied, 191  N.  Y.  254. 

^Inglis  ▼.  Sailors'  Snug  Harbour, 
3  Pet  99. 

M  Ould  V.  Washington  Hospital,  95 
U.  S.  at  p.  313;  Brigham  v.  Peter 
Bent  Brigham  Hospital,  134  Fed. 
Rep.  513 ;  St  John  v.  Andrews  Insti- 
tute, 117  App.  Div.  698,  715,  modi- 
fied, 191  N.  Y.  254 ;  supra  under  §  42, 
Real  Prop.  Law,  pp.  301,  302. 

»*  Campbell  v.  Rawdon,  i8  N.  Y. 
412,  417;  Booth  V.  Baptist  Church, 
126  id.  215 ;  Lougheed  ▼.  The  D.  B. 
Clmrdi,  129  id.  211,  215;  Leslie  v. 


Marshall,  31  Barb.  560;  supra,  p.  302* 
under  §  42,  Real  Prop.  Law. 

<^Real  Prop.  Law,  f  42,  supra, 
p.  302. 

wShipman  v.  Rollins,  98  N.  Y. 
311,  328;  Lougheed  v.  The  D.  B. 
Church,  129  id.  211,  216;  St  John  v. 
Andrews  Institute,  117  App.  Div. 
698,  71s;  modified,  191  N.  Y.  254. 

5''  People  V.  Simonson,  126  N.  Y.  at 
p.  307;  Tilden  v.  Green,  130  id.  at  p. 
47;  Cruikshank  v.  Home  for  the 
Friendless,  113  id.  337,  350,  352;  Mat- 
ter of  Rounds,  25  Misc.  Rep.  loi, 
107;  Jesup  v.  Pringle  Memorial 
Home,  27  id,  427;  Allen  v.  Stevens, 
33  App.  Div.  38s;  revd.,  161  N.  Y. 
123;  St  John  V.  Andrews  Institute, 
191  id.  254. 

^  See  below  under  IS  S7»  I49»  I^eal 
Prop.  Law. 
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§  53.  Conditional  limitations.  A  remainder  may  be  limited  on 
a  contingency,  which,  if  it  happens,  will  operate  to  abridge 
or  determine  the  precedent  estate ;  and  every  such  remainder 
shall  be  a  conditional  limitation. 

Formerly  section  43,  Real  Property  Law  of  1896,  chapter  XLVI,  General 
Laws: 

S  43.  Conditional  limitations. —  A  remainder  may  be  limited  on  a  con- 
tingency, which,  if  it  happens,  will  operate  to  abridge  or  determine  the 
precedent  estate ;  and  every  such  remainder  shall  be  a  conditional  limitation.^ 

Section  43  was  formerly  i  Revised  Statutes,  725,  section  27: 
J   27.  A  remainder   may  be   limited  on  a  contingency,  which,   in  case  it 
'  should  happen,  will  operate  to  abridge  or  determine  the  precedent  estate; 
and  every  such  remainder  shall  be  construed  a  conditional  limitation,  and 
shall  have  the  same  effect  as  such  a  limitation  would  have  by  law.^ 

Comment.  In  the  observations  on  a  prior  section  of  the  "Real 
Property  Law,"  the  confused  use  of  the  term  **  conditional  limita- 
tion" has  been  adverted  to,  and  it  has  been  pointed  out  that  the 
revisers  by  this  section  expressly  confine  the  future  employment  of 
the  term  *'  conditional  limitation  "  to  all  such  limitations  of  estates 
as  serve  at  once  to  define  the  event  or  contingency  abridging  a 
precedent  estate  created  at  the  same  time,  and  substitute  a 
posterior  estate  for  the  estate  thus  abridged  or  determined;^ 
thereby  intending  to  avoid  confusion  in  the  future.®  The  defini- 
tion contained  in  this  section  of  the  statute  is  not  surplusage  or 
declaratory.  It  settled  a  disputed  usage.  The  former  distinction 
between  a  condition  subsequent  and  a  conditional  limitation  was 
this:  a  grant  to  "A."  for  life^  but  if  **  B."  should  return  from 
Rome,  living  "A.,"  then  the  grantor  to  re-enter,  was  a  grant  on  a 
condition  subsequent ;  but  a  grant  to  the  use  of  "A.,"  until  "  B.'* 
return  from  Rome,  and  then  to  "  C."  in  fee,  was  a  conditional 
limitation.^ 

On  the  correct  distinction  between  a  condition  subsequent  and 
a  conditional  limitation  often  depends  the  remedy  of  a  particular 
case.®* 

"Repealed  by  Real  Prop.  Law  of  « Strahan,    Prop.    187;    Co.    Litt 

1909,   fi  460,  art.   14,  chap.  50,  Con-  203b,   note;   Williams  v.   Jones,  166 

solidated  Laws.     See  below,  I  460.  N.   Y.   522,   537;    Sugden,   Introdtic 

•>  Repealed,    chap.    547,    Laws    of  Gilbert  on  Uses. 

1896.  w  Brown  v.  Penoyer,   13  Abb   N. 

«M  31,  p.  177,  supra.  C.  82;  and  see  under  I  31,  p.  178^ 

®C/.    Challis,    199;    Smith,   Exec,  supra. 
Int.,  I    148 ;  Gray,  Rest,  note  a  to  §  22. 
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The  Old  L«w.  At  common  law  a  remainder  could  not  be  limited 
on  a  contingency  which  would  abridge  the  precedent  estate.  It 
must  await  the  regular  and  orderly  termination  of  such  precedent 
estate.*  Subsequently  to  the  Statutes  of  Uses  and  Wills,  a  future 
estate  might  be  limited  to  take  effect  in  derogation  of  a  precedent 
estate,  created  at  the  same  time  by  means  of  a  "  shifting  use,"  or 
by  means  of  an  **  executory  devise,"  and  such  limitations  were 
called  conditional  limitations.*^ 

Object  of  This  Section.  As  the  distinction  between  common-law 
remainders  and  shifting  uses  and  executory  devises  has  been  anni- 
hilated by  the  Revised  Statutes,*^  it  was  deemed  expedient  to  abro- 
gate expressly  the  old  rule  relating  to  estates  in  remainder  and  to 
define  "  conditional  limitations  "  in  such  a  way  as  to  make  it  rele- 
vant to  all  limitations  which  take  effect  in  derogation  of  some  prece- 
dent estate  created  at  the  same  time.^  Thus  a  **  conditional  limita- 
tion "  now  involves  all  those  limitations  formerly  termed  "  shifting 
uses "  and  "  shifting  devises,"  and  also  contingent  remainders 
operating  to  abridge  the  precedent  estate.®®  It  is  evident,  first, 
that  all  such  "  conditional  limitations  "  are  now  within  the  reason 
of  the  rule  against  a  perpetuity,  quite  as  much  as  were  their  proto- 
types "  shifting  uses  "  and  "  devises."  Second.  It  is  also  obvious 
that  this  section  has  reference  to  the  sections  of  the  statute  defin- 
ing remainders,^®  and  that  the  words  "  precedent  estate  "  refer  to 
an  estate  limited  in  the  same  instrument  as  the  remainder,  and  not 
to  an  estate  previously  limited. 

Application  of  This  Section.  This  section  does  not  allow  a  limita^ 
tion  over  where  grantor  parts  with  the  whole  fee,  and  has  only 
a  bare  possibility  of  reverter  for  breach  of  a  condition  subse- 
quent. Otherwise  estates  might  be  limited  over  to  a  third  person 
in  violation  of  the  principle,  that  no  one  but  the  grantor  and  hi:* 
heirs  may  enforce  conditions  subsequent   contained   in  grants  in 


®Sce  above,  Introductory  Chap- 
ter, p.  29;  and  the  Revisers'  note  to 
1  R  S.  725.  S  27,  Appendix  III, 
infra;  i  Prcst.  Est.  91 ;  Fearnc, 
Coming.  Rem.  270;  Challis,  62; 
Cruise  Dig.,  tit.  16,  chap.  2,  SS  16, 
17;  Smith,  Exec.  Int.,  S  149a;  Good- 
eve,  Real  Prop.  191 ;  and  supra,  p. 
29B. 

•Revisers'  notie,  id.  supra;  i  Prest. 
Est  92;  Smith,  Exec.  Int.,  f   149a; 


Fearne,  Conting.  Rem.  272,  381,  note ; 
supra,  p.  178. 

^  Supra,  pp.  51,  222. 

^Crooke  v.  County  of  Kings,  97 
N.  Y.  at  p.  449;  cf.  Gray,  Rest.,  $  22, 
note  a ;  Smith,  Exec.  Int.,  I  148. 

^  It  is  doubtful  whether  it  includes 
any  former  remainders  limited  on 
contingencies.    Cf.  Challis,  62,  63. 

70  Real  Prop.  Law,  S§  37,  38. 
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fee/*  Formerly  a  possibility  of  reverter  on  such  limitations  was 
DOt  devisable/^  and  it  is  not  now  otherwise  under  our  Statute  of 
Wills.  It  is  apparent,  therefore,  that  by  "  conditional  limitations  " 
the  revisers  in  this  section  had  mainly  in  view  such  limitations  on 
condition  as  were  theretofore  usual  in  conveyances  to  uses,  or  in 
executory  devises,  and  that  were  known  sometimes  as  "conditions 
in  deed  "  or  in  law,  but  more  accurately  as  "  conditional  limita- 
tions." ^8 

Continsendes.  The  contingencies  upon  which  a  conditional  limita- 
tion may  be  based  are  then  determined  generally  by  the  oM  law  re- 
lating to  shifting  uses  and  devises,  in  so  far  as  that  law  is  not 
modified  inferentially  by  particular  provisions  of  the  Revised 
Statutes^*  Contingencies  as  the  basis  of  limitations  were  not  much 
favored  by  the  common  law,  although  the  legal  historians  do  not 
agree  about  the  relative  antiquity  of  limitations  on  contingencies.^* 
It  was,  however,  not  until  after  the  Statutes  of  Uses  and  Wills  had 
made  the  doctrines  of  equity  the  basis  of  the  law  of  legal  estates 
that  even  contingent  remainders  flourished  on  a  sound  basis.  Long 
subsequently  the  nature  of  contingencies,  which  might  be  the  basis 
of  legal  limitations,  was  discussed  by  Mr.  Fearne  in  a  text-book 
which  is  one  of  the  most  brilliant  specimens  of  legal  logic  known  to 
our  jurisprudence.'^® 

But  as  "  conditional  limitations,"  referred  to  in  this  section,  were 
former  shifting  uses  and  devises,  and  some  contingent  remainders," 
it  is  to  the  ol3  law  of  "  uses  "  and  "  devises  "  and  possibly  of  some 
contingent  remainders  that  we  still  must  look  for  contingencies 
allowable  in  limitations  of  future  estates.  These  contingencies  are 
discussed  only  negatively  by  writers,  as  they  are  as  wide  as  the 
entire  range  of  possibiUties  in  human  affairs:  (I)  The  contingen- 
cies always  arise  by  the  terms  of  the  limitation.     (II)    It  must 

71  Nicoll  V.  N.  Y.  &  Erie  R.  R.  Co.,      Comm.  155 ;  Challis.  199 ;  Gray,  Rest 

12  N.  Y.  121,  131;  Towle  V.  Remsen,  on  Alien,  note  a  to  §  22;  Smith, 
70  id.  303,  313;  Countryman  v.  Deck,      Exec.  Int.,  S  148. 

13  Abb.  N.  C.  no,  112.  7*  Sec    above,    under    I    38,    Real 
^^Challis,  153;  Prest.  Shep.  Touch.      Prop.  Law. 

120;    2    Black.    Comm.    156;   supra,  7*^  Williams,  Real  Prop.  263  seq.; 

pp.  181,  221.  but  see  supra,  p.  231. 

''^  Sec  pp.  181,  221,    supra,  under  ^e  Chap.  2,  Conting.  Rem. 

I  31,  Real   Prop.   Law,  and  under  ^  Cf.  Challis,  5a 
i   j8k  Real  Prop.   Law;   2  Black. 
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not  be  illegal  acts  or  events.  (Ill)  It  must  not  be  too  remoteJ' 
Generally  in  present  practice  no  other  executory  or  conditional  limi- 
tations are  of  more  frequent  occurrence  than  those  which  are  lim- 
ited in  defeasance  of  a  prior  estate  created  at  the  same  time. 

Limitations  over  on  Conditions  Subsequent.  It  has  been  stated  that  no 
limitation  over  can  be  made  where  grantor  has  only  a  bare  possibil- 
ity of  reverter.''®  But  on  limitations  of  estates  for  life,  or  years,  a 
condition  'may  be  annexed,  and  on  the  breach  of  it  the  estate  may 
be  limited  over  to  a  third  person.*^  So  a  contingent  remainder  in 
fee  may  be  now  created  on  a  prior  remainder  in  fee  to  take  effect 
in  case  the  first  taker  die  without  issue,  or  before  full  age,  and  a 
fee  may  be  created  on  a  fee.  All  such  limitations  are  now  condi- 
tional limitations.®^ 

Limitations  on  Void  Estates  or  Estates  Which  Do  Not  Arise.  As  a  rule 
estates  otherwise  well  limited  after  void  estates,  or  on  estates  which 
do  not  arise,  are  accelerated  and  do  not  fail.® 

Conditions  Involving  Alienation.  A  limitation  to  a  person  absolutely, 
with  an  invalid  restriction  upon  alienation,  must  be  distinguished 
from  a  limitation  until  attempted  alienation  and  then  remainder 
over  to  a  stranger.  In  the  latter  case,  if  the  primary  limitation  is 
for  life  the  limitation  over  is  valid,  and  in  this  State  a  similar 
limitation  of  a  fee  may  be  now  valid  since  the  Revised  Statutes  ® 


^A  conditional  limitation,  as  it 
creates  a  future  estate  in  derogation 
of  a  precedent  estate,  must  comply 
with  the  rule  against  perpetuities. 
(I  42,  supra).  It  is  otherwise  with 
common-law  conditions  in  convey- 
ances, which  do  not  provide  for 
limitations  over  on  breach  of  condi- 
tion.   Supra,  pp.  186,  187. 

"^  Supra,  p.  351,  this  section. 

^  Goodeve,  Real  Prop.  191 ;  Feame^ 
272»  581,  note. 

23 


81  S§  42,  48,  SO,  Real  Prop.  Law; 
Van  Home  v.  Campbell,  100  N.  Y. 
292;  Williams  v.  Jones,  166  id.  538, 
539;  Rudd  v.  Cornell,  58  App.  Div. 
207,  216;  Matter  of  Wiley,  iii  id. 
590,  596;  188  N.  Y.  579;  Matter  of 
Wilcox,  194  id.  288. 

^  Supra,  under  {  40^  p.  256,  and 
S  58,  p.  368,  infra. 

M  Supra,  pp.  119,  34a 
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§  54.  When  heirs  of  life  tenant  take  as  purchasers.    Where 

a  remainder  shall  be  limited  to  the  heirs,  or  heirs  of  the  body» 
of  a  person  to  whom  a  life  estate  in  the  same  premises  is 
given,  the  persons  who,  on  the  termination  of  the  life  estate, 
are  the  heirs,  or  heirs  of  the  body,  of  such  tenant  for  life,, 
shall  take  as  purchasers,  by  virtue  of  the  remainder  so  lim- 
ited to  them. 

Formerly  section  44,  Real.  Property  Law  of  1896,  chapter  XLVI,  General 
Laws: 

I  44.  When  h^8  of  life  tenant  take  as  pvrcha8er& — Where  a  remainder 
shall  be  limited  to  the  heirs,  or  heirs  of  the  body,  of  a  person  to  whom  a  life 
estate  in  the  same  premises  is  given,  the  persons  who,  on  the  termination  of 
the  life  estate,  are  the  heirs  or  heirs  of  the  body,  of  such  tenant  for  life» 
shall  take  as  purchasers,  by  virtue  of  the  remainder  so  limited  to  them.^ 

Section  44  was  formerly  i  Revised  Statutes,  725,  section  28: 
{  28.  Where  a  remainder  shall  be  limited  to  the  heirs,  or  heirs  of  the  body 
of  a  person  to  whom  a  life  estate,  in  the  same  premises,  shall  be  given,  the 
persons  who,  on  the  termination  of  the  life  estate,  shall  be  the  heirs,  or  heirs 
of  the  body  of  such  tenant  for  life,  shall  be  entitled  to  take  as  purchasers,, 
by  virtue  of  the  remainder  so  limited  to  them.^ 

Rule  in  Shelley's  Case.  This  section  abolished  the  rule  of  construc- 
tion known  as  the  rule  in  Shelley's  Case.^  But  as  that  rule  is  stilt 
applicable  to  devises  and  conveyances  taking  effect  before  January 
I,  1830,^  some  knowledge  of  the  rule  and  its  limitation  is  indis- 
pensable to  conveyancers.  Shelley's  Case®®  is  said  to  be  more  often 
talked  of  than  read,®'  and  yet  it  probably  occupies  the  most  im- 
portant place  in  the  common  law  relative  to  conveyancing. 

Very  briefly  stated,  the  main  issue  was  whether  Nicholas  Wolfe^ 
the  tenant  of  Richard  Shelley,  had,  under  a  demise,  a  better  right  to 
possession  of  the  close  than  Henry  Shelley  (2d),  for  the  case  was 
one  in  ejectment  It  appears  that  one  Edward  Shelley,  the  father 
of  two  sons,  Henry  Shelley  (ist)  and  Richard  Shelley,  being  tenant 


M  Repealed  by  Real  Prop.  Law  of 
1909,  f  460,  art  14,  chap.  50^  Con- 
solidated Laws.    See  below,  f  460. 

^Repealed,  chap.  547,  Laws  1896. 

wSce  Revisers'  note  to  this  sec- 
tion, I  R.  S.  725,  I  a8^  Appendix  III, 
infra;  32  App.  Div.  423;  Strahan, 
Prop.  143. 

^  Edwards  v.  Bishop,  4  N.  Y.  61 ; 
Brown  v.  Lyon,  6  id.  412,  420;  01m- 


stead  v.  Olmstead,  4  id.  56;  Spader 
v.  Powers,  56  Hun,  153;  Brown  v. 
Wadsworth,  32  App.  Div.  423;  revd., 
168  N.  Y.  325. 

88  This  case  is  properly  entitled^. 
"  Wolfe  ex  dem.  R.  Shelley  v.  Henry 
Shelley  (2d)/*  i  Rep.  93;  Serj. 
Moore's  Rep.  136;  Dyer,  373b,  pL  15;. 
Tudor,  Lead.  Cas.  Real  Prop.  589. 

^•Challis,  132. 


^  54 


When  Heirs  Take  as  Purchasers. 


355 


in  tail,  suffered  a  recovery  under  a  covenant,®**  that  the  recovery 
should  ht  to  the  use  of  himself  for  life,  and  after  his  decease 
to  the  use  of  certain  persons  for  twenty-four  years,  and  thereafter 
to  the  use  of  the  heirs  male  of  the  body  of  himself  lawfully  be- 
gotten, and  of  the  heirs  male  of  the  body  of  such  heirs  male  law- 
fully begotten,  remainder  over.  At  the  time  of  the  recovery,  Henry 
Shelley  (ist),  the  elder  son  of  Edward,  was  dead,  leaving  a  daugh- 
ter Mary,  and  a  son  afterward  Henry  (^d)  en  ventre  sa  mere. 
Putting  aside  several  nice  practice  questions  under  the  old  law  (for 
Edward  Shelley,  the  old  tenant  in  tail,  had  himself  died  after  judg- 
ment, but  before  execution"),  the  main  question  of  law  involved 
in  the  case  was  whether,  as  Edward  Shelley  had  an  estate  of 
freehold,  and  by  the  same  assurance  an  estate  was  limited  to. his 
heirs  male,  the  heirs  male  took  as  purchasers.  H  so,  his  second 
surviving  son,  Richard  Shelley,  claimed  the  estate  as  a  vested  re- 
n.ainder  as  against  the  posthumous  son  of  his  elder  brother.**  On 
the  other  hand,  counsel  for  Henry  Shelley  (2d)  claimed  that,  as  a 
proposition  of  law,  whenever  an  ancestor  took  an  estate  of  freehold, 
and  by  the  same  instrument  an  estate  is  limited  by  way  of  remain- 
der (mediately  or  immediately)  to  his  heirs  in  fee  or  in  tail,  the 
heirs  take  nothing  as  the  words  are  words  of  limitation  and  not  of 
purchase.  The  court  so'  held,  and  Henry  Shelley  (2d's)  right  to 
enter  was,  therefore,  held  good,  he  being  both  heir  general  and  heir 
male  to  his  grandfather,  Edward  Shelley,  who  suffered  the 
recovery."* 

Fonner  Application  of  the  Knle  in  Shelley's  Case.  The  application  of 
the  rule  at  common  law  required  that  the  ancestor  take  an  estate  of 
freehold;^  that  the  subsequent  limitation  be  to  heirs  general  or 
special,  and  that  both  estates  arise  by  the  same  instrtmient.  But 
the  interposition  of  one  or  more  intermediate  estates  did  not  pre- 


•>  The  covenant  controls  the  assur- 
ance made  or  affected  by  a  recovery. 

91 1  know  of  no  abridged  statement 
of  these  practice  questions  equal  to 
that  by  Reeves,  Hist.  Com.  Law 
(Finlason's  Edition),  American  Edi- 
tion of  1880,  vol.  V,  pp.  248^  25a 

^At  common  law,  independently 
of  Stat.  10  and  11  William  III,  chap- 
ter 16,  a  posthumous  child  could  not 
take  a  remainder  limited  on  the  death 
of  the  father.  See  Revisers'  note  to 
I  R.  S.  725,  i  31 ;  Steadfast  ex,  dexn. 
Nicoll  y.  Nicoll,  3'johna.  Cas.  la 


The  Stat.  10  and  11  William  III  was 
repealed  in  1788  in  New  York,  and 
until  the  Revised  Statutes  there  was 
no  similar  re-enactment;  c/.  WiUard, 
Real  Est.  &  Conv.  171,  and  see  under 
i  56,  Real  Prop.  Law,  infra, 

^  See  an  elaborate  precis  of  this 
celebrated  case,  Reeves,  Com.  Law, 
y.  248,  250. 

.  w  Campbell  v.  Rawdon,  18  N.  Y. 
412,  420;  Moore  v.  Litte],.4i  id.  66, 
71;  Spader  v.  Powers,  56.Haii9  153; 
Strahan,  Prop.  144. 
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vent  the  application  of  the  rule."^  The  rule  was  also  applied  in 
the  construction  of  equitable  estates  before  the  Revised  Statutes,^ 
but  not  where  the  ancestor  had  an  equitable  estate  and  the  remain- 
der was  a  legal  estate.®^  The  rule  in  Shelley's  Case  was  applied  in 
the  construction  of  limitations  of  estates  in  New  York  prior  to  the 
Revised  Statutes.®*  The  rule  was,  however,  subject  to  certain  re- 
strictions: it  was  held  not  to  apply  to  executory  marriage  settle- 
ments,^ or  to  cases  where  the  remainder  was  limited  to  "  sons " 
or  children  of  the  person  taking  the  precedent  freehold,*  or  when 
limited  to  the  "  issue  "  of  such  person,^  or  to  "  their  male  heirs 
that  they  now  have  or  may  hereafter  Jiave,"  ^ 

Reasons  for  the  Rule  in  Shelley's  Cass.  The  reasons  assigned  for  the 
foundation  of  the  rule  in  Shelley's  Case  are  various:  (i)  That  it 
prevented  heirs  from  taking  as  purchasers  and  thus  preserved  the 
rights  of  the  feudal  superiors  over  successions  to  estates;  (2)  that 
it  prevented  an  abeyance  of  the  seisin  ;*  (3)  the  interest  of  the  heirs 
themselves,  as  otherwise  the  ancestor  might  bar  their  contingent 
remainder  to  their  prejudice,**  for  if  it  was  barred  they  could  not 
claim  the  estate.  But  the  real  reason  for  the  rule  is  conjectural.' 
Mr.  Tudor,  following  Mr.  Butler,''  states  that  the  rule  itself  was 
not  even  adjudicated  in  Shelley's  Case.  But  Fearne,  Preston,  and 
Challis®  state  that  this  case  is  an  express  authority  for  the  rule,  and 


05  Challis,  133,  134,  and  cases  there 
cited. 

^  See  below  under  article  4  of 
Real  Prop.  Law.  Cf.  Matter  of  Wil- 
cox, 194  N.  Y.  288,  305. 

«7  Striker  v.  Mott,  28  N.  Y.  82,  91 ; 
Smith  V.  Scholtz,  68  id.  41,  61 ;  Sea- 
man v.  Harvey,  16  Hun,  71 ;  Brown 
V.  Wadsworth,  32  App.  Div.  423. 

•8  Seaman  v.  Harvey,  16  Hun,  71, 
74;  Brant  v.  Gelston,  2  Johns.  Gas. 
384;  Schoonmaker  v.  Sheely,  3  Den. 
485,  afTg.  3  Hill,  165,  and  cases  supra 
in  New  York. 

•®  Brown  v.  Wadsworth,  32  App. 
Div.  423,  429;  revd.,  168  N.  Y.  225. 

1  Matters  of  Sanders,  4  Paige,  293, 
296;  Rogers  v.  Rogers,  3  Wend.  503; 
Chrystie  v.  Phyfe,  19  N.  Y.  344;  B'ar- 
loV  v.  Barlow,  2  id.  386. 

^^Cusfeney  V.  Henry,  4  Paige,  345; 
cf.  Kingsland  v.  Rapelye,  3  Edw.  Ch. 


I ;  Smith,  Exec.  Int.  248,  chap.  XIII ; 
Daniel  v.  Whartenby,  17  Wall.  639; 
Brown    v.     Lyon,    6    N.    Y.    419; 
Strahan,  Prop.  145. 
s  Conklin  v.  Conklin,  3  Sandf.  Ol 

64. 

*  Revisers*  note  to  i  R.  S.  725, 
I  28;  Chrystie  v.  Mackaness,  19  N. 
Y.  344»  353;  39  American  Law  Re- 
view, 453. 

<^  Fearne,  Conting.  Rem.  84,  citing 
authorities. 

« Challis,  135;  Tudor,  Lead  Gas. 
Real  Prop.  599 ;  Daniel  v.  Whartenby, 
17  Wall.  639,  642 ;  Strahan,  Prop.  143. 

^  Tudor,  Lead.  Gas.  Real  Prop. 
599;  Butler,  note  on  Fearne,  Gon- 
ting.  Rem.  28;  Hargrave,  Law 
Tracts,  "  Observations  on  the  Rule." 

8  Fearne,  Gonting.  Rem.  l8l«  182; 
I  Prest.  Est.  347 ;  GhalHs,  132 ;  Daniel 
v.  Whartenby,  17  Wall.  642. 
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they  are  undoubtedly  in  the  right.  In  the  great  case  of  Perrin  v. 
Blake,^  Mr.  Justice  Blackstone  discussed  the  reasons  for  the  rule 
and  its  application  to  devises. 

Abolition  of  the  Rule  in  New  York.  The  revisers  of  the  Statutes  of 
New  York,  deeming  the  rule  not  to  be  well  founded  or  of  universal 
application,^^  determined  to  abolish  it  as  artificial  and  unnecessary. 
Consequently,  in  the  section  above,  they  precisly  reversed  the  rule 
in  Shelley's  Case  as  a  rule  of  future  construction.^^  After  January 
I,  1830,  in  this  State;  a  limitation  of  a  life  estate  to  one,  remain-der 
to  his  heirs  (or  to  the  "  heirs  of  his  body  "  or  "  issue"),  gave  the 
ancestor  a  life  estate  and  the  heirs  presumptive  a  vested  remainder.^^ 
The  words  have  now  become  words  of  purchase,  no  longer  words 
of  limitation;  although  at  common  law  a  feoffment  to  the  use  of 
feoffor  for  forty  years,  remainder  to  A.  in  tail,  remainder  to  the 
right  heirs  of  feoffor,  was  void  as  a  remainder,  as  the  feoffor  had 
the  reversion  in  him.^^ 

Deyise  to  A.  and  His  Issue.  In  a  devise  to  "A."  and  his  issue,  "A." 
takes  a  fee :  the  words  are  words  of  limitation  and  not  of  purchase.^* 


•Hargrave,  Collect.  Juridica  and 
Law  Tracts,  No.  X,  487. 

^**  Revisers'  note  to  this  section, 
Appendix  III,  infra;  Lytle  v.  Bever* 
idge,  58  N.  Y.  592,  601;  Tayloe  v. 
Gould,  10  Barb.  388,  395- 

"Brown  v.  Lyon,  6  N.  Y.  412; 
Barker  v.  Cary,  11  id.  397,  401; 
Campbell  v.  Rawdon,  18  id.  412,  417; 
Moak  V.  Moak,  8  App.  Div.  197 ;  Sur- 
dam  V.  Cornell,  116  N.  Y.  305t  309- 


12  Moore  v.  Littel,  41  N.  Y.  66; 
Webb  V.  Sweet,  187  id.  172.  See 
Moore  v.  Littel  discussed  under  8  40, 
Real  Prop.  Law,  supra,  pp.  242,  247. 

i^Co.  Litt  22b  and  Hargrave's 
note,  134;  3  Davidson,  Conveyancing, 

267. 

i*Hilliker  v.  Bast,  64  App.  Div. 
552;  cf.  Matter  of  Gordon,  82  id. 
439;  Webb  V.  Sweet,  187  N.  Y.  172. 
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§  55.  When  remainder  not  limited  on  contingency  defeat- 
ing precedent  estate  takes  effect.  When  a  remainder  on 
an  estate  for  life  or  for  years  is  not  limited  on  a  contin- 
gency defeating  or  avoiding  such  precedent  estate,  it  shall 
be  construed  as  intended  to  take  effect,  only  on  the  death  of 
the  first  taker,  or  the  expiration  by  lapse  of  time  of  such 
term  of  years. 

Formerly  section  45,  Real  Property  Law  of  1896,  chapter  XLVI,  General 
Laws: 

§  45.  When  remainder  not  limited  on  contingency  defeating  precedent  eatatey 
takes  effect. —  When  a  remainder  on  an  estate  for  life  or  for  years  is  not 
limited  on  a  contingency  defeating  or  avoiding  such  precedent  estate,  it 
shall  be  construed  as  intended  to  take  effect,  only  on  the  death  of  the  first 
taker,  or  the  expiration  by  lapse  of  time  of  such  term  of  years.^' 

Section  45  was  formerly  i  Revised  Statutes,  725,  section  29: 
I  29.  When  a  remainder  on  an  estate  for  life,  or  for  years,  shall  not  be 
limited,  on  a  contingency  defeating  or  avoiding  such  precedent  estate,  it 
shall  be  construed  as  intending  to  take  effect,  only  on  the  death  of  the  first 
taker,  or  the  expiration,  by  lapse  of  time,  of  such  term  of  years.^^ 

Comment.  This  section  is  one  of  a  series  regelating  limitations 
of  the  statutory  *'  remainders."  It  is  intended  to  provide  that  a 
limitation,  which  would  formerly  have  been  by  the  common  law  a 
remainder,  and  not  a  shifting  use  or  devise,*^  continues  to  take 
effect  on  the  regular  expiration  of  the  precedent  estate;  whereas 
conditional  limitations  take  effect  in  derogation  of  the  precedent 
estate.  This  is  a  mere  rule  of  construction  stated  out  of  superabun- 
dant caution.  A  pure  or  common-law  remainder  always  took  effect, 
by  the  rules  of  the  common  law,  after  the  natural  expiration  of  the 
precedent  estate.*®  The  contingency  of  the  remainder  at  first  was 
rarely  such  as  affected  the  expiration  of  the  particular  estate.  It 
was  otherwise  with  particular  estates  after  the  rise  of  shifting  uses 
and  devises :  they  were  then  abridged  by  the  insertion  of  conditions 
or  by  the  happening  of  events.  This  section  relates  to  the  old  com- 
mon-law remainders,  before  they  were  affected  by  judicial,  theories 
relating  to  shifting  uses  and  executory  interests. 

i^  Repealed  by  Real  Prop.  Law  of  remainders  and  shifting  uses  and  de- 

igog,  9  460,  art.  14,  chap.  50,  G)n-  vises.      See    remarks    under    f    58, 

solidated  Laws.    See  below,  I  460.  supra, 

1^  Repealed,  chap.  547,  Laws  1896.  ^^  i  Prest.  Est  90;  4  Kent  Comm. 

I'' A   statutory   remainder   is   now  249. 
composed  of  quondam  common-law 
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Growth  of  Jaiidical  Theory.  It  will  be  recalled  that  at  common  law, 
ajnd  in  conveyances  recognized  by  that  law,  a  subsequent  estate 
limited  on  a  condition  which  was  to  defeat  a  preceding  estate,  was 
void.**  But  after  the  Statutes  of  Uses  and  Wills  a  condition  might 
be  annexed  to  a  preceding  estate,  and  upon  its  breach  or  non-per- 
formance the  estate  might  be  devised  or  granted  over  to  another, 
and  limitations  of  this  kind  were  called  "  conditional  limitations."  ^ 
The  original  revisers  classified  all  future  estates  dependent  on  par- 
ticular estates  as  "  remainders,"  yet  they  preserved  old  rules  in  so 
far  as  they  were  applicable  to  the  different  elements  of  their  com- 
"poimd.  Hence  the  present  section^*  which  ap>plies  to  those  limi- 
tations formerly  denominated  common-law  remainders. 

Common-law  Remaindors.  We  have  been  at  particular  pains  to 
point  out  in  the  course  of  the  preceding  pages,  that  the  old  law  of 
remainders  was  largely  settled  before  the  days  of  Henry  VHI  and 
I'le  passage  of  the  Statutes  of  Uses  and  Wills.  After  that,  new  as- 
surances arose,  and  the  law  relating  to  limitations  contained  in  wills 
is  generally  known  as  "executory  devises"  and  the  law  relating 
to  uses  operates  under  the  Statute  of  Uses,  is  known  as  the  law 
of  uses  while  the  interests  created  under  that  statute  are  known  as 
**  executory  interests."  ^  The  distinctions  just  denoted  are  very 
important  to  bear  in  mind  in  any  consideration  of  the  reforms  made 
by  the  Revised  Statutes.^ 

i»  Sec  above,  under  i  53,  and  Gocd-  tion  IS  38,  53*  Real  Prop.  Law,  and 

eve.  Real  Prop.  191.  the  commentary  thereon. 

*>  See  above,  under  S  53 ;  Goodevc,  22  Supra,  p.  30,  Introduction ;  and 

Real    Prop.   191 ;  and  Feame,  Con-  p.  265,  under  f  43. 

ting.  Rem.  272,  381,  note.  ^  Supra,  pp.  281,  ^89. 

^  Read  in  connection  with  this  sec- 
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§  56.  Posthumous  children.  Where  a  future  estate  is  limited 
to  heirs,  or  issue,  or  children,  posthumous  children  shall  be 
entitled  to  take  in  the  same  manner  as  if  living  at  the  death 
of  their  parents ;  and  a  future  estate,  dependent  on  the  con- 
tingency of  the  death  of  any  person  without  heirs,  or  issue, 
or  children  shall  be  defeated  by  the  birth  of  a  posthumous 
child  of  such  person,  capable  of  taking  by  descent. 

Formerly  section  46,  Real  Property  Law  of  1896,  chapter  XLVI,  General 
Laws: 

§  46.  Posthumous  children. —  Where  a  future  estate  is  limited  to  heirs,  or 
issue,  or  children,  posthumous  children  shall  be  entitled  to  take  in  the  same 
manner  as  if  living  at  the  death  of  their  parents;  and  a  future  estate,  de- 
pendent on  the  contingency  of  the  death  of  any  person  without  heirs,  or 
issue,  or  children,  shall  be  defeated  by  the  birth  of  a  posthumous  child  of 
such  person,  capable  of  taking  by  descent.^* 

Section  46  was  formerly  i  Revised  Statutes,  725,  sections  30  and  31 : 

{  30.  Where  a  future  estate  shall  be  limited  to  heirs  or  issue,  or  children, 

posthumous  children  shall  be  entitled  to  take,  in  the  same  manner  as  if  living 

at  the  death  of  their  parent.25 
S  31.  A  future  estate  depending  on  the  contingency  of  the  death  of  any 

person  without  heirs  or  issue,  or  children,  shall  be  defeated  by  the  birth  of 

a  posthumous  child  of  such  person,  capable  of  taking  by  descent.^ 

Common-law  Rule  and  Reason  for  this  Enactment.  At  common  law 
posthumous  children  could  take  by  descent,^*  but  not  take  under  a 
devise  or  by  a  limitation  by  way  of  contingent  remainder,  if  the 
precedent  estate  of  freehold  had  expired  before  their  birth."  Al- 
though the  decision  in  Reeve  v.  Long  to  that  effect  was  reversed 
in  the  House  qf  Lords,  contrary  to  the  opinion  of  all  the  judges,® 
it  led  to  the  statute  10  and  11  William  III,  chapter  16,  enabling 
posthumous  children  to  take  by  way  of  remainder.^  The  revisers 
of  the  statutes  said  that  this  statute,  10  and  11  William  III,  chap- 
ter 16,  was  not  re-enacted  in  New  York.^  But  this  statement  is  in- 
correct; it  was  re-enacted  in  New  York  in  1774,'*  and  expressly 

2^  Repealed  by  Real  Prop.  Law  of  28  Steadfast  ex  dem.  Nicoll  v.  Nic- 

1909,  §  460,  art.   14,  chap.  50,  Con-  oil,  3  Johns.  Cas.  18,  22;   Marsellis 

solidated  Laws.    See  below,  §  460.  v.  Thalhimer,  2  Paige,  35;  Howe  v. 

25  Repealed,  chap.  547,  Laws  1896.  Van  Schaick,  3  Barb.  Ch.  488,  508. 

2«  Reeve  v.   Long,   i   Salk.  227,   3  ^Cf.  4  Kent.  Comm.  249;  Cooper 

Lev.  408,  4  Mod.  282 ;  Watkins,  Desc.  v.  Heatherton,  65  App.  Div.  561,  566. 

131;   I   Black.   Comm.   130;   Challis,  so  Note  to  i  R.  S.  725,  §  31,  Ap- 

III.  pendix  III,  infra, 

27  Reeve  v.   Long,   i   Salk.  227,  3  **  Laws  of  1774,  chap.  2. 
Lev.    408,   4    Mod.    282;    Mason   v. 
Jones,  2  Barb.  229,  251,  252. 
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repealed  in  1788.^^  After  1788  the  common  law  was,  by  reason 
of  the  reversal  of  Reeve  v.  Long,^  presumed  to  authorize  posthu- 
mous children  to  take  by  way  of  contingent  remainder  in  this 
State.^  But  the  revisers  said  they  did  not  think  that  point  clear ; 
a  doubt  often  concurred  in  by  eminent  lawyers.^  Hence,  this  pro- 
vision,^ and,  in  order  to  prevent  tfie  vesting  of  a  limitation  to  take 
effect  in  lieu  of,  or  after,  such  contingent  remainder  to  a  post- 
humous child,  the  other  section^''  now  consolidated.^ 

Interest  on  Legacy.  Where  a  posthumous  child  is  entitled  to  a 
legacy,  with  interest,  the  interest  is  to  be  calculated  from  the  time 
of  its  birth,  and  not  from  the  death  of  testator.®® 

Section  56  of  This  Act  Does  Not  Apply  to  Descents.  It  will  be  observed 
that  this  section  refers  wholly  to  cases  where  the  posthumous  child 
takes  by  some  limitation  by  way  of  remainder,  and  not  to  cases  of 
descent,  elsewhere  provided  for  in  the  statutes."*^ 

How  Far  After-born  ChUdren  Are  Bound  by  Decrees  in  Suits,  etc  How 
far  after-bom  children  are  bound  by  decrees  in  partition  suits  is 
discussed  in  a  number  of  decisions;*^  and  in  other  decisions  are 
considered  the  effect  of  judicial  sales  on  their  property  interests;^ 
likewise  how  far  they  are  to  be  bound  by  a  decree  construing  a 
will.**    These  decisions   are   interesting  and   important,  but  their 

33  Steadfast  ex  dem.  NicoU  v.  Nic-  Sccor,  31  App.  Div.  103;  affd.,   157 

oil.  3  Johns.  Cas.  18,  23;  2  J.  &  V.  N.  Y.  402;  Rockwell  v.  Decker,  33 

354,  $  I.  Hun,  343 ;  Downey  v.  Seib,  185  N.  Y. 

^  Supra.  427;  cf,  Paget  v.  Melcher,  42  App. 

w  Willard,  Real  Prop.  &  Conv.  171,  Div.  76. 

citing   Steadfast   ex  dem.    NicoU   v.  ^  Monarque  v.  Monarque,  80  N.  Y. 

Nicoll;  4  Kent  Comm.  249.  320;  Ebling  v.  Dreyer,  149  id.  460; 

» Challis,     159 ;    cf,    Marsellis    v.  Rhodes  v.  Caswell,  41  App.  Div.  229 ; 

Thalhimcr,  2  Paige,  at  p.  40.  Kent  v.  Church  of  St.  Michael,  136 

««i  R.  S.  72s,  §  40;  Real.  Prop.  N.  Y.  10,  17;  Kirk  v.  Kirk,  137  id. 

Law,  fi  46.  510,  516;   McGillis  v.   McGillis,    154 

» I  R.  S.  72s,  S  31.  i<l-   532,  548 ;   O'Donoghue  v.  Boies, 

»Real  Prop.  Law,  8  56.  I59   id    87;    Adams   v.    Backer,    29 

» Lawrence  v.  Lawrence,  i   Edw.  Misc.  Rep.  93 ;  Livingston  v.  Living- 

557.  ston,  56  App.  Div.  484;  Myer  v.  Mc- 

*®i   R.   S.   754,    S    18;   now   f  93,  Cullough,  63  id.  321;  Matter  of  Asch, 

Decedent  Estate  Law.  75  id-  4^6,  495-    Sec  §  67,  Real  Prop. 

**  Story,  Eq.  Jurisp.,  I  656a ;  Fox  Law,  infra, 

V.  Fee.  24  App.  Div.  314,  and  cases  ^  Kilpatrick  v.  Barron,  125  N.  Y. 

cited;  Kent  v.  Church  of  St.  Michael,  75i ;  Harrison  v.  McAdam,  38  Misc. 

136  N.  Y.   10;   Matter  of  Baer,  147  Rep.   18;   and  see   Downey  v.   Seib, 

id.  348;  Townshend  v.  Frommer,  125  102  App.  Div.  317;  affd.,  185  N.  Y. 

id.  446 ;  Campbell  v.  Stokes,  142  id.  427 ;  Tonnele  v.  Wetmore,  19S  N.  Y. 

23;   Mead   v.   Mitchell,    17   id.   210;  436. 
Moore  v.  Littel,  41  id.  76;  Smith  v. 
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consideration  is  beyond  the  scope  of  this  treatise.  A  recent  statute 
seems  to  contemplate  the  sale,  upon  application  to  the  court,  of 
the  contingent  interests  of  infants  not  in  being  as  well  as  of  tiae 
property  of  those  in  being.** 

**  Chap.  154,  Laws  of  1903,  amend- 
ing S  2348,  Code  Civ.  Proc.  See 
chap.  49,  Laws  of  1907;  S  (fj^  infra. 
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§57.  When  expectant  estates  are  defeated.    An  expectant 

estate  cannot  be  defeated  or  barred  by  any  transfer  or  other 
act  of  the  owner  of  the  intermediate  or  precedent  estate,  nor 
by  any  destruction  of  such  precedent  estate  by  disseizin, 
forfeiture,  surrender,  merger  or  otherwise ;  but  an  expectant 
estate  may  be  defeated  in  any  manner,  or  by  any  act  or 
means  which  the  party  creating  such  estate,  in  the  creation 
thereof,  has  provided  for  or  authorized.  An  expectant 
estate  thus  liable  to  be  defeated  shall  not,  on  that  ground, 
be  adjudged  void  in  its  creation. 

Formerly  section  47,  Real  Property  Law  of  1896,  chapter  XLVI,  General 
Laws: 

I  47.  When  expectant  estAtcs  are  defeated —  An  expectant  estate  can  not 
be  defeated  or  barred  by  any  transfer  or  other  act  of  the  owner  of  the 
intermediate  or  precedent  estate,  nor  by  any  destruction  of  such  precedent 
estate  by  disseizin,  forfeiture,  surrender,  merger  or  otherwise;  but  an  ex- 
pectant estate  may  be  defeated  in  any  manner,  or  by  any  act  or  means  which 
the  party  creating  such  estate,  in  the  creation  thereof,  has  provided  for  or 
authorized.  An  expectant  estate  thus  liable  to  be  defeated  shall  not,  on 
that  ground,  be  adjudged  void  in  its  creation.^ 

Section  47  was  formerly  i  Revised  Statutes,  725,  sections  32  and  33: 

I  32.  No  expectant  estate  can  be  defeated  or  barred  by  any  alienation,  or 
ether  act  of  the  owner  of  the  intermediate  or  precedent  estate,  nor  by  any 
destruction  of  such  precedent  estate  by  disseisin,  forfeiture,  surrender,  merger 
or  otherwise.^ 

i  33-  The  last  preceding  section  shall  not  be  construed  to  prevent  an  ex- 
pectant estate  from  being  defeated  in  any  manner,  or  by  any  act  or  means, 
which  the  party  creating  such  estate  shall,  in  the  creation  thereof,  have  pro- 
vided for  or  authorized;  nor  shall  an  expectant  estate  thus  liable  to  be 
defeated,  be  on  that  ground  adjudged  void  in  its  creation.^"^ 

Reaaon  of  Section.  The  original  revisers  in  their  note  gave  a  very 
clear  and  cogent  statement  of  their  reasons  for  the  first  part  of 
this  section.^  At  common  law  contingent  remainders  might  be 
barred  by  the  destruction  of  the  particular  estate  before  the  remain- 
der vested.*®  This  destruction  might  occur  by  the  surrender,  merger 
or  forfeiture,  of  the  precedent  estate  by  the  particular  tenant,  pend- 
ing the  contingency.**    The  remainder  might  be  barred  by  fine, 

<5  Repealed  by  Real  Prop.  Law  of         ^Note  to  i  R,  S.  725,  f  32,  Ap- 
1909,  f  460,  art.   14,  chap.  50,  Con-      pendix  III,  infra. 
solidated  Laws.    Sec  below,  I  460.  *»  Fearne,  Conting.  Rent  316  icq. 

*«  Repealed,    chap.    547,    Laws    of  »>  Challis,  94, 

1896. 

^^  Repealed,   chap.    547,    Laws    of 
1896. 
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or  recovery,  or  by  a  feoffment.*^^  For  this  reason  limitations  of 
remainders,  even  after  estates  tail,  were  not  regarded  as  within  the 
rule  against  perpetuities.*^  After  the  Statutes  of  Uses  and  Wills 
were  passed,  executory  limitations  of  estates,  taking  effect  contrary 
to  the  principles  of  the  common  law  being  freely  allowed,*^  such 
contingent  future  estates  as  were  effected  by  way  of  springing  or 
shifting  uses*^  or  executory  devises,"  were  held  not  to  be  able  to 
be  defeated  by  the  act  of  the  tenant  of  the  precedent  estate.^  This 
being  so,  these  executory  limitations  were  finally  subjected  to  the 
rule  against  perpetuities.*^''  Had  the  decision  been  the  other  way, 
the  rule  against  perpetuities  would  not  have  been  formulated."® 
The  revisers  saw  no  reason  why,  at  common  law,  contingent  estates, 
created  by  an  executory  devise,  could  not  be  barred,  and  a  con- 
tingent estate,  by  way  of  remainder,  could  be  barred  and  destroyed 
by  the  particular  tenant.  As  the  revisers  had  expressly  subjected 
all  future  estates  to  the  rule  against  perpetuities,*®  they  deemed  it 
proper  that  no  future  estates,  valid  within  that  rule,  should  be 
defeated  by  the  act  of  the  owner  of  some  precedent  estate.®^  Hence 
the  first  part  of  the  above  consolidated  sections.  The  various 
changes  effected  in  the  old  rule  by  this  and  kindred  sections  are  dis- 
cussed in  Moore  v.  Littel,®^  and  other  cases.® 

Expectant  Estate  May  Be  Defeated  as  Provided  by  Settlor.  A  fee  sim- 
ple in  remainder,  although  vested,  may  be  so  limited  as  to  divest,® 
and  this  was  so  at  common  law,  if  the  limitation  took  effect  as  a 
use  or  an  executory  devise.®*  But  now  the  fee  may  be  so  limited  by 
deed  or  any  other  instrument  of  conveyance,  and  the  limitation  is 
valid  if  the  defeasance  take  place  within  the  time  allowed  by  the  rule 


*^^  Feame,  Coming,  Rem.  .317; 
Lewis,  Perp.  132  seq. 

^  Sec  Supra,  under  §  42,  p.  266. 

'^Van  Home  v.  Campbell,  100  N. 
Y.  at  p.  292,  and  pp.  265,  271,  supra, 

w  Lewis,  Perp.  128. 

w  Lewis,  Perp.  131. 

w  Lewis,  Perp.  131  seq. 

^"^  Lewis,  Perp.  130  seq.;  Butler's 
note  to  Fearne,  Conting.  Rem.  565, 
566;  supra,  p.  265. 

**  Lewis,  Perp.  134,  et  supra,  pp. 
41,  42,  246,  note. 

®*ReaI  Prop.  Law,  §  42. 

^Revisers'  note  to  i  R.   S.  72Sf 


§  32;  Griffin  v.  Shepard,  124  N.  Y. 
at  p.  76;  Green  v.  Head,  54  Misc 
Rep.  454,  457. 

ei  41  N.  Y.  at  p.  78. 

®  Bennett  v.  Garlock,  10  Hun,  328* 

341. 
^§42,  Real  Prop.  Law;  Radlcy 

V.  Kuhn,  97  N.  Y.  26,  35;  Williams 

V.  Jones,   166  id.  538,  539;  Rudd  v. 

Cornell,  58  App.  Div.  207,  216;  Van 

Home   V.    Campbell,    100   N.   Y.  at 

p.  292 ;  Dana  v.  Jones,  91  App.  Div. 

496,  499. 

e*  Supra,  pp.  41,  254. 
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against  a  perpetuity.®^  The  second  part^  of  the  foregoing  consoli- 
dated section  had  reference  to  a  totally  distinct  principle.  It  is  to 
be  considered  with  reference  to  the  pre-existing  law.  It  is  thought 
to  justify  a  limitation  of  a  mere  possibility  by  way  of  a  remainder 
after  an  estate  in  fee,  although  the  power  of  defeating  a  possibility 
of  enjoying  the  remainder  in  possession  is  expressly  vested  in  the 
first  taker.^  Such  a  limitation  of  a  fee  would,  before  the  Revised 
Statutes,  have  been  invalid,^  and  it  is  assumed  that  where  suc- 
cessive gifts  or  devises  are  totally  repugnant,  they  may,  under  the 
Revised  Statutes  be  still  void.^  But  now  even  in  the  case  of  in- 
consistent devises,  if  the  inconsistency  enter  into  the  limitation 
itself,  it  may  be  supported  under  this  section,*^®  or  as  a  power 
annexed  to  a  life  estate/^  The  common  law  rule  that  an  executory 
devise  is  void  if  the  first  taker  has  an  absolute  power  of  disposi- 
tion is  held  to  be  abrogated  by  this  sectionJ^ 

Life  Tenant's  Power  of  Dispoaition,  or  Spending,  Not  Inconsistent  with 
Senuunder  over.  The  question  how  far  a  power  of  disposition  of  the 
corpus  of  an  estate  by  the  life  tenant  carries  a  fee,  or  is  inconsistent 
with,  or  repugnant   to,   a  remainder  over,  is  discussed  in  many 


"Mott  V.  Ackerman,  92  N.  Y.  at 
p.  549;  Matter  of  Wiley,  iii  App. 
Div.  590^  595,  596;  revd.,  188  N.  Y. 

579. 

^Supra,  p.  363;  I  R.  S.  725,  S  33. 

•'Grcyston  v.  Clark,  41  Hun,  125 
130;  Flanagan  v.  Flanagan,  8  Abb. 
N.  C  413,  417;  Roosa  V.  Harrington, 
171  N.  Y.  341. 

•Van  Horne  v.  Campbell,  100  N. 
Y.  267;  Jackson  v.  Robins,  16  Johns. 
537;  Greyston  v.  Clark,  41  Hun,  125, 
129 ;  Paterson  v.  Ellis,  1 1  Wend.  259 ; 
Wright  V.  Miller,  8  N.  Y.  9,  25 ;  Tut- 
hill  V.  Davis,  121  App.  Div.  290. 

•^Crozier  v.  Bray,  120  N.  Y.  at 
p.  373;  Campbell  v.  Beaumont,  91  id. 
464;  Cokman  v.  Beach,  97  id.  at 
p.  553 ;  Mersereau  v.  Kemp,  42  Misc. 
Rep.  353;  Kelly  V.  Hogan,  71  App. 
^«  343;  Mitchell  V.  Van  Allen,  75 
id.  397;  Matter  of  McOure,  136  N. 
Y.  23(8,  241 ;  Hasbrouck  v.  Knobloch, 
59  Misc.  Rep.  99,  loi;  Gaylord  v. 
Barnes,  ia8  App.  Div.  810,  813. 

WL^gett  V.  Firth,  132  N.  Y.  7,  ii ; 


Bell  V.  Warn,  4  Hun,  406;  Kendall 
V.  Case,  84  id.  124;  Terry  v.  Rector 
St.  Stephen's  Church,  79  App.  Div. 
527;  Owens  v.  Owens,  64  id.  212; 
Matter  of  Hunt,  38  Misc.  Rep.  30;  84 
App.  Div.  159;  Matter  of  Skinner,  81 
id.  4^9 ;  Matter  of  Trelease,  49  Misc. 
Rep.  205;  Leggett  v.  Stevens,  185  N. 
Y.  70;  Tuthill  v.  Davis,  121  App. 
Div.  290. 

^1  Matter  of  Cager,  in  N.  Y.  343, 
349;  Leggett  V.  Firth,  132  id.  7»  "^ 
Wells  V.  Seeley,  47  Hun,  109;  Flana- 
gan V.  Flanagan,  8  Abb.  N.  C.  413, 
418;  Terry  v.  Wiggins,  47  N.  Y.  512; 
Owens  V.  Owens,  64  App.  Div.  212; 
Minges  v.  Mathewson,  66  id.  379; 
Matter  of  Meyer,  83  id.  381 ;  Hebberd 
V.  Lose,  107  id.  425;  Dodin  v.  Dodin 
116  id.  327;  Matter  of  Pierson,  58 
Misc.  Rep.  94;  cf.  Solley  v.  West- 
cott,  43  id.  188;  Hayes  v.  Gunning, 

SI  id.  517. 

''^  Leggett  V.  Firth,  132  N.  Y.  7; 
Tuthill  V.  Davis,  121  App.  Div.  29a 


366 


Expectant  Estates,  How  Defeated. 


$57 


cases,  involving  both  realty  and  personalty."  This  power  has 
lately  been  held  to  carry  a  fee  to  the  grantee  of  the  power  quoad 
creditors.^"*     But  the  weight  of  authority  is  otherwiseJ^ 

Where  an  estate  with  power  of  spending,  or  consuming,  is  lim- 
iied  to  a  first  taker  or  trustee,  remainder  over  in  fee,  such  a  limita- 
tion of  a  remainder  is  not  unlike  a  limitation  of  a  remainder  in 
consumable  or  perishable  articles^**  It  is,  however,  now  distinctly 
l)ermissible  under  this  section  of  this  statute,  when  the  intention 
to  give  the  first  taker  this  power  is  manifest,  even  if  the  possibility 
of  the  enjoyment  of  the  remainder  in  possession  is  practically  nilJ^ 


'^Cf.  Matter  of  Westcott,  i6  N.  Y. 
St.  Rep.  286-289;  Simpson  v.  French, 
6  Dem.  108;  Greyston  v.  Clark,  41 
Hun,  125;  Bell  v.  Warn,  4  id.  406; 
Rose  V.  Hatch,  55  id.  547;  s.  c,  125 
N.  Y.  427;  Cole  V.  Qourlay,  9  Hun, 
453;  Wells  V.  Seeley,  47  id.  109; 
Douglass  V.  Hazen,  8  App.  Div.  25; 
Swarthout  v.  Renier,  143  N.  Y.  499; 
Van  Axte  v.  Fisher,  117  id.  401 ;  Mat- 
ter of  Gardner,  140  id.  122;  Schmeig 
V.  Kochersberger,  18  Misc.  Rep.  617; 
Simmons  v.  Taylor,  19  App.  Div.  499 ; 
Matter  of  Haskell,  19  Misc.  Rep.  206; 
Hlauvelt  v.  Gallagher,  22  id.  565; 
Matter  of  Skinner,  81  App.  Div.  449 ; 
Matter  of  Stickney,  41  Misc.  Rep. 
70;  Solley  V.  Westcott,  43  id.  188; 
Lewis  V.  Howe,  174  N.  Y.  340;  Cook 
V.  Sackett,  no  App.  Div.  322;  Hayes 
V.  Gunning,  51  Misc.  Rep.  517; 
Farney  v.  Weirich,  52  id.  245;  Ben- 
nett V.  McLaughlin,  57  id.  507 ;  Mat- 
ter of  Pierson,  58  id.  94;  39  American 
Law  Rev,  143. 


'*  Solley  V.  Westcott,  43  Misc.  Rep. 
88. 

71^  See  below  under  fiS  149,  151,  153 
and  154,  Real  Prop.  Law. 

70  2  White  &  Tudor,  Lead.  Cas.  in 
Equity,  note,  p.  262,  on  specific  be- 
quest of  consumable  articles ;  and  sec 
Van  Home  v.  Campbell,  100  N.  Y. 
287,  for  an  excellent  summary  of  the 
law  of  "  possible  remainders." 

'T  See  above,  authorities  cited  note 
7i»  P-  36s ;  Matter  of  Travis,  30  App. 
Div.  261,  265 ;  Minges  v.  Mathewson, 
66  id.  379;  Matter  of  Meyer,  83  id. 
381;  Hasbrouck  v.  Knobloch,  130 
id.  378;  Matter  of  Babcock,  S7 
Misc.  Rep.  445.  Sed  cf.  Solley  v. 
Westcott,  43  id.  188;  Hayes  v.  Gun- 
ning, 51  id.  517;  Matter  of  Hibbard, 
53  id.  196;  Tuthill  V.  Davis,  121  App. 
Div.  290;  and  see  further  under 
8  149,  infra,  **  Life  tenant's  power  to 
dispose  of  carpus." 
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Effect  on  valid  remainders  of  determination  of  prece- 
dent estate  before  contingency.    A  remainder  valid  in  its 
^^eation  shall  not  be  defeated  by  the  determination  of  the 
^^edent  estate,  before  the  happening  of  the  contingency  on 
^hich  the  remainder  was  limited  to  take  effect ;  should  such 
^^tingency  afterwards  happen  the  remainder  shall  take 
>v  ^ect  in  the  same  manner  and  to  the  same  extent  as  if  the 
.       Cedent  estate  had  continued  to  the  same  period. 

\^.     ^%rly  section  48,  Real  Property  Law  of  18^,  chapter  XLVI,  General 

(  48.  Effect  on  valid  xemainden  of  deteimination  of  precedent  estate  before 
contingency. —  A  remainder  valid  in  its  creation  shall  not  be  defeated  by 
the  determination  of  the  precedent  estate,  before  the  happening  of  the  con- 
tingency on  which  the  remainder  was  limited  to  take  effect;  should  such 
contmgency  afterwards  happen  the  remainder  shall  take  effect  in  the  same 
manner  and  to  the  same  extent  as  if  the  precedent  estate  had  continued 
to  the  same  period.''^ 

Section  48  was  formerly  i  Revised  Statutes,  725,  section  34: 
I  34.  No  remainder  valid  in  its  creation,  shall  be  defeated  by  the  determi- 
nation .of  the  precedent  estate,  before  the  happening  of  the  contingency  on 
which  the  remainder  is  limited  to  take  effect;  but  should  ^uch  contingency 
afterwards  happen,  the  remainder  shall  take  effect,  in  the  same  manner  and 
to  the  same  extent,  as  if  the  precedent  estate  had  continued  to  the  same 
period.^ 

Szplanation  of  Section  58.  As  at  common,  law  the  particular  estate 
and  the  remainder  must  so  unite  as  to  prevent  any  abeyance  of 
the  seisin,  or,  if  they  did  not,  the  remainder  failed,*^  the  original  re- 
visers, in  this  section,  expressly  repealed  or  abrogated  an  old  rule  of 
law.  But  as  a  freehold  estate  can  by  section  50  of  this  act  be  limited 
to  begin  in  futuro^^  the  original  of  this  section  was  probably  drawn 
more  by  way  of  precaution  and  to  prevent  litigation  than  because 
it  was  absolutely  necessary  to  validate  limitations  of  estates  to  take 
effect  in  futuro,  even  when  by  way  of  a  quondam  remainder.^  But 
despite  this  section,  no  future  estate  suspending  the  power  of  aliena- 
tion can  now  take  effect  beyond  the  period  stated  in  the  section 
directed  against  a  perpetuity.®^ 

™  Repealed  by  Real  Prop.  Law  of  v.  Rawdon,  18  N.  Y.  412,  418;  supra, 

1909,  I  460,  art  14,  chap.  50,  Con-  pp.  28,  29,  46,  264. 

solidated  Laws.    See  below,  9  460.  ^^  Real  Prop.  Law,  §  50^  supra^ 

'^Repealed,    chap.    547,   Laws    of  ^Cf.  Sheridan  v.  House,  4  Abb. 

1896.  Ct  App.  Dec,  224. 

»See  Revisers'  note  to  i  R.  S.  725.  88  Real  Prop.  Law,  I  4^;  cf,  Mat- 

•  34>  Appendix  III,  infro;  Campbell  ter  of  Wilcox,  194  N.  Y.  288. 
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Estate  Results,  when.  If  the  particular  estate  determine  before  the 
contingency  on  which  the  remainder  is  Umited  occur,  then  the  es- 
tate results,®*  just  as  it  did  before  the  Revised  Statutes  in  the  case 
of  a  springing  use  or  devise.^ 

Remainders  Limited  on  Void  Particular  Estates.  It  is  now  held  that 
some  "  statutory  remainders  "  limited  on  void  particular  estates,  or 
on  estates  which  do  not  arise,  are  not  thereby  destroyed,  but  acceler- 
ated ;  provided  such  remainders  are  themselves  valid  within  tiie  rule 
against  a  perpetuity.  But  it  is  apprehended  that  these  decisions 
refer  to  former  shifting  uses  and  executory  devises,  and  not  to 
former  common-law  remainders  which  seem  still  void  if  the  par- 
ticular estate  fail.^ 

84  Sheridan  v.  House,  4  Abb.  Ct  ^  Kalish  v.  Kalish,  166  N.  Y.  368, 

App.  Dec  at  p.  224;  cf.  Kalish  v.  379;  Williams  v.  Jones,  id.  522,  537; 

Kalish,  166  N.  Y.  369,  379*  and  see  above,  pp.  256,  257,  under 

^  S'vpra,  pp.  41, 223  ;^^«»/ra,  p.  3^  S  40^  and  p.  316^  under  S  42. 
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§  59.  Qualities  of  expectant  estates.  An  expectant  estate  is 
descendible,  devisable  and  adienable,  in  the  same  manner  as 
an  estate  in  possession. 

Formerly  section  49,  Real  Property  Law  of  1896,  chapter  XLVI,  General 
Laws: 

S  49.  Qualities  of  expectant  estates — An  expectant  estate  is  descendible^ 

devisable  and  alienable,  in  the  same  manner  as  an  estate  in  possession.^ 

Section  49  was  formerly  i  Revised  Statutes,  725,  section  3$: 
i   35.  Expectant  estates   are   descendible,   devisable  and  alienable,  in  the 
same  manner  as  estates  in  possession.^ 

Bs^ectant  Estates.  Expectant  estates  are  defined  by  this  act  as  "  an 
estate  in  which  the  right  of  possession  is  postponed  to  a  future 
time/'® 

Benudndera^  At  common  law  vested  remainders  were  estates,^ 
whereas  contingent  remainders  were  interests  only.®*  Vested  re- 
mainders were  not  only  alienable,  but  also  descendible  at  common 
law,  and  d  fortiori  are  now  so  under  this  section,^  unless  they  are 
tlkose  vested  remainders  which  open  to  let  in  when  they  are  only 
descendible  subject  to  the  condition.®* 


•^  Repealed  by  Real  Prop.  Law  of 
1909,  S  460,  art  14,  chap.  50,  Con- 
solidated Laws.    See  below,  {  4160. 

^  Repealed,  chap.  547,  Laws  of 
1896. 

*•  i  35»  supra. 

**  Vanderheyden  v.  Crandall,  a 
Den.   at  p.  20;  2  Washburn,  R.  P. 

553. 
w  Lewis  Bowles's  Case,  11  Rep.  79. 

And    see   Lord    Hardwicke   to   this 

same  effect   in   Garth   v.   Cotton,   i 

White  &  Tudor,  Lead.  Cas.  in  Equity, 

pp.  836,  837;  Higgins  V.  Downs,  loi 

App.  Div.  119^  124;  et  infra,  under 

this  section. 

•^Watk.   Desc.   123;  Lawrence  v. 

Bayard,  7  Paige,  70;  Savage  v.  Pike, 

45    Barb.   464,   469;    Ham   v.    Van 

Orden,  84  N.  Y.  257,  270;  Moore  v. 

24 


Littel,  41  id.  66;  Doe  v.  Provoost,  4 
Johns.  61 ;  Matter  of  Batelle,  24  Misc. 
Rep.  61 ;  Carpenter  v.  Schermerhom, 
2  Barb.  Ch.  315,  320;  Lyons  v. 
Ostrander,  167  N.  Y.  135;  Shaw  v. 
English,  40  Misc.  Rep.  37;  Lewis  v. 
Howe,  64  App.  Div.  572,  578;  affd., 
174  N.  Y.  340;  Rothschild  v.  Schiff, 
188  id.  327,  333;  Bergmann  v.  Lord, 
194  id.  70,  75,  51  Misc.  Rep.  213; 
Matter  of  Genunge  v.  Murphy,  59 
id.  381,  382;  Dickinson  v.  Blake,  116 
App.  Div.  545;  Runyon  v.  Gruble,  119 
id.  17;  cf,  Dougherty  v.  Thompson, 
167  N.  Y.  472. 

»3  Rothschild  v.  Schiff,  188  N.  Y. 
327,  333;  Merolla  v.  Lane,  122  App. 
Div.  535,  539;  cf.  i  1665,  Code  Civ. 
Proc 
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Settlement  of  Vested  Remainders.  Vested  remainders,  which  do  not 
open  to  let  in,  may  be  settled  in  the  same  manner  as  estates  in  pos- 
session, and  the  estates  thus  derived  out  of  the  remainder,  in  quality 
and  quantity  are  like  other  derivative  estates.** 

Contingent  Interests.  At  common  law  and  before  the  Revised  Stat- 
utes expectant  interests  in  land,  if  contingent,  were  not  assignable 
before  the  contingency.®*  Contingent  interests  might  be  so  remote 
as  to  constitute  a  mere  possibility  of  inheritance.**  "  To  prevent 
maintenance  and  the  multiplying  of  contentions  and  suits,  it  was 
an  established  maxim  of  the  common  law,  that  no  possibility,  right, 
title,  or  any  other  thing  that  was  not  in  possession  or  vested  in  right 
could  be  granted  or  assigned  to  strangers."  ^ 

Contingent  Remainders  and  Possibilities.  But  contingent  remainders 
might  pass  by  estoppel,  by  deed  or  fine,  or  by  common  recovery, 
wherein  the  person  entitled  to  the  contingent  estate  comes  in  as 
vouchee,  and  th:y  were  assignable  in  equity.^  So  a  possibility, 
coupled  with  an  interest  when  the  person  was  fixed  and  ascertained, 
was  distinguished  for  purposes  of  release  and  devise  from  a  wholly 
contingent  interest  or  a  bare  possibility.**  Contingent  remainders 
and  estates  were,  however,  finally  held  devisable,*  and  also  descendr 
ible,^  except  the  existence  of  the  devisee  of  the  continpent  interest 
at  some  particular  time  might,  by  implication,  enter  and  make  a  part 


•*  Gilliam  v.  Guaranty  Trust  Co., 
Ill  App.  Div.  656,  660,  661;  affd., 
186  N.  Y.  127;  Wilber  v.  Wilber,  45 
App.  Div.  158,  162;  Flanagan  v. 
Stapler,  28  id.  319;  Byrnes  v.  Stil- 
well,  103  N.  Y.  at  p.  461. 

»*Sec  supra,  p.  231,  under  I  40, 
Real  Prop.   Law. 

••*  Edwards  v.  Varick,  5  Den.  at 
p.  685;  Gilliam  v.  Guaranty  Trust 
Co.,  Ill  App.  Div.  656,  660,  661. 

•'Miller  V.  Emans,  19  N.  Y.  at 
p.  390,  citing  note  212  to  Co.  Litt. 
264,  266:  Upington  v.  Corrigan,  151 
N.  Y.  at  p.  148;  Smith,  Real  and 
Pers.  Prop.  55;  §  41,  Consol.  Pers. 
Prop.  Law. 

*  Cruise  Dig.,  tit.  16,  chap.  8,  II  20, 
22:  Feame,  Conting.  Rem.  365,  366; 


Nicoll  v.  N.  Y.  &  Erie  R.  R.  Co.,  12 
N.  Y.  at  p.  132;  Stover  v.  Eycle- 
shimer,  4  Abb.  Ct.  App.  Dec.  309. 

^  I  Prest.  Est.  76 ;  4  Kent  Comm, 
262;  Moore  v.  Littel,  41  N.  Y.  at 
p  83;  Hennessy  v.  Patterson,  85  id. 
91,  99;  Pond  V.  Bergh,  10  Paige,  140. 

1  Cruise  Dig.,  tit.  16,  chap.  8,  I  23 ; 
Fearne,  Conting.  Rem.  367,  note  g. 
See  a  curious  note  of  reporter  on  this 
point,  41  N.  Y.  at  p.  228. 

2Watk.  Desc.  4;  Cruise  Dig.,  tit. 
16,  chap.  8,  II  14,  IS,  16;  Fearne, 
Conting.  Rem.  364;  Kenyon  v.  See. 
94  N.  Y.  563.  568;  Hennessy  v.  Pat- 
terson, 85  id.  91,  99;  Wadsworth  v. 
Murray,  29  App.  Div.  191,  196;  Roosa 
V.  Harrington,  31  Misc.  Rep.  529: 
Ward  V.  Ward,  131  Fed.  Rep.  946. 
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of  the  contingency  itself  upon  which  such  interest  was  intended  to 
take  eflFect.' 

Be^rsioiu.  Reversions  expectant  on  a  freehold  estate  are  alien- 
able  and  also  are  devisable  and  descendible.*  Reversions  are  con- 
trasted with  "  future  estates,"  by  the  original  revisers,  from  the 
point  of  view  of  interest,  although  classified  with  expectant  estates 
from  the  point  of  view  of  possession.**  Yet  reversions  are  always 
vested  in  interest*  and  consequently  can  be  dealt  with  by  the  owner 
precisely  as  if  in  possession.'^ 

Descent  of  Kerenions  and  Remainders.  At  common  law,  a  reversion 
or  a  remainder  in  fee,  expectant  on  a  freehold  estate,  did  not,  dur- 
ing the  continuance  of  such  freehold  estate,  pass  by  descent  from  a 
person  in  whom  title  thereto  had  vested  by  descent  (as  a  new  stock 
of  inheritance)  unless  some  act  of  ownership  which  the  law  re- 
garded as  an  equivalent  to  an  actual  seisin  had  been  exercised  by 
the  owner  over  such  expectant  estate.®  But  such  is  no  longer  the 
law.*  The  common  law  was  otherwise  when  the  future  estate  was 
acquired  by  purchase,  for  the  purchaser  became  a  new  stock  of 
descent  and  on  his  death  the  estate  passed  directly  to  his  heir-at- 
law,  as  at  present.*® 

Posaibilitiea  and  Contingent  Interests  under  the  Revised  Statutes.  How 
far  the  revisers  intended,  by  this  section,  to  alter  the  rules  of  the 
common  law  in  respect  of  possibilities  and  contingent  interests  in 
real  property  will  now  be  considered.  It  will  be  observed  in  the 
first  place,  that  the  section  relates  wholly  to  estates.  At  common 
law,  a  contingent  remainder  was  an  interest,  not  an  estate."    But, 


*  Mr.  Butler's  note  to  Feame,  Con- 
ting.  Rem.  364,  citing  English  au- 
thorities; Edwards  v.  Varick,  5  Den, 
685, 686;  Paget  v.  Melcher,  156  N.  Y. 
309;  Stringer  v.  Barker,  no  App. 
l^iv-  37»  39;  Schell  v.  Carpenter,  50 
Misc.  Rep.  400;  cf,  Byrnes  v.  Stilwell, 
103.  id.  at  p.  461,  as  to  future  estates 
vested  but  liable  to  be  divested ;  also 
Flanagan  v.  Staples,  28  App.  Div. 
319;  Dougherty  v.  Thompson,  167 
N-.  Y.  472 ;  Gilliam  v.  Guaranty  Trust 
Co.,  II J  App.  Div.  656^  661;  affd., 
186  N.  Y,  127. 

*  Vanderheydcn  v.  Crandall,  2  Den. 
p,  23 ;  Fowler  v.  Griffin,  3  Sandf .  3S5. 

*  H  35,  36,  supra. 

*  I  39.  supra. 


'^N.  Y.  Life  Ins.  &  Trust  Co.  v. 
Cary,  191  N.  Y.  33,  40,  41. 

*  Jackson  v.  Hendrick,  3  Johns. 
Cas.  214;  Jackson  v.  Hilton,  16 
Johns.  96;  Vanderheydcn  v.  Cran- 
dall,  2  Den.  9,  24. 

®  Barber  v.  Brundage,  50  App.  Div. 
123,  124;  Lakey  v.  Scott,  15  Week. 
Dig.  148;  Pomroy  v.  Hincks,  180  N. 
Y.  y^;  cf.  Moore  v.  Littel,  41  N.  Y. 
66;  Manhattan  Real  Estate  Assn.  v. 
Cudlipp,  80  App.  Div.  532,  536. 

^^>  Vanderheydcn  v.  Crandall,  2 
Den.  9,  25;  Barber  v.  Brundage,  50 
App.  Div.  123. 

"2  Prest.  Abst.  107;  Challis,  58; 
Nicoll  v.  N.  Y.  &  Erie  R.  R.  Co.,  12 
N,  Y.  at  p.  135.' 
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since  the  Revised  Statutes,  a  contingent  remainder  is  always  re- 
garded as  an  "  expectant  estate  "  for  the  purposes  of  the  application 
of  this  section/*  unless  the  remainder  is  to  a  person  not  in  being/^ 
although  formerly  a  contingent  remainder  was  not  an  estate  and  did 
not  confer  seisin  for  the  purposes  of  descent  ^*  in  all  cases.^*  But 
contingent  interests  do  not  yet  pass  to  assignees  in  bankruptcy.^* 
The  tendency  of  modern  law  is,  however,  to  render  all  future  and 
contingent  interests  in  personal  property  assignable.*^ 

Possibility  of  Reverter  Since  the  Revised  Statutes.  A  possibility  of 
reverter  is  not,  however,  an  estate  under  this  section.  Upon  every 
determinable  fee  or  grant  subject  to  a  condition  subsequent,  there 
is  annexed  a  possibility  of  reverter.  At  common  law,  such  a  possi- 
bility of  reverter  was  descendible,  but  not  devisable  or  assignable." 
Since  the  Revised  Statutes  such  a  possibility  of  reverter  is  held  not 
to  be  an  estate  in  lands,  under  the  section  of  the  act  now  under  con- 
sideration,*® and  not  to  be  assignable,^®  or  devisable  ^^  although  it 


12  Lawrence  v.  Bayard,  7  Paige,  70, 
76;  Pickert  v.  Windecker,  73  Hun, 
476;  Hennessy  v.  Patterson,  85  N.  Y. 
91,  99;  Ham  V.  Van  Orden,  84  id. 
257,  270;  Beardsley  v.  Hotchkiss,  96 
id.  201,  213;  Crooke  v.  County  of 
Kings,  97  id.  421,  449 ;  Dodge  v.  Ste- 
vens, 105  id.  58s,  5^ ;  Griffin  v.  Shep- 
ard,  124  id.  70,  76;  Savage  v.  Pike,  45 
Barb.  464;  Freeborn  v.  Wagner,  2 
Abb.  Ct.  App.  Dec.  175,  182;  Ward 
V.  Ward,  131  Fed.  Rep.  946;  Baltes 
V.  Union  Trust  Co.,  180  N.  Y.  183, 
187;  Stringer  v.  Barker,  no  App. 
Div.  S7,  39;  Green  Head,  54  Misc. 
Rep.  454;  cf,  Vanderheyden  v.  Cran- 
dall,  2  Den.  at  p.  20,  as  to  vested  re- 
mainder.' 

18  Stringer  v.  Barker,  no  App. 
Div.  37,  39. 

i*Bing.  Desc.  221;  Vanderheyden 
V.  Crandall,  2  Den.  at  p.  25. 

^^  Fearne,  Conting.  Rem.  364,  note  e. 

^^  Supra,  p.  249,  under  §  40. 

J/^Kenyon  v.  Lee,  94  N.  Y.  at  p. 
568;  and  see  Fowler's  Pers.  Prop. 
Law  (2d  ed.),  pp.  19,  206. 


isChallis,  58,  63,  153;  Prest  Shcp. 
Touch.  120;  sed  cf.  Judge  Hare's 
note  to  Dtmipor's  Case,  i  Smith,  L. 
C 

i^Upington  v.  Corrigan,  151  N.  Y. 
143;  Nicoll  v.  N.  Y.  &  Erie  R.  R. 
Co.,  12  id.  121,  123;  Vail  v.  L.  L  R. 
R.  Co.,  106  id.  283;  United  States  v. 
Loughrey,  172  U.  S.  206;  cf.  New- 
kirk  V.  Newkirk,  2  Caines  Cas.  345, 
as  to  the  old  law;  and  see  above,  p. 
181,  et  infra, 

20Towle  V.  Remsen,  70  N.  Y.  at 
p.  312;  Upington  v.  Corrigan,  151  id. 
at  p.  152 ;  cf.  Code  Civ.  Proc,  f  1910, 
passed  after  Nicoll  v.  N.  Y.  &  Erie 
R.  R.  Co.,  12  N.  Y.  121,  was  decided. 
Observe  that  this  point  of  assigna- 
bility is  obiter  in  Upington  v.  Corri- 
gan. 

21  Countryman  v.  Deck,  13  Abb. 
N.  C.  no,'  112;  Van  Rensselaer  v. 
Ball,  19  N.  Y.  100,  103;  Upington  v. 
Corrigan,  151  id.  43;  cf.  Pond  v. 
Bergh,  10  Paige,  14a 
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may  be  released^  or  merge  in  the  inheritance.  Conditions  subse- 
quent (leaving  a  possibility  of  reverter)  may  be  reserved  only  for 
the  benefit  of  the  grantor  and  his  heirs,  and  no  others  may  take  the 
benefit  of  a  breach.^  Upon  the  death  of  the  grantor  before  entry, 
the  possibility  of  reverter  devolves  upon  the  heirs-at-law  of  grantor 
by  force  of  representation,  and  not  by  descent.^* 

Descent  of  Poasibilities.  Possibilities  are  said  by  Watkins,  in  his 
justly-celebrated  Treatise  on  Descents,®  to  be  descendible  to  the 
heirs  of  the  persons  entitled  to  them,  in  the  same  manner  as  re- 
mainders or  executory  devises.  If  this  statement  be  accurate  still, 
a  possibility  of  reverter,  being  a  right  of  entry  ^  sub  conditione,  fol- 
lows our  "  Statute  of  Descents."  ^  But  a  distinction  is  made  in  a 
late  case  between  "  representation  "  and  "  descent."  ^  It  is,  how- 
ever, to  be  noticed  in  this  connection  that  a  grant  in  fee  on  condition 
subsequent  that  the  grantee  render  rent  certain  has  been  held  not  to 
leave  a  "  possibility  of  reverter  "  in  grantor  and  his  heirs.^  This 
class  of  conditions  subsequent  do  not  depend  on  a  "  possibility  of 
reverter,"  but  the  rents  reserved  stand  on  a  statutory  basis,  and 
are,  in  this  State,  wholly  independent  of  the  common  law  or  of 
tenure.*' 

Detennioable  Fee.     A  determinable  fee  descends.^^ 

Power  of  Sale.  This  section  does  not  preclude  the  insertion,  in  a 
settlement,  of  a  power  of  sale,  the  execution  of  which  may  defeat 
the  very  expectant  estates  created  by  the  settlement.^^^ 


2*4  Kent  Conun.  9;  Church  in 
Brattle  Square  v.  Grant,  3  Gray 
(Mass.)*  142;  I  2359,  Code  Civ. 
Proc,  amended,  chap.  49,  Laws  of 

1907. 
a  Nicoll  v.  N.  Y.  &  Erie  R.  R.  Co., 

12  N.  Y.  at  p.  131 ;  Towle  v.  Remsen, 
70  id.  at  p.  312;  Hoyt  v.  Dillon,  19 
Barb.  644,  651 ;  Countryman  v.  Deck, 

13  Abb.  N.  C.  143- 

2*Upington  v.  Corrigan,  151  N.  Y. 
143;  cf.  Watk.  Desc.  5;  and  see  note, 
20  Abb.  N.  C.  61,  62,  for  difference 
between  representation  and  descent. 

25  P.  5 ;  p.  14,  London  Ed,  of  1837. 

*^  I  R.  S.  754,  8  27 ;  Decedent  Es- 
tate Law,  art.  3,  §  80,  formerly  S  280, 
Real  Prop.  Law  of  1896. 


V  Cf.  Stilwell  V.  Melrose,  15  Hun, 
387;  Decedent  Estate  Law. 

28Upington  v.  Corrigan,  151  N.  Y. 
143;  cf,  Watk.  Desc,  5,  and  note  to 
ao  Abb.  N.  C.  61. 

2»  Van  Rensselaer  v.  Read,  26  N.  Y. 
at  p.  563. 

*>  Van  Rensselaer  v.  Ball,  19  N.  Y. 
at  p.  105;  and  see  remarks  and  cita- 
tions under  Real  Prop.  Law,  §  31, 
at  pp.  191,  197,  supra. 

31  Stilwell  V.  Melrose,  15  Hun,  378, 
380. 

31%  Bascom  v.  Weed,  53  Misc.  Rep. 

499. 
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§  60.  Disposition  of  rents  and  profits.    A  disposition  of  the 

rents  and  profits  of  real  property  to  accrue  and  be  received 
at  any  time  subsequent  to  the  execution  of  the  instrument 
creating  such  disposition,  shall  be  governed  by  the  rules 
established  in  this  article  for  future  estates  in  real  property. 

Formerly  section  50,  Real  Property  Law  of  1896,  chapter  XL VI,  General 
Laws: 

S  50.  Disposition  of  rents  and  profits.— A  disposition  of  the  rents  and 
profits  of  real  property  to  accrue  and  be  received  at  any  time  subsequent 
to  the  execution  of  the  instrument  creating  such  disposition,  shall  be  gov- 
erned by  the  rules  established  in  this  article,  for  future  estates  in  real 
property.^* 

Formerly  i  Revised  Statutes,  725,  section  36: 

i  36.  Dispositions  of  the  rents  and  profits  of  lands,  to  accrue  and  be  re- 
ceived at  any  time  subsequent  to  the  execution  of  the  instrument  creating 
such  disposition,  shall  be  governed  by  the  rules  established  in  this  Article  in 
relation  to  future  estates  in  lands.^ 

Comment  There  were  certain  well-established  principles  regu- 
lating the  disposition  of  rents  and  profits  of  lands  at  the  common 
law.  The  foregoing  section  was  intended  to  bring  all  future  limita- 
tions of  the  rents  and  profits  of  lands  into  harmony  with  future 
estates  in  the  lands  themselves.^ 

Rent  an  Incorporeal  Horeditament  Rent  is  generally  classified  as  an 
incorporeal  hereditament,^  or  an  intangible  right  in  respect  of  land, 
which  right  passes  to  the  heir  on  intestate  successions."®  Even  this 
plain  definition  of  law  has  found  its  opponents  in  this  country,  who 
doubted  whether  any  rent  is  here  an  "  incorporeal  hereditament."  ^ 
But  nothing  else  is  now  better  established  than  that  a  rent  is  an 
incorporeal  hereditament.^  Burton  classed  rents  with  incorporeal 
tenements,**  and  so  Challis;*® 


82  Repealed  by  Real  Prop.  Law  of 
1909,  §  460,  art  14,  chap.  50,  Con- 
solidated Laws.     See  below,  §  460. 

^Repealed,  chap.  547,  Laws  of 
1896. 

8*  Per  V.  C.  McCoun,  in  Lorillard 
V.  Coster,  5  Paige,  at  pp.  195,  223, 
224;  s.  c,  14  Wend.  318. 

3B  2  Black.  Comm.  41 ;  Van  Rens- 
selaer V.  Hays,  19  N.  Y.  68;  De- 
cedent Estate  Law,  f  80,  chap.  13, 
Consolidated  Laws,  chap.  18,  Laws 
of  1909. 


««Co.  Litt.  6a;  Decedent  Estate 
Law,  §  80,  chap.  13,  Consolidated 
Laws,  chap.  18,  Laws  of  1909^ 

*■'  Bing.  Desc  23 ;  but  see  Van 
Rensselaer  v.  Hays,  19  N.  Y.  68. 

'SVan  Rensselaer  v.  Read,  26  N. 
Y.  at  p.  564;  Van  Rensselaer  v. 
Hays,  19  id.  68. 

^  Burton,  Compend.  of  Real  Prop. 
chap.  VI. 

^Challis,  Introductory  Reourks, 
at  pp.  2,  33. 
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Sent  a  *  Tenement"  So  a  rent  was  a  tenement  also,  in  the  sense  of 
being  a  subject  of  common-law  tenure.*^ 

Classification  of  Rents.  Rents  were  the  subject  of  an  accurate  classi- 
fication: (I)  Rent  incident  to  tenure.  (II)  Rent  which  is  not  in- 
cident to  tenure,  but  which  is  itself  a  tenement  and  capable  of  being 
the  subject  of  estates  limited  by  analogy  to  estates  in  lands. 
(Ill)  Rent  incident  to  reversions. 

No  Rents  Incident  to  Tenure  now.  Since  the  extinction  of  old  quit 
rents,  there  are  no  rents  in  this  State  incident  to  tenure.  The  last 
class,  or  rents  incident  to  reversions,  needs  no  explanation  as  such 
rents  follow  estates  in  lands.** 

Rents  Not  Incident  to  Tenure.  The  second  class  of  rents  only  need 
be  alluded  to.  They  include  the  older  perpetual  rents  of  the  law  of 
New  York.*®  Rents  were  at  common  law  divided  into  **  rents  serv- 
ice, rents  charge,  and  rents  seek.*'  After  the  Statute  of  Quia  Emp^ 
tores  there  could  be  no  rent  service  reserved  by  a  common  person 
on  a  conveyance  in  fee.**  But  a  rent  charge  might  be  reserved  to 
him  and  his  heirs  on  a  grant  or  conveyance  in  fee,  and  this  gave 
him  a  "  fee  simple "  in  the  rent.*^  Rent  charges  in  fee  simple 
were  formerly  very  common  in  New  York,*®  and  also  in  Liverpool,** 
and  Manchester,  England.  Such  a  rent  could  be  entailed  under 
the  Statute  De  DonisJ^  If  a  grantee  of  a  rent  in  fee  simple  died 
without  heirs  it  did  not  escheat,  but  the  owner  of  the  land  held  the 
land  discharged  of  the  rent.'^* 

Freeholds  in  a  Rent  in  Esse.  At  common  law  no  limitation  of  an 
estate  of  freehold  in  a  rent  in  esse  could  be  limited  so  as  to  exist  at 
intervals ;  it  was  otherwise  at  the  creation  of  the  rent.'*  Nor  could 
an  estate  of  freehold  in  a  rent  in  esse  be  limited  to  commence  in 
futuro.^    A  rent  charge  was  subject  to  dower  and  curtesy,**  and 


*»  Challis,  37. 

^  Supra,  pp.  i6s,  190. 

*^  Supra,  pp.  164  194. 

«  Litt,  §  213. 

^  Supra,  under  I  30^  at  p.  165, 
Real  Prop.  Law. 

^  18  Edw.  I,  chap,  i ;  Tudor,  Lead. 
Cas.  Real  Prop.  297;  Van  Rensselaer 
v.  Hays,  19  N.  Y.  at  p.  73, 

*7  Cruise  Dig.,  tit.  28,  chap.  2. 

^  Supra,  pp.  191,  193. 

^  Tudor,  Lead.  Cas.  Real  Prop. 
297;  Watk.  Desc.  (Ed.  1837)  247. 


w>  Challis,  38;  Cruise  Dig.,  tit.  28, 
chap.  2,  §  2. 

^1  Challis,  33 ;  Tudor,  Lead.  Cas. 
Real  Prop.  333;  cf.  Atty.-Gen.  v. 
Sands,  Hardr.  488;  s.  c,  Tudor, 
Lead.  Cas.  Real  Prop.  760. 

52  Challis,  88,  89. 

M  Challis,  87,  88;  i  Prest.  Est.  217; 
so  as  to  rent  de  novo,  Lewis,  Perp. 
note  6oa 

w  Co.  Litt  32a. 
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it  was  descendible  to  the  heirs  of  the  party  to  whom  it  was  re- 
served.^^ 

Perpetual  Rents  in  New  York.  The  nature  of  perpetual  rents  is- 
suing out  of  estates  in  fee,  and  the  constitutional  limitation  on 
demises  of  agricultural  lands  have  been  already  considered.^ 

Explanation  of  Section.  If  we  assume  that  a  rent  in  esse  is  now 
the  subject  of  limitation,  the  estates  created  therein,  their  duration, 
quantity,  and  quality,  are  made  precisely  analogous  by  the  above 
section  to  future  estates  in  lands.  There  may,  therefore,  be  a  fee 
simple  estate  in  a  rent;  two  successive  life  estates  to  persons  in 
being  with  remainder  over,  and  an  estate  pur  autre  vie  with  re- 
mainder over  in  fee  ^^  after  the  death  of  a  cestui  que  vie;  in  short, 
such  limitations  of  estates  in  the  rent  as  there  may  be  in  land  under 
this  article  of  the  "  Real  Property  Law."  ^  So  a  rent  in  esse  may 
be  limited  on  trusts  for  lives  with  remainder  over  in  fee  simple. 

wVan  Rensselaer  v.  Read,  26  N.  ^Supra^  pp.  190-200.  under   S  31, 

Y.  at  p.  564 ;  Watk.  Desc.  247 ;  supra.  Real  Prop.  Law. 

at  pp.    173,   180,  under   I   21,   Real  ^^  Real  Prop.  Law,  IS  44,  45,  supra. 

Prop.  Law.  WArt.  3. 
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§61.  Accumnlations.  All  directions  for  the  accumulation  of 
the  rents  and  profits  of  real  property,  except  such  as  are 
allowed  by  statute,  shall  be  void.  An  accumulation  of  rents 
and  profits  of  real  property,  for  the  benefit  of  one  or  more 
persons,  may  be  directed  by  any  will  or  deed  sufficient  to 
pass  real  property,  as  follows : 

1.  If  such  accumulation  be  directed  to  commence  on  the 
creation  of  the  estate  out  of  which  the  rents  and  profits  are 
to  arise,  it  must  be  made  for  the  benefit  of  one  or  more 
minors  then  in  being,  and  terminate  at  or  before  the  expira- 
tion of  their  minority. 

2.  If  such  accumulation  be  directed  to  commence  at  any 
time  subsequent  to  the  creation  of  the  estate  out  of  which  the 
rents  and  profits  are  to  arise,  it  must  commence  within  the 
time  permitted,  by  the  provisions  of  this  article,  for  the  vest- 
ing of  future  estates,  and  during  the  minority  of  the  bene- 
ficiaries, and  shall  terminate  at  or  before  the  expiration  of 
such  minority. 

3.  If  in  either  case,  hereinbefore  provided  for,  such  direc- 
tion be  for  a  longer  term  than  during  the  minority  of  the 
beneficiaries,  it  shall  be  void  only  as  to  the  time  beyond  such 
minority. 

Provided,  that  the  income  arising  from  any  real  property 
granted,  conveyed,  or  devised  in  trust  to  any  incorporated 
college  or  other  incorporated  literary  institution  for  any  of 
the  purposes  specified  in  section  one  hundred  and  fourteen 
of  this  chapter,  or  for  the  purpose  of  providing  for  the  sup- 
port of  any  teacher  in  a  grammar  school  or  institute,  may  be 
permitted  to  accumulate  until  the  same  shall  amount  to  a 
sum  sufficient,  in  the  opinion  of  the*  regents  of  the  university, 
to  carry  into  effect  any  of  the  charitable  uses  and  trusts 
mentioned  either  in  section  one  hundred  and  fourteen  of  this 
chapter  or  in  this  paragpraph  of  this  section. 

Provided,  if  any  of  the  principal  of  any  trust  fund  actually 
received  by  any  incorporated  college,  or  other  incorix)rated 
literary  institution,  or  by  the  corporation  of  any  city  or 
village,  or  by  the  commissioners  of  common  schools  of  any 
town,  or  by  the  trustees  of  any  school  district,  under  any 
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grant,  conveyance,  or  devise,  for  any  of  the  purposes  for 
which  trusts  are  authorized  under  section  one  hundred  and 
fourteen  of  this  chapter,  shall  subsequently  become  dimin- 
ished from  any  cause,  such  diminution  may  be  made  up  by 
the  accumulation  of  the  interest  or  income  of  the  principal 
of  such  trust  fund,  in  accordance  with  the  directions,  if  any 
contained  in  the  grant,  conveyance  or  devise  of  any  such 
trust  fund;  and  if  no  directions  for  that  purpose  are  con- 
tained in  such  grant,  conveyance  or  devise,  then  such  dimi- 
nution may  be  made  up  in  whole  or  in  part  by  such  accumu- 
lation, in  the  discretion  of  the  trustees  of  such  trust  fund; 
but  in  no  case  shall  such  accumulation  be  allowed  to  increase 
the  trust  fund,  beyond  the  true  amount  or  value  thereof, 
actually  received  by  the  trustees,  to  be  estimated  after  the 
deduction  of  all  liens  and  incumbrances  on  such  trust  fund, 
and  of  all  expenses  incurred  or  paid  by  the  trustees  in  the 
collection  or  obtaining  the  possession  of  the  same. 

Formerly  section  51,  Real  Property  Law  of  1896,  chapter  XL VI,  General 
Laws;  and  chapter  74,  Laws  of  1846,  and  chapter  432,  Laws  of  1855: 

S  51.  Accuinulatioiis. —  All  directions  for  the  accumulation  of  the  rents 
and  profits  of  real  property,  except  such  as  are  allowed  by  statute,  shall  be 
void.  An  accumulation  of  rents  and  profits  of  real  property,  for  the  benefit 
cf  one  or  more  persons,  may  be  directed  by  any  will  or  deed  sufficient  to 
pass  real  property  as  follows: 

1.  If  such  accumulation  be  directed  to  commence  on  the  creation  of  the 
estate  out  of  which  the  rents  and  profits  are  to  arise,  it  must  be  made  for 
the  benefit  of  one  or  more  minors  then  in  being,  and  terminate  at  or  before 
the  expiration  of  their  minority. 

2.  If  such  accumulation  be  directed  to  commence  at  any  time  subsequent 
to  the  creation  of  the  estate  out  of  which  the  rents  and  profits  are  to 
arise,  it  must  commence  within  the  time  permitted,  by  the  provisions  of  this 
Article,  for  the  vesting  of  future  estates,  and  during  the  minority  of  the 
beneficiaries,  and  shall  terminate  at  or  before  the  expiration  of  such  minority. 

3.  If  in  either  case  such  direction  be  for  a  longer  term  than  during  the 
minority  of  the  beneficiaries  it  shall  be  void  Only  as  to  the  time  beyond  such 
minority.** 

Section  51  was  formerly  i  Revised  Statutes,  726,  sections  37  and  38: 

§  37.  An  accumulation  of  rents  and  profits  of  real  estate,  for  the  benefit 

of  one  or  more  persons,  may  be  directed  by  any  will  or  deed,  sufficient  to 

pass  real  estate,  as  follows: 

w  Repealed  by  Real  Prop.  Law  of  1909,  I  460^  art   14,  chap.  50,  Coty- 
solidated  Laws.    See  below,  S  460. 
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1.  If  such  accumulation  be  directed,  to  commence  on  the  creation  of  the 
estate,  out  of  which  the  rents  and  profits  are  to  arise,  it  must  be  made  for 
the  benefit  of  one  or  more  minors  then  in  being,  and  terminate  at  the  ex- 
piration of  their  minority: 

2.  If  such  accumulation  be  directed  to  commence  at  any  time  subsequent 
to  the  creation  of  the  estate  out  of  which  the  rents  and  profits  are  to  arise, 
it  shall  commence  within  the  time  in  this  Article  permitted  for  the  vesting 
of  future  estates  and  during  the  minority  of  the  persons  for  whose  benefit 
it  is  directed,  and  shall  terminate  at  the  expiration  of  such  minority .^'^ 

§  38.  If,  in  either  of  the  cases  mentioned  in  the  last  section,  the  direction 
for  such  accumulation  shall  be  for  a  longer  term  than  during  the  minority 
of  the  persons  intended  to  be  benefited  thereby,  it  shall  be  void  as  respects 
the  time  beyond  such  minority.  And  all  directions  for  the  accumulation 
of  the  rents  and  profits  of  real  estate,  except  such  as  are  herein  allowed, 
shall  be  void.^^ 

CHAP.  74. 

An  Act  to  amend  the  act,  passed  May,  1841,  authorizing  colleges  and  other 
incorporated  literary  institutions  to  hold  real  and  personal  estate  in  trust, 
so  as  to  allow  the  same  to  accumulate  for  certain  specific  purposes. 

Passed  April  21,  1846. 

Tke  People  of  the  State  of  New  York,  represented  in  Senate  and  Assent", 
Wy,  do  enact  as  follows: 

Section  i.  The  income  arising  from  any  real  or  personal  property  granted 
or  conveyed,  devised  or  bequeathed  in  trust  to  any  incorporated  college  or 
other  incorporated  literary  institution,  for  any  of  the  purposes  specified  in 
the  "Act  authorizing  certain  trusts,"  passed  May  14th,  1840,  or  for  the  pur- 
pose of  providing  for  the  support  of  any  teacher  in  a  grammar  school  or 
institute,  may  be  permitted  to  accumulate  till  the  same  shall  amount  to  a 
sirni  sufficient  in  the  opinion  of  the  regents  of  the  university,  to  carry  into 
^ect  either  of  the  purposes  aforesaid,  designated  in  said  trust.^ 

CHAP.  432. 
An  Act  in  relation  to  the  accumulation  of  the  income  of  certain  trust  funds. 

Passed  April   13,  1855 ;  three-fifths  being  present. 

The  People  of  the  State  of  New  York,  represented  in  Senate  and  Assent^ 
Wy,  do  enact  as  follows: 

Sbction  I.  If  any  of  the  principal  of  any  trust  fund  actually  received  by 
any  incorporated  college,  or  other  incorporated  literary  institution,  or  by  the 
corporation  of  any  city  or  village,  or  by  the  commissioners  of  common 
schools  of  any  town,  or  by  the  trustees  of  any  school  district,  under  any 
grant,  conveyance,  devise  or  bequest,   for  any  of  the  purposes   for  which 

•^ Repealed,    chap.    547,    Laws    of  property)    by    Real    Prop.    Law    of 

1896.  1909,   §  460,  art.    14,  chap.  50,  Con- 

^  Repealed,    chap.    547,    Laws    of  solidated   Laws.     See  below,   §  460, 

1896.  and  chap.  41  Consolidated  Laws. 

"'Repealed   (part  relating  to  real 
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trusts  are  authorized  under  the  "Act  authorizing  certain  trusts/'  passed  May 
fourteenth,  one  thousand  eight  hundred  and  forty,  and  the  act  in  addition  to 
the  act  authorizing  certain  trusts,  passed  May  twenty-sixth,  eighteen  hundred 
and  forty-one,  shall  subsequently  become  diminished  from  any  cause;  such 
diminution  may  be  made  by  the  accumulation  of  the  interest  or  income  of  the 
principal  of  such  trust  fund,  in  accordance  with  the  directions  (if  any)  con- 
tained in  the  grant,  conveyance,  devise  or  bequest  of  such  trust  fund;  and  if 
no  directions  for  that  purpose  are  contained  in  such  grant,  conveyance,  devise 
or  bequest,  then  such  diminution  may  be  made  up  in  whole  or  in  part  by 
such  accumulation,  in  the  discretion  of  the  trustees  of  such  trust  fund;  but 
in  no  case  shall  such  accumulation  be  allowed  to  increase  the  trust  fund, 
beyond  the  true  amount  or  value  thereof,  actually  received  by  the  trustees, 
to  be  estimated  after  the  deduction  of  all  liens  and  incumbrances  on  such 
trust  fund,  and  of  all  expenses  incurred  or  paid  by  the  trustees  in  the  col- 
lection or  obtaining  the  possession  of  the  same.® 

Rule  by  the  Common  Law.  At  common  law  the  accumulation  of  the 
rents  and  income®*  of  property  might  be  directed  for  the  same 
period  as  the  suspension  of  its  alienation,  or  vesting,  viz.,  for  a  life 
or  lives  in  being  and  twenty-one  years  after;  the  rule  against  per- 
petuities being  then  the  only  rule  directed  against  accumulations,* 
This  being  so,  the  will  of  Mr.  Thelluson,  taking  effect  in  England 
in  the  year  1797,  bequeathed  a  large  estate  to  trustees  to  accumu- 
late the  rents  and  profits  during  the  lives  of  his  three  sons,  and 
the  lives  of  their  sons  then  in  being,  and  of  such  issue  of  the  lat- 
ter as  might  be  living  at  testator's  decease.  At  the  time  of  Mr. 
Thelluson's  death  these  several  lives,  during  which  accumulation 
was  directed,  numbered  nine,  which  an  actuary  measured  as  equiva- 
lent to  seventy  years.®®  This  attempt  to  tie  up  an  estate  for  the  sole 
purpose  of  accumulation  excited  condemnation,  although  the  period 
might  have  been  made  still  longer  by  the  addition  of  the  term  of 
twenty-one«  years  in  gross.  The  will,  being  adjudged  valid,®^  led 
to  the  act  39  and  40  George  III,  chapter  98  (sometimes  called  "  Lord 
Loughborough's  Act,"  but  more  often   the  "Thelluson  Act"),® 

<o  Repealed   (part  relating  to  real  372 ;  Lewis,  Perp.  592 ;  Pray  v.  Hegc- 

property  by  Real  Prop.  Law  of  1909,  man,  92   N.   Y,  508,  514 ;   Marsden, 

§  460,  art.  14,  chap.  50,  Consolidated  Perpetuities   &  Accumulations,   314; 

Laws.     See  below,  S  460;  and  chap.  Strahan,  Law  of  Property,  180. 

41,  Consolidated  Laws.  «6Mr.  Hargrave's  Treatise  on  the 

®*As    to    what    are    "rents    and  Thelluson  act,  at  p.  5. 

profits  "  see  Thorn  v.  de  Breteuil,  86  ^  Thelluson  v.  Woodford,  4  Ves. 

App.   Div.  40s,  415,  seq.;  s.  c,   179  227,  11  id.  112. 

N.  Y.  64.  «8Vail  V.  Vail,  4  Paige,  317,  323; 

<K^  Tudor,    Lead.    Cas.    Real    Prop.  Thorn  v.  de  Breteuil,  86  App.  Div. 

505 ;  note  to  Griffiths  v.  Vere,  9  Ves.  405,  410. 
127;  Cadell  V.   Palmer,   i   CI.  &  Fin. 
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restricting  the  period  of  accumulation  to :  ( i )  During  the  life  of  the 
grantor  and  twenty-one  years  thereafter,  where  the  direction  for 
the  accumulation  is  by  deed,  and  where  it  is  by  will,  twenty-one 
years  from  the  death  of  the  testator;  or  (2)  during  the  minority 
of  any  person  or.  persons  who  shall  be  living  or  conceived  at  the 
death  of  the  grantor  or  testator  directing  the  accumulation;  or 
(3)  during  the  minority  of  any  person  or  persons  who,  under  the 
deed  or  will  directing  the  accumulation,  would,  if  then  of  full  age, 
be  entitled  to  such  rents  and  profits. 

The  Revised  Statutes.  The  revisers  intended,  by  the  original  sec- 
tions above,®  to  confine  the  powers  of  accumulation  to  the  third  or 
last  period  just  mentioned.^** 

EzLstins  Rules  GoTerning  Accumiilations.  In  every  case  of  accumula* 
tion  it  must  be  now  directed  to  be  made  for  the  sole  benefit  of  a 
minor  or  minors,  during  a  period  measured  by  the  respective  minor- 
ity of  such  minor  or  minors ;  and  at  the  expiration  of  each  minority 
the  accumulation  must  be  made  payable  to  such  quondam  minor 
absolutely,  without  defeasance;  not  qualifiedly,  such  as  for  his  life, 
remainder  over  or  in  trust,  etc. ;  ^^  but  it  seems  that  a  testator  has 
power  to  make  a  contingent  disposition  of  the  accumulation  in  the 
event  that  the  minor  die  before  attaining  majority,  and  that  such 
contingent  beneficiary  may  be  adult.*^ 

Accnmnlatioiis  May  Not  Be  During  Life  of  an  Adult  Yet  accumulation 
may  not  be  directed  to  be  made  during  the  life  of  adults,  even  though 
such  accumulation  may  accrue  for  the  benefit  of  minors  as  resid- 
uary legatees  or  devisees ;  ^^  nor,  may  it  be  directed  to  be  made  for 


•  I  R.  S.  726,  «  37,  38. 

70  Revisers'  note  to  i  R.  S.  725, 
H  36,  37f  38;  Vail  V.  Vail,  4  Paige, 
3^7  \  s.  c,  7  Barb.  226;  Hawlcy  v. 
James,  5  Paige,  318,  481;  s.  c,  16 
Wend.  61;  Lovctt  v.  Gillender,  35 
N.  Y.  617,  620;  Thorn  v.  de  Breteuil, 
86  App.  Div.  405,  179  N.  Y.  64. 

"Boynton  v.  Hoyt,  i  Den.  53; 
Harris  v.  Clark,  7  N.  Y.  242 ;  Matter 
of  Hayden,  77  Hun,  219 ;  Tweddle  v. 
N.  Y.  Life  Ins.  &  Trust  Co.,  89  id. 
602,  606;  Gilman  v.  Healy,  i  Dem. 
404 ;  Pray  v.  Hegeman,  92  N.  Y.  508; 
Barbour  v.  De  Forest,  95  id  13; 
Cook  V.  Lowry,  Id.  103;  Matter 
of    Snyder,    35    Misc.     Rep.     588; 


Schermerhom  v.  Cotting,  131  N.  Y. 
48,  61;  Mason  v.  Mason's  Exrs.,  2 
Sandf.  Ch.  432,  475 

^  Smith  v.  Parsons,  146  N.  Y. 
116;  Matter  of  Wagner,  81  App. 
Div.  163,  166;  cf.  Gilman  v.  Healy, 
I  Dem.  404 ;  Pray  v.  Hegeman,  92  N. 
Y.  508,  519. 

■^^  Lovett  v.  Gillender,  35  N.  Y.  617, 
620;  Kilpatrick  v.  Johnson,  15  id. 
322;  Cook  V.  Lowry,  95  id.  103; 
Cochrane  v.  Schell,  140  id.  516;  Mat- 
ter of  Rogers,  22  App.  Div.  428,  431 ; 
Kalish  V.  Kalish,  166  N.  Y.  368 ;  Mc- 
Guire  v.  McGuire,  80  App.  Div.  63; 
Endress  v.  Willey,  53  Misc.  Rep.  388. 
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the  benefit  of  adults  and  minors  conjointly,  even  though  confined 
to  the  period  of  the  actual  minority  of  a  beneficiary  J* 

AccvmiilationB  to  Be  for  Actual  Minority  Only.  The  period  of  aocu* 
mulation  can  only  be  an  actual  minority  of  the  person  beneficially 
entitled  ^*^  and  not  an  arbitrary  period  of  three  ^®  or  ten  years  "  or  a 
life  of  a  person  in  being.^® 

Accnmalation  for  the  Purpose  of  Payinc  off  Mortgages,  etc.  .Accumula- 
tions cannot  be  directed  to  be  made  only  for  the  purpose  of  paying 
off  mortgages/*  or  other  indebtedness,^  or  to  augment  working 
capital.®^ 

Accidental  Accumulations.  A  discretionary  power  to  use  income  for 
betterment  of  estate  is  not,  perhaps,  a  violation  of  this  section.*** 
It  is  no  violation  of  this  section  of  the  statute  for  a  testator,  after 
rendering  his  estate  inalienable  for  two  lives,  to  give  pecuniary 
legacies  payable  at  a  future  time,  in  such  manner  as  to  show  that  he 
intended  them  to  be  paid  exclusively  from  income  as  it  should  ac- 
crue, leaving  the  corpus  of  the  estate  intact.®^  The  statute  is  not 
violated  by  an  acctunulation  which  is  accidental  and  not  the  result 
of  direction,  e.  g,,  if  it  arises  ex  necessitate  ret,  as  from  the  surplus 


7*  Hawley  v.  James,  i6  Wend.  6i ; 
Boynton  v.  Hoyt,  i  Den.  53;  Manice 
V.  Manice,  43  N.  Y.  303;  Pray  v. 
Hegeman,  92  id.  508;  Barbour  v.  De 
Forest,  95  id.  i,  16;  cf.  Smith  v. 
Campbell,  146  id.  116;  Gilman  v. 
Healy,  i  Dem.  404. 

T«  Harris  v.  Clark,  7  N.  Y.  242; 
Pray  v.  Hegeman,  92  id.  at  p.  515; 
Thorn  v.  de  Breteuil,  86  App.  Div. 
40s,  179  N.  Y.  64. 

7<i  Morgan  v.  Masterson,  4  Saadf. 
442. 

"  Converse  v.  Kellog,  7  Barb.  590. 

"^Lovett  v.  Kingsland,  44  Barb. 
560. 

''•Bean  v.  Hockman,  31  Barb.  378; 
Matter  of  Rogers,  22  App.  Div.  428, 
431;  Killam  v.  Allen,  52  Barb.  605; 
Cowen  V.  Rinaldo,  82  Hun,  479,  484; 
Re  Fisher's  Estate,  4  Misc.  Rep.  46; 
Garvey  v.  McDevitt,  72  N.  Y.  556, 
562;   Goebel  v.  Wolff,   113  id.  405, 


414;  Hascall  v.  King,  162  id.  134; 
Siefke  v.  Siefke,  34  Misc.  Rep.  37', 
Hafner  v.  Hafner,  id.  65;  Matter  of 
Snyder,  35  id.  588;  Dodsworth  v. 
Dane,  38  id.  684;  Dresser  v.  Travis, 
39  id.  3:8.  361,  177  N.  Y.  371 ;  Becker 
V.  Becker,  13  App.  Div.  342,  to  the 
contrary,  was  promptly  overruled  in 
Hascall  v.  King,  162  N.  Y.  134; 
Thorn  v.  de  Breteuil,  86  App.  Div. 
405 ;  Matter  of  Koss,  177  N.  Y.  371 ; 
Matter  of  King,  183  id.  440,  449; 
Kirk  V.  McCann,  117  App.  Div.  56; 
Graham  v.  Ackerly,  120  App.  Div. 
430;  vide  infra,  under  I  99,  Real 
Prop.  Law. 

«>  Matter  of  Hoyt,  71  Hun,  13. 

« Thorn  v.  de  Breteuil*  86  App. 
Div.  405,  179  N.  Y.  64. 

82  Matter  of  Nesmith,  140  N.  V. 
609,  614. 

« Phelps'  Exr.  v.  Poad,  ^  N.  Y. 
60. 
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income  of  a  fund  held  for  a  person  incapax?^  Nor  is  it  unlawful  to 
direct  trustees  to  make  good  the  capital  of  a  trust.®*^ 

AccimiiiUitioB  ^plied  from  Character  of  Limitation.  In  the  absence  of 
any  express  direction,  a  direction  for  the  accumulation  of  surplus 
income  may  be  implied  from  the  character  of  the  limitation  of  the 
corpus  of  the  estate,  and  it  may  then  be  adjudged  void ;  ^  notwith- 
standing a  trust  is  not  ordinarily  implied  in  order  that  it  may  be  then 
decreed  to  be  void ;  ^  the  general  rule  of  construction  of  other  trust 
limitations  being  that  an  unlawful  intendment  is  never  presumed 
where  a  double  construction  is  possible.®® 

Wlien  Accmniilatioiis  Vest  As  a  rule  trusts  for  accumulations  vest 
immediately  and  only  the  infants'  enjoyment  of  them  is  postponed.** 

Wlieii  Accimiiilatioiis  May  Begin.  This  section  of  the  statute  ex- 
pressly permits  accumulation  to  be  directed  to  begin  at  any  time 
within  the  period  permitted  for  the  vesting  of  future  estates,  and 
tf  continue  thereafter  for  the  actual  minority  of  a  person  in  esse,^ 
But  the  person  for  whose  benefit  the  accumulation  is  directed  must 
be  in  esse  at  the  time  when  such  accumulation  is  directed  to  begin, 
or  else  the  direction  is  void.*^  Yet  accumulation  may  be  directed 
for  the  benefit  of  a  class  of  infants,  some  of  whom  are  in  esse  and 


•*  Hendricks  v.  Hendricks,  3  App. 
Div.  604;  Craig  v.  Craig,  3  Barb.  Ch. 
76;  Livingston  v.  Tucker,  107  N.  Y. 
549;  cf.  St.  John  V.  Andrews  Insti- 
tnte,  191  N.  Y.  254,  280;  Matter  of 
Hoyt,  116  App.  Div.  217,  221 ;  Matter 
of  Harteau,  53  Misc.  Rep.  201 ;  Mor- 
ton V.  Sands,  122  App.  Div.  691 ; 
Cochrane  v.  Schell,  140  id.  516. 

WN.  Y.  Life  Ins.  &  Trust  Co.  v. 
Baker,  165  N.  Y.  484. 

••Craig  V.  Craig,  3  Barb.  Ch.  76, 
93;  Cochrane  v.  Schell,  140  N.  Y. 
516;  Matter  of  Fritts,  19  Misc.  Rep. 
402;  cf.  Matter  of  Nesmith,  140  N. 
Y.  609;  Vail  V.  Vail,  7  Barb.  226; 
Converse  v.  Kellog,  id.  590;  Hawley 
v.  James,  5  Paige,  318,  481;  Hen- 
dricks v.  Hendricks,  3  App.  Div.  604 ; 
cf.  Matter  of  Hoyt,  116  App.  Div. 

217' 

w  Smith  V.  Edwards,  88  N.  Y.  at 
p.  102;  Vail  V.  Vafl,  7  Barb.  236,  237; 
Woodward  v.  James,  115  N.  Y.  at 


P-  357;  Matter  of  Conger,  81  App. 
Div.  493,  497;  Matter  of  Ho3rt,  116 
id  217,  219;  Leack  v.  Richards,  Id. 

274. 

88  Phelps  v.  Phelps,  28  Barb.  I2i» 
149;  s.  c,  23  N.  Y.  69;  Roe  v.  Vin- 
gut,  117  id.  204,  218;  Titus  v.  Weeks, 
37  Barb.  136;  Matter  of  Keogh,  47 
Misc.  Rep.  37,  48,  112  App.  Div.  414; 
Matter  of  Hoyt,  116  id.  217,  219. 

8B  Smith  V.  Parsons,  146  N.  Y.  116; 
Matter  of  Ranken,  loi  App.  Div.  189. 

w  Manice  v.  Manice,  43  N.  Y.  303, 
375;  Mason  v.  Mason's  Exrs.,  2 
Sandf.  Ch.  432,  474;  Mason  v.  Jones^ 
2  Barb.  229;  affd.,  3  N.  Y.  375;  Gott 
V.  Cook,  7  Paige,  521. 

W  Kilpatrick  v.  Johnson,  15  N.  Y.' 
322;  Manice  v.  Manice,  43  id.  at 
p.  376;  Cooper  V.  Heatherton,  6r 
App.  Div.  561,  567;  Matter  of  How- 
land,  37  Misc.  Rep.  114;  United 
States  Trust  Co.  v.  Sober,  178  N.  Y. 
44a. 
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others  not,  when  accumulation  is  directed  to  begin,^  provided  the 
period  of  acciunulation  does  not  violate  this  section.®® 

Unlawful  Directions  for  Accumulation,  how  Far  Void.  An  unlawful  di- 
rection  for  accumulation  alone  is  made  void  by  the  statute,  and  if 
the  devise  or  conveyance  of  the  original  estate  can  be  separated 
therefrom,  it  will  stand.^  So,  where  accumulation  is  directed  to 
be  made  for  the  benefit  of  minors  only,  but  also  to  continue  during 
their  majority,  the  direction. is  not  wholly  void,  but  void  only  as 
\o  the  period  in  excess  of  actual  minority.®*^ 

If  Direction  for  Accumulation  Void.  When  a  direction  for  accumula- 
tion is  void,  but  the  property  is  otherwise  well  limited,  the  income 
directed  to  be  accumulated  may  go  to  the  immediate  life  tenant,^ 
or  else  to  the  persons  entitled  to  the  next  eventual  estate  under  the 
rule  stated  in  section  63  of  this  act ;  ®^  or  it  may,  in  a  .proper  case, 
pass  as  undevised  as  in  the  instance  of  other  void  trusts,^  or  fall  into 
the  residuary.^  In  other  words  if  the  trust  for  accumulation  is 
void  under  this  statute  and  indivisible,  the  corpus  of  the  entire  trust 
property  goes  as  undevised,  as  in  other  void  trusts/  or  into  the 


^  Mason  v.  Mason's  Exrs.,  2 
Sandf.  Ch.  at  pp.  474,  475;  Mason  v. 
Jones,  2  Barb.  229 ;  affd.,  3  N.  Y.  375. 

M  Gott  V.  Cook,  7  Paige,  521 ;  Hax- 
tun  V.  Corse,  2  Barb.  Ch.  506,  518. 

WLang  V.  Ropke,  5  Sandf.  363, 
371 ;  Hawley  v.  James,  5  Paige,  at  p. 
481 ;  Kilpatrick  v.  Johnson,  15  N.  Y. 
322;  De  Peyster  v.  Clendening,  8 
Paige,  305;  Coster  v.  Lorillard,  14 
Wend.  265 ;  Manice  v.  Manice,  43  N. 
Y.  303,  383,  384;  Cochrane  v.  Schell, 
140  id.  516,  536;  Garvey  v.  Union 
Trust  Co.,  29  App.  Div.  513,  516. 

85  §  61,  supra;  Kilpatrick  v.  John- 
son, IS  N.  Y.  322,  325;  Gilman  v. 
Reddington,  24  id.  i ;  Hull  v.  Hull, 
id.  647 ;  Tobin  v.  Graf,  39  Misc.  Rep. 
412;  Matter  of  O'Reilly,  59  Misc. 
Rep.  136,  139. 

w  Williams  v.  Williams,  8  N.  Y. 
525,  538;  Manice  v.  Manice,  43  id. 
y>3f  383;  Pray  v.  Hegeman,  92  id. 
508;  Barbour  v.  De  Forest,  95  id. 
13;  Matter  of  Hoyt,  116  App.  Div. 

dI5,  222. 


»7Vail  V.  Vail,  4  Paige,  317,  3^8; 
Gilman  v.  Healy,  i  Dem.  404;  Gott 
V.  Cook,  7  Paige,  542;  Haxtun  v. 
Corse,  2  Barb.  Ch.  506,  518;  Cook  v. 
Lowry,  95  N.  Y.  103;  Manice  v. 
Manice,  43  id.  303,  385 ;  Cochrane  v. 
Schell,  140  id.  516;  Matter  of  Snyder, 
35  Misc.  Rep.  588;  Tobin  v.  Graf,  39 
id.  412;  Reeves  v.  Snook,  86  App. 
Div.  303 ;  Endress  v.  Willey,  52  Misc. 
Rep.  388,  122  App.  Div.  no. 

WEdson  V.  Bartow,  10  App.  Div. 
104,  117;  Manice  v.  Manice,  43  N.  Y. 
303,  383;  United  States  Trust  Co.  v. 
Sober,  178  id.  442;  Cook  v.  Lowty, 
95  id.  103;  cf.  Matter  of  Snyder, 
35  Misc.  Rep.  588. 

^Cruikshank  v.  Home  for  the 
Friendless,  i J3  N.  Y.  337 ;  Matter  of 
Allen,  151  id.  243;  Endress  v.  Willey, 
123  App.  .  Div.  .110;  St.  John  v, 
Andrews  Institute,  191  N.  Y.  254 
280;  cf.  Kerr  v.  Dougherty,   79  id. 

1  Edson  V.  Barton,  10 .  App.  Div. 
104,  117;  Manice  v.  .Manice,  43  N.  Y. 

3Q3,  383. 
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ix2siduary.2    But  if  the  estate  is  limited  in  trust  generally,  and  only 
the  direction  for  accumulation  is  void,  the  income  alone  may  go 
as  undevised'  or  as  provided  for  in  the  sixty-third  section*. of  this  . 
article. 

Disposition  of  Accnmnlatioiis  when  Infant  Dies  before  Distribution.  In 
the  event  of  the  demise  of  an  infant  entitled  to  accumulations,  but 
before  distribution  thereof,  such  accumulations,  if  vested  in  interest, 
pass  to  the  personal  representatives  of  the  deceased,  unless  they  are 
otherwise  limited,  devised,  or  bequeathed  over ;  ^  and,  it  seems  that 
the  accumulations  of  personal  estate  may  be  limited  over  to  adults 
in  the  contingency  of  the  infant's  death  before  majority,®  and  so 
the  accumulations  from  real  property.'' 

Accnmnlations  for  Charity.  Formerly  accumulations  for  cfharity  of- 
fered no  exception  to  the  general  rule  and  were  unlawful  in  New 
York.^  But  under  recent  legislation  touching  charities  it  was 
doubted  whether  accumulations  for  charitable  objects  remained  sub- 
ject to  this  general  rule,  as  charities  are  in  reality  for  the  public 
good  and  outside  of  the  ordinary  rules  relating  to  perpetuities  and 
accumulations  for  non-charitable  purposes.^^  But  it  has  at  last  been 
finally  held  that  accumulations  for  the  benefit  of  a  dharitable  cor- 
poration offer  no  exception  to  the  general  rule  stated  above.*^ 

This  section  of  this  act  (re-enacting  chapter  74,  Laws  of  1846, 
and  chapter  432,  Laws  of  1855)  now  specially  authorizes  certain 
accumulations  for  the  benefit  of  particular  charities. 

The  doubt  expressed,  that  all  accumulations'  for  charity  after  the 
act  of  1893  in  this  State  might  afford  an  exception  to  the  general 
rule,  or  at  least  be  outside  of  the  statutory  condemnation  of  other 
accumulations,  is  now  quite  at  rest.    The  case  of  St.  John  v.  An- 


^Cniikshank  y.  Home  for  the 
Friendless,  113  N.  Y.  337;  Matter  of 
Allen,  151  id.  243;  cf.  Kerr  v. 
Dougherty,  79  id.  327»  346. 

•  Haxtun  v.  Corse,  2  Barb.  Ch.  506, 
518;  Vail  V.  Vail,  4  Paige,  317,  328; 
Manice  v.  Manice,  43  N.  Y.  303,  383; 
Cochrane  v.  Schnell,  140  id.  516; 
Endress  v.  Willey,  122  App.  Div.  no. 

*  See  below  under  section  63. 

«  Smith  V.  Parsons,  146  N.  Y.  116. 

0  Smith  v.  Parsons,  146  N.  Y.  116; 
cf.  Pray  v.  Hegeman,  gs  id.  508,  519; 
Gilman  v.  Healy,  i  Dem.  404. 

^Pray  v.  Hegeman,  92  N.  Y.  at 

p.  513- 

25 


8  See  Scott,  Trusts  for  Accumu- 
lation, i  209;  3  Lewis  on  Trusts 
(American  edition) ,  chap.  8. 

^See  below,  under  I  113,  Real 
Prop.  Law. 

10  Fowler,  Char.  Uses,  150,  151, 
note;  Brigham  v.  Peter  Bent  Brig- 
ham  Hospital,  126  Fed.  Rep.  796; 
aflFd.,  134  id.  513;  St.  John  v.  An- 
drews Institute,  117  App.  Div.  698, 
720;  modified,  191  N.  Y.  254. 

11  St.  John  V.  Andrews  Institute, 
191  N.  Y.  254. 
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drews  Institute  decides  that  trusts  for  accumulations  for  the  benefit 
of  charity  are  not  an  exception  to  the  general  rules  of  law,  con- 
demnatory of  accumulations,  and  that  chapter  701,  Laws  of  1893, 
as  amended,  does  not  operate  to  except  such  accumulations  for  char- 
ity .^^  Accumulations  for  charity  then  are  prohibited  in  this  State 
unless  some  statute  excepts  them  in  specific  cases.  This  section  now 
states  all  the  exceptions  to  the  general  rule,  that  trusts  for  the 
accumulation  of  funds  for  the  benefit  of  charity  are  void  in  this 
State.  The  exceptions  are  closely  connected  with  certain  author- 
ized trusts,  in  favor  of  the  incorporated  colleges  or  literary  insti- 
tutions mentioned  in  section  1 14  of  this  act.^^  The  income  of  such 
trusts  may  accumulate  until  they  amount  to  sufficient  in  the  opinion 
of  the  Regents  of  the  University  to  fulfil  the  trusts.  The  other 
exception  relates  to  an  augmentation  of  trust  funds  in  case  loss 
occurs  in  such  trust  funds  of  the  educational  or  civic  institutions,, 
specified  in  section  114  of  the  Real  Property  Law.** 

New  York  Statute  very  Rigid  in  Operation.  The  law  of  New  York  in 
regard  to  accumulations  does  not  contain  the  exception  contained 
in  the  English  act  which  provides  ''that  nothing  in  the  act  con- 
tained shall  extend  to  any  provision  for  payment  of  debts  of  any 
grantor,  settlor  or  devisor  or  other  person  or  persons,  or  for  raising 
portions  for  any  child  of  the  settlor  or  devisors,  or  any  person 
taking  an  interest  under  the  settlement  or  devise,  or  to  any  direc- 
tion touching  the  produce  of  timber  or  wood." 

The  English  act  is  certainly  wise  in  tolerating  such  accumula- 
tions and  there  would  seem  to  be  no  strong  reason  why  similar  ex- 
ceptions would  be  impolitic  in  New  York. 

^  191  N.  Y.  254.  ^  See  i  115,  Real  Prop  Law. 

uSee  I  1x4,  Real  Prop.  Law. 
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§62.  Anticipation  of  directed  accnmnlation.    Where  such 

rents  and  profits  are  directed  to  be  accumulated  for  the 
benefit  of  a  minor  entitled  to  the  expectant  estate,  and  such 
minor  is  destitute  of  other  sufficient  means  of  support  and 
education,  the  supreme  court,  at  a  special  term,  or,  if  such 
accumulation  has  been  directed  by  will,  the  surrogate's  court 
of  the  county  in  which  such  will  has  been  admitted  to  pro- 
bate, may,  on  the  application  of  his  general  or  testamentary 
guardian,  direct  a  suitable  sum  out  of  such  rents  and  profits 
to  be  applied  to  his  maintenance  or  education. 

Formerly  section  52,  Real  Property  Law  of  1896,  chapter  XL VI,  General 
Laws: 

I  52.  Anticipatioii  of  directed  accnmuUtioii. —  Where  such  rents  and  profits 
are  directed  to  be  accumulated  for  the  benefit  of  a  minor  entitled  to  the 
expectant  estate,  and  such  minor  is  destitute  of  other  sufficient  means  of 
support  and  education,  the  supreme  court,  at  a  special  term,  or,  if  such 
accumulation  has  been  directed  by  will,  the  surrogate's  court  of  the  county 
in  which  such  will  has  been  admitted  to  probate,  may,  on  the  application 
of  his  general  or  testamentary  guardian,  direct  a  suitable  sum  out  of  such 
rents  and  profits  to  be  applied  to  his  maintenance  or  education.^^ 

Section  52  was  formerly  i  Revised  Statutes,  726,  section  59: 

^  39'  Where  such  rents  and  profits  are  directed  to  be  accumulated  for 
the  benefit  of  infants  entitled  to  the  expectant  estate,  and  such  infants 
shall  be  destitute  of  other  sufficient  means  of  support  and  education,  the 
chancellor,  upon  the  application  of  their  guardian,  may  direct  a  suitable 
sum  out  of  such  rents  and  profits  to  be  applied  to  their  maintenance  and 
education. 

In  1891  section  59  was  amended  by  "An  act  to  amend  section  thirty-nine 
of  article  first  of  title  two  of  chapter  one  of  part  two  of  the  Revised  Statutes, 
relating  to  infants'  estates."  (Chap.  172,  Laws  of  1891.)  Approved  April  13, 
1891,  so  as  to  read  as  follows: 

i  J9.  Where  such  rents  and  profits  are  directed  to  be  accumulated  for 
the  benefits  of  infants  entitled  to  the  expectant  estate,  and  such  infants 
shall  be  destitute  of  other  sufficient  means  of  support  and  education,  the 
supreme  court  at  special  term,  and,  where  such  accumulations  have  been 
directed  by  .a  last  will  and  testament,  the  surrogate's  court  of  any  county 
in  which  such  last  will  and  testament  has  been  admitted  to  probate,  upon 
the  application  of  their  guardian,  may  direct  a  suitable  sum  out  of  such 
rents  and  profits  to  be  applied  to  their  maintenance  and  education.^^ 

^^  Repealed  by  Real  Prop.  Law  of         ^^  As  amended,  repealed,  chap.  547, 
1909,  I  460,  art.  14,  chap.  50,  Con-      Laws  of  1896. 
solidated  Laws.    See  below,  f  46a 
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Comment.  Under  this  section  the  allowance  may  be  to  the 
father,"  or  mother/^  and  for  past  as  well  as  for  future  support.** 
Where  the  accumulation  is  directed  to  be  made  for  the  benefit  of  a 
class  with  the  right  of  the  survivors  to  take  the  whole,  the  court 
may  allow  maintenance  out  of  this  fund ;  although,  as  a  rule,  main- 
tenance cannot  be  allowed  to  minors  out  of  the  accumulations  of  a 
fund  which  on  a  certain  contingency  is  to  go  elsewhere  than  to  the 
person  maintained.^^    • 

Surrogates  May  Order.  Under  this  section,  as  amended  in  1 891, 
the  surrogate  has  now  jurisdiction  to  make  the  order,  and  it  rests  in 
discretion.^* 


17  Matter  of  Burke,  4  Sandf.  Ch. 
617;  Suesens  v.  Daiker,  117  App. 
Div,  668. 

18  Gladding  v.  FoUett,  2  Dem.  58, 
68. 

18  Matter  of  Kane,  2  Barb.  Ch. 
375;  Smith  V.  Gertner,  40  How.  Pr. 


185;  Matter  of  Bostwick,  4  Johns. 
Ch.  100;  Matter  of  Muller>  29  Hun, 
418. 

20  Matter  of   Davidson,   6  Paige, 
316. 

21  Matter  of  Lehman,  2  App.  Div. 
531. 
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§63.  Undisposed  profits.  When,  in  consequence  of  a  valid 
limitation  of  an  expectant  estate,  there  is  a  suspension  of 
the  power  of  ahenation,  or  of  the  ownership,  during  the  con- 
tinuance of  which  the  rents  and  profits  are  undisposed  of, 
and  no  valid  direction  for  their  accumulation  is  given,  such 
rents  and  profits  shall  belong  to  the  persons  presumptively 
entitled  to  the  next  eventual  estate. 

Formerly  section  53,  Real  Property  Law  of  1896,  chapter  XLVT,  General 
Laws: 

$  53-  Undisposed  profits. —  When,  in  consequence  of  a  valid  limitation  of 
an  expectant  estate,  there  is  a  suspension  of  the  power  of  alienation,  or  of 
the  ownership,  during  the  continuance  of  which  the  rents  and  profits  are 
undisposed  of,  and  no  valid  direction  for  their  accumulation  is  given,  such 
rents  and  profits  shall  belong  to  the  persons  presumptively  entitled  to  the 
next  eventual  estate.22 

Section  53  was  formerly  i  Revised  Statutes,  726,  section  40: 
§  40.  When  in  consequence  of  a  valid  limitation  of  an  expectant  estate, 
there  shall  be  a  suspense  of  the  power  of  alienation  or  of  the  ownership, 
during  the  continuance  of  which,  the  rents  and  profits  shall  be  undisposed 
of,  and  no  valid  direction  for  their  accumulation  is  given,  such  rents  and 
profits  shall  belong  to  the  persons  presumptively  entitled  to  the  next  eventual 
estate.23  , 

Common-law  Rule.  Before  this  section  of  the  Revised  Statutes,  just 
set  out  above,  any  portion  of  real  estate  undevised,  or  undisposed  of 
by  deed,  went  to  the  heirs  ^  or  resulted  to  the  grantor  or  settlor.^ 

Rule  Since  the  Revised  Statutes.  The  Revised  Statutes  altered 
the  common-law  rule  only  where  a  limitation  of  an  estate  sus- 
pended the  power  of  alienation  or  the  ownership,  and,  during  the 
continuance  of  such  suspension,  there  is  no  specific  devise  of  the 
rents  and  profits.^®  There  must  be  a  valid,  not  an  invalid,  limitation 
of  an  expectant  estate,  before  this  section  can  apply  to  undisposed 
of  income  and  profits,^  and  there  must  be  also  a  failure  or  omission 


^Repealed  by  Real  Prop.  Law  of 
1909,  §  460,  art.  14,  chap.  50,  Con- 
solidated Laws.    See  below,  §  460. 

28  Repealed,  chap.  547,  Laws  of 
1896. 

^  See  Lalor,  Law  of  Real  Prop,  of 
the  State  of  New  York,  112,  and 
cases  cited;  Vail  v.  Vail,  4  Paige, 
328;  Cruise  Dig.,  tit.  38,  chap.  18, 
I  I ;  2  Black.  Comm.  173. 

^  Supra,  pp.  37,  204;  Cornish, 
Uses,  68  et  seq. 


2eGott  V.  Cook,  7  Paige,  542; 
Craig  V.  Craig,  3  Barb.  Ch.  76,  93. 

27  Williams  V.  Williams,  8  N.  Y. 
538;  Oilman  v.  Reddington,  24  id.  9, 
19;  Schettler  v.  Smith,  41  id.  328, 
340;  Manice  v.  Manice,  43  id.  303, 
384;  Pray  v.  Hegeman,  92  id.  508, 
519;  Cook  V.  Lowry,  95  id.  103; 
Matter  of  Hoyt,  116  App.  Div.  215, 
221 ;  cf.  Reeves  v.  Snook,  86  id.  303, 
308. 
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to  dispose  of  the  rents  and  profits  of  the  estate,  in  whole  or  in  part, 
in  the  interim  before  the  expectant  estate  vests  in  interest  or  pos- 
session. Then  this  section  appHes,  and  undisposed  of  rents  and 
profits  go  to  the  persons  entitled  to  the  next  eventual  estate.^  The 
persons  who  thus  take  are  those  entitled  at  the  time  the  income 
accrues,  although  the  estate  may  go  -eventually  elsewhere.^ 

This  section  is  also  applied  to  personal  property;*^  and,  in  some 
instances,  to  trusts  for  so-called  "  annuitants."  ^* 

Devise  to  Corporatioii  to  be  Formed^  Where  there  is  a  devise  to  a 
corporation  to  be  formed  (which  is  now  a  "  valid  limitation  of  an 
expectant  estate  "'2),  it  seems  the  rents  and  profits  in  the  interim, 
if  undisposed  of,  do  not  presumptively  belong  to  such  corporation." 


28  Delafield  v.  Shipman,  103  N.  Y. 
463,  469;  Schermerhorn  v.  CoUing, 
131  id.  48,  61 ;  Tompkins  v.  Ver- 
planck,  10  App.  Div.  572,  579,  154  N. 
Y.  634;  Hafner  v.  Hafner,  34  Misc. 
Rep.  65;  Matter  of  Snyder,  35  id. 
588;  Tobin  V.  Graf,  39  id.  412;  Mat- 
ter of  Bender,  44  Misc.  Rep.  79; 
Central  Trust  Co.  v.  Egleston,  47 
Misc.  Rep.  475 ;  Endress  v.  Willey, 
52  Misc.  Rep.  388,  122  App.  Div. 
no;  Levi  v.  Scheel,  124  id.  613; 
Cochrane  v.  Schell,  140  N.  Y.  516, 
538;  Garvey  v.  Union  Trust  Co.,  29 
App.  Div.  513,  516;  Smith  v.  Secor, 
31  id.  103;  Meldon  v.  Devlin,  id. 
146,  156;  Matter  of  Viele,  35  id.  211, 
213;  Horsfield  v.  Black,  40  id.  264, 
267;  cf.  United  States  Trust  Co.  v. 
Soher,  178  N.  Y.  442,  449. 

2»  Meldon  v.  Devlin,  31  App.  Div. 


146,  157,  citing  Kilpatrick  v.  John- 
son, 15  N.  Y.  322,  326,  327;  Schettler 
v.  Smith,  41  id.  328. 

80  Craig  v.  Craig,  3  Barb.  Ch.  76, 
93 ;  Robeson  v.  Robeson,  5  Lans.  160, 
168;  Garland  v.  Garland,  35  Misc. 
Rep.  147;  Cook  V.  Lowry,  95  N.  Y. 
103,  108;  Repves  v.  Snook,  86  App. 
Div.  303.  For  present  rule  touching 
accumulations  of  personal  property, 
see  §  16,  Per  sonar  Prop.  Law,  and 
United  States  Trust  Co.  v.  Soher,  178 
N.  Y.  442,  447. 

81  Hafner  v.  Hafner,  34  Misc.  Rep. 
65,  69 ;  Reeves  v.  Snook,  86  App.  Div. 

303- 

82  See  pp.  301,  302»  348»  supra, 

88  St.  John  V.  Andrews  Institute, 
117  App.  Div.  698^  721;  modified,  191 
N.  Y.  254. 
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§  64.  When  expectant  estates  are  deemed  created.    Where 

an  expectant  estate  is  created  by  grant,  the  delivery  of  the 
grant,  and  where  it  is  created  by  devise,  the  death  of  the  tes- 
tator, shall  be  deemed  the  time  of  the  creation  of  the  estate. 

Formerly  section  54,  Real  Property  Law  of  1896,  chapter  XLVI,  General 
Laws: 

S  54.  When  expectant  estates  are  deemed  created. —  Where  an  expectant 
estate  is  created  by  grant,  the  delivery  of  the  grant,  and,  where  it  is  created 
by  devise,  the  death  of  the  testator,  shall  be  deemed  the  time/  of  the  creation 
of  the  estate.^ 

Section  54  was  formerly  i  Revised  Statutes,  726,  section  41 : 

§  41.  The  delivery  of  the  grant,  where  an  expectant  estate  is  created  by 

Srrant ;  and  where  it  is  created  by  devise,  the  death  of  the  testator,  shall  be 

deemed  the  time  of  the  creation  of  the  estate.^® 

Comment.  This  section  is  closely  related  to  section  42,^  and  to 
section  244  of  this  act.  At  common  law  a  conveyance  did  not  take 
effect  from  delivery  of  the  deed,  but  from  livery  of  seisin.*''  Yet 
a  feoffment  without  livery  was  not  precisely  void,  but  it  created  an 
estate  at  will  only,  determinable  by  the  feoffor.^  Deeds  of  bargain 
and  sale,  without  consideration,  were  ordinarily  void  as  bargains 
and  sales,**  yet  might  be  good  under  certain  circumstances  as 
covenants  to  stand  seised.^  Now  the  delivery  of  the  deed,  or  death 
of  testator,  alone  controls  under  this  section  the  creation  of  a 
future  estate  limited  by  deed,  or  devise.*^ 

The  rules  relating  to  delivery  of  deeds  and  the  effect  of  such  de- 
livery in  certain  cases  are  collated  under  section  244  of  this  act,  and 
need  not  be  repeated. 

The  presumptions  of  law  in  the  absence  of  specific  proof  of  de- 
livery are  also  alluded  to  under  section  244  of  this  act. 

Wills.'  At  common  law  for  some  purposes  a  will  spoke  as  from 
the  death  of  testator,  and  for  others  as  from  the  date  of  its  execu- 
tion.** The  Revised  Statutes  settled  the  law  on  this  point  so  as  to 
solve  a  vexing  question. 

«  Repealed  by  Real  Prop.  Law  of  89  Schott  v.  Burton,  13  Barb.  173 ; 

1909,   I  460,  art.   14,  chap.  50,  Con-  Corwin    v.    Corwin,   6    N.    Y.    342; 

solidated  Laws.    See  below,  §  460.  Wood  v.  Chapin,  13  id.  509,  517. 

35  Repealed,    chap.    547,    Laws    of  *<>Sir  E.  Sugden,  note  to  p.  251  of 

1896.  Gilbert,  Uses  &  Trusts. 

*  S'li/'ra,  p.  261 ;  Everitt  v.  Everitt,  *i  Lang  v.   Ropke,   5   Sandf.    363, 

29  N.  Y.  39,  71.  369;   Sherman  v.   Sherman,  3  Barb. 

^  ChalHs.  83.  385,  387 ;  Eels  v.  Lynch,  8"  Bosw.  465, 

^Co.    Litt.    s6b;    i    Prest.    Shep.  475;  Coston  v.  Coston,  118  App.  Div. 

Touch.,   t't.    2Q3;    Smith,    Compend.  i,  3. 

Real  &  Pcrs.  Prop.  517;  sed  cf,  Gil-  *2jannan,  Wills,  chap.  XL 
bert.  Uses  &  Trusts,  251. 
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§  65.  Estates  in  severalty^  joint  tenancy  and  in  common. 

Estates,  in  respect  to  the  number  and  connection  of  their 
owners,  are  divided  into  estates  in  severalty,  in  joint  ten- 
ancy and  in  common;  the  nature  and  properties  of  which, 
respectively,  shall  continue  to  be  such  as  are  nov  established 
by  law,  except  so  far  as  the  same  may  be  modified  by  the 
provisions  of  this  chapter. 

Formerly  section  55,  Real  Property  Law  of  1896,  chapter  XLVI,  General 
Laws: 

I  55.  Estates  in  severalty,  joint  tenancy  and  in  common.^ — Estates  In 
respect  to  the  number  and  connection  of  their  owners,  are  divided  into 
estates  in  severalty,  in  joint  tenancy  and  in  common;  the  nature  and 
properties  of  which  respectively,  shall  continue  to  be  such  as  are  now 
established  by  law,  except  so  far  as  the  same  may  be  modified  by  the  pro- 
visions of  this  chapter .*3 

Section  55  was  formerly  i  Revised  Statutes,  726,  section  43: 

I  43.  Estates,  in  respect  to  the  number  and  connexion  of  their  owners, 
are  divided  into  estates  in  severalty,  in  joint  tenancy  and  in  conmion;  the 
nature  and  properties  of  which  respectively,  shall  continue  to  be  such  as 
are  now  established  by  law,  except  so  far  as  the  same  may  be  modified  by 
the  provisions  of  this  chapter.^ 
I 

Estates  in  Possession  as  at  Common  Law.  In  these  pages,  and  par- 
ticularly under  section  30  of  this  article,  the  term  "  estate "  was 
considered  at  some  length,*^  and  it  was  intimated  that  the  common 
law,  and  not  the  statute  law,  still  regulated  in  New  York  the  quantity 
and  the  quality  of  estate  in  possession.*®  That  proposition  is  con- 
firmed by  this  section. 

Future  Estates.  The  common  law,  regulating  the  limitation  of 
future  estates  or  estates  not  in  possession,  has  been  extensively 
remodeled  by  the  original  of  this  article,**^  but  the  incidents  of  es- 
tates in  possession  remain  as  before  the  statute. 

Estates  in  Severalty,  Joint  Tenancy,  and  in  Common.  What  is  an  es- 
tate in  severalty,  or  in  joint  tenancy,  or  in  common,  is  defined  by  the 
common  law.  These  are  essentially  terms  of  the  old  law.  Black- 
stone  states :  "  He  that  holds  lands  or  tenements  in  severalty,  is  he 
that  holds  in  his  own  right  only."*®     Joint  tenants  hold  not  in 

^  Repealed  by  Real  Prop.  Law  of  ^  Supra,  pp.  147-160. 
1909,  S  460,  art.  14,  chap.  50,  Con-  *^  Supra,  pp.  51,  147. 
solidated  Latins.    See  below,  8  460.  ^  Art.  I,  tit.  II,  chap.  I,  part  II, 

^Repealed,    chap.    547»   Laws    of  R.  S. 
1896.  *®2  Black.  Comm.  179. 
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severalty  but  conjointly,  and  the  survivor  takes  all  unless  the  estate, 
during  the  joint  dominion,  has  been  previously  severed  or  par- 
titioned.'^ 

Tenants  in  common  hold  severally  but  by  unity  of  posses- 
sion, because  none  knows  his  own  severalty.  The  jus  accrcscendi, 
or  right  of  survivorship,  is  not  a  legal  characteristic  of  tenancy  in 
common.**®  Tenancy  in  common  was,  for  all  practical  purposes  at 
common  law,  a  sole  ownership  of  an  undivided  share,  and  one  tenant 
in  common  might  convey  his  share  to  another,**^  but  not  release  to 
another.*^  In  the  absence  of  evidence  to  the  contrary,  the  shares 
of  several  tenants  in  common  are  presumed  to  be  equal.^ 

*»  Strahan,  Property,  123,  125.  Par-  ^  Miller  v.  Emans,  19  N.  Y.  384, 

tition,   after    statute   of   Hei.   VIII,  388,   citing   Shep.   Touch.   326,   327; 

could  be  compelled.    2  Black.  Comm.  Striker  v.  Mott,  28  N.  Y.  82,  92. 

179-187;     Challis,     294;     Miller    v.  ^8  Jackson  v.  Moore,  94  App.  Div. 

Emans,  19  N.  Y.  384,  388.  504,    and    see    under    next    section 

^  2  Black.  Comm.  191.  "  Incidents  of  Tenancy  in  Conunon.*' 

Bi  Challis,  297;  Taylor  v.  Millard, 
118  N.  Y.  244. 
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§  66.  When  estate  in  common;  when  in  joint  tenancy.  Every 

estate  granted  or  devised  to  two  or  more  persons  in  their 
own  right  shall  be  a  tenancy  in  common,  unless  expressly 
declared  to  be  in  joint  tenancy;  but  every  estate,  vested  in 
executors  or  trustees  as  such,  shall  be  held  by  them  in  joint 
tenancy.  This  section  shall  apply  as  well  to  estates  already 
created  or  vested  as  to  estates  hereafter  granted  or  devised. 

Formerly  section  56,  Real  Property  Law  of  1896,  chapter  XLVI,  General 
Laws: 

§  56.  When  estate  in  common;  when  in  joint  tenancy.^  Every  estate  granted 
or  devised  to  two  or  more  persons  in  their  own  right,  shall  be  a  tenancy 
in  common,  unless  expressly  declared  to  be  in  joint  tenancy;  but  every 
estate  vested  in  executors  or  trustees  as  such,  shall  be  held  by  them  in 
joint  tenancy.  This  section  shall  apply  as  well  to  estates  already  created 
or  vested  as  to  estates  hereafter  granted  or  devised.^ 

This  section  was  formerly  i  Revised  Statutes,  yo^j,  section  44: 
S  44.  Every  estate  granted  or  devised  to  two  or  more  persons,  in  their 
own  right,  shall  be  a  tendency  in  common,  unless  expressly  declared  to  be 
in  joint  tenancy;  but  every  estate,  vested  in  executors  or  trustees  as  such, 
shall  be  held  by  them  in  joint  tenancy.  This  section  shall  apply  as  well  to 
estates  already  created  or  vested,  as  to  estates  hereafter  to  Be  granted  or 
devised.* 

History  of  this  Snactment  In  the  early  feudalized  law  of  England 
as  a  joint  tenancy,  with  its  incident  of  survivorship,  was  better 
adapted  to  military  tenures  than  a  more  divisible  tenancy,  joint 
tenancy  was  implied  rather  than  tenancy  in  common.**  Conse- 
quently it  came  about  that  at  common  law,  if  lands  were  limited  to 
several  persons,  not  husband  and  wife,  by  name  they  held  as  joint 
tenants,*^  unless  it  was  expressly  declared  that  they  should  hold 
as  tenants  in  common.**  By  conveyan  e  of  a  freehold  estate  to 
husband  and  wife  simplxciier  they  took  as  tenants  by  entireties.'® 

In  the  year  1782,  the  Legislature  modified  the  common  law  rule 
in  New  York  so  as  to  provide  that  unless  a  grant  or  devise  was 
expressly  declared  to  be  in  joint  tenancy  it  should  be  taken  to  be  a 
tenancy  in  common .•^    In  1786  another  statute  excepted  conveyances 

M  Repealed  by  Real  Property  Law  58  Co.  Litt.  183b;  2  Black.  Comm. 

of  1909,  f  460,  art.  14,  chap.  50,  Con-  180. 

solidated  Laws.    See  below,  §  460.  ^  Challis,    503 ;    2    Black.    G>mm. 

56  Repealed,  chap.  547,  Laws  of  182;  Joos  v.  Fey,  129  N.  Y.  17; 
1896,  Strahan,    Property,    135;    Booth    v. 

WLee,  Abstracts  of  Title,  145.  Fordham,   100  App.  Div.   115. 

57  Litt.,  II  277,  281;  Purdy  v.  *^Chap.  2,  Laws  of  1782  (6th 
Hayt,  92  N.  Y.  446,  452;  Strahan,  session),  repealed  by  chap.  12,  Laws 
Property,  120.  of  1786. 
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and  devises  to  executors  and  trustees  from  the  operation  of  this 
new  rule.  The  Revised  Statutes*  simply  remodeled  the  rule.  As 
thus  re-enacted,  the  statute  of  1782  has  since  furnished  the  rule  of 
construction  of  grants  and  devises  in  this  State.®^ 

Gifts  to  a  Claaa.  The  rule  stated  in  this  section  ®  is  now  so  abso- 
lute that  by  analogy  a  gift  of  income  to  beneficiaries  as  a  class  is 
presumed  to  .be  to  them  as  tenants  in  common  and  not  as  joint 
tenants.®* 

Trustees  Hold  as  Joint  Tenants.  The  Revised  Statutes  declared  with 
emphasis  that  every  estate  vested  in  executors  and  trustees  as  such 
was  to  be  a  joint  tenancy,  without  reference  to  the  terms  of  the 
limitation.  It  went  farther  in  this  particular  than  the  law  of  1786.^* 
The  foregoing  section  of  this  act  now  furnishes  the  final  statutory 
expression  of  the  rule  of  construction  relative  to  grants  and  devises 
to  two  or  more  persons. 

Object  of  This  Section.  The  plain  intention  of  this  section  is  to 
favor  tenancies  in  common  by  construction.**  After  the  abolition 
of  primogeniture  as  a  rule  of  descent  and  tenures  at  common  law, 
equality  of  division  and  divisibility  of  estates  became  the  rational, 
as  well  as  the  equitable  principle,  and  thus  triumphed  as  the  rule 
of  law. 

Disseisors.  Notwithstanding  this  section,  disseisors  coming  In 
by  the  same  disseisin  would  no  doubt  still  hold  as  joint  tenants.®* 

How  Joint  Tenancy  Created.  In  order  to  create  an  estate  in  joint 
tenancy  it  is  not  necessary  to  employ  the  words  in  joint  tenancy. 
Any  other  expression  clearly  imputing  such  an  intent  is  sufficient.*'^ 
But  a  gift  "  to  'A./  *  B.,'  and  *  C  as  joint  tenants  and  tenants  in 
common,"  is  construed  to  be  a  tenancy  in  common  and  not  a  joint 
tenancy.* 


•^Oiap.  12,  Laws  of  1786;  i  J.  & 
V.  245,  I  6;  I  K  &  R.  44;  I  R.  L. 
of  1813,  at  p.  54 ;  I  R.  S.  7^*  ^  44- 
« I  66,  supra,  p.  394. 
« Moffctt  V.  Elmendorf,  152  N.  Y. 
475;  Tompkins  v.  Verplanck,  10  App. 
^^-  572,  576,   and  cases  cited,   154 
^-  Y,  634;  Matter  of  Russell,   168 
id.  169,  and   see    under    §   96   that 
beneficiaries  of  a  trust  take  as  ten- 
ants in  common, 
•^i^eritt  V.  Everitt,  29  N.  Y.  39, 
//;  ^f-  Lorillard  v.  Coster,  5  Paige 
$tP-  ^^l  Purdy  V.  Hayt,  92  N.  Y. 


<»Dana  v.  Murray,  122  N.  Y.  at 
p.  615 ;  Matter  of  Eldredge,  29  Misc. 
Rep.  734,  73l^\  Steinway  y.  Steinway, 
163  N.  Y.  183,  197;  Matter  of  Kim- 
berly,  3  App.  Div.  170;  Jones  v. 
Hand,  78  id,  56;  Matter  of  Conger, 
81  id.  493,  502;  Edson  v.  Bartow,  154 
N.  Y.  199,  221. 

^Cf.  Goodeve,  Real  Prop.  (3d 
ed.),  p.  240;  (4th  cd.),  p.  253. 

«^  Purdy  V.  Hayt,  92  N.  Y.  at 
p.  453 ;  Coster  v.  Lorillard,  14  Wend. 
342. 

« Walter  v.    Ham,   68  App.   Div. 

381. 
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Presmnptiona.  Where  there  is  a  devise  to  a  number  of  persons  by 
their  individual  names,  giving  an  equal  share  to  each,  without  words 
applying  strictly  to  a  class,  etc.,  they  take  as  tenants  in  common, 
and  consequently  lapsed  devises  go  into  the  residuum  and  not  to 
the  survivors.^  A  gift  to  a  class  will  not  be  presumed,  but  rather 
that  the  donees  take  as  tenants  in  common."^*^ 

Incidents  of  Tenancy  in  Common.  Tenants  in  oommon  as  well  as 
joint  tenants  may  now  have  partition  inter  seJ^  At  the  present  day 
one  or  more  tenants  in  common  may  bring  ejectment.''^^  But  one 
tenant  in  common  may  not  bind  his  cotenant  by  estoppel  or  other- 
wise,*^* nor,  in  the  absence  of  an  agreement,  charge  him  for  collect- 
ing the  rents  of  the  estate."^*  But  he  must  account  to  his  cotenant 
for  rents  received  or  for  property  sold  by  him  off  the  estate,  or  for 
the  real  price  he  received  for  such  estate.*^*  Tenants  in  common 
are  jointly  liable  for  work  done  on  the  estate  if  authorized  by 
them,*^®  and  they  may  be  so  bound  by  implication  or  acquiescence 
even ; "  but  not  by  mere  knowledge."^® 

One  tenant  in  common  may  sometimes  be  liable  to  another  for  use 
and  occupation,^®  or  as  trustee  of  outstanding  interests  purchased, 
and  beneficial  to  the  estate.®*^ 


^  Moffett  V.  Elmcndorf,  152  N.  Y. 
475 ;  McDonald  v.  McDonald,  71  App. 
Div.  116;  Langley  v.  Westchester 
Trust  Co.,  39  Misc.  Rep.  735;  Man- 
hattan Real  Estate  Assn.  v.  Cudlipp, 
80  App.  Div.  532,  535;  Matter  of 
Krummenacker,  60  Misc.  Rep.  55. 
But  see  note  40,  p.  467,  infra;  Mat- 
ter of  Allen,  151  N.  Y.  243. 

'^o  Matter  of  Russell,  168  N.  Y. 
169;  Manhattan  Real  Estate  Assn.  v. 
Cudlipp,  80  App.  Div.  532;  Matter 
of  Conger,  81  id.  493,  503. 

■^1  §  1532,  Code  Civ.  Proc. 

"2§  1500,  Code  Civ.  Proc. 

■^3  Ryder  v.  Coburn,  47  App.  Div. 
182;  Crippen  v.  Morse,  49  N.  Y.  63, 
68;  Palmer  v.  Palmer,  150  id.  139; 
cf.  Sweetland  v.  Buel,  164  id.  541. 

'^'*  Myers  v.  Bolton,  157  N.  Y.  393, 
399;  cf.  Collins  V.  Collins,  8  App. 
Div.  at  p,  507. 


WGedney  v.  Gedncy,  160  N.  Y. 
471 ;  CosgriflF  v.  Dewey,  164  id  i ; 
Knope  V.  Nunn,  151  id  506;  Ferris 
y.  Nelson,  60  App.  Div.  430;  Dolan 
V.  Cummings,  116  id.  787;  Adams  v. 
Bristol,  126  id,  660;  Rice  v.  Peters, 
128  id.  7y6. 

'7^  Matter  of  Robinson,  40  App. 
Div.  23. 

77  Valentine  v.  Healy,  158  N.  Y. 
369;  cf.  Loos  v.  Wilkinson,  113  id. 
485;  Pretzfelder  v.  Strobcl,  17  Misc. 
Rep.  152. 

78  Cosgriff  v.  Foss,  152  N.  Y.  104. 

79  Collins  v.  Collins,  8  App.  Div. 
502;  cf.  Mott  V.  Underwood,  148 
N.  Y.  463;  Valentine  v.  Healey,  178 
id.  391 ;  Willes  v.  Loomis,  94  App. 
Div.  67. 

^  Allen  V.  Arkenburgh,  2  Appw 
Div.  452. 
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But  ordinarily  one  tenant  in  common  in  possession  is  not  liable 
to  his  cotenant  for  rent,  although  he  must  pay  taxes  and  assess- 
ments.®^ 

One  tenant  in  common  may  hold  adversely  to  another  under  some 
circumstances  ®  and  be  liable  for  waste  to  cotenants  even  after  the 
tenancy  is  severed.^ 

Lessees.  Lessees  take  and  hold  as  tenants  in  common,  unless  it  is 
otherwise  specified.®* 

Temuits  by  Entireties.  It  was  soon  well  settled  that  this  section 
did  not  apply  to  conveyances  of  freeholds  ^  to  husband  and  wife, 
who  continued  to  take  as  tenants  by  entireties,  as  they  were 
formerly  one  person  in  contemplation  of  law.®®  Nor  did  the  Mar- 
ried Women's  Acts  of  1848,  1849,  i860,  1862,  and  1880  disturb  this 
exception  to  the  statutory  rule,®^  and,  at  the  present  day,  unless 
theie  are  words  prescribing  the  kind  or  quality  of  estates  each  shall 
take,  husband  and  wife  are  still  seised  as  tenants  by  entireties  per 
tout  and  not  per  my,  and  Upon  the  death  of  either  the  survivor  takes 
the  whole,  no  matter  who  pays  the  consideration.®® 

Where,  however,  it  appears  from  the  words  of  the  grant  or  devise 
that  the  intent  was  to  create  a  joint  tenancy,  or  a  tenancy  in  com- 
mon, husband  and  wife  take  as  joint  tenants  or  as  tenants  in  com- 


w  Willcs  V.  Loomis,  94.  App.  Div. 
67;  Cole  V.  Cole,  57  Misc.  Rep.  490. 

82  Florence  v.  Hopkins,  46  N.  Y. 
182;  Sweetland  v.  Buel,  164  id. 
541 ;  Tarplea  v.  Sonn,  109  App.  Div. 
241,  244;  Schenck  v.  Egbert,  56 
Misc.  Rep.  378. 

«HooIihan  v.  Hoolihan,  119  App. 
Div.  92s,  193  N.  Y.  197. 

«*  McPhillips  V.  Fitzgerald,  76  App. 
Div.  15,  21. 

*  Preston  states  that  this  tenancy 
is  also  applicable  to  terms  of  years. 
2  Abst.  Tit.  39;  and  so  Goelet  v. 
Gori,  31  Barb.  314;  McPhillips  v. 
Fitzgerald,  76  App.  Div.  15,  21. 

••Jackson  v.  Stevens,  16  Johns. 
109,  116;  Sutliff  v.  Forgcy,  i  Cow. 
81-95;  I^O€  V.  Rowland,' 8  id.  277- 
^3;  Rogers  v.  Benson,  5  Johns.  Ch. 
431 ;  Miller  v.  Miller,  9  Abb.  Pr.  (N. 
S.)  444;  Wright  V.  Sailer,  20  N.  Y. 
230;  Torrey  v.  Torrey,  14  id.  431. 


^  Bertles  v.  Nunan,  92  N.  Y.  152, 
157;  Goelet  V.  Gori,  31  Barb.  314; 
Farmers'  Bank  v.  Gregory,  49  id. 
155;  Zomtlein  v.  Bram,  100  N.  Y. 
13;  Steltz  V.  Schreck,  128  id.  263; 
O'Conor  v.  McMahon,  54  Hun,  66; 
Reynolds  v.  Strong,  82  id.  202; 
O'Connell  v.  Madden,  26  St.  Rep. 
251;  Price  V.  Pestka,  54  App.  Div. 
59;  McArthur  v.  Weaver,  129  id. 
743 ;  cf.  Meeker  v.  Wright,  76  N.  Y. 
262. 

••Booth  V.  Fordham,  100  App. 
Div.  115,  117;  Messing  v.  Messing, 
64  id.  125;  cf.  as  to  bond  and  mort- 
gage, taken  in  name  of  husband  and 
wife,  Wilcox  v.  Murtha,  41  App.  Div. 
408;  and  as  to  deposit  in  bank  in 
joint  names,  Wetherow  v.  Lord,  41 
App.  Div.  413;  and  as  to  continued 
legal  unity  of  husband  and  wife, 
Taylor  v.  Klein,  47  App.  Div.  343. 
346. 
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mon,  as  the  case  may  be.^  Where  husband  and  wife  are  seised  as 
tenants  by  entireties  the  husband  does  not  now,  as  at  common  law 
he  did,^  possess  the  exclusive  right  and  control  of  the  lands  during 
the  lives  of  himself  and  wife.®^ 

Tenants  by  entireties  may  now  convey  directly  to  one  another 
Vi^ithout  the  intervention  of  a  third  person.** 

Divorce  a  vinculo  matrimonii  severs  the  tenancy  by  entireties  and 
former  husband  and  wife  then  become  tenants  in  common.^ 

A  sale  severs  the  tenancy  and  a  mortgage  given  back  as  part  con- 
sideration is  not  subject  to  survivorship.®*^ 

A  deed  to  alien  husband  and  citizen  wife  may  vest  the  whole 
estate  in  the  wife.^*    But  it  seems  the  statute  relative  to  partition 
did  not  apply  to  tenancy  by  entireties.®*    But  by  section  56  of  the 
Domestic  Relations  Law  they  may  have  partition.®*    The  interests  * 
of  tenants  by  entireties  may  be  sold  under  an  execution.®^ 

Conveyances  to  Husband  and  Wife  and  a  Third  Person  Simplidter.  Such 
being  the  rules  regarding  conveyances  to  husband  and  wife,  it  fol- 
lows that  the  common  law  would  control  conveyances  to  husband, 
wife,  and  a  third  person  simplidter,  and  that  the  latter  would  have 
a  moiety  for  his  share,  and  the  husband  and  wife  take  the  other 
moiety  between  them.®*  Where  the  estate  is  limited  to  a  husband 
and  his  wife  and  a  third  person  as  tenants  in  common  at  common 
law,  each  was  tenant  of  a  third  part,®®  and,  doubtless,  this  is  now  A 
fortiori  the  rule  of  construction  under  the  section  of  the  Real 
Property  Law. 

.89  Ward  V.  Crum,  54  How.  Pr.  95;  ®8H  Matter  of  Bauin,  121  App.  Div. 

Miner   v.    Brown,    133    N.    Y.    308;  496. 

Saxon  V.  Saxon,  46  Misc.  Rep.  202.  •*  Wright  v.  Saddler,  20  N.  Y.  at 

80  C/.  Challis,  304;  Hiles  v.  Fisher,  p.  326. 

144  N.  Y.  306,  313 ;  Brown  v.  Brown,  ^  Miller  v.  Miller,  9  Abb.  Pr.  (N. 

79  Hun,  44;  Joos  V.  Fay,  129  N.  Y.  S.)  444;  Messing  v.  Messing,  64  App. 

17;  Wurz  V.  Wurz,  27  Abb.  N.  C.  Div.  125;  Zomtlein  v.  Bram,  100  N. 

58;  Cloos  V.  Cloos,  24  id.  219.  Y.    12;   Banzer  v.  Banzer,   10  Misc. 

®i  Bertles  v.  Nunan,  92  N.  Y.  152;  Rep.  22. 

Hiles  V.  Fisher,  144  id.  306;  Grosser  ®*Chap.  272,  Laws  of  1896,  chap. 

V.   City   of   Rochester,    148   id.   233;  48,  General  Laws,  now  chap.  14,  Con- 

Graney  v.  Berrie,  31  App.  Div.  285;  solidated    Laws,    enacted    chap.    19, 

Hcidritter    v.    Wolff,    no    id.    899;  Laws  of  1909. 

Matter   of   Quigley  v.    Monsees,   56  ^^  Lanahan  v.  Caffrey,  40  App.  Div. 

Misc.  Rep.  no.  124;    Steenbergs   v.    Low,   46    Misc. 

KChap.   537,  Laws  of  1887,   i  56,  Rep.  285. 

Domestic    Relations    Law    of    1909:  ^Burton,  Compend.,  S  757;  Litt., 

Hard  wick  v.  Sulzi,  46  Misc.  Rep.  i.  H   291 ;   Smith',  Compend.  Law  Real 

®«  Stelz  V.  Schreck,  128  N.  Y.  263 ;  &  Pers.  Prop.  177. 

cf.  Strahan,   Propetty,  p.   135,  as  to  ^i  Prest.  Est.  132. 
English  rule. 
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Partners  Take  aa  Tenants  in  Common.  We  must  next  consider  con* 
veyances  of  land  to  persons  being  partners  in  trade.  Chancellor 
Walworth  states  that  at  common  law  they  took  primarily  as  joint 
tenants,  and  that  in  New  York  the  rule  was  changed  by  the  statutes 
mentioned  above.^  But  in  equity  the  rule  was  always  quite  other- 
wise, and  the  great  maxim  of  the  common  law,  ''Jus  accrescendi 
inter  tnercatorcs  pro  bcneficio  commercii  locum  non  habet,"  was 
applied  to  purchasers  of  real  estate  by  partners,  no  matter  in  whose 
name  the  purchase  was  made.  Conscrucntly  partnership  realty 
was  never  subject  to  survivorship.^  And  such,  on  general  prin- 
ciples, would,  no  doubt,  have  become  the  rule  in  this  State,  in  re- 
spect of  partnership  realty,  quite  irrespective  of  this  section  of  the 
Real  Property  Law  and  the  other  statutory  enactment  displaced 
thereby.^  As  by  statute  in  this  State  several  persons,  including 
partners,  take  as  tenants  in  common  unless  it  is  otherwise  prescribed, 
partners  as  such  have  the  rights  and  powers  which  accrue  to  this 
tenancy.  Each  may  convey  or  mortgage  so  as  to  transfer  all  the 
title  he  has.*  Even  an  agreement  between  partners  that  thev  hold 
jointly  does  not  now  create  a  joint  tenancy.*  In  the  liquidation  of 
partnership  dealings  real  estate  is  in  this  country  treated  as  per- 
sonalty, and  what  remains  after  payment  of  debts  and  adjusting 
equities  is  treated  as  real  estate  and  goes  to  the  respective  heirs  of 
the  tenants  in  common.^. 


1  Buchan  v.  Sumner,  2  Barb.  Ch. 
at  p.  198. 

2  Story,  Eq.  Juris.,  §  1207;  2 
Spence,  Eq.  Juris.  399;  Smith,  Com- 
pend.  Real  &  Pers.  Prop.  172;  Fair- 
child  V.  Fairchild,  64  N.  Y.  471,  477 ; 
Lake  v.  Gibson,  i  Eq.  Cas.  Abr.  294 ; 
s.  c^  I  White  &  Tudor,  Lead.  Cas.  in 
Eq.  215;  Lake  v.  Craddock,  3  P. 
Wms.  158;  s.  c,  I  White  &  Tudor, 
Lead.  Cas.  in  Eq.  217,  and  notes. 

«  Supra,  p.  394. 


*Hiscock  V.  Phelps,  49  N.  Y.  97, 
102;  Matter  of  Jones,  69  App.  Div. 
237,  242;  MoPhillips  V.  Fitzgerald,  76 
id.  IS,  21. 

«  Supra,  p.  399. 

*Hiscock  V.  Phelps,  49  N.  Y.  at 
p.  477;  Greenwood  v.  Marvin,  in  id. 
423;  Darrow  v.  Calkins,  154  id.  503; 
Smith  V.  Cowles,  81  App.  Div.  328; 
Hauptmann  v.  Hauptmann,  91  id. 
197;  Huber  v.  Case,  93  id.  479;  Bar- 
ney v.  Pike,  94  id.  199. 
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§  67.  Sale  of  real  property  held  by  tenant  for  life  with  con 
tingent  remainder  or  remainders  over  to  persons  whose 
identity  is  unknown.  In  any  case  where  real  property  is 
devised  by  will  or  conveyed  by  deed  to  a  person  for  life, 
with  contingent  remainder  or  remainders  over,  to  persons 
the  identity  of  whom  can  not  be  definitely  ascertained  until 
the  death  of  the  person  entitled  to  the  life  estate,  the  supreme 
court  may,  by  order,  on  such  terms  and  conditions  as  seem 
just  and  proper,  authorize  the  sale  of  such  real  property,  or 
any  part  thereof,  whenever  it  appears  to  the  satisfaction  of 
the  court  that  said  real  property,  or  some  portion  thereof, 
has  become  so  unproductive  or  such  circumstances  or  con- 
ditions have  arisen  subsequent  to  the  devise  or  deed  that 
it  is  for  the  best  interest  of  the  life  tenant  and  of  the  re- 
maindermen that  a  sale  should  be  had,  or  that  for  other 
peculiar  reasons,  or  on  account  of  other  peculiar  circum- 
stanceSy  it  is  for  the  best  interest  of  the  life  tenant  and  the 
remaindermen  that  a  sale  should  be  had.  The  supreme  court 
shall  not  grant  such  an  order,  unless  it  appears  to  the  satis- 
faction of  such  court,  that  a  written  notice,  stating  the  time 
and  place  of  the  application  therefor,  has  been  served  upon 
the  life  tenant,  and  upon  every  other  person  in  being  having 
an  estate,  vested  or  contingent,  in  reversion  or  remainder  in 
said  real  property  at  least  eight  days  before  the  making 
thereof.  If  such  beneficiary  or  other  person  is  an  adult  with- 
out the  state,  or  is  a  minor,  lunatic,  person  of  unsound  mind, 
habitual  drunkard  or  absentee,  notice  shall  be  served  on 
such  beneficiary  or  other  person  in  such  manner  as  the  court 
or  a  justice  thereof  may  prescribe.  Upon  the  return  day 
of  the  notice  the  court  shall,  upon  its  own  motion,  appoint 
a  special  guardian  for  any  minor  and  for  any  lunatic,  person 
of  unsound  mind  or  habitual  drunkard  who  shall  not  be 
represented  by  a  committee  duly  appointed. 

Fofmcrly  section  57,  Real  Property  Law  of  1896,  chapter  XLVI,  General 
Laws: 

I  57.  Sale  of  real  property  held  by  tenant  for  life  with  contingent  remainder 
or  remainders  oyer  to  persona  whose  identity  is  unknown. — In  any  case  where 
real  property  is  devised  by  will  or  conveyed  by  deed  to  a  person  for  life, 
with  contingent  remainder  or  remainders  over,  to  persons  the  identity  of 
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whom  cannot  be  definitely  ascertained  until  the  death  of  the  person  entitled 
to  the  life  estate,  the  supreme  court  may  by  order,  on  such  terms  and  con- 
ditions as  seems  just  and  proper,  authorize  the  sale  of  such  real  property, 
or  any  part  thereof,  whenever  it  appears  to  the  satisfaction  of  the  court 
that  said  real  property,  or  some  portion  thereof,  has  become  so  unpro- 
ductive or  such  circumstances  or  conditions  have  arisen  subsequent  to  the 
devise  or  deed  that  it  is  for  the  best  interest  of  the  life  tenant  and  of 
the  remainderman  that  a  sale  should  be  had,  or  that  for  other  peculiar 
reasons,  or  on  account  of  other  peculiar  circumstances,  it  is  for  the  best 
interest  of  the  life  tenant  and  the  remainderman  that  a  sale  should  be 
had.  The  supreme  court  shall  not  grant  such  an  order,  unless  it  appears 
to  the  satisfaction  of  such  court,  that  a  written  notice,  stating  the  time  and 
place  of  the  application  therefor,  has  been  served  upon  the  life  tenant  and 
upon  every  other  person  in  being  having  an  estate,  nested  or  contingent,  in 
reversion  or  remainder  in  said  real  property,  at  least  eight  days  before  the 
making  thereof.  If  such  beneficiary  or  other  person  is  an  adult  without  the 
state,  or  is  a  minor,  lunatic,  person  of  unsound  mind,  habitual  drunkard  or 
absentee,  notice  shall  be  served  on  such  beneficiary  or  other  person  in  such 
manner  as  the  court  or  a  justice  thereof  may  prescribe.  Upon  the  return 
day  of  the  notice  the  court  shall,  upon  its  own  motion,  appoint  a  special 
guardian  for  any  minor  and  for  any  lunatic,  person  of  unsound  mind  or 
habitual  drunkard  who  shall  not  be  represented  by  a  committee  duly  ap- 
pointedJ 
Comment    This  section  was  an  amendment  to  the  Real  Property 

Law  of  1896,  being  enacted  in  1903  by  chapter  432  of  the  laws  of 
that  year.  The  object  of  the  section  is  apparent.  It  was  held  in 
the  year  1880  that  a  judicial  sale  concludes  contingent  interests  of 
persons  not  in  being,  only  when  the  judgment  provides  for  and  pro- 
tects such  interests  by  substituting  the  fund  derived  from  the  sale 
of  the  land  in  place  of  it  and  preserving  the  fund  to  the  extent 
necessary  to  satisfy  such  interests.®  In  1896  it  was  held  that  the 
Legislature  had  power  by  special  act  to  authorize  a  sale  of  contin- 
gent interests  of  those  not  in  being.*  This  section  is  in  line  with 
that  decision. 

Remainders  which  Open,  etc.  This  act  applies  to  contingent  remain- 
ders. Whether  it  is  also  applicable  to  vested  remainders  which  open 
and  let  in  is  problematical.  Such  interests  are  not  "  contingent  re- 
mainders," and  yet  the  limitations  of  such  interests  are  contingent 
limitations,  as  has  been  shown  under  sections  40  and  42  of  this  act 

■^  Enacted  by  chap.  432,   Laws   of  320 ;  Wilson  v.  White,  109  id.  59,  61 ; 

1903,  and  became  a  law  May  7,  1903,  see  under  §  56,  supra,  p.  361. 

with  the  approval  of  the  Governor.  ^  Ebling  v.  Dreyer,  149  N.  Y.  460 ; 

Repealed  by  Real  Property  Law  of  cf.  8  2348,  Code  Civ.  Proc,  amd.  by 

1909,   I  460,  art.   14,  chap.  50,  Con-  chap.  154,  Laws  of  1903. 

solidated  Laws.    See  below,  S  460.  ^0  See  note  7,  Appendix  I,  infra, 

^  Monarque  v.  Monarque,  80  N.  Y. 
26 
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Seetion  Should  be  Amended.  This  section  and  several  other  sections 
of  this  act,  in  order  to  be  efficacious,  require  amendment,  and  in  the 
course  of  preparing  the  act  for  submission  to  the  Board  of  Statutory 
Consolidation,  the  author  of  this  treatise  suggested  some  changes 
which  the  Board  did  not  feel  at  liberty,  in  view  of  their  limited 
authority,  to  adopt.  The  reasons  for  such  proposed  changes  are 
fully  given  in  the  notes  to  this  act. 

The  embarrassment  in  serving  all  the  possible  heirs  of  a  living 
person  are  very  great.  "  Heirs  presumptive,"  on  the  other  hand, 
are  apparently  easy  enough  to  determine.  But  as  "Nemo  est 
haeres  zHventis/'  if  we  fix  the  time  of  the  death  of  the  living  per- 
son as  the  time  to  determine  his  heirs,  and  attempt  to  serve  those 
who  may  then  be  such,  what  room  for  miscalculation, .  as  many 
deaths  may  intervene  and  destroy  the  entire  scheme  of  service. 
The  heirs  presumptive  of  a  living  person  are  ascertainable,  but 
actual  heirs  at  law  have  to  be  guessed  at,  and  guessing  makes  poor 
practice. 
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§  68.  Application!  how  made.  The  application  must  be  made 
by  petition  duly  verified,  which  shall  set  forth  the  provisions 
of  the  will  or  the  deed  creating  the  estate,  the  condition  of 
the  estate  and  the  particular  facts  which  make  it  necessary 
or  proper  that  the  application  should  be  granted.  After 
taking  proof  of  the  facts  either  before  the  court  or  by  a 
referee  and  hearing  the  parties  and  fully  examining  into  the 
matter,  the  court  must  make  an  order  upon  the  application. 
In  case  the  application  is  gfranted,  the  order  must  authorize 
the  real  property  described  in  the  petition  to  be  sold  upon 
such  terms  and  conditions  as  the  court  may  prescribe. 

Formerly  section  58,  Real  Property  Law  of  1896,  chapter  XLVI,  General 
Laws,  as  amended  by  Laws  of  1903: 

I  58.  Applicatioii,  how  made. —  The  application  must  be  made  by  petition 
duly  verified,  which  shall  set  forth  the  provisions  of  the  will  or  the  deed 
creating  the  estate,  the  condition  of  the  estate  and  the  particular  facts 
which  make  it  necessary  or  proper  that  the  application  should  be  granted. 
After  taking  proof  of  the  facts  either  before  the  court  or  by  a  referee  and 
hearing  the  parties  and  fully  examining  into  the  matter,  the  court  must 
make  an  order  upon  the  application.  In  case  the  application  is  granted, 
the  order  must  authorize  the  real  property  described  in  the  petition  to  be 
sold  upon  such  terms  and  conditions  as  the  court  may  prescrtbe.^^ 

Conunent.  This  section  is  to  be  read  in  connection  with  the  pre- 
ceding section.  It  was  originally  enacted  at  the  same  time  by  chap- 
ter 432,  Laws  of  1903.  The  sale  of  contingent  interests  of  infants, 
or  of  persons  not  yet  in  being,  is  a  very  delicate  matter,**  and  one 
no  doubt  to  be  exercised  only  when  the  case  is  clearly  within  the 
statute ;  although  the  power  of  the  Legislature  to  enact  such  a  law 
as  this  has  been  directly  affirmed.*^  The  petition  should  show  the 
consent  of  the  tenant  of  the  life  estate  supporting  the  remainders.^* 


11  Enacted  by  chap.  432,  Laws  of 
1903.  Repealed  by  Real  Property 
Law  of  1909,  i  460,  art.  14,  chap.  50, 
Consolidated     Laws.       See     below, 

I  4^. 

'*  See  Code  Civ.  Proc,  §8  2345- 
2364,  amd.  chap.  127,  Laws  of  1906; 
chap.  49,  Laws  of  1907;  Hegeman  v. 
Steams  Realty  Co.,  117  App.  Div. 
754;  Monarque  v.  Monarque,  80  N. 


Y.  320;  Wilson  V.  White,  109  id.  59, 
61 ;  cf.  Kent  v.  Church  of  St. 
Michael,  136  id.  10,  17;  Kirk  v.  Kirk, 
137  id.  510,  516;  McGillis  v.  McGillis, 
154  id.  542,  548;  Adams  v.  Backer, 
29  Misc.  Rep.  53;  and  see  p.  361, 
supra, 

IS  Ebling  V.  Dreyer,  149  N.  Y.  460. 

1*  See  below,  under  §  70,  Real 
Prop.  Law. 
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The  act  contemplates  that  the  proceeding  shall  be  based  on  a  peti- 
tion only,  and  not  be  instituted  by  action.  But  there  must  be  a  hear- 
ing zHva  voce  on  the  petition.^^  As  the  proceeding  is  statutory,  the 
statute  must  be  strictly  pursued.  The  petition  must  show  an  out- 
standing life  estate,  life  tenant's  consent  to  sale,  and  contingent,  not 
vested,  remainders  over  to  persons  whose  identity  is  uncertain.  It 
is  evident,  therefore,  that  the  statute  contemplates  a  sale  only  where 
there  is  a  remainder  contingent  because  it  is  to  persons  not  yet  in 
being.  Where  the  remainder  is  contingent  only  because  it  is  to  sur- 
vivors of  two  or  more  certain  persons  in  being,  it  would  seem  that 
sections  67  and  68,  if  construed  strictly,  have  no  application.^® 

15  In  re  Hunt,  30  N.  Y.  Law  Jour,  open  and  let  in,"  see  pp.  249,  254, 

922,  Dec.  15,  1903.  310,  401,  supra,  and  note  7,  Appendix 

^^Sed  cf.  S  70,  Real  Prop.  Law,  I,  infra, 
infra.    And  as  to  "  remainders  which 
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§  69.  Sal6|  how  conducted.  The  sale  shall  be  made  by  a  referee 
appointed  by  the  court  for  that  purpose  and  such  sales  may 
be  either  at  public  auction  or  by  private  contract,  but  subject 
in  all  respects  to  confirmation  by  the  court  before  the  deed 
is  delivered  and  the  sale  consummated.  In  case  a  sale  of 
any  portion  of  such  real  property  is  authorized,  the  final 
order  must  direct  the  disposition  of  the  proceeds  of  such  sale 
and  must  direct  that  the  proceeds  of  such  sale  be  paid  into 
the  hands  of  some  trust  company  authorized  by  law  to  act 
as  trustee  or  to  some  person  or  persons  who  shall  thereby 
become  trustee  or  trustees  for  such  life  tenant  and  remainder- 
men,  and  must  require  the  trustee  to  give  a  bond  in  such  an 
amount  and  with  such  sureties  as  the  court  directs,  condi- 
tioned for  the  faithful  discharge  of  his  trust  and  for  the 
due  accounting  of  all  moneys  received  by  him  pursuant  to 
said  order.  Upon  the  confirmation  of  the  referee's  report  of 
sale  by  order  of  the  court,  the  referee  must  execute,  as 
directed  by  the  court,  a  deed  of  said  real  property  so  sold. 

Fonnerly  section  69,  Real  Property  Law  of  1896,  chapter  XL VI,  General 
Laws,  as  amended  by  Laws  of  1903: 

§  59.  Sale,  how  conducted — The  sale  shall  be  made  by  a  referee  ap- 
pointed by  the  court  for  that  purpose  and  such  sales  may  be  either  at 
public  auction  or  by  private  contract,  but  subject  in  all  respects  to  confirma- 
tion by  the  court  before  the  deed  is  delivered  and  the  sale  consummated. 
In  case  a  sale  of  any  portion  of  such  real  property  is  authorized,  the  final 
order  must  direct  the  disposition  of  the  proceeds  of  such  sale  arid  must 
direct  that  the  proceeds  of  such  sale  be  paid  into  the  hands  of  some  trust 
company  authorized  by  law  to  act  as  trustee  or  to  some  person  or  persons 
who  shall  thereby  become  trustee  or  trustees  for  such  life  tenant  and 
remaindermen,  and  must  require  the  trustee  to  give  a  bond  in  such  an 
amount  and  with  such  sureties  as  the  court  directs,  conditioned  for  the 
faithful  discharge  of  his  trust  and  for  the  due  accounting  of  all  moneys 
received  by  him  pursuant  to  said  order.  Upon  the  confirmation  of  the 
referee's  report  of  sale  by  order  of  the  court,  the  referee  must  execute,  as 
directed  by  the  court,  a  deed  of  said  real  property  so  sold.*'' 

Comment.  This  section  was  enacted  by  chapter  432,  Laws  of  1903, 
and  is  strictly  auxiliary,  being  dependent  upon  the  two  preceding- 
sections  of  this  act.  The  sale  contemplated  by  this  section  must  be 
made  by  a  referee,  specially  appointed  for  that  purpose.    A  referee 

17  Enacted  by  Chap.  432,  Laws  of      fi  460,  art.  14,  chap.  50,  Consolidated 
1903;   became   a  law   May   7,    1903.      Laws.    See  below,  f  460. 
Repealed  by  Real  Prop.  Law  of  1909, 
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appointed  under  the  preceding  section  v/ould  not  be  a  referee  to  sell 
unless  redesignated  or  specially  empowered  to  sell.  It  is  very  plain 
that  until  the  sale  is  confirmed  by  the  court  that  the  purchaser  takes 
nothing.^®  The  court  is  the  vendor.  This  was  and  is  the  chancery 
rule  and  that  one  acted  on  in  the  Federal  courts  of  equity. 

This  section  is  always  to  be  read  in  connection  with  sections  67 
and  68  of  this  act.  In  regard  to  the  sale  contemplated  by  section 
67,  some  suggestions  as  to  its  amendment  have  been  made  in  the 
notes  to  the  Consolidated  Real  Property  Law.^* 

1®  Rorer,  Judicial  Sales,  I  x  ^  See  note  7,  Appendix  I,  infra. 
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§  70.  Conveyances  upon  sale.  A  deed  made  pursuant  to  a  final 
order  granted  as  provided  in  the  foregoing  sections  sixty- 
seven  and  sixty-eight  ^hall  be  valid  and  effectual  against  all 
minors,  lunatics,  persons  of  unsound  mind,  habitual  drunk- 
ards and  persons  not  in  being,  interested  in  the  real  property 
aforesaid,  or  having  estates,  vested  or  contingent,  in  rever- 
sion or  remainder  in  said  real  property,  but  before  the  order 
directing  the  sale  can  be  made,  all  adult  persons  not  under 
disability  having  an  interest  in  said  real  estate,  vested  or 
contingent,  in  reversion  or  remainder,  must  make  and  file 
with  the  clerk  of  the  court  in  which  the  proceedings  have 
been  instituted,  a  written  instrument,  duly  executed  and 
acknowledged,  consenting  that  such  an  order  of  sale  may  be 
made,  and  in  no  event  shall  such  order  be  made  without  the 
like  written  consent  of  the  life  tenant  if  not  suffering  from 
disability. 

Formerly  section  6o»  Real  Property  Law  of  iSgS,  chapter  XLVI»  General 
Laws,  as  amended  by  Laws  of  1903. 

I  6a  Conveyances  upon  sale^  A  deed  made  pursuant  to  a  final  order 
granted,  as  provided  in  this  act,  shall  be  valid  and  effectual  against  all 
minors,  lunatics,  persons  of  unsound  mind,  habitual  drunkards  and  persons 
not  in  being,  interested  in  the  real  property  aforesaid,  or  having  estates, 
vested  or  contingent,  in  reversion  or  remainder  in  said  real  property,  but 
before  the  order  directing  the  sale  can  be  made,  all  adult  persons  not  under 
disability  having  an  interest  in  said  real  estate,  vested  or  contingent,  in 
reversion  or  remainder,  muit  make  and  file  with  the  clerk  of  the  court  in 
which  the  proceedings  have  been  instituted,  a  written  instrument,  duly 
executed  and  acknowledged,  consenting  that  such  an  order  of  sale  may  be 
made,  and  in  no  event  shall  such  order  be  made  without  the  like  written 
consent  of  the  life  tenant  if  not  suffering  from  disability.^ 

Comment  This  section  is  also  strictly  auxiliary  and  to  be  taken 
in  connection  with  the  three  preceding  sections,  enacted  at  the  same 
time  and  by  the  same  act,  chapter  432,  Laws  of  1903. 

This  section  contemplates  that  all  adult  parties  to  the  special  pro- 
ceeding, not  resting  under  a  disability,  shall  make  and  file  a  con- 
sent to  the  sale.  In  no  event  can  a  sale  of  the  fee  be  made  without 
the  consent  of  the  life  tenant.  This  is  analogous  to  partition  sales 
had  at  the  instance  of  those  in  reversion  or  remainder. 

^Enacted  by  chap.  432,  Laws  of      Consolidated     Laws.       See     belo.. , 
1903,   and   repealed    by   Real    Prop,      i  46a 
Law  of  1909,  I  460,  art.  14,  chap.  50^ 
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§  71.  Disposition  of  proceeds  of  sale.  The  trustees  appointed 
by  the  court  of  funds  realized  from  the  sale  of  real  property 
under  theSe  provisions  shall,  unless  otherwise  ordered  by 
the  court,  invest  such  funds  in  the  manner  and  form  pre- 
scribed and  regulated  by  law,  relative  to  investment  of  trust 
funds  by  trustees,  and  shall  pay  and  apply  the  net  income, 
after  deducting  all  lawful  expenses  and  commissions,  to  the 
use  of  the  life  tenant  during  life  and  upon  the  death  of  the 
life  tenant  pay  over  and  distribute  the  principal  to  and  among 
the  remaindermen  entitled  thereto  in  accordance  with  the 
order  of  the  court  upon  an  accounting. 

Formerly  section  6i,  Real  Property  Law  of  i8g6,  chapter  XLVI,  General 
Laws,  as  amended  by  Laws  of  1903. 

I  61.  Disposition  of  proceeds  of  sale.-.  The  trustees  appointed  by  the  court 
of  funds  realized  from  the  sale  of  real  property  under  these  provisions 
shall,  unless  otherwise  ordered  by  the  court,  invest  such  funds  in  the  man- 
ner and  form  prescribed  and  regulated  by  law,  relative  to  investment  of 
trust  funds  by  trustees,  and  shall  pay  and  apply  the  net  income,  after  de- 
ducting all  lawful  expenses  and  commissions,  to  the  use  of  the  life  tenant 
during  life  and  upon  the  death  of  the  life  tenant  pay  over  and  distribute 
the  principal  to  and  among  the  remaindermen  entitled  thereto  in  accordance 
with  the  order  of  the  court  upon  an  accounting.^^ 

Comment  This  section  is  strictly  auxiliary  and  dependent  upon 
sections  67,  68  and  69  of  this  act.  It  was  enacted  a't  the  same  time 
with  those  sections  by  chapter  432,  Laws  of  1903. 

In  Monarque  v.  Monarque  it  was  held  that  a  judgment  and  judi- 
cial sale  conclude  contingent  interests  of  persons  not  in  being  only 
when  the  judgment  provides  for  and  protects  such  interests,  by  sub- 
stituting the  fund  derived  from  the  sale  of  the  land  in  place  of  it, 
and  preserving  the  fund  to  the  extent  necessary  to  satisfy  such  in- 
terests.^ 

In  Ebling  v.  Dreyer  ^  it  was  held  that  the  Legislature  had  the 
power  to  authorize  a  sale  of  the  contingent  interests  of  those  not  yet 
in  being. 

21  Enacted  by  chap.  432,  Laws  of         ^ago  N.  Y.  320. 
1903,  to  take  effect  immediately,  and         28  i^  ^,  y.  46a 
repealed  by  Real  Property  Law  of 
1909,  5  460,  art.  14,  chap.  50,  Cow- 
solidated  Laws.    See  below,  f  460. 
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This  section  is  not  explicit  in  directing  that  the  fund  shall  be  sub- 
stituted for  the  land  sold.  But  it  evidently  contemplates  that  the 
rights  of  persons  unborn  shall  be  sufficiently  safeguarded  by  some 
order  in  the  proceeding;  for  otherwise  the  proceeding  would  be 
irregular,  notwithstanding  this  act^  • 

2*  Monarque  v.  Monarque,  8o  N.  Div.  321,  327;  Matter  of  Asch,  75  id 
Y.  320;  Myers  v.  McCullagh,  63  App.      486,  495. 
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§72.  Release  of  rents  reserved  by  leases  in  perpetuity. 

I.  Any  person  interested  in  lands  held  under  a  lease  in 
perpetuity,  upon  which  no  rent  has  been  paid  for  at  least 
twenty  years,  may  present  his  petition  to  the  courts  men- 
tioned in  this  section  asking  that  it  be  declared  that  the 
rents  and  reversion  have  been  released  to  the  owner  of  the 
fee.  Such  petition  shall  be  verified,  shall  describe  the  lease 
and  allege  that  the  rents  and  reversion  have  been  released, 
and  shall  state  such  facts  as  the  petitioner  can  ascertain  rela- 
tive to  the  execution  of  a  release  and  the  identity  of  the 
persons  who  would  otherwise  be  the  present  owners  of  the 
rents  and  reversion  and  the  last  known  owner  thereof. 

2.  Such  petition  may  be  presented  to  the  supreme  court 
or  to  the  county  court  of  the  county  where  the  lands  are 
situated.  The  court  may  thereupon  order  all  persons  inter- 
ested to  show  cause  at  a  certain  time  and  place  why  the  rents 
and  reversion  should  nojt  be  declared  to  have  been  released. 
A  description  of  the  lease  and  lands  affected  thereby  and  the 
name  of  the  last  known  owner  of  the  rents  and  reversion 
shall  be  specified  in  such  order,  and  the  order  shall  be  pub- 
lished in  such  newspaper  or  newspapers  and  for  such  time 
as  the  court  shall  direct.  The  court  may  also  direct  the 
order  to  be  personally  served  upon  such  persons  as  it  shall 
designate. 

3.  The  court  may  issue  commissions  to  take  the  testimony 
of  witnesses  and  may  refer  it  to  a  referee  to  take  and  report 
proofs  of  the  facts  stated  in  the  petition.  Upon  being  satis- 
fied that  the  matters  alleged  in  the  petition  are  true,  the 
court  may  make  an  order  declaring  that  the  rents  and  rever- 
sion have  been  released  to  the  owner  of  the  fee.  The  non- 
payment of  rent  under  any  such  lease  for  twenty  years  shall 
be  presumptive  evidence  of  such  a  release.  The  entry  of 
such  order  in  the  office  of  the  clerk  of  the  county  where  such 
lands  are  situated  shall  have  the  same  effect  as  a  release 
of  such  rents  and  reversion  to  such  owner  then  duly  exe- 
cuted and  recorded.     The  county  clerk  shall  note  on  the 
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margin  of  the  record  of  the  original  lease  a  minute  of  the 
entry  of  such  order. 

Formerly  chapter  227,  Laws  of  1900:26 

Comment.  This  section,  which  is  taken  literally  and  without 
change  from  chapter  22*/,  Laws  of  1900,  was  added  to  the  Real 
Property  Law  by  the  Board  of  Statutory  Consolidation  and  is  there- 
fore only  new  as  regards  the  particular  situation  which  it  now 
occupies  in  the  Real  Property  Law.^  It  will  be  observed  that  this 
section  refers  to  the  old  fees  farm  which  were  discussed  very  fully 
under  section  31  of  this  act.^  This  act  is  evidently  in  the  interest 
of  the  tenants  of  the  old  **  fees  farm,"  and  to  clear  the  titles  to 
lands  which  were  originally  conveyed  in  fee  subject  to  a  perpetual 
rent.  The  act  does  not  mention  services  other  than  rent,  and  pre- 
sumably lands  subject  to  a  reservation  of  service  of  any  kind  other 
than  rent  are  unaffected  by  this  section. 

End  of  Article  3.  Section  72  at  the  end  of  the  one  hundred  and 
thirty-second  session  of  the  Legislature  (1909)  now  ends  article  3 
of  the  Real  Property  Law. 

^  Repealed  by  Real  Prop.  Law  of  *®  See  p.  200,  supra. 
1909,  I  460,  art.  14,  chap.  50,  Con-  ^  Supra,  pp.  i9(>-2oa 
soUdated  Laws,    See  below,  I  460. 
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ARTICLE  4.2* 
Uses  and  Trusts. 

Section    90.  Executed  uses  existing. 

91.  Certain  uses  and  trusts  abolished. 

92.  When  right  to  possession  creates  legal  ownership. 

93.  Trustee  of  passive  trust  not  to  take. 

94.  Grant  to  one  where  consideration  paid  by  another. 


28  This  article  on  Uses  and  Trusts 
is  simply  a  redaction  of  the  earlier 
article  in  the  Revised  Statutes  on  the 
same  subject.  It  must  always  be  re- 
membered that  when  the  Revised 
Statutes  were  first  enacted  the  old 
systems  of  law  and  equity  were  in 
full  force.  The  history  of  Uses  and 
Trusts  is  a  part  of  the  history  of 
equity  jurisdiction  in  England  and  in 
the  Crown-province  of  New  York. 
From  the  inception  of  the  govern- 
ment of  New  York  by  the  English, 
the  equity  powers  of  the  Lord  Chan- 
cellor were  lodged  in  a  delegate, 
either  the  Governor  of  the  Province, 
or  a  local  Chancellor,  and  from  the 
year  1683  the  distinctions  observed  in 
England  between  the  forums  of  law 
and  equity  were  fully  established  in 
New  York.  The  local  Chancellor 
had  jurisdiction  over  trusts,  but  uses 
executed  into  legal  estates  by  the 
Statute  of  Uses  (always  in  force  in 
New  York  as  part  of  the  socage 
tenure)  were  cognizable  in  the  com- 
mon-law courts  of  the  province.  The 
present  writer  has  traced  the  juris- 
diction of  the  courts  of  equity  and 
law  in  the  province  of  New  York  so 
frequently  that  he  may  be  pardoned 
for  referring  the  reader  to  his  own 
fuller  citations  of  authorities,  as  it 
avo'*ds  the  necessity  of  unnecessary 


repetition  of  matters,  less  and  less 
frequently  consulted.  (See  chapters 
VI  and  VII  History  of  the  Law  of 
Real  Property  in  New  York;  notes 
to  the  Grolier  edition  of  Bradford's 
Laws  of  New  York  in  1694,  and  par- 
ticularly the  citations  of  authorities.) 
It  was  through  the  machinery  of  the 
judicial  establishment  of  the  province 
of  New  York  that  the  distinctions  be- 
tween legal  and  equitable  estates,  and 
between  uses  and  trusts,  distinctions 
familiar  to  the  law  of  England  in  the 
last  two  centuries,  were  established 
and  perpetuated  in  New  York.  When 
the  State  Constitution  of  1846  was 
established  and  the  courts  of  law  and 
equity  consolidated  and  the  practice 
in  both  assimilated,  tlie  distinction 
between  uses  and  trusts  had  become 
so  ineradicable  in  the  law  of  New 
York  as  to  survive  even  these  re- 
forms. (C}ould  V.  Cayuga  County 
Bank,  86  N.  Y.  75,  83;  Peters  v. 
Delaplaine,  49  id.  362,  370;  Chipman 
v.  Montgomery,  63  id.  '221,  230; 
Town  of  Mentz  v.  Cook,  108  id.  504; 
Corscadden  v.  Haswell,  88  App.  Div. 
158;  Gilbert  v.  Brunell,  92  id.  284; 
Fox  V.  Fitzpatrick,  190  N.  Y.  259, 
267.)  The  strength  of  this  survival 
was,  no  doubt,  partly  due  to  the 
statutory  revision  of  the  law  of  Uses 
and  Trusts  in  the  Revised  Statutes. 
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Section    95.  Bona  fide  purchasers  protected. 

96.  Purposes  for  which  express  trusts  may  be  created 

97.  Certain  devises  to  be  deemed  powers. 

98.  Surplus  income  of  trust  property  liable  to  creditors. 

99.  When  an  authorized  trust  is  valid  as  a  power.  * 
100.  Trustee  of  express  trust  to  have  whole  estate. 

loi.  Qualification  of  last  section. 

102.  Interest  remaining  in  grantor  of  express  trust. 

103.  What  trust  interest  may  be  alienated. 

104.  Transferee  of  trust  property  protected. 

105.  When  trustee  may  convey  or  exchange  trust  property. 

106.  When  trustee  may  lease  trust  property. 

■ 

107.  Notice  to  beneficiary  and  other  persons  interested  where  real 

property  affected  by  a  trust  is  conveyed,  mortgaged  or  leased, 
and  procedure  thereupon. 

108.  Person  paying  money  to  trustee  protected. 

109.  When  estate  of  trustee  ceases. 

iia  Termination  of  trusts  for  the  benefit  of  creditors. 

111.  Trust  estate  not  to  descend. 

112.  Resignation  or  removal   of  trustee  and  appointment  of  suc- 

cessor. 

113.  Grants  and  devises  of  real  property  for  charitable  purposes. 

114.  Certain  educational  and  other  charitable  uses  authorized. 
114*.  Trusts  for  care  of  cemetery  lots,  etc. 

115.  Certain  grants  for  charitable  uses  regulated. 

116.  Executors',    fiduciaries'    and    trustees'    investments    in   certain 

stocks  regulated. 

117.  Commissions  of  trustees. 


§90,  Executed  uses  existing.  Every  estate  which  is  now 
held  as  a  use,  executed  under  any  former  statute  of  the 
state,  is  confirmed  as  a  legal  estate. 

Formerly  section  70,  Real  Property  Law  of  1896,  chapter  XLVI,  General 
Laws: 

I  70.  Ezecuted  uses  existing. —  Every  estate  which  is  not  held  as  a  use, 
executed  under  any  former  statute  of  the  state,  is  confirmed  as  a  legal 
estate.2* 

» Repealed  by  Real  Prop.  Law  of  1909,  I  460,  art  I4»  chap.  50,  Con- 
solidated Laws.    See  below,  I  460. 
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Section  70  was  fcMrmerly  i  Revised  Statutes,  ^7^^  section  46: 

t  46.  Every  estate  which  is  not  held,  as   an   use,  executed   under  any 
former  statute  of  this  state,  is  confirmed  as  a  legal  estate.^ 

Account  of  this  Section.  The  foregoing  section  has  distinct  refer- 
ence to  the  Statute  of  Uses,  and  to  a  state  of  things  existent  in  the 
law  of  England  prior  to  2j  Henry  VIII,  when  the  Statute  of  Uses 
was  passed,  fastening  the  possession  and  legal  title  to  a  certain 
fiduciary  interest  called  the  **  use,'*  which,  before  then,  was  only 
cognizable  in  chancery/*^^  This  important  statute  of  England  was,  by 
extension,  in  force  in  the  province  of  New  York,  after  the  English 
occupation,  in  the  year  1664.^^  It  is  one  of  the  English  statutes 
revised  by  Jones  and  Varick,^  under  the  act  of  the  State  Legislature, 
authorizing  them  to  revise  only  those  English  statutes  extending  to 
the  province,®*  and  adopted  by  the  first  Constitution  of  the  State.'** 
It  was  afterward  continued  in  those  several  revisions  of  the  law  of 
the  State  preceding  the  Revised  Statutes.^®  When  the  Revised  Stat- 
utes subjected  the  entire  law  of  Uses  and  Trusts  to*a  general  scheme 
of  reform,*^  the  revisers  first  abolished,  for  the  future,  all  uses  and 
trusts,  except  those  expressly  authorized,  in  the  Revised  Statutes; 
but  naturally  at  the  same  time  they  saved  all  legal  estates  which  then 
existed  in  New  York  as  executed  uses  solely  under  and  by  force, 
of  the  old  Statute  of  Uses.^  The  revisers,  in  their  note  to  this  sec- 
tion of  the  original  revision,  distinctly  announce  this,  for  they  ex- 
pressly say :  "  It  stems  proper  to  confirm  all  uses  already  executed 
as  legal  estates,  in  order  to  prevent  the  possible  construction  that 
they  are  included  in  the  general  abolition  of  uses."  ^ 


•^Repealed,  chap.  547,  Laws  of 
1896. 

*i27  Hen.  VIII,  chap.  10;  Down- 
ing v.  Marshall,  23  N.  Y.  at  p.  378; 
Seaman  v.  Harvey,  16  Hun,  71,  73; 
Johnson  v.  Fleet,  14  Wend.  176,  180; 
Cuylcr  V.  Bradt,  2  Cai.  Cas.  326. 

8*  The  patent  to  the  Duke  of  York 
was  to  be  holden  by  the  socage  ten- 
ure as  it  then  existed  in  England. 
This  involved  all  statutes,  not  re- 
pealed, antecedently  affecting  this 
tenure. 


«  2  J.  &  V.  68 ;  Bennett  v.  Garlock, 
10  Hun,  328,  337,  338. 

**  Chap.  35,  Laws  of  1786. 

«*  §  35,  Const  of  1777. 

Ml  K.  &  R.  66;  I  R.  L.  72. 

«7Art.  II  of  chap,  i,  pt.  2,  R.  S.; 
fi  70,  Real  Prop*  Law  of  1896. 

38i  R.  S.  724,  f  46;  Bennett  v. 
Garlock,  10  Hun,  328,  338. 

*  Appendix  III,  infra. 


^ 
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Distinction  between  Uses  and  TruBts.  The  distinction  between  an 
executed  use,  under  the  Statute  of  Uses,  and  a  trust  which,  after 
that  statute,  was  not  executed,  is  apparent,^  and  still  exists,  even 
under  the  Revised  Statutes  and  this  act.^^ 


«>  Cuyler  v.  Bradt,  2  Cai.  Cas.  326;         **  Sec  bdow,  and  i  96,  Real  Prop. 
Fisher  v.  Fields,  10  Johns.  495 ;  John-      Law. 
son  V.  Fleet,  14  Wend.  176;  Burgess 
V.  Wheate,  i  Eden,  at  p.  216. 
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§  91.  Certain  uses  and  trusts  abolished.  Uses  and  trusts  con- 
cerning real  property,  except  as  authorized  and  modified  by 
this  article,  have  been  abolished;  every  estate  or  interest  in 
real  property  is  deemed  a  l^al  right,  cognizable  as  such  in 
the  courts,  except  as  otherwise  prescribed  in  this  chapter. 

Formerly  section  71,  Real  Property  Law  of  1896,  chapter  XL VI,  General 
Laws: 

S  71.  Certain  uses  and  trusts  abolished. —  Uses  and  trusts  concerning  real 
property,  except  as  authorized  or  modified  by  this  article,  have  been 
abolished;  every  estate  or  interest  in  real  property  is  deemed  a  legal  right, 
cognizable  as  such  in  the  courts,  except  as  otherwise  prescribed  in  this 
chapter.^ 

Section  71  was  formerly  i  Revised  Statutes,  727,  section  45: 
I  45.  Uses  and  trusts,  except  as  authorized  and  modified  in  this  Article, 
are  abolished ;  and  every  estate  and  interest  in  lands,  shall  be  deemed  a  legal 
right,  cognizable  as  such  in  the  courts  of  law,  except  when  otherwise  pro- 
vided in  this  Chapter.^% 

Object  of  this  Section.  This  section  is  part  of  a  scheme  larger  than 
a  mere  revision  of  the  former  Statute  of  Uses.  The  original  re- 
visers, in  their  note  to  this  section,  outlined  very  fully  the  general 
scheme  of  their  proposed  reform  in  the  old  law  of  uses  and  trusts.** 
They  desired  to  abolish  all  passive  or  naked  trusts,  and  to  cause  the 
legal  title  to  estates  to  devolve  on,  or  descend  to,  heirs  in  all  cases 
where  some  good  purpose  was  not  subserved  by  the  trustee's  taking 
the  legal  title.**  Trust  settlements  of  estates  had  theretofore  in 
New  York  not  been  frequently  employed  in  practice,  and  the  time 
was,  consequently,  not  inopportune  for  so  radical  a  change  in  this 
ancient  law  of  English-speaking  peoples.  Before  the  reform  could 
be  consummated,  however,  much  litigation  ensued,  involving  prac- 
tically every  section  of  the  Revised  Statutes  relating  to  estates  in 
lands.  The  decisions  of  the  higher  courts  are,  therefore,  a  neces- 
sary complement  of  the  Revised  Statutes  concerning  real  property. 

Tbe  Intent  of  this  Section.  The  original  of  this  section  then  was 
a  part  of  an  announced  attempt  to  restore  the  design  of  the  old 

*> Repealed  by  Real  Prop.  Law  of  III;  Eysaman  v.  Eysaman,  24  Hun, 

1909,    \  460,  art  14,  chap.  51.    See  430^  433 ;  Johnson  v.  Fleet,  14  Wend, 

below,  i  460.  176;  Rawson  v.  Lampman,  5  N.  Y. 

*2%  Repealed,   chap,   547  Laws   of  456 ;  Downing  v.  Marshall,  23  id.  366^ 

1896.  378,  379,  380. 

*•  See  below,  Revisers'  note,  with  **  Townshend    v.    Frommer,    125 

article  on  Uses  and  Trusts,  Appendix  N.  Y.  at  p.  458^  and  cases  last  cited. 
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Statute  of  Uses  (27  Hen.  VIII,  chap.  10),  adopted  in  New  York,*-'* 
and  thus  finally  to  abolish  all  uses  and  trusts  not  expressly  author- 
ized by  law.*®  With  this  design,  the  section  of  the  statute  was 
followed  by  two  others  taken  to  some  extent  out  of  the  former 
Statute  of  Uses.*^  The  section  of  the  Revised  Statutes  now  under 
consideration  expressly  abolished  all  uses  and  trusts  not  saved  or 
justified  by  some  provision  of  the  article  on  Uses  and  Trusts.*^  The 
language  of  this  section  should  have  repeated  the  phraseology  of 
the  Revised  Statutes.*® 

IMd  this  Enactment  Abolish  Charitable  Uses?  The  first  question  of 
importance  made  under  the  original  of  this  section  was,  "whether 
charitable  uses  and  trusts  (or  those  indefinite  and  uncertain  uses 
and  trusts  intended  to  benefit  the  public  or  a  class  where  no  par- 
ticular interest  vested),  were  intended  to  be  abolished  tJiereby?"*^ 
After  great  fluctuation  of  judicial  opinion,  during  forty-three  years, 
it  was  finally  held  that  charitable  uses  and  trusts  were  within  the 
purview  of  the  Revised  Statutes,^^  and,  therefore,  that  they  were 
abolished,  and  that  no  charitable  use  or  trust  was  since  valid  at  law 
or  in  equity  unless  it  complied  with  the  Revised  Statutes  and  some 
particular  interest  vested  in  a  definite  person  entitled  to  enforce 
the  trust.**^  Consequently  an  express  trust  for  charity  in  New  York 
stood  until  a  statute  passed  in  1893,^  on  the  same  basis  as  a  trust 
for  a  person  not  engaged  in  charitable  endeavor.**    It  was  subject 


^  Supra,  p.  414 ;  Eysaman  v.  Eysa- 
man,  24' Hun,  430,  433,  2  J.  &  V.  68; 
I  R.  L.  72. 

^Eysaman  v.  Eysaman,  24  Htm, 
430,  433 ;  Leggett  v.  Perkins,  2  N.  Y. 
^7f  307;  Rawson  v.  Lampman,  5  id. 
456,  462;  Townshend  v.  Frommer, 
125  id.  at  p.  457;  Adams  v.  Adams, 
114  App.  Div.  390,  394. 

*7  I  R.  S.  727,  H  47»  49*  now  II  92 
and  93,  infra,  of  the  Real  Prop.  Law. 

*8  Art.  2,  chap,  i,  pt.  2,  R.  S.,  being 
now  art.  4  of  the  Real  Property 
Law  here  nnder  consideration. 

*•  See  note  9,  Appendix  I,  infra. 

BO  Shotwell.  Exr.  v.  Mott,  2  Sandf. 
Ch.  46,  49,  52 ;  Ajrrcs  v.  Meth  Church, 
3  Sandf.  351;  Williams  v.  Williams, 
8  N.  Y.  at  pp.  554-559. 

M  Clemens  v.  Clemens,  37  N.  Y.  59, 

27 


y66;  Holmes  v.  Mead,  52  id  332; 
Holland  v.  Alcock,  108  id.  312,  336; 
Cottman  v.  Grace,  112  id.  307;  Fos- 
dick  v.  Town  of  Hempstead,  125  id. 
581. 

M  Phelps  v.  Pond,  23  N.  Y.  at  p. 
77;  Downing  v.  Marshall,  id.  366, 
382;  O'Hara  v.  Dudley,  95  id.  403; 
Read  v.  Williams,  125  id  560^  569; 
Holland  v.  Alcock,  108  id  312;  Til- 
den  V.  Green,  130  id.  29. 

BSChap.  701,  Laws  of  1893;  sec 
below,  under  It  113,  114,  of  Real 
Prop.  Law. 

^  Levy  V.  Levy,  33  N.  Y.  at  p.  124; 
Bascom  v.  Albertson,  34  id  584; 
Cottman  v.  Grace,  112  id.  299,  306, 
307;  Cruikshank  v.  Home  for  the 
Friendless,  113  id.  337,  350;  People 
V.  Simonson,  126  id.  2gg,  307. 
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to  the  rule  concerning  suspension  of  the  power  of  alienation  di- 
rected against  a  perpetuity."  If  the  trust  was  valid  only  as  a  power^ 
it  was  still  subject  to  the  same  rules  concerning  definiteness  of  the 
beneficiary  °*  and  suspension  of  the  power  of  alienation.*^  In  short,, 
the  ancient  characteristics  of  charitable  uses  —  permanence  in  the 
dtu'ation  of  the  trust,  and  indefiniteness  of  the  beneficiaries  —  were 
ro  longer  allowed  under  the  Revised  Statutes.^  Consequently,  from 
1830  until  1893,  the  only  legal  mode  of  limiting  estates  permanently 
in  trust  for  the  benefit  of  the  poor,  or  other  indefinite  objects,  con- 
sisted in  a  limitation  absolute  to  a  charitable  corporation,  whose 
charter  supplemented  the  trust  features  and  whose  chartered  voca- 
tion permitted  the  amelioration  of  an  indefinite  class.*  The  limi- 
tation in  such  a  case  was  not  in  trust  or  a  charitable  use,  but  a  gift 
absolute  to  a  charitable  corporation.  It  is  greatly  to  be  regretted 
that  the  courts  ever  held  that  charitable  uses  were  abolished  by  the 
Revised  Statutes. 

Hestoration  of  Cliaxitable  Uses.  In  1893  the  Legislature,  finding  too 
many  charitable  foundations  defeated  by  the  new  judicial  canon, 
that  no  valid  trust  could  be  made  for  the  benefit  of  no  one  in  par- 
ticular, incertce  personce,^  passed  a  law,®^  which  provided,  in  sul>- 
stance,  that  no  gift,  grant,  bequest  or  devise  to  religious,  educational^ 
charitable  or  benevolent  uses  which,  in  other  respects,  was  valid 
under  the  laws  of  the  State  should  be  deemed  invalid  by  reason  of 
the  indefiniteness  or  uncertainty  of  the  beneficiaries.  The  substance 
of  that  act  has  now  become  part  of  the  article  on  Uses  and  Trusts,® 
with  the  eflfect  of  abrogating  that  principle  formerly  determined, 
that  there  could  not  be,  under  the  Revised  Statutes,  a  trust  for  the 
benefit  of  an  indefinite  set  of  beneficiaries.  This  amendment,  it 
was  argued  at  first,  could  not  relieve  charitable  limitations  from  the 
necessity  of  conforming  to  the  existing  rule  against  perpetuities,^ 


BBBascom  v.  Albertson,  34  N.  Y. 
584,619. 

WFosdick  V.  Town  of  Hempstead, 
125  N.  Y.  at  p.  592;  Tildcn  v.  Green, 
130  id.  29;  People  v.  Powers,  147  id. 

I04.r 

^  Booth    v.    Baptist    Church,    126 
N.  Y.  215. 
"Dodge,  Exr.  v.  Pond,  23  N.  Y. 

w  Ayres  v.  Meth.  Giuixrh,  3  Sandf . 
551;  Yates  V.  Yates,  9  Barb.  324; 


King  V.  Rundle,  15  id.  139;  Levy  v. 
Levy,  33  N.  Y.  97,  108;  Bascom  v. 
Albertson,  34  id.  at  pp.  612,  613; 
Holland  v.  Alcock,  108  id.  312,  336. 
<»Dammert  v.  Osbom,  140  N.  Y. 

30,  43- 

«*  Chap.  701,  Laws  of  1893 ;  amd., 
chap.  291,  Laws  of  1901. 

®  §  113,  infra.  Real  Prop.  Law. 

<B  I  42,  Real  Prop  Law ;  Allen  v. 
Stevens,  22  Misc.  Rep.  158,  33  App^ 
Div.  485. 
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which,  before  the  Revised  Statutes,  was  not  generally  applicable  to 
charitable  settlements,®*  except  as  to  the  time  of  their  vesting  in 
}X)ssession  or  interest.^  But  a  strong  and  successful  argument  was 
made,  that  the  legislative  effect  of  chapter  701  of  the  Laws  of  1893 
and  the  section  now  numbered  113  of  the  present  article  on  Uses 
and  Trusts,  was  to  restore  charitable  uses  as  they  were  at  common 
law,  independently  of  the  Statute  of  Charitable  Uses,^  and  even  to 
except  charitable  uses  altogether  from  the  operation  of  section  42 
of  the  article  on  "  Creation  and  Division  of  Estates/'  ^ 

Trustees  for  Charitable  Uses.  It  is  declared  by  the  statute  that  the 
trustee  of  an  express  trust  takes  the  legal  title,  and  of  all  other 
trusts  only  ai  power  in  trust.  Whether  this  still  remains  the  law  as 
to  trustees  of  charitable  uses  will  be  considered  under  a  subsequent 
section.® 

What  Other  Uses  and  Trusts  Abolished.  What  other  uses  and  trusts 
wete  abolished  by  this  article  will  be  considered  under  subsequent 
sections  of  this  act.  Mere  passive  uses  and  trusts  were  those  de- 
signed to  be  prevented. 

Comment  on  the  Lansnage  of  Section  91.  That  part  of  the  section 
under  consideration,  which  relates  to  cognizance  of  vested  uses  as 
legal  rights,  was  originally  intended  to  indicate  the  withdrawal  from 
courts  of  equity  of  all  such  uses^  as  were  not  called  express 
trusts^^  or  revived  as  powers  in  trust.*^'  Now  that  trusts  and  legal 
estates  are  justiciable  in  the  same  forum,"  the  former  Committee  of 
Statutory  Revision  might  have  omitted  in  the  General  Laws  the 
latter  part  of  this  section.  As  they  altered  the  language  of  the 
Revised  Statutes,  the  present  section  seems  to  contemplate  a  class 
of  legal  rights  not  cognizable  in  the  courts,  which  seems  absurd. 


«*  Lewis,  Perp.  688,  689 ;  Williams 
V.  Williams,  8  N.  Y.  at  p.  535 ;  Shot- 
well,  Exr.  V.  Mott,  2  Sandf.  Ch.  53. 

*Challis,  157;  Rose  v.  Rose,  4 
Abb.  Ct.  App.  Dec.  108. 

^43  Eliz.,  chap.  4;  Allen  v.  Ste- 
vens, 22  Misc.  Rep.  158,  161  N.  Y. 
123;  Matter  of  Griffin,  167  id.  71,  81. 

^Sec  remarks  under  §  113,  Real 
Prop.  Law,  infra, 

<*See   Commentary,  under   §1  99» 

113. 
«  All  naked  or  passive  trusts  were 

abolished  by   the   Revised    Statutes, 


and  cognizance  of  them  consequently 
was,  by  the  Revisers,  formally  trans- 
ferred to  the  courts  of  law  as  exe- 
cuted uses;  the  antinomy  of  law  and 
equity  being  in  full  force  when  the 
Revised  Statutes  were  enacted. 

TO  I  R.  S.  728,  §  55,  S  96,  Real 
Prop.  Law;  Johnson  v.  Fleet,  14 
Wend.  176. 

'1  Downing  v.  Marshall,  23  N.  Y. 
at  p.  378. 

72  Const,  of  1846,  art  VI;  Const 
of  1894,  art  VI. 
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In  the  last  revision  of  the  Consolidated  Laws  it  was  proposed  to 
restore  the  wording  of  the  Revised  Statutes  so  as  to  read,  "  rights 
cognizable  as  such  in  the  courts  of  law,  etc."  But  the  suggestion 
was  not  adopted,  although  it  is  well  known  that  the  courts  of  law 
and  equity,  while  fused,  have  distinct  jurisdictions  conferred  on 
themJ*  The  proposed  restoration  would  have  made  sense  out  of 
nonsense. 

78  Gould  V.  Cayuga  County  National  Bank,  86  N.  Y.  75,  83. 
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§92.  When  right  to  possession  creates  legal  ownership. 

Every  person,  who,  by  virtue  of  any  grant,  assignment  or 
devise,  is  entitled  both  to  the  actual  possession  of  real  prop- 
erty, and  to  the  receipt  of  the  rents  and  profits  thereof,  in 
law  or  equity,  shall  be  deemed  to  have  a  l^al  estate  therein, 
of  the  same  quality  and  duration,  and  subject  to  the  same 
'  conditions,  as  his  beneficial  interest;  but  this  section  does 
not  divest  the  estate  of  the  trustee  in  any  trust  existing  on 
the  first  day  of  January,  eighteen  hundred  and  thirty,  where 
the  title  of  such  trustee  is  not  merely  nominal,  but  is  con- 
nected with  some  power  of  actual  disposition  or  manage- 
ment in  relation  to  the  real  property  which  is  the  subject 
of  the  trust. 

Formerly  section  72,  Real  Property  Law  of  1896,  chapter  XLVI,  General 
Laws: 

f  72.  Wlien  tight  to  possession  creates  legal  ownership. —  Every  person,  who, 
by  virtue  of  any  grant,  assignment  or  devise,  is  entitled  both  to  the  actual 
possession  of  real  property,  and  to  the  receipt  of  the  rents  and  profits 
thereof,  in  law  or  equity,  shall  be  deemed  to  have  a  legal  estate  therein,  of 
the  same  quality  and  duration,  and  subject  to  the  same  conditions,  as  his 
beneficial  interest;  but  this  section  does  not  divest  the  estate  of  the  trustee 
in  any  trust  existing  on  the  first  day  of  January,  eighteen  hundred  and 
thirty,  where  the  title  of  such  trustee  is  not  merely  nominal,  but  is  con- 
nected with  some  power  of  actual  disposition  or  management  in  relation  to 
the  real  property  which  is  the  subject  of  the  trust.*^* 

Section  72  was  formerly  i  Revised  Statutes,  727,  sections  47  and  48: 
§  47.  Every  person  who,  by  virtue  of  any  grant,  assignment  or  devise, 
now  is,  or  hereafter  shall  be  entitled  to  the  actual  possession  of  lands,  and 
the  receipt  of  the  rents  and  profits  thereof,  in  law  or  in  equity,  shall  be 
deemed  to  have  a  legal  estate  therein,  of  the  same  quality  and  duration, 
and  subject  to  the  same  conditions,  as  his  beneficial  interestJ^ 

{  48.  The  last  preceding  section  shall  not  divest  the  estate  of  any  trustees, 
in  any  existing  trust,  where  the  title  of  such  trustees  is  not  merely  nominal, 
but  is  connected  with  some  power  of  actual  disposition  or  management,  in 
relation  to  the  lands  which  are  the  subject  of  the  trust  J® 

Comments  on  Section.  It  will  be  remaiked  that  this  section  diflFers 
from  the  old  Statute  of  Uses  in  that  it  does  not  require  a  person 

■'^  Repealed  by  Real  Property  Law  '^^  Repealed,    chap.    547,    Laws    of 

of  1909,  §  460,  art.  14,  chap.  50,  Con-       1896. 
solidatcd  Laws.    See  below,  §  460. 

75  Repealed,    chap.    547,    Laws    of 
1896. 
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to  stand  seised  to  a  use."  It  acts  on  attempted  conveyances/®  and 
even  on  those  constructively  prohibited  by  the  following  section  of 
this  act™  By  the  above  section  the  legal  estate  is  made  to  devolve 
on  the  real  party  in  interest,  without  regard  to  the  form  of  the  con- 
veyance. Thus,  the  scope  and  the  intent  of  the  old  Statute  of  Uses 
were  supplemented  by  the  Revised  Statutes  hi  material  particulars. 
But  this  section  never  operates  to  vest  title  in  an  intended  bene- 
ficiary, if  the  beneficiary  himself  is  under  a  disability,**  or  so  uncer- 
tain and  indefinite  as  to  be  incapable  of  identification.®^  Charitable 
uses  were  never  vested  in  possession  by  the  former  Statute  of  Uses, 
and  are  not  by  the  present  statute. 

Scope  of  Sections  92  and  93.  The  originals  of  sections  92  and  93  of 
the  Real  Property  Law  were  to  some  extent  taken  from  the  Re- 
vised Laws  of  1813,®^  which  in  turn  embodied  the  old  Statute  of 
Uses  (27  Hen.  VIII,  chap.  10).^  The  revisers'  design,  as  has 
been  stated  before,^  was  to  effectuate  the  supposed  intention  of  the 
framers  of  the  original  Statute  of  Uses  and  actually  to  destroy  all 
passive  trusts  in  lands.  With  this  end  in  view,  the  language  of  the 
original  of  the  first  part  of  section  93®^  was  intended  to  prescribe 
a  conclusive  presumption  of  law,  that  any  use  or  trust  for  another 
vested  that  other  with  the  legal  title  at  a  time  when  the  legal  and 
the  equitable  titles  were  of  distinct  judicial  cognizance.®*  Prior  to 
the  Statute  of  Uses  all  uses  were  of  equitable  cognizance  only,*' 
and,  where  there  was  a  use,  the  presumption  was  consequently 
always  in  favor  of  equity.    The  Revised  Statutes  changed  this  rule. 


"  Cf.  I  Sand.,  Uses  &  Trusts,  85 ; 
Challis,  313. 

"^^  Properly  termed  *'  attempted 
trusts/*  by  a  recent  writer.  Chapl., 
Express  Trusts  &  Pow.  395;  Heer- 
mans  v.  Burt,  78  N.  Y.  259,  266; 
Heick  V.  Reinheimer,  105  id.  470, 
475;  Syracuse  Savings  Bank  v. 
Holden,  id.  415. 

'•  i  93t  infra;  Downing  v.  Mar- 
shall, 23  N.  Y.  366,  378,  379;  Town- 
shend  v.  Frommcr,  125  id.  446,  456, 
457;    Helck  V.   Reinheimer,   105   id. 

470. 

*>Beekman  v.  Bonsor.  23  N.  Y. 
298,  316;  Downing  v.  Marshall,  id. 


366,  38s,  387;  cf.  Tuck  v.  Knapp,  42 
Misc.  Rep.  140. 

SI  See  the  cases  on  charitable  uses 
cited  under  8  91 ;  and  Helck  v.  Rein* 
heimer,  105  N.  Y.  470. 

82  I  R.  L.  72,  §  I. 

^  Supra,  pp.  216,  414,  417. 

^  Supra,  p.  416,  and  Greene  v. 
Greene,  125  N.  Y.  at  p.  511. 

M  Formerly  i  R.  S.  7Vf  •  47- 

w  Johnson  v.  Fleet,  14  Wend.  176, 

Wi  Sand.,  Uses  &  Trusts,  5;  Van 
der  Volgen  v.  Yates,  9  N.  Y.  219, 


^J 
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Tlie  Old  Statute  of  Uses.  The  Statute  of  Uses  (27  Hen.  VIII,  chap. 
10)  did  not  destroy  active  fiduciary  agencies  or  trusts,  but  only 
those  passive  uses  where  one  had  a  legal  title  and  another  the 
dominium  utile  and  the  right  to  the  rents  and  profits  of  the  estate.*^ 
Indeed,  soon  after  the  statute  it  was  held  that  there  could  not  be 
a  use  upon  a  use.  Consequently  the  second  use  would  have  failed 
had  it  not  been  that  equity.,  enforced  the  second  as  a  trust,  holding 
that  the  statute  executed  only  the  first  use.®*  Thus  where  the  limi- 
tation was  "  to  and  to  the  use  of  A.  and  his  heirs  in  trust  for  B. 
and  his  heirs,"  only  the  first  use  was  executed.  In  this  manner 
most  passive  uses  or  trusts  were  revived  by  the  action  of  the  chan- 
cellors.^ But  the  revival  depended  upon  the  form  of  the  limitation. 
If  the  estate  was  liniited  to  A.  and  his  heirs  to  the  use  or  in  trust 
for  B.  and  his  heirs,  the  statute  executed  the  estate  in  B.  But  a 
conveyance  to  and  to  the  use  of  "  A."  and  his  heirs  in  trust  for  B. 
and  his  heirs,  executed  the  use  in  A.,  but  left  the  trust  standing 
for  B.,  who  had  the  equitable  estate  in  fee.®*  This  induced  Lord 
Hardwicke  to  say  that  the  Statute  of  Uses  "had  no  other  effect 
than  to  add  at  most  three  words  to  a  conveyance."®*  But,  as  Mr. 
Sanders  and  Sir  Edward  Sugden  have  pointed  out,  this  is  to  over- 
look the  fact  that  the  real  effect  of  the  Statute  of  Uses  was  to  in- 
troduce a  new  system  of  conveyancing,  and  to  tolerate  future  estates 
at  variance  with  the  common  law.®® 

Uses  Vested  by  the  Old  Statute.  The  uses,  which  the  Statute  of 
Uses  intended  to  fasten  to  the  legal  estate,  were  those  passive  trusts 
or  uses  where  "terre  tenant  simply  took  the  legal  title,"  suffering 
the  cestui  que  use  to  take  the  profits,  and  to  direct  conveyances  of 


^^Townshend  v.  Frommer,  125  N. 
Y.  at  p.  456;  Willis,  Origin  of 
Trusts,  22;  Lewin,  Trusts,  210; 
Kerly,  Hist.  Eq.  134;  i  Prest.  Est 
189,  190;  note  2,  p.  334,  Digby,  Hist 
Real.  Prop. ;  Strahan  on  Property, 
110,  III;  cf.  I  Sand.  Uses  &  Trusts, 
86;  I  Spence,  Eq.  Juris.  491. 

8*  I  Spence,  Eq.  Juris.  490 ;  Tyr- 
rell's Case,  Dyer,  155a;  Digby,  Hist 
Real  Prop.  334,  chap.  VII,  S  4;  Jack- 
son V.  Dunsbagh,  i  Johns.  Cas.  91, 
5)6;  supra,  p.  36. 


w  Kerly,  Hist  Eq.  135;  i  Spence, 
Eq.  Juris.  491 ;  Fisher  v.  Fields,  10 
Johns.  495,  506;  Lewin,  Trusts,  209; 
Strahan,   Property,   no,   in. 

w  I  Prest.  Est  190;  Austen  v. 
Taylor,  i  Eden,  361;  Robinson  v. 
Grey,  9  East,  i. 

92  I  Atk.  591. 

w  Sanders,  Uses  &  Trusts,  277 ; 
Sugden's  Introduction  to  Gilbert  on 
Uses,  et  supra,  p.  36^  Introduction. 
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the  estate ;  **  a  device  originally  intended  to  subvert  the  rigor  of  the 
old  feudal  law,  which  forbade  wills  of  lands  in  some  cases,  and 
permitted  very  few  future  interests  to  vest  in  land,  even  when  made 
by  conveyances  inter  vivos.^  It  is  well  known  how  the  main  intent 
of  the  Statute  of  Uses  was  frustrated.^ 

The  Reforms  of  the  Revised  Statutes.  By  the  allowance  of  only  four 
express  trust  purposes,®^  and  the  exclusion  of  all  others,^  the  re- 
visers  of  New  York  judged  that  they  might  frustrate  a  like  mis- 
carriage in  the  case  of  passive  uses;  but  they  did  not  intend  to 
abolish  all  other  fiduciary  agencies  or  trusts,  for  they  expressly 
permitted  other  trust  purposes  to  continue  as  powers.®^  Thus,  the 
Revised  Statutes  annihilated  equitable  estates  as  they  had  thereto- 
fore existed,  and  reduced  all  such  to  the  rank  of  mere  equitable 
interests  cognizable  in  chancery,  but  without  the  incidents  of  equi- 
table estates,  equitable  seisin,  equitable  entails,  bars,  etc.,  as  formerly 
the  analogy  between  legal  estates  and  equitable  estates  was  almost 
complete.* 

Extent  of  the  Reforms  Instituted  by  this  Section.  Sections  92  and 
93^  then  are  a  present  and  reformed  survival  of  the  old  Statute  of 
Uses,  and  are  intended  to  vest  the  legal  estate  in  a  person  entitled 
to  the  beneficial  use,  wherever  no  recognized  trust  exists,^  either 

•* Bacon's  "Reading  on  the  Stat-         ''Cushney  v.  Henry,  4  Paige,  345; 

utc  of  Uses,"  and  his  Essay  on  the  Matter  of  De  Kay,  id.  403;  Johnson 

Use  of  the  Law,  are  stUl  the  most  v.   Fleet,   14  Wend.   176;   Selden  v. 

helpful  commentary  on  the  legislative  Vermilya,  3  N.  Y.  525 ;  Rawson  v. 

meaning   of    the    Statute    of    Uses.  Lampman,    5    id.    456;    Wright    v. 

Willis,  Treatise  on  Duties  of  Trus-  Douglass,   7   id.   564,   570;    Ring  v. 

tees,  and  the  Origin  and  History  of  McCoun,    10   id.    268;    Downing   v. 

Trusts,  may  also  be  consulted,  while  Marshall,  23  id.  366,  379;  Adams  v. 

Spence,     Equity    Jurisdiction,    is    a  Perry,  43  id.  at  p.  496;   Verdin  v. 

comprehensive  work  on  the  origin  of  Slocum,  71  id.  345,  347 ;  Nat.  Bank 

equitable  institutions.  of  Commerce  v.  Nat.  Bank  of  New 

»5'tt/>ra,  p.  38.  York,    17   Misc.    Rep.   691;   Rose  v. 

» Supra,  pp.  36,  37.  Hatch,  125  N.  Y.  427,  432;  The  Syra- 

w  I  R.  S.  728,   S  55 ;  I  96^  infra,  cuse    Savings   Bank  v.   Holden,   105 

Real  Prop.  Law.  id.   415;   Greene  v.  Greene,    125   id. 

w  I  R.  S.  729»  *  56;  id.,  fi  58;  Real  506,  51 1 ;  Wendt  v.  Walsh,  164  N.  Y. 

Prop.  Law,  {$  97,  99;  Downing  v.  154;  Treat  v.  Vose,  63  App.  Div.  338; 
Marshall,  23  N.  Y.  at  p.  377.               ^    Lewis  v.  Howe,  64  id.  572;  McComb 

8«  I    R.    S.  729,   §  58;    8   79,   Real  v.  Title  Guarantee  Co.,  36  Misc.  Rep. 

Prop.  Law ;  Townshend  v.  Frommer,  370,  372 ;  Ullman  v.  Cameron,  92  App. 

125  N.  Y.  446.  Div.  91,  again  105  id.  159;  affd.,  186 

1 1  Prest.  Abst.  Tit.  147;  2  id.  229;  N.  Y.  339;  Jacoby  v.  Jacoby,  47  Misc. 

2  Spence,  Eq.  Juris.  875;  Digby,  Hist.  Rep.  427,  188  N.  Y.  124;  Guental  v. 

Real  Prop.  337;  supra,  pp.  30-38.  Guental,    113    App.    Div.    310,    314; 

2  Real  Prop.  Law.  Adams  v.  Adams,  114  id.  390,  394. 
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expressly,  under  the  96th  section  of  this  act,*  or  by  virtue  of  a 
power  in  trust.^  In  the  latter  case  the  legal  title  may  descend,' 
result,''  or  vest  in  persons  otherwise  entitled,  without  regard  to  the 
trust  power,  which  overrides  the  legal  estate  thus  vesting,  descend- 
ing or  resulting.®  But  it  is  to  be  remarked,  with  some  care,  that  a 
merely  passive  use,  which  does  not  direct  or  authorize  the  per- 
formance of  some  active  trust  by  the  trustee,  may  not  operate  as 
a  power  in  trust.® 

Legal  Estate  of  Trustees  Fnncti  0£Sdo  Vests  under  this  Act.  The  Re- 
vised Statutes  were  so  framed  as  to  vest  even  trust  estates  lawful, 
in  those  next  entitled^^  without  the  necessity  of  any  conveyance, 
when  the  purposes  of  a  trustee  no  longer  required  him  to  have  the 
legal  title.^^  At  common  law,  a  fee  in  trustees  never  could  become 
a  legal  estate  of  those  next  legally  entitled,  except  .through  the 
medium  of  a  conveyance.^  In  a  modern  case  in  New  York  the  rule 
of  the  common  law  on  this  point  is  so  stated  as  to  make  it  appear 
that  the  estate  of  a  trustee  before  the  Revised  Statutes  devolved  on 
the  persons  beneficially  entitled  whenever  trust  purposes  ceased.*^ 
But  it  is  apprehended  that  this  confuses  another  principle :  viz.,  that 


*  Formerly  i  R.  S.  728,  §  55. 
« I  99,  Real  Prop.  Law ;  N.  Y.  Dry 
Dock  Co.  V.  Stilman,  30  N.  Y.  174, 

194. 
•§99,  Real  Prop.  Law. 

^S  99,  Real  Prop.  Law;  Wright 
v.  Douglass,  7  N.  Y.  564,  576. 

«  §  99,  Real  Prop.  Law ;  The  Syra- 
cuse Savings  Bank  v.  Holden,  105 
N.  Y.  415. 

•Townshend  v.  Frommer,  125  N. 
Y.  446^  447;  cf.  Heermans  v.  Burt, 
78  id.  259,  267;  Campbell  v.  Stokes, 
142  id.  23;  Lewis  v.  Howe,  64  App. 
Div.  572;  Murray  v.  Miller,  178  N. 
Y.  316. 

^^%%  102,  109,  Real  Prop.  Law, 
formerly  i  R.  S.  729,  8  62;  i.  R.  S. 

730,  §  67. 

1*  Selden  v  Vermilya,  3  N.  Y.  525 ; 
Ring  V.  McCoun,  10  id.  268,  271; 
Briggs  V.  Davis,  20  id.  15,  22 ;  Matter 
of  Livingston,  34  id.  555,  567 ;  Kip  v. 
Hirsch,  103  id.  565,  570;  Watkins  v. 
Reynolds,  123  id.  211;  Nat.  Bank  of 
Commerce  v.  Nat.  Bank  of  New 
York,    17   Misc.   Rep.   691 ;    Rose   v. 


Hatch,  125  N.  Y.  427,  431,  432 ;  Helck 
v.  Reinheimer,  105  id.  470,  475;  Mil- 
ler V.  Wright,  109  id.  194,  200; 
Townshend  v.  Frommer,  125  id.  at  p. 
461;  O'Donoghue  v.  Boies,  159  id. 
87,  97;  Buchanan  v.  Little,  6  App. 
Div.  527 ;  Lewis  v.  Howe,  64  id.  572 ; 
cf.  Adams  v.  Adams,  114  App.  Div. 
390,  396;  Coster  v.  Coster,  109  N.  Y. 
Supp.  798^  800. 

12 1  Prest  Est  144 ;  sed,  cf,  i  Sugd. 
Pow.  230,  citing  Rich  v.  Beaumont, 
3  Bro.  P.  C.  308,  where  wife  had  a 
power  of  revocation  and  appointment 
which  she  exercised;  see,  also,  2 
Chance,  Pow.  7,  on  same  case.  It  is 
questionable  whether,  in  that  case, 
trustees  had  a  fee  simple  absolute. 
An  outstanding  term  in  trustees  was, 
however,  at  common  law  sometimes 
presumed  to  be  satisfied,  or  surren- 
dered, without  proof  of  a  convey- 
ance. I  Jones,  Attys.'  Pocket  Book, 
4,  and  cases  there  cited. 

13  Bennett  v.  Garlock,  79  N.  Y. 
302,  324. 
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by  construction,  courts  of  equity  would  so  limit  the  legal  estate  of 
trustees  as  to  make  them  commensurate  with  the  trust,"  and  when 
the  trust  purpose  ceased,  would  compel  the  trustees  to  convey  the 
outstanding  legal  title.^*^  If  this  were  not  the  old  rule,  why  the 
necessity  of  the  so-called  "  vesting  acts  "  in  England  ?  Of  course 
these  observations  apply  only  to  those  cases  where  the  trustees  took 
a  fee,  for  if  their  estate  was  less  in  quantity  then  the  next  limita- 
tion took  effect,  or  the  estate  resulted  when  tlie  trustee's  estate  came 
to  an  end  by  lapse  of  time  or  otherwise. 

Saving  TnuteesP  Estates  Existing  before  2830.  The  latter  part  of  this 
section,**  referring  to  trusts  existing  on  the  ist  day  of  January, 
1830,  was  intended  to  save  all  anterior  trust  limitations  and  estates 
which  were  not  purely  passive  uses.*^  If  they  were  those  active 
trusts  now  classed  as  powers  in  trust,  the  legal  title  of  the  trustees 
was  thus  saved ;  but  if  they  were  mere  passive  uses  or  trusts  the 
legal  title  vested  in  the  beneficiaries  under  the  general  rule.*® 

Covenants  to  Stand  seised  —  Declarations  of  Uses.  A  covenant  to  stand 
seised  has  been  said  to  be  still  operative  as  a  conveyance  under 
the  existing  statute  executing  uses  in  possession.*®  This  form  of 
conveyance  was  recognized  as  a  legal  conveyance  after  the  Statute 
of  Uses  (27  Hen.  VIII),  as  it  was  theretofore  recognized  in  equity.*** 
How  far  the  covenant  to  stand  seised  must  be  contained  in  a  deed 
delivered,  in  order  to  have  the  statute  operate,  is  a  question  for 
further  consideration.**  At  common  law  it  could  take  effect  with- 
out delivery.**  Blood  or  an  intended  marriage  are  alone  the  con- 
sideration which  support  a  covenant  to  stand  seised,*"  and  a  deed 

i*Lcw5n,    Trusts,    213,    221,    and  Prop.  573.  Between  others  than  rcla- 

cases  cited.  tions  it  was  operative  as  a  bargain 

^^6     Cruise     Dig.     203;     Lewin,  and  sale   if  founded  on  a  valuable 

Trusts,  684,  686;  cf.  Briggs  v.  Davis,  consideration.    Id.  at  p.  575. 

20  N.  Y.  at  p.  22.  ^^  Infra,  §  244,  Real  Prop.  Law. 

wf  92,' supra,  p.  421.  22  2  Black.  Comm.  307,  note. 

*^  Cushney  v.  Henry,  4  Paige,  345 ;  23  Rogers  v.  Eagle  Fire  Ins.  G).,  9 

Anderson  v.  Mather,  44  N.  Y.  249,  Wend.  611 ;   Roberts  v.  Roberts,  22 

258.  Wend,  140;  Jackson  ex  dem.,  etc.  v. 

**  Matter  of  De  Kay,  4  Paige,  403 ;  Swart,  20  Johns.   85 ;  3  Prest.  Ab- 

Frazer  v.  Western,  i  Barb.  Ch.  220,  stracts  of  Title,  13 ;  Lynch  v.  Living- 

238 ;  affd.,  3  Den.  610.  ston,  8  Barb.  463 ;  aff d.,  6  N.  Y.  /^2 ; 

i^Eysaman  v.  Eysaman,  24  Hun,  Corwin  v.  Corwin,  6  N.  Y.  342,  9 

430;  cf,  Nat.  Bank  of  Commerce  v.  Barb.    219;    Jackson    v.    Cadwell,    i 

Nat.  Bank  of  New  York,  17  Misc.  Cow.  622;  cf.  Jackson  ex  dem.,  etc. 

Rep.    691;    Hayes    v.    Kershaw,     i  v.    Dunsbagh,     i    Johns.    Cas.    91; 

Sandf.  Ch.  258;  Lewis  v.  Howe,  64  Jackson   v.   Sebring,  16  Johns.  515; 

App.  Div.  572.  Russ  V.  Maxwell,  94  App.  Div.  I07» 

^  Smith,   Compend.  Real  &  Pers.  113. 
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to  a  stranger  cannot  be  supported  as  a  covenant  to  stand 
seised.** 

It  would  seem  that  in  a  late  case  th-e  conveyance  might  have  been 
supported  as  a  covenant  to  stand  seised.  No  appeal  was,  however, 
taken  from  the  judgment,  as  defendant  also  took  title  under  a  will 
which  was  subsequently  probated.  The  opinion,  therefore,  does  not 
seem  very  authoritative.^ 

A  deed  to  declare  uses  upon  a  separate  conveyance  by  fine  was 
at  first  operative  after  the  Revised  Statutes,^  and  a  conveyance  to 
declare  uses  still  may  be  valid  when  the  conveyance  is  contained  in 
a  sq)arate  instrument,  notwithstanding  conveyances  iDy  fines  and 
recoveries  are  now  abolished.^ 


>*Schott  V.  Burton,  13  Barb.  173; 
The  Bank  of  the  United  States  v. 
Housman,  6  Paige,  526;  Roberts  v. 
Roberts,  22  Wend.  140;  Goodell  v. 
Pierce,  2  HiU,  649;  ^  Washb.  R.  P. 
614  (ist  ed.)  ;  Fowler,  Hist.  R.  P.  88. 

26  Boon  V.    Castle,  61   Misc.  Rep. 

474. 


«•  Willard,  Real  Est.  &  Conv.  444 ; 
Eysaman  v.  Eysaman,  24  Hun,  at  p. 
434;  2  R.  S.  I35i  •  7;  amd.,  chap. 
322,  Laws  of  i860;  2  R.  S.  343f  t  24. 

^2  R.  S.  343,  9  24;  Eysaman  v. 
Eysaman,  24  Hun,,  at  p.  434;  Bank 
of  Commerce  v.  Bank  of  New  York, 
17  Misc.  Rep.  69I' 
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§  93.  Trustee  of  passive  tamst  not  to  take.    Every  disposition 

of  real  property,  whether  by  deed  or  by  devise,  shall  be  made 
directly  to  the  person  in  whom  the  right  to  the  possession 
and  profits  is  intended  to  be  vested,  and  not  to  another  to 
the  use  of,  or  in  trust  for,  such  person ;  and  if  made  to  any 
person  to  the  use  of,  or  in  trust  for  another,  no  estate  or 
#  interest,  legal  or  equitable,  vests  in  the  trustee.  But  neither 
this  section  nor  the  preceding  sections  of  this  article  shall 
extend  to  the  trusts  arising,  or  resulting  by  implication  of 
law,  nor  prevent  or  affect  the  creation  of  such  express  trusts 
as  are  authorized  and  defined  in  this  chapter. 

Fonnerly  section  73,  Real  Property  Law  of  1896,  chapter  XLVI,  General 
Laws: 

I  73.  Trustee  of  passive  trust  not  to  take. —  Every  disposition  of  real 
property,  whether  by  deed  or  by  devise,  shall  be  made  directly  to  the  per- 
son in  whom  the  right  to  the  possession  and  profits  is  intended  to  be  vested, 
and  not  to  another  to  the  use  of,  or  in  trust  for,  such  person;  and  if  made 
to  any  person  to  the  use  of,  or  in  trust  for  another,  no  estate  or  interest, 
legal  or  equitable,  vests  in  the  trustee.  But  neither  this  section  nor  the 
preceding  sections  of  this  article  shall  extend  to  the  trusts  arising,  or 
resulting  by  implication  of  law,  nor  prevent  or  )affect  the  creation  of  such 
express  trusts  as  are  authorized  and  defined  in  this  chapter.^ 

Section  73  was  formerly  i  Revised  Statutes,  728,  sections  49,  50: 
I  49.  Every  disposition  of  lands,  whether  by  deed  or  devise  hereafter 
made,  shall  be  directly  to  the  person  in  whom  the  right  to  the  possession  and 
profits,  shall  be  intended  to  be  invested,  and  not  to  any  other,  to  the  use  of, 
or  in  trust  for,  such  person;  and  if  made  to  one  or  more  persons,  to  the 
use  of,  or  in  trust  for,  another,  no  estate  or  interest,  legal  or  equitable, 
shall  vest  in  the  trustee.29 

S  5a  The  preceding  sections  in  this  Article  shall  not  extend  to  trusts 
arising,  or  resulting  by  implication  of  law,  nor  be  construed  to  prevent  or 
affect  the  creation  of  such  express  trusts,  as  are  hereinafter  authorized  and 
defined.80 

Construction  of  Section.  This  section  is  construed  as  complemen- 
tary of  the  foregoing  section ;  ^^  and  while  it  declares  expressly  that 

28  Repealed  by  Real  Prop.  Law  of         ^  Repealed,    chap.    547.    Laws    of 
1909,   S  460,  art.   14,  chap.  50,   Con-      1896. 
solidated  Laws.     See  below,  §  460.  ^^  Real  Prop.  Law,  t  92. 

20  Repealed,    chap.    547,    Laws    of 
1896. 
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under  the  circumstances  indicated  in  the  section  no  estate  shall 
vest  in  the  trustee,  yet  the  courts  do  not  construe  such  a  convey- 
ance as  void,  but  hold  that  it  is  operative  to  carry  the  title  to  the 
intended  beneficiary.^  In  this  respect  the  Revised  Statutes  differed 
from  the  old  Statute  of  Uses,  which  required  a  person  to  stand 
seised  to  a  use  before  the  statute  would  transfer  the  seisin.^  So 
that  now,  when  a  conveyance  or  devise  limits  an  estate  on  trusts 
not  recognized  as  one  of  the  four  authorized  trusts,^*  or  not  per- 
mitted to  take  effect  as  powers  in  trust,^  such  conveyance  or  devise 
is  not  necessarily  ineffective  in  toto,  but  is  operative  to  carry  the 
estate  to  the  persons  really  intended  by  the  settlor  to  be  benefited  as 
usufructuaries  of  the  grant  or  devise.*®  But  when  the  grantor  is 
the  sole  beneficiary  of  a  use  or  trust  not  within  the  four  express 
trust  purposes,  no  title  vests  in  the  grantee,  but  the  title  is  left  in  the 
grantor.*^ 

Saving  Clause.  The  saving  clause  attached  to  this  section  excepts 
all  trusts  arising,  or  resulting,  by  implication  of  law,*®  and  all  ex- 
press trusts  saved  by  the  statute,*®  from  the  operation  of  the  other 
portion  of  the  section. 

Classificatioii  of  Trusts  before  tbe  Revised  Statutes.  Before  consider- 
ing what  are  "  implied  "  trusts  under  this  section,  let  us  briefly  recall 


*2Helck  v.  Reinheimer,  105  N.  Y. 
at  p.  475;  Denison  v.  Denison,  185 
N.  Y.  438,  443;  cf.  Justice  Bronson, 
Root  V.  Stuyvesant,  18  Wend,  at  p. 
278;  Nat.  Bank  of  Commerce  v. 
Nat.  Bank  of  New  York,  17  Misc. 
Rep.  691 ;  Syracuse  Savings  Bank  v. 
Holden,  105  N.  Y.  415;  Siedelbach 
V.  Knaggs,  27  Misc.  Rep.  no;  aflFd., 
40  App.  Div.  169;  Wendt  v.  Walsh, 
164  N.  Y.  154;  Guental  v.  Guental, 
113  App.  Div.  310,  314;  Adams  v. 
Adams,  114  id.  390,  394;  Jacoby  v. 
Jacoby,  188  N.  Y.  124. 

3^1  Sanders,  Uses  &  Trusts,  85; 
Challis,  313. 

w  Under  S  96,  Real  Prop.  Law. 

3*  Real  Prop.  Law,  §§97,  99; 
Townsh^nd  v.  Frommer,  125  N.  Y. 
446;  McComb  V.  Title  Guarantee  & 


Trust  Co.,  36  Misc.  Rep.  370;  Mat- 
ter of  Stewart.  88  App.  Div.  23»  30. 

8«  Downing  v.  Marshall,  23  N.  Y. 
366,  379;  Helck  V.  Reinheimer,  105 
id.  at  p.  475;  Root  v.  Stuyvesant,  18 
Wend,  at  p.  278;  Wendt  v.  Walsh, 
49  App.  Div.  184;  modified,  164  N. 
Y.  154;  Western  Union  Tel.  Co.  v. 
Shephard,  169  id.  170,  182;  Matter 
of  Gawne,  82  App.  Div.  374;  Ull- 
man  v.  Cameron,  92  id.  91 ;  affd., 
186  N.  Y.  339 ;  Matter  of  De  Rycke. 
99  App.  Div.  596,  597;  Lewis  v. 
Howe,  64  id.  572,  575,  576;  Scheer 
V.  Long  Island  Railroad  Co.  127  id. 
267. 

^■^  Hecrmans  v.  Burt,  78  N.  Y.  259. 
266. 

88  Formerly  i  R.  S.  727,  8  5a 

^Real  Prop.  Law,  U  g6,  99- 
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the  various  classifications  of  trusts,  after  the  Statute  of  Uses,  when 
the  former  trusts  passive  disappeared  as  trusts  and  passed  into  the 
rank  of  legal  estates  by  operation  of  that  statute.  Anterior  to  the 
Revised  Statutes,  trusts  were  variously  classified,  according  to  the 
nature  of  the  duty  imposed  on  the  trustee,  into  naked,  simple  or 
passive,*^  and  active  or  special.*^  When  classified  according  to  the 
manner  of  their  creation,  trusts  were  (i)  by  act  of  the  parties,^ 
(2)  by  operation  of  law>^  Special  trusts  by  act  of  the  parties 
were  (i)  express**  or  (2)  implied.**^  Trusts  by  operation  of  law 
were  classified  again  as  (a)  presumptive,*®  (b)  resulting*^  and 
(c)  constructive.*®  The  classification  was  not  always  strictly  ob- 
served and  the  terms  sometimes  clash  in  practice,  contrary  terms 
being  used  as  equivalents.**  Other  classifications,  such  as  executed  ^ 
and  executory,***  we  need  not  notice  in  this  connection. 

Implied  Trusts.  Implied  trusts  are  strictly  those  trusts  which  are 
to  be  inferred  from  the  language  of  a  particular  limitation.  They 
may,  therefore,  be  termed  with  more  accuracy  inferential  trusts 
special  But  the  use  of  the  term  is  not  now  confined  to  this  class 
of  trusts,  but  sometimes  denotes  all  resulting  trusts.*^  As  no  par- 
ticular language  is  necessary  to  create  a  trust,^  it  seemed  appropri* 
ate  to  exclude  from  the  operation  of  this  section  of  the  statute  those 
trusts  which,  though  not  express,  the  courts  might  imply  from  the 
context  of  instruments.     Implied  trusts  are  not,  however,  favored.^ 


*OLcwin,  Trusts,  18. 

*i  Lew  in,  Trusts,  18. 

*2  Lewin,  Trusts,  21 ;  I  Spence,  Eq. 
Juris.  495. 

<3  Lewin,  Trusts,  21 ;  i  Spence,  Eq. 
Juris.  495. 

**  Lewin,  Trusts,  108 ;  i  Spence, 
Eq.  Juris.  495;  Cuyler  v.  Bradt,  2 
Cai.  Cas.  326. 

*o  Lewin,  Trusts,  108 ;  i  Spence, 
Eq.  Juris.  509. 

***  Lewin,  Trusts,  201. 

^''  1  Spence,  Eq.  Juris.  51a 

*®  I  Spence,  Eq.  Juris.  510. 

*»Foote  V.  Bryant,  47  N.  Y.  544; 
I  Spence,  Eq.  Juris.  509,  note  h. 

50  Lewin,  Trusts,  iii. 

^^  2  Spence,  Eq.  Juris.  128. 

"*  Johnson  v.  Fleet,  14  Wend.  176; 


Foote  V.  Bryant,  47  N.  Y.  544;  cf, 
Henderson  v.  Henderson,  113  id.  i, 
12,  where  "implied"  is  used  strictly. 
And  see  Western  Union  Tel.  Co.  v. 
Shephard,  169  N.  Y.  170,  182. 

83  Leggett  V.  Perkins,  2  N.  Y.  297 ; 
Wright  V.  Douglass,  7  id.  564;  Dill- 
aye  V.  Greenough,  45  id.  438,  445; 
Vernon  v.  Vernon,  53  id.  351 ;  Heer- 
mans  v.  Robertson,  64  id.  332 ;  Moore 
V.  Hegeman,  72  id.  376,  384;  Dona- 
van  V.  Van  De  Mark,  78  id.  244; 
Morse  v.  Morse,  85  id.  53;  Ward  v. 
Ward,  105  id.  68;  Toronto  Trust  Co. 
V.  C,  B.  &  Q.  R.  R.  Co.,  123  id.  37. 

MFoose  v.  Whitmore,  82  N.  Y. 
405;  Henderson  v.  Henderson,  Z13 
id  I,  IX, 
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Secret  Trastt.  To  some  extent  certain  secret  trusts,  which  were 
not  strictly  trusts  arising  ex  maleficio,  may  be  said  to  be  saved  by 
this  section  rather  than  by  that  following  in  this  act.  For  section 
94  refers  only  to  two  classes  of  trusts  ex  maleficio.  Thus,  where 
one  is  induced  to  give  a  legacy  or  to  change  his  will  by  a  promise, 
express  or  implied,  of  the  legatee  to  devote  it  to  a  lawful  purpose 
other  than  that  of  the  legatee,  equity  will  enforce  the  promise  or 
undertaking  as  an  implied  or  secret  trust.'"' 

B*^  Trustees  of  Amherst  College  v.  555,   560;    McClellan   v.    Grant,   83 

Kitch,    151    N.    Y.   282;    O'Hara   v.  App.  Div.  599;  Jimtnerson  v.  Fergu- 

Dudley,    95    id.    403;    Williams    v.  son,  57  Misc.  Rep.  504;  cf.  Hone  v. 

Fitch,  18  id.  546;  Hirsh  v.  Auer,  146  Van  Schaick,  7  Paige,  221;  20  Harv. 

id.  13,  19;  Ahrens  v.  Jones,  169  id.  Law  Rev.  549^ 
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§  94.  Grant  to  one  where  consideration  paid  by  another.   A 

grant  of  real  property  for  a  valuable  consideration,  to  one 
person,  the  consideration  being  paid  by  another,  is  presumed 
fraudulent  as  against  the  creditors,  at  that  time,  of  the  per- 
son paying  the  consideration,  and,  unless  a  fraudulent  intent 
is  disproved,  a  trust  results  in  favor  of  such  creditors,  to  an 
extent  necessary  to  satisfy  their  just  demands;  but  the  title 
vests  in  the  grantee,  and  no  use  or  trust  results  from  the 
payment  to  the  person  paying  the  consideration,  or  in  his 
favor,  unless  the  grantee  either, 

1.  Takes  the  same  as  an  absolute  conveyance,  in  his  own 
name,  without  the  consent  or  knowledge  of  the  person  pay- 
ing the  consideration ;  or, 

2.  In  violation  of  some  trust,  purchases  the  property  so 
conveyed  with  money  or  property  belonging  to  another. 

Formerly  section  74,  Real  Property  Law  of  1896,  chapter  XL VI,  General 
Laws: 

i  74.  Grant  to  one  where  consideration  paid  by  another.^A  grant  of  real 
property  for  a  valuable  consideration,  to  one  person,  the  consideration 
being  paid  by  another,  is  presumed  fraudulent  as  against  the  creditors,  at 
that  time,  of  the  person  paying  the  consideration,  and,  unless  a  fraudulent 
intent  is  disproved,  a  trust  results  in  favor  of  such  creditors,  to  an  extent 
necessary  to  satisfy  their  just  demands;  but  the  title  vests  in  the  grantee, 
and  no  use  or  trust  results  from  the  payment  to  the  person  paying  the 
consideration,  or  in  his  favor,  unless  the  grantee  either, 

1.  Takes  the  same  as  an  absolute  conveyance,  in  his  own  name,  without 
the  consent  or  knowledge  of  the  person  paying  the  consideration,  or, 

2.  In  violation  of  some  trust,  purchases  the  property  so  conveyed  with 
money  or  property  belonging  to  another.^ 

Section  74  was  formerly  i  Revised  Statutes,  728,  sections  51,  .52,  53: 
I  51.  Where  a  grant  for  a  valuable  consideration  shall  be  made  to  one 
person,  and  the  consideration  therefor  shall  be  paid  by  another,  no  use  or 
trust  shall  result  in  favor  of  the  person  by  whom  such  payment  shall  be 
made;  but  the  title  shall  vest  in  the  person  named  as  the  alienee  in  such 
conveyance,  subject  only  to  the  provisions  of  the  next  section.-'' 

I  52.  Every  such  conveyance  shall  be  presumed  fraudulent,  as  against  the 
creditors,  at  that  time,  of  the  person  paying  the  consideration;  and  where 
a  fraudulent  intent  is  not  disproved,  a  trust  shall  .esult  in  favor  of  such 
creditors,  to  the  extent  that  may  be  necessary  to  satisfy  their  jnst  demands.^ 

M  Repealed  by  Real  Prop.  Law  of         B8  Repealed,    diap.    547,   Laws    of 
1909,  9  460,  art  14,  chap.  50,  Con-      i8g6. 
solidated  Laws.     See  below,  S  460. 

"'Repealed,    chap.    $47,    Laws    of 
1806. 
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i  53.  The  provisions  of  the  preceding  fifty-first  section  shall  not  extend  to 
cases,  where  the  alienee  named  in  the  conveyance,  shall  have  taken  the  same 
as  an  absolute  conveyance,  in  his  own  name,  without  the  consent  or  knowl- 
edge of  the  person  paying  the  consideration,  or  where  such  alienee,  in  viola- 
tion of  some  trust,  shall  have  purchased  the  lands  so  conveyed,  with  monies 
belonging  to  another  person.^ 

Comment  on  Section.  The  reader  will  observe  that,  notwithstand- 
ing the  changes  made  by  this  section  in  the  language  of  the  Re- 
vised Statutes,^  the  Statutory  Revision  Commission  reported  to  the 
Legislature  that  the  law  remains  unchanged  by  the  original  of  this 
section.®^ 

Consideration.  At  common  law  a  conveyance,  even  by  way  of 
feoffment,  if  made  without  consideration,  raised  a  use  in  favor  of 
feoffor  after  the  Statute  Quia  Emptores,^  although  it  is  said  that  a 
consideration  was  not  regarded  as  necessary  to  support  a  common- 
law  conveyance®  by  way  of  feoffment  or  fine.^  But  since  the 
Statute  of  Uses,  those  conveyances  which  originated  in  equity,  "  bar- 
gain and  sale  "  and  "  covenant  to  stand  seised,"  have  required  a  con- 
sideration to  support  them.®^  And  so  a  "  lease  and  release,"  which 
was  a  compound  conveyance,  made  effective  partly  by  the  common 
law  and  partly  by  the  Statute  of  Uses,  required  a  consideration.* 
But  the  consideration  need  not  always  be  expressed  in  a  deed.^ 

Consideration  Given  by  a  Third  Person.  At  common  law,  the  princi- 
ples governing  uses  in  equity  dictated  that,  where  the  considera- 
tion was  paid  by  a  third  person,  the  grantee  should  prima  facie 
stand  seised  to  the  use  of  such  third  person.^    The  old  Statute  of 


**  Repealed,  chap.  547,  Laws  of 
i8g(S. 

«^  Supra,  I  R.  S.  728,  «§  51,  S^,  53- 

**  Infra,  Appendix  II,  note  to  §  74, 
Real  Prop.  Law;  McCartney  v. 
Tilsworth,  119  App.  Div.  547,  551. 

^  Serj.  Carthew's  "  Reading  on  the 
Law  of  Uses"  (i  Collect.  Jurid.  by 
Hargrave,  370),  citing  Dyer,  146b; 
Garfield  v.  Hatmaker,  15  N.  Y.  475, 
477;  Van  der  Volgen  v.  Yates,  9  id. 
219,  222. 

®  Cornish,  Uses,  63 ;  Gilbert,  Uses, 
90,  109  (ed.  181 1). 

W  Id.,  supra. 

•^Carthcw,  Reading  on  Law  of 
Uses,  371 ;  Cornish,  63 ;  Smith,  Com- 
pend.  Real  &  Pers.  Prop.  667 ;  Schott 

28 


V.  Burton,  13  Barb.  173;  Corwin  v. 
Corwin,  6  N.  Y.  342;  Wood  v. 
Chapin,  13  id.  509,  517;  Van  der 
Volgen  v.  Yates,  9  N.  Y.  219,  222; 
supra,  p.  29  (Introduction). 

c^Carthew  **  Reading  on  Uses,"  37i. 

^  Cunningham  v.  Freeborn,  1 1 
Wend.  240,  248;  Wood  v.  Chapin,  13 
N.  Y.  509,  517;  cf.  Morris  v.  Ward, 
36  id.  587,  598;  Loeschigk  v.  Hat- 
field, 51  id.  660. 

^  Foote  V.  Colvin,  3  Johns.  216 ; 
Jackson  ex  dem.  v.  Mills,  13  id.  463; 
Jackson  ex  dem.  v.  Morse,  16  id.  197 ; 
Garfield  v.  Hatmaker,  15  N.  Y.  475, 
477;  McCartney  v.  Bostwick,  32  id. 
S3;  Willard,  Real  Est.  &  Conv.  234; 
Leary  v.  Corvin,  181  N.  Y.  222,  224. 
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Uses  then  executed  the  use  in  the  third  person.^  The  revisers  be- 
lieved that  the  preservation  of  these  rules  of  law  might  defeat  their 
effort  to  abolish  passive  uses  and  trusts,  and  that  there  was  no 
real  reason  why  a  person  paying  the  consideration  should  ever  take 
the  legal  title  in  the  name  of  a  third  person/®  unless  a  fraud  was 
contemplated. 

Changes  Made  by  the  Revised  Statutes.  The  Revised  Statutes  conse- 
quently abolished  resulting  trusts  in  favor  of  persons  furnishing 
the  actual  consideration  for  a  deed  taken  by  their  direction  in  the 
name  of  a  third  person ;  and  such  statutes  also  discharged  the  third 
person' from  any  trust  by  reason  thereof,"  excepting  in  those  cases 
where  the  person  paying  the  consideration  then  had  creditors.''^  In 
such  cases  a  trust  resulted  to  the  extent  of  the  just  demands  of 
existing  creditors,^*  who  may  proceed  to  enforce  the  trust  after 
exhausting  their  legal  remedies,^*  and  the  more  diligent  creditor  has 
the  preference  over  others.^® 

But  it  seems  that  where  a  title  is  taken  in  the  name  of  a  third 
person  to  defeat  dower,  this  section  may  not  apply.''*  Nor  does  it 
apply  to  a  case  where  the  person  furnishing  the  consideration  takes 
a  life  estate  only  and  causes  the  remainder  to  be  limited  to  heirs-at- 
laAr,^^  nor  to  a  case  where  fraudulent  intent  is  disproved  as  a  fact.™ 


<»See  Revisers'  note,  i  R.  S.  728, 
i  51,  Appendix  III,  infra;  Mana- 
han  V.  Holmes,  58  Misc.  Rep.  86,  89. 

'^  Id.,  supra, 

■^^  Jeremiah  v.  Pitcher,  20  Misc. 
Rep.  513;  Bodine  v.  Edwards,  10 
Paige,  504;  Pagan  v.  McDonnell,  115 
App.  Div.  89,  98;  Satterly  v.  De- 
wick,  129  id.  701 ;  Norton  v. 
Stone,  8  id.  222;  Garfield  v.  Hat- 
maker,  15  N.  Y.  475;  Everett  v. 
Everett,  48  id.  218;  Dunlap  v.  Haw- 
kins, 59  id.  342;  Niver  v.  Crane,  98 
id.  40;  cf.  Rogers  v.  N.  Y.  &  Texas 
Land  Co.,  134  id.  197;  Robertson  v. 
Sayre,  id.  97;  McCartney  v.  Tits- 
worth,  119  App.  Div.  547;  20  Harv, 
Law  Rev.  549. 

"•^  In  case  of  fraudulent  convey- 
ances under  section  226,  infra,  subse- 
quent as  well  as  existing  creditors 
can   impeach  the  conveyance     Mead 


v.  Gregg,  12  Barb.  653;  Read  v. 
Livingston,  3  Johns.  Ch.  481. 

73  Wood  V.  Robinson,  22  N.  Y.  564, 
566;  McCartney  v.  Bostwick,  32  id, 
53 ;  Underwood  v.  Sutcliffe,  77  id.  58 ; 
cf,  Dunlap  v.  Hawkins,  59  id.  342; 
Niver  v.  Crane,  98  id.  40;  Real 
Prop.  Law,  fiS  226,  227,  infra, 

'J^*  Ocean  Bank  v.  Olcott,  46  N.  Y. 
12;  Underwood  v.  Sutcliffe,  77  id. 
58,  63;  note  to  14  Abb.  N.  C.  at  p. 
40. 

^'^  Mandeville  v.  Campbell,  45  App. 
Div.  512. 

"^^  Nichols  v.  Park,  38  Misc.  Rep. 
176;  sed.  cf.  infra,  under  Article  on 
Dower. 

"^^  Sears  v.  Palmer,  109  App.  Div. 
126. 

^^Colnon  V.  Buckley,  117  App. 
Div.  742;  Pagan  v.  McDonnell,  115 
App.  Div.  89,  98. 
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Partner!  an  Exception.  A  partner,  taking  a  deed  in  his  own  name 
for  convenience,  is  not  within  the  general  rule  abolishing  resulting 
trusts,    even    though   the   consideration    of   the   ccMiveyance   was 

furnished  by  the  other  partners^® 

« 

Parents  and  Childrea  Nor  does  the  statute  abolishing  resulting 
tiusts  apply  to  a  case  where  parents  furnished  the  consideration  of 
a  conveyance  to  a  third  person,  it  being  understood  it  was  done  for 
the  benefit  of  an  infant  child,®^  or  some  other  member  of  the  fam- 
ily," and  such  was  the  construction  of  the  old  Statute  of  Uses.® 

A  trust  is  not  ordinarily  implied  in  favor  of  parents  furnishing 
the  consideration  of  a  conveyance  to  a  child,  if  the  transaction 
might  be  deemed  an  "  advancement."  ^  Thus,  where  the  father 
takes  a  title  in  the  name  of  the  son,  it  will  be  deemed  an  "  advance- 
ment," rather  than  a  resulting  trust  for  the  father,"  although  in 
several  recent  cases  this  principle  is  not  noticed  in  the  opinion.^ 

Involuntary  Tmstt  an  Exception.  Where  a  grantee  takes  the  convey- 
ance in  his  own  name  without  the  consent  or  knowledge  of  the 
person  furnishing  the  entire  consideration,  a  resulting  trust  may 
still  exist  in  favor  of  the  person  wronged ;  the  case  being  excepted 
out  of  the  abolition  of  resulting  trusts.^    But  the  trust  so  results 


7»Fairchild  v.  Fairchild,  64  N.  Y. 
471;  cf.  Levy  v.  Brush,  45  id.  589; 
Chester  v.  Dickinson,  54  id.  i ;  Trap- 
hagen  v.  Burt,  67  id  30;  Greenwood 
V.  Marvin,  iii  id.  423,  on  questions 
of  partnerships  in  real  estates. 

^  Siemon  v.  Schurck,  29  N.  Y. 
598;  Foote  v.  Bryant,  47  id.  544; 
Sandford  v.  Sand  ford,  5  Lans.  486, 
491 ;  s.  c,  61  Barb.  239 ;  s.  c,  4  tlun, 
753;  Partridge  v.  Havens,  10  Paige, 
618;  Piper  V.  Barse,  2  Redf.  19; 
cf.  Smith  v.  Balcom,  24  App.  Div. 
437;  Jackson  v.  Matsdorf,  11  Johns. 
91;  Proseus  v.  Mclntyre,  5  Barb. 
424;  Matter  of  Morgan,  104  N.  Y. 
74 ;  Dyer  v.  Dyer,  2  Cox,  92 ;  i  White 
&  Tudor,  Lead.  Cas.  in  £q.  236; 
Lee  V.  Timken,  10  App.  Div.  213. 

**  Siemon  v.  Schurck,  29  N.  Y. 
598;  Sears  v.  Palmer,  109  App.  Div. 
126. 

^  Cook  v.  Fountain,  3  Swan,  592 ; 
Kerly,  Hist.  Eq.  194,  195. 


88  See  under  Real  Prop.  Law, 
S§  395,  296. 

®*  Partridge  v.  Haven,  10  Paiges 
618;  Story,  £q.  Juris.,  f  1202. 

85  Smith  V.  Balcom,  24  App.  Div. 
437;  cf.  Dyer  v.  Dyer,  2  Cox,  92; 
Kincaid  v.  Kincaid,  85  Hun,  141; 
affd.,  157  N.  Y.  715. 

^Supra,  8  94;  I  R.  S.  728;  I  53; 
Swinburne  v.  Swinburne,  28  N.  Y. 
568 ;  Lounsbury  v.  Purdy,  18  id.  515 ; 
Reitz  v.  Reitz,  80  id.  538;  Helms  v. 
Helms,  64  id.  642;  Roulston  v.  Roul- 
ston,  id.  652;  Brown  v.  Cherry,  57 
id.  645;  note  to  14  Abb.  N.  C.  18; 
Schierloh  v.  Schierloh,  148  N.  Y.  103 ; 
Schultze  V.  Mayor,  103  id.  311; 
Church  of  St.  Stanislaus  v.  Alge- 
meine  Verein,  31  App.  Div.  133; 
Fagan  v.  McDonnell  (No.  i),  115 
id.  89,  98;  Manahan  v.  Holmes,  58 
Misc.  Rep.  86;  Lamb  v.  Schiefuer, 
120  App.  Div.  684. 
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only  to  the  extent  of  the  consideration  actually  furnished,^  and 
where  a  person  furnishes  only  a  part  of  the  consideration  for  the 
conveyance  wrongfully  taken  in  the  name  of  another,  the  grantee 
is  not  a  trustee,  but  the  person  defrauded  has  an  equitable  Hen.* 

Separate  Instrument.  This  section  abolishing  resulting  trusts  has 
no  application  where  the  trust  is  declared  by  a  separate  instrument 
from  the  grant.®^ 

Trusts  Arising  £z  Malefido.  The  condemnation  of  resulting  trusts 
does  not  apply  to  trusts  arising  ex  maleAcio,^  or  through  the  frauds 
of  persons  who  occupy  confidential  relations  to  those  furnishing  the 
real  consideration.®*  And  although  trusts  concerning  lands  can 
now  be  created  and  declared  only  by  some  deed  or  writing,  or  else 
by  a  last  will,^  yet  resulting  trusts  and  those  arising  ex  male- 
ado  may  be  proven  by  evidence  not  in  writing.^ 

This  Section  not  an  Instrument  of  Fraud.  This 'section  of  the  statute 
has  no  application  to  cases  where  equities  arise  out  of  the  agree- 
ment of  the  parties;  the  statute  cannot  be  used  as  an  instrument 
of  fraud ;  **  but  this  does  not  mean  that  the  mere  breach  of  an  oral 
agreement  is  such  a  fraud.^ 


^  Schierloh  v.  Schierloh,  148  N. 
Y.  103;  c/.  Willard,  Real  Est.  & 
Conv.  at  p.  234,  and  authorities  there 
cited;  Bryant  v.  Allen,  54  App.  Div. 
500. 

«*  Leary  v.  Corvin,  181  N.  Y.  222 ; 
Bryant  v.  Allen,  54  App.  Div.  500. 

*>  Woerz  V.  Rademacher,  120  N.  Y. 
62;  Nat.  Bank  of  Commerce  v.  Nat. 
Bank  of  New  York,  17  Misc.  Rep. 
691 ;  Associate  Alumni  v.  General 
Seminary,  26  App.  Div.  144,  163  N. 
Y.  417;  Wakeman  v.  Somerindyke, 
73  App.  Div.  601. 

»  I  R.  S.  728,  §  53 ;  Ryan  v.  Dox, 
34  N.  Y.  307;  Day  v.  Roth,  18  id. 
448;  Carr  v.  Carr,  52  id.  251,  261; 
Foote  v.  Foote,  58  Barb.  258;  Carey 
V.  Griffin,  36  Misc.  Rep.  469;  Ahrens 
V.  Jones,  169  N.  Y.  555,  560,  561. 

MRobbins  v.  Robbins,  89  N.  Y. 
251 ;  Wood  V.  Rabe,  96  id.  414,  425 ; 
Goldsmith  v.  Goldsmith,  145  id.  313; 
Sand  ford  v.  Norris,  4  Abb.  Ct.  App. 
Dec.  144;  cf.  Wheeler  v.  Reynolds, 
(16  N.  Y.  227;  Bullenkamp  v.  Bullen- 
kamp,  34  App.  Div.  193;  McClellan 
V.  Grant,  83  id.  599;  Leary  v.  Corvin, 
92  id.  5J4,  181  N.  Y.  222. 


•2  {  270,  Real  Prop.  Law ;  Hutchins 
v.  Van  Vechten,  140  N.  Y.  115; 
Sturtevant  v.  Sturtevant,  20  id. 
445;  cf.  Duke  of  Cumberland  v. 
Graves,  9  Barb.  595,  7  N.  Y.  305. 

WLounsbury  v.  Purdy,  16  Barb. 
376;  affd.,  18  N.  Y.  515;  Swinburne 
v.  Swinburne,  28  id.  568;  Foote  v. 
Bryant,  47  id.  544,  547;  Wheeler  v. 
Reynolds,  66  id.  227;  cf.  Traphagen 
v.  Burt,  67  id.  30,  33. 

wWood  V.  Rabe,  96  N.  Y.  4i4» 
425;  Smith  V.  Balcom,  24  App.  Div. 
437,  and  cases  there  cited;  Jeremiah 
V.  Pitcher,  26  id.  402,  and  cases  there 
cited;  Gremly  v.  Shelmidine,  83  id. 
559;  Dodge  v.  Wellman,  i  Abb.  Ct. 
App.  Dec.  512;  Canada  v.  Totten,  157 
N.  Y.  281,  287;  Ahrens  v.  Jones,  40 
App.  Div.  447 ;  revd.,  169  N.  Y.  555 ; 
Hawkins  v.  Dun  mo  re,  24  Misc.  Rep. 
623;  Wood  v.  Mulock,  48  Super.  Ct. 
70,  80;  Gage  V.  Gage,  13  App.  Div. 
565 ;  and  Fee  cases  cited  under  9  270, 

^  Allen  V.  Arkenburgh,  2  App. 
Di  .  4=2,  455;  cf.  Quinn  v.  Quinn, 
69  id.  598. 
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§  95.  Bona  fide  purchasers  protected.  An  implied  or  result- 
ing trust  shall  not  be  alleged  or  established,  to  defeat  or 
prejudice  the  title  of  a  purchaser  for  a  valuable  consideration 
without  notice  of  the  trust. 

Formerly  section  75,  Real  Property  Law  of  1896,  chapter  XLVI,  General 
Laws: 

§  75.  Bona  fide  purchasers  protected. —  An  implied  or  resulting  trust  shall 
jiot  be  alleged  or  established,  to  defeat  or  prejudice  the  title  of  a  pur- 
chaser for  a  valuable  consideration  without  notice  of  the  trust^ 

Formerly  i  Revised  Statutes,  728,  section  54: 

§  54.  No  implied  or  resulting  trust  shall  be  alleged  or  established,  to  de- 
feat or  prejudice   the   title  of   a  purchaser,   for  a  valuable  consideration, 
'without  notice  of  such  trust®'' 

Comment  on  this  Section.  This  section  states  a  necessary  exception 
to  the  resulting  trust  in  favor  of  creditors,  saved  by  the  preceding 
section.^  No  resulting  or  secret  trust  is  now  tolerated  so  as  to 
defeat  the  title  of  a  bona  fide  purchaser  for  value,  nor  should  it 
be  in  a  State  where  the  recording  acts  are  established.^  Who  may 
come  within  the  exception  denoted  is,  however,  another  question. 
A  person  put  upon  inquiry  by  any  circumstance,  but  failing  to  in- 
quire, cannot  be  regarded  as  a  bona  Me  purchaser  under  this  sec- 
tion.*   Nor  may  one  who  takes  for  an  antecedent  debt.^ 

The  trust  is  in  favor  of  existing  creditors  and  may  be  enforced 
in  equity  only.*  It  is  said  that  where  the  consideration  is  paid 
in  order  to  satisfy  a  moral  obligation,  which  the  party  paying  it 
owes  to  grantee,  no  trust  in  favor  of  creditors  exists.*  But  this 
must  depend  on  the  superior-  equity  of  the  grantee,  it  would  seem, 
and  the  sufficiency  of  the  consideration.*^  No  resulting  trust  exists 
in  favor  of  grantor  because  a  part  of  the  consideration  fails,  if  the 
intention  of  grantor  was  to  part  with  the  entire  estate.^ 

M  Repealed  by  Real  Prop.  Law  of  2  Wood  v.  Robinson,  22  N,  Y.  564, 

1909,  §  460,  art.   14,  chap.  50,  Con-  567. 

solidated  Laws.    See  below.  §  460.  ^  Brewster  v.  Power,  10  Paige,  562 ; 

•^  Repealed,  chap.  547,  Laws  of  1896.  McCartney    v.    Bostwick,    31    Barb. 

^  Siemon  v.  Schurck,  29  N.  Y.  598,  390;  revd.  on  another  point,  32  N.  Y. 

613;    Garfield   v.   Hatmaker,    15    id.  53;  Garfield  v.  Hatmaker,  15  N.  Y. 

474;  Jackson  v.  Forrest,  2  Barb.  Ch.  475. 

576 ;  Guthrie  v.  Gardner,   19  Wend.  *  Wait  v.  Day,  4  Den.  439 ;   Reid 

414;   Brewster  v.    Power,   10   Paige,  v.  Fitch,  11  Barb.  339;  sed  cf.    Gar- 

S^2.  field  V.  Hatmaker,  15  N.  Y.  at  p.  484. 

^See  §  104.  Real  Prop.  Law.  ^  See  below,  §§  263,  264,  Real  Prop. 

1  Baker  v.  Bliss,  39  N.  Y.  70;  Ten  Law. 

Fyck  V.  Witbeck,  29  Abb.  N.  C.  314,  *  Van  der  Volgen  v.  Yates,  9  N.  Y. 

«ind  note.  219,  224. 
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§  96.  Purposes  for  which  express  trusts  may  be  created.    An 

express  trust  may  be  created  for  one  or  more  of  the  follow- 
ing purposes : 

1.  To  sell  real  property  for  the  benefit  of  creditors; 

2.  To  sell,  mortgage  or  lease  real  property  for  the  benefit 
of  annuitants  or  other  legatees,  or  for  the  purpose  of  satis- 
fying any  charge  thereon ; 

3.  To  receive  the  rents  and  profits  of  real  property,  and 
apply  them  to  the  use  of  any  person,  during  the  life  of  that 
person,  or  for  any  shorter  term,  subject  to  the  provisions  of 
law  relating  thereto ; 

4.  To  receive  the  rents  and  profits  of  real  property,  and  to 
accumulate  the  same  for  the  purposes,  and  within  the  limits, 
prescribed  by  law. 

Formerly  I  76,  Real  Property  Law  of  1896,  chap.  XLVI,  General  Laws. 

S  y6.  Purposes  for  which  express  trusts  may  be  created. —  An  express 
trust  may  be  created  for  one  or  more  of  the  following  purposes: 

1.  To  sell  real  property  for  the  benefit  of  creditors; 

2.  To  sell,  mortgage  or  lease  real  property  for  the  benefit  of  annuitants 
or  other  legatees,  or  for  the  purpose  of  satisfying  any  charge  thereon; 

3.  To  receive  rents  and  profits  of  real  property,  and  apply  them  to  the 
use  of  any  person,  during  the  life  of  that  person,  or  for  any  shorter  term, 
subject  to  the  provisions  of  law  relating  thereto; 

4.  To  receive  the  rents  and  profits  of  real  property,  and  to  accumulate 
the  same  for  the  purposes,  and  within  the  limits,  prescribed  by  law.^ 

Section  76  was  formerly  i  Revised  Statutes,  728,  section  55: 
S  55.  Express  trusts  may  be  created,  for  any  or  either  of  the  following 
purposes : 

1.  To  sell  real  property  for  the  benefit  of  creditors: 

2.  To  sell,  mortgage  or  lease  lands,  for  the  benefit  of  legatees,  or  for 
the  purpose  of  satisfying  any  charge  thereon: 

3.  To  receive  the  rents  and  profits  of  lands,  and  apply  them  to  the 
education  and  support,  or  either,  of  any  person,  during  the  life  of  such 
person,  or  for  any  shorter  term,  subject  to  -  the  rules  prescribed  in  the 
first  Article  of  this  Title: 

4.  To  receive  the  rents  and  profits  of  lands,  and  to  accumulate  the  same, 
for  the  purposes  and  within  the  limits  prescribed  in  the  first  Article  of  this 
Title.® 

The  third  express  trust  purpose,  originally  stated  in  the  Revised  Statutes, 

7  Repealed  by  Real  Prop.  Law  of         ^  Repealed,    chap.    547,    Laws    of 
1909,  i  460,  art.   14,  chap.  50,  Con-      1896. 
solidated  Laws.    See  below,  I  460. 
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was  almost  immediately  amended  by  chapter  320,  Laws  of  1830,^  so  as  to 
read  as  follows:  To  receive  the  rents  and  profits  of  lands,  and  apply  them 
to  the  use  of  any  person  during  the  life  of  such  person,  or  for  any 
shorter  term,  subject  to  the  rules  prescribed  in  the  first  article  of  this 
title. 

As  thus  amended,  the  third  trust  purpose  stood  until  i  Revised  Statutes, 
728,  section  55,  was  superseded  by  section  76  (supra)  of  The  Real  Prop- 
erty Law.  No  change  has  been  made  by  the  Consolidated  Laws  in  this 
section. 

Origin  of  Trusts  in  Anglo-American  Jurisprudence.  The-  precise  origin 
of  trusts  originally  cognizable  in  the  courts  of  equity  in  England, 
and  also  in  the  Equity  Courts  of  the  older  states  derived  from  her 
empire,  or  adopting  her  laws,  is  not  fully  determined.  One  school 
of  jurists  assert  that  uses  were  introduced  by  the  clergy  (who  were 
well  acquainted  with  the  dual  ownership  of  the  Roman  law,  "  quirt- 
tarian  "  and  "in  bonis,"  and  also  with  "  dominium/'  and  "  usufruct/' 
and  "  Udei'Commissa/')  in  order  to  avoid  the  restrictions  on  gifts 
in  mortmain  or  to  ecclesiastical  bodies.^®  Others  see  in  thp  English 
law  of  uses  and  trusts  a  Teutonic  origin,  and  assert  that  it  devel- 
oped out  of  the  more  ancient  law  relating  to  a  "  salman,"  or  agent, 
such  as  an  executor  who  was  salman  to  distribute  the  estate.^*  The 
first  view  is  adopted  by  those  historians  who  argue  that  the  technical 
English  word  "  use  "  is  derived  from  the  Latin  "  opus,"  and  not 
from  the  Latin  "  usus/'  ** 

But  the  practicing  lawyer  is  remotely  concerned  with  the  precise 
origin  of  the  English  law  of  trusty.  We  are  content  to  know  that 
at  the  end  of  the  reign  of  Henry  V  (A.  D.  1430),  the  Lord  Chan- 
cellor's jurisdiction  over  uses  at  the  suit  of  the  beneficiary,  or  cestui 
que  use,  was  a  fixed  fact.^'  For,  as  Justice  Story  states,  not  one- 
half  of  the  doctrines  of  the  common  law  go  back  of  the  reign  of 
Queen  Elizabeth.**  The  law  of  trusts  developed  slowly  and,  indeed, 
was  not  on  a  good  footing  in  England  until  Lord  Nottingham's 

'^This   section  of  this  act   (Chap.  159;    cf.    Scrutton,    Rom.   Law   and 

320,  Laws  of  1830)  does  not  appear  Law  of  England,  156,  157. 

to  be  expressly  repealed  by  chap.  547,  ^i  Mr.     Justice     Holmes,     i     Law 

Laws  of  1896,  but  it  was  intended  so  Quar.  Rev.  162;  Ames,  21  Harv.  Law 

to  be,  and  the  repeal  of  i  R.  S.  728,  Rev.,  at  p.  263. 

I  55,  repealed  the  amendment.  12  2  Pollock  &  Maitland,  Hist.  Eng. 

W  Willis,  Estate  of  Trustees,  chap.  Law,  226 ;  8  Harv.  Law  Rev.  127. 

i;  Kirly,  Hist,  of  Eq.  78;  2  Black.  ^i  Law  Quar.  Rev.  162;  i  Spence, 

Comm.  271;  Digby,  Hist.  Real  Prop.  Eq.  Juris.  343;   cf,  Ames,  21   Harv. 

271 ;  Viner's  Abr.,  Uses ;   i   Spence,  Law  Rev.,  at  p.  265. 

Eq.  Juris.   446;   Tomlin's  Lyttleton,  M|  646,  Eq.  Jtlris. 
521;  Markby,  Elements  of  Law,  158, 
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chancellorship/'  which  began  only  after  New  York  had  become  a 
province  of  England.  Thus  the  modern  English  law  of  trusts  or 
"  jus  honorarium"  as  it  is  sometimes  figuratively  colled,^^  does  not 
precede  the  establishment  of  a  Court  of  Chancery  in  New  York.^^ 
Lord  Eldon,  who  is  said  to  have  crowned  the  completed  edifice  of 
English  equity,  was  a  contemporary  of  Chancellor  Kent.  In  view 
of  these  facts  it  is  not  surprising  that  the  revisers  of  the  New  York 
statutes  had  little  hesitation  in  the  year  1830  in  subjecting  the 
former  law  of  trusts  to  radical  changes. 

Trusts  under  the  Revised  Statutes.  The  Article  on  Uses  and  Trusts 
in  the  Revised  Statutes  recc^nized  the  historic  jtCripdiction  of  the 
chancellor  over  trusts  and  equitable  estates.  It  had  distinct  refer- 
ence to  the  dual  nature  of  property  according  to  Anglo-American 
jurisprudence.  Under  that  system  trusts  were  the  creatures  of 
equity,  and  to  be  enforced  only  in  a  court  of  equity.*®  When  th« 
Court  of  Chancery  ceased  to  exist  as  a  separate  tribunal  in  New 
York,  pursuant  to  the  Constitution  of  1846*®  (its  place  being  taken 
by  the  Supreme  Court  as  a  court  of  general  jurisdiction  in  both  law 
and  equity^),  the  powers  and  jurisdiction  of  the  Court  of  Chan- 
cery were  made  the  measure  of  the  equitable  powers  of  the  Supreme 
Court.^*  Notwithstanding  an  effort  to  obliterate  the  distinction 
between  actions  at  law  and  suits  in  equity,^  the  historic  jurisdiction 
of  the  Supreme  Court  over  trusts  is  still  referred  to  its  equitable 
powers,  with  the  effect  of  preserving,  to  some  extent,  such  distinc- 
tion between  legal  and  equitable  interests  and  estates.^^  But  this 
distinction  is  not  now  to  be  emphasized  unduly,  for  both  trusts 
and  legal  estates  are  largely  the  creature  of  the  statute,^  and  exist 
independently  of  their  common-law  origin.  Many  of  the  former 
doctrines  of  courts  of  equity  have  been  swept  away,  and  the  law  of 

^^  Lord   Mansfield,    in   Burgess  v.  22  §   62,   Code   of   Proc.    of    1849 ; 

Wheate,  i  Eden,  177,  223,  §  69  of  old  Code;  §  3339,  Code  Civ. 

i«  From  its  similarity  to  the  origin  Proc. 

and  development  of  Roman  equity.  23  McCartney  v.  Bostwick,  32  N.  Y. 

I'^Hist.  of  Law  of  Real  Prop,  in  53;  Gould  v.  Cayuga  County  Bank, 

New  York,  chap.  7.  86  id.  75,  83;   Peters  v.  Delaplaine, 

18  I  R.  S.  729,  §  60.  49  id.  362,  370 ;  Town  of  Mentz  v. 

i^Art.  VI,  Const,  of  1846.  Cook,    108    id.    504;    Corscadden    v. 

20  Art.  VI,  Const,  of  1846;  chap.  Haswell,  88  App,  Div.  158;  Voshall 
280,  Laws  of  1847.  V.   Clark,   123   id.    136;    §    100,   Real 

21  {I  217,  Code  Civ.  Proc. ;  Onder-  Prop.  Law. 

donk  V.  Mott,  34  Barb.  106 ;  Matter  24  chap.  i,  part  3,  R.  S.,  now  Real 

of  Steinway,  159  N.  Y.  250,  258,  Prop.  Law. 
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express  trusts  in  lands  since   1830  is  primarily  referable  to  the 
original  of  this  article  of  the  statute  now  under  consideration.^ 

Express  Trusts  Prior  to  the  Revised  Statutes  express  trusts  were 
those  trusts  which  had  not  to  be  implied,  because  clearly  ex- 
pressed.^ The  Revised  Statutes  placed  another  meaning  on  the 
term  and  they  are  now  the  trusts  referred  to  in  the  96th  section 
of  this  act^  Having  reference  to  the  classification  of  trusts  first 
contemplated  by  the  Revised  Statutes,  the  reader  will  find  that  in 
New  York  trusts  in  lands  are  now  of  two  general  orders  or  classes : 
(i)  express  trusts,^  and  (2)  powers  in  trust.^  Trusts  at  the  time 
of  the  enactment  of  the  Revised  Statutes  were  those  fiduciary 
relations  distinctly  cognizable  only  in  chancery.  The  revisers  be- 
lieved that  the  four  purposes,  enumerated  above  in  the  text  of 
this  section,  embraced  all  the  instances  where  it  was  either  desirable 
or  essential  that  the  legal  title  of  lands  should  pass  to  the  trustee.^ 
But  by  thus  limiting  the  instances  where  the  trustee  took  the  legal 
title  to  four  purposes,  the  Legislature  did  not  intend  to  take  away 
from  owners  of  property  the  right  to  impress  upon  their  estates 
other  trusts,  but  such  other  trust  purposes  were  to  be  valid  only 
as  powers.®^  Now,  as  we  shall  see  below,^  the  main  distinction 
between  these  express  trusts  and  powers  in  trust  is  that  only 
where  there  is  an  express  trust  does  the  trustee  take  the  legal  title. 
Where  there  is  a  power  in  trust  the  title  does  not  pass  to  the  trustee 
of  the  power,  but  the  title  to  the  lands  to  which  the  trust  relates 
remains  in  or  descends  to  the  person  or  persons  otherwise  entitled, 
subject  to  the  execution  of  the  power ,^  and  the  rents,  issues  and 
profits  go  to  the  heirs  or  devisees  until  the  execution  of  the  power.** 

25  Art.  4,  Real  Prop.  Law.  ing  v.  Marshall,  23  id  366,  377 ;  Gil- 

^  Cuyler  v.  Bradt,  2  Cai.  Gas.  326 ;  man   v.    Reddington,    24   id.   9,    15; 

I  Spence,  Eq.  Jurisdic.  495,  496;  cf.  Delaney  v.   McCormack,  88  id.   174, 

20  Harv.  Law  Rev.  549,  as  to  "  oral  181 ;   Holly  v.    Hirsch,    135   id.  590, 

express  trusts."  594;  Heermans  v.  Robertson,  64  id. 

27  Matter  of  Chase,  40  Misc.  Rep.  332;   Henderson   v.   Henderson,   113 

616.  id.  I ;  Tram  v.  Davis,  49  Misc.  Rep. 

^  Supra,  §  96;  I  R.  S.  728,  8  55.  162,   165. 

^  Infra,  J  99;  i  R.  S.  729,  §  58.  82  Under   §   99,   infra,  Real   Prop. 

30  Reviser's  Note  to  the  article  on  Law. 

Uses     and    Trusts,     Appendix     HI,  83  i  r,  s.  729,  §  59 ;  ^/  infra,  §  99, 

infra;  Heermans  v.  Robertson  64  N.  Real    Prop,   Law;   Booth  v.   Baptist 

Y.  332;  supra,  pp.  416,  424.  Church,  126  N.  Y.  215,  239;  Tram  v. 

81  Farmers*  Loan  &  Trust  Co.  v.  Davis.  49  Misc.  Rep.  162,  169. 

Carroll,  5  Barb.  613,  652;  Selden  v.  84  Matter  of  Spears,  89  Hun,  49; 

Vermilya,  3  N.  Y.  525,  536;  Belmont  Lent  v.  Howard,  89  N.  Y.  169. 
V.  O'Brien,   12  id.  394,  403;   Down- 
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WBat  Express  Trusts  now  Are  An  express  trust  in  lands  remains, 
in  most  respects,  that  which  an  active  use  or  trust  was  before  the 
Statute  of  Uses.  The  trustee  takes  the  legal  title,^  but  the  bene- 
ficiary is  entitled  to  the  fruits  or  net  profits  of  the  estate.  The 
old  nature  of  the  estate  or  interest  of  the  beneficiary  was,  how- 
ever, modified  by  the  Revised  Statutes  in  respects  which  will  be 
considered  below.^  Yet  it  was  not  essentially  modified,  for  it  was 
said  anciently  that  he  who  hath  a  use  or  trust,  hath  neither  jus  in  re 
nor  jus  ad  rem,  but  only  a  confidence  and  trust  for  which  he  hatli 
no  remedy  at  the  common  law.^^  Active  uses  or  trusts,  it  will  be 
remembered,  were  not  affected  at  all  by  the  Statute  of  Uses 
{^2j  Hen.  VIII),  but  continued  as  before,^®  while  even  some  passive 
uses  were  ultimately  continued  as  trusts  "by  limiting  a  use  upon  a  use 
and  thus  evading  the  statute.'^  The  Revised  Statutes  contemplated 
not  the  abrogation  of  the  old  law  of  trusts,  but  a  reform  which 
should  effectually  destroy  passive  uses,  and  circumscribe  the  ex- 
press trust  purposes  to  four  active  trusts.*^  Thus,  it  must  be  ap- 
parent that,  historically,  an  express  trust  under  the  present  act  is 
what  an  active  use  or  trust  was  before  the  Statute  of  Uses  (27 
^  Hen.  VIII). 

Charitable  Uses.  At  the  appropriate  place  the  reader  may  find  the 
(|uestion  considered  whether  a  trustee  of  a  charitable  use  ie  not  now 
trustee  of  an  express  trust  under  recent  legislation.*^ 

Trustees'  Estate.  The  quantity  of  the  estate  of  trustees  of  the  ex- 
press trusts  mentioned  in  this  section  is  not  so  clearly  decided  as 
we  should  expect,  eighty  years  after  the  statute  first  took 
effect.  If  it  was  intended  that  the  trustees  should  in  each  case 
take  a  fee  simple,  the  intention  has  miscarried.  We  have  else- 
where intimated  in  these  pages,  that  under  the  first  and  second 
subdivisions  of  this  section  the  trustees  take  a  fee  simple  absolute 
for  purposes  of  alienation,  and  under  the  third,  a  base  fee*^  and  not 

^Vide  supra,  S  44;   under   infra,'  ^  Supra,  pp.  36,  423;  Downing  v. 

{  100, -Real  Prop.  Law;  cf.  Matter  Marshall,  23  N.  Y.  at  p.  378. 

of  Straut,  126  N.  Y.  201,  as  to  per-  *^  Supra,  pp.  416,  424;  Lcggett  v. 

sonal  property.  Perkins,  2  N.  Y.  at  p.  307;  Chapl. 

M  I  R.  S.  729,  S  60 ;  infra,  §  100,  Express  Trusts  &  Pow.,  I  395. 

Real  Prop.  Law.  41  See   Commentary  under    §1  99, 

»7Mr.  Butler's  note,  249;  Co.  Litt.  113,    and    notes   6,    10,   Appendix   I, 

290b;    Gilbert,    Uses    &    Trusts,    i;  infra. 

Bacon,  Reading  on  Statute  of  Uses,  ^  Supra,   pp.   324,   325;   infra,  pp. 

5-  488,  489,  under  §  100  of  this  act. 

^  Supra,  pp.  36,  423. 
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an  estate  pur  autre  vie.  But  in  respect  of  the  last  class  this  is  not 
clear. 

Definition  of  a  Trust  In  a  comparatively  recent  case  the  Court  of 
Appeals  refer  to  the  following  as  an  accurate  definition  of  a  valid 
trust  :^  "  ( I )  A  sufficient  expression  of  an  intention  to  create  a 
trust;  (2)  a  beneficiary  who  is  ascertained  or  capable  of  being  ascer- 
tained ;  that  the  appointment  or  non-appointment  of  a  trustee  of  the 
legal  estate  is  not  material ;  that  if  the  trust  or  beneficial  purpose  be 
well  declared,  and  if  the  beneficiary  is  a  definite  person  or  corpora- 
tion capable  of  taking,  the  law 'itself  will  fasten  the  trust  upon  him 
who  has  the  legal  estate,  whether  the  grantor,  testator,  heir  or  next 
of  kin  as  the  case  may  be.  *  *  *  "  The  definition  embraces  not 
only  express  trusts,  but  those  powers  in  trust  which  are  imperative.** 
The  formal  distinction  between  trusts  and  powers  in  trust  has  been 
already  noticed. 

It  is  obvious  also  that  ^here  must  always  be  some  definite  res, 
land  or  personal  property  which  is  the  subject  of  the  trust.**  There 
must  also  be  a  definite  person,  if  the  trust  is  not  charitable,  entitled 
to  enforce  the  trust,  and  this  beneficiary  must  be  ascertained  or 
ascertainable.** 

No  Particular  Language  Necessary  to  Create  a  Trust.  Neither  particu- 
lar nor  technical  language  is  necessary  to  create  an  express  trust  in 
lands  or  a  power  in  trust  *^  But  if  technical  language  is  employed 
it  must  be  construed  in  a  technical  sense,*®  and  the  general  rule  is 
that  words  sufficient  to  constitute  an  express  trust  should  be  given 
that  effect,  unless  it  violate  some  statutory  provision.*® 

« Holland  v.  Alcock  108  N.  Y.  at  *7  Tobias   v.   Ketchum,  32   N.   Y. 

p.   330;  cf.  as  to  trusts  of  person-  319,  327;  Morse  v.  Morse,  85  id.  53; 

alty ;  Brown  v.  Spohr,  180  N.  Y.  201 ;  Felter  v.  Ackerson,  35  App.  Div.  282, 

Putnam  v.  Lincoln  Safe  Deposit  Co.,  283 ;  Staple  v.  Hawes,  39  id.  548,  552 ; 

191  id.  166,  182.  Hubbard  v.  Housely,  43  id.  129,  132 ; 

**The   decisions  touching  the  re-  .    Kelly    v.     Hoe,    35     id.    273,    276; 

quisites   of  a   valid   trust   since  the  Matter  of  Chase,  40  Misc.  Rep.  616; 

Revised  Statutes  are  fully  and  care-  Nichols  v.  Nichols,  42  id.  381 ;  Hig- 

fully  collated  in  this  writer's  Essay  gins  v.  Downs,  loi  App.  Div.  119; 

on  Charitable  Uses  and  Trusts,  102,  Matter  of  Freel,  49  Misc.  Rep.  380, 

103.  386 ;  Putnam  v.  Lincoln  Safe  Deposit 

*5  Hickock    v.    Bunting,    67    App.  Co.,  191  N.  Y.  166,  182. 

Div.  560,  562.  *®Lewin,  chap.  VHI,  s.  1. 

^  Sec  note  18,  p.  544,  infra,  under  ^  Close  v.  Farmers'  L.  &  T.  Co., 

8  "3.  «W^fl,  and  Jay  V.  Lee,  41  Misc.  195    N.    Y.    92;    cf.    Henderson    v. 

Rep.  13;  Trunkey  v.  Van  Sant,  176  Henderson,  113  id.  I,  IX, 
N.  Y.  535,  540;  Guental  v.  Guental, 
113  App.  Div.  310,  313;  Herrington 
v.  Abbcrton,  115  id.  177,  178. 
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A  trust  may  be  implied,^  but  only  where  it  is  necessary  to  carry 
out  the  scheme  of  the  settlement."  Not  every  wish,  entreaty  or 
desire  of  a  donor  or  testator  will  create  a  precatory  trust.^^  Origi- 
nally all  trusts  were  conditions  and  care  must  be  taken  to  distinguish 
between  a  trust  and  a  condition  subsequent,  for  the  distinction  is 
not  always  clear .*^^  It  is  sufficient  if  the  trust  purpose  is  clearly 
manifested,^  in  writing,*^^  and  a  trustee  may  be  given  a  large  dis- 
cretion either  absolute  or  in  the  disjunctive.^® 

The  appointment  of  a  trustee  is  not  essential  to  the  validity  of 
an  express  trust.'^'^  As  the  doctrine  of  cy  pres  has  but  a  limited 
application  in  this  State,^  and  is  generally  of  statutory  obligation 
only,*^  the  trust,  if  for  private  uses,  must  be  clearly  worked  out  by 


50  Woodward  v.  James,  115  N.  Y. 
346;  U.  S.  Trust  Co.  V.  Maresi,  33 
Misc.  Rep.  539;  Matter  of  Chase,  40 
id.  616. 

51  Butler  V.  Butler,  41  App.  Div. 
477,  480;  Wood  V.  Ward,  76  id.  567. 

52  Clay  V.  Wood,  153  N.  Y.  134 ; 
Street  v.  Gordon,  41  App.  Div.  439; 
Huggins  V.  Lewis,  31  Misc.  Rep.  292; 
cf.  Phillips  v.  Phillips,  112  N.  Y.  197; 
Collister  v.  Fossett,  163  id.  281 ;  Col- 
ton  V.  Colton,  127  U.  S.  300;  Post  V. 
Moore,  181  N.  Y.  15;  Russell  v. 
United  States  Trust  Co.,  136  Fed. 
Rep.  758;  Matter  of  O'Regan,  62 
Misc.  Rep.  592. 

^ Supra,  p.  IS;  Birdsall  v.  Grant, 
37  App.  Div.  348;  Associate  Alumni 
v.  General  Seminary,  26  id.  144,  163 
N.  Y.  417;  United  States  v.  Lough- 
rey,  172  U.  S.  206,  221 ;  Matter  of 
Raab,  42  App.  Div.  141 ;  Jones  v. 
Nichols,  4  id.  515. 

5*  Leggett  v.  Perkins,  2  N.  Y.  297 ; 
Wright  V.  Douglass,  7  id.  564;  Dil- 
l?ve  V.  Greenough,  43  id.  445 ;  Vernon 
V.  Vernon,  53  id.  351 ;  Heermans  v. 
Robertson,  64  id.  322;  Moore  v. 
Hegeman,  72  id.  376,  384;  Donovan 
V.  Van  De  Mark,  78  id.  244;  Heer- 
mans V.  Burt,  id.  259;  Cass  v.  Cass, 
IS  App.  Div.  235;  Morse  v.  Morse, 


85  N.  Y.  S3 ;  Ward  v.  Ward,  105  id. 
68;  Toronto  Trust  Co.  v.  C,  B.  & 
Q.  R.  R.  Co.,  123  id.  37]  Steinhardt 
V.  Cunningham,  130  id  292,  299; 
§  242,  Real  Prop.  Law;  Brown  v. 
Brown,  2S  App.  Div.  4s;  Felter  v. 
Ackerson,  3$  id.  282;  Kelly  v.  Hoe, 
3$  id.  273,  276;  Matter  of  Gawne, 
82  id.  374;  Benedict  v.  Dunning,  no 
id.  303. 

^ Infra,  §  242,  Real  Prop.  Law; 
Hutchins  v.  Van  Vechten,  140  N.  Y. 
us;  2  R.  S.  13s,  §  7,  as  amended  by 
chap.  322,  Laws  of  i860,  repealed, 
and  the  original  of  §  242  of  this  act 
substituted;  cf.  Wright  v.  Douglass^ 
7  N.  Y.  564. 

M  Matter  of  Wilkin,  183  N.  Y.  104; 
Kernochan  v.  Marshall,  i6s  id. 
472 ;  sed  cf.  Benedict  v.  Dunning,  1 10 
App.  Div.  303. 

57  Downing  v.  Marshall,  23  N.  Y. 
at  p.  382;  Levy  v.  Levy,  33  id.  102; 
Wetmore  v.  Truslow,  51  id.  338; 
Holland  v.  Alcock,  108  id.  at  p. 
330;  Kirk  V.  Kirk,  137  id.  S^o,  514; 
Cross  V.  U.  S.  Trust  Co.,  131  id.  330, 
3So;  McDougall  v.  Dixon,  19  App. 
Div.  420;  Mee  v.  Gordon,  187  N.  Y. 
400. 

^  Infra,  8  172,  p.  672. 

5©See  under  §1  113,  172,  infra. 
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the  settlor  or  the  court  will  not  enforce  it.*^     If  the  trust  is  for 
charitable  or  religious  uses  another  rule  may  prevail.®^ 

Identity  of  Trustee  and  Cestni  Que  Trust.  The  cestui  que  trust  and 
the  trustee  appointed  by  a  settlement  cannot  be  the  very  same 
persons.®  There  is,  however,  a  manifest  distinction  between  the 
case  of  a  failure  to  designate  a  trustee,  and  a  limitation  giving  both 
the  legal  estate  and  the  equitable  interests  to  the  same  person 
CO  nomine.^  It  has  been  lately  held  that  it  is  not  definitely  decided 
that  the  union  of  the  legal  title  and  the  beneficial  interest  in  the 
same  person  operates  to  destroy  the  express  trust.®*  It  certainly 
ought  not  to  so  operate  in  all  cases ;  it  should  be  Tield  to  incapacitate 
the  beneficiary  from  holding  in  trust,  rather  than  to  destroy  the 
trust  and  merge  the  beneficial  interests  in  the  legal  title  ;^  for, 
merger  is  a  matter  of  intention  in  equity,  and  legal  estates  and 
equitable  interests  do  not  always  merge.^  It  is  intimated  in  this 
connection,  that  merger  may  be  prevented  by  construing  the  express 
trust  as  a  power.®''  But  on  what  principle?  It  can  only  be  that 
an  intermediate  estate  prevents  a  merger  of  estate.®®  An  equitable 
interest  is  not  now  an  estate.  It  is  certain  that,  although 
the  trustee  and  the  sole  cestui  que  trust  ought  not  to  be  the  same 
person,  the  fact  that  one  of  several  testamentary  trustees  is  one 
of  the  beneficiaries  does  not  incapacitate  him  from  acting  as  trustee 

^  Supra,  p.  444,  note  54;  Trunkey         ®*See  Rankine  v.  Metzger,  69  App. 

V.  Van  Sant,  83  App.  Div.  272 ;  Mat-  Div.  264,  269 ;  Matter  of  Conger,  81 

tcr  of  Palmer,  85  id.  117.  id.  493,  498;  Losey  v.  Stanley,   147 

•1  See  under  §  113,  infra.  N.  Y.  560;  c/.  Matter  of  De  Kay,  4 

®  Matter  of  De  Kay,  4  Paige,  403 ;  Paige,  403 ;  Tuck  v.  Knapp,  42  Misc. 

Tuck  V.  Knapp,  42  Misc.  Rep.  140;  Rep.  140;  Jacoby  v.  Jacoby,  47  id. 

Matter    of    Radam    Microbe    Killer  427;   cf.   In   re  Farrell,    117   N.   Y. 

Co.,   no  App.   Div.  329;   Weeks  v.  Supp.  773. 

Frankel,     128    id.    223;    Brown    v.         w  Rogers  v.  Rogers,  in  N.  Y.  228; 

Spohr,  180  N.  Y.  201,  209.  Haendle   v.    Stewart,  84  App.   Div. 

«8  Greene    v.    Greene,    125    N.   Y.  274;  Brown  v.  Spohr,  87  id.  522,  529, 

506;  Rose  V.  Hatch,  id.  427;  Wood-  180  N.  Y.  201;  Brown  v.  Brown,  122 

ward  V.  James,  115  id.  346;  Steinway  App.  Div.  576,  581;  Holland  v.  Al- 

V.    Steinway,   .10    Misc.    Rep.    563;  cock,  108  N.  Y.  at  p.  330. 
Mulry  V.  Mulry,  89  Hun,  531 ;  Matter         «  See  below,  p.  463. 
of  Hitchins,  39  Misc.  Rep.  767 ;  Mat-  ^  Matter  of  Conger,  81  App.  Div. 

tcr  of  Conger,  81  App.  Div.  493,  498 ;  493 ;   Matter   of   Hitchins,   39   Misc. 

cf.  Wetmore  v.  Truslow,  51  N.  Y.  Rep.  767.    See  below,  under  I  157. 
338 ;  Robb  V.  Washington  &  JeflFer-         «  Brandt  v.  Brandt,  25  Misc.  Rep. 

son  College,  103  App.  Div.  327,  351.  359;    Sweet  v.    Schlieman,  95  App. 

35^  Div.  266. 
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for  his  co-beneficiaries,  or  work  a  merger  of  the  equitable  interest.*^ 
But  it  seems,  if  the  trustee  who  is  not  a  beneficiary  die,  leaving  the 
survivor  at  the  same  time  sole  trustee  and  a  beneficiary  of  the 
trusts,  that  such  survivor  cannot  execute  the  trustsJ^ 

A  beneficiary  of  a  trust  can  take  a  remainder  in  fee  after  the 
trust  estate  terminates,  and  the  interests  do  not  mergeJ^ 

Benefidaiy's  Consent  Not  Neceaury  to  Creation  of  Trust.  In  order  to 
constitute  a  valid  trust  it  is  not  necessary  that  the  beneficiaries 
should  assent  to,  or  have  knowledge  of,  the  creation  of  the  trust 
by  the  settlorJ*  Consent  is  presumed,  even  infants',  from  the 
beneficial  nature  <Jf  the  donation,  at  least,  until  disavowed  after 
their  attaining  majority. 

Express  Trusts  for  Alienation.  Trusts  provided  for  under  subdi- 
visions I  and  2  of  this  section  have  bee'i  called  trusts  for  the  pur- 
pK)ses  of  alienation.  They  are  thus  contra-distinguished  from  the 
trust  purposes  specified  in  subdivisions  3  and  4'^  which  under  the 
peculiar  provisions  of  the  Revised  Statutes  have  been  held  to  sus- 
pend the  power  of  alienation  and,  therefore,  to  be  within  the  rule 
against  perpetuities.'^*  The  trusts  for  alienation  need  not  be  limited 
on  lives  in  being,''^  although  the  trust  term  necessary  for  the  execu- 
tion of  the  trusts  may  be  of  some  duration.^  But  limitations  dn 
trusts  which  suspend  the  power  of  alienation  must  be  measured  by 
lives  in  being  or  they  are  void." 

The  Four  Statntory  Express  Trust  Purposes.  Having  considered  the 
nature  of  express  trusts  under  the  Revised  Statutes  and  under  the 
present  section  of  the   Real   Property  Law,  we  may  proceed  to 

«» Rogers   v.    Rogers,    11 1    N.    Y.  Rinaldo,  82  Hun,  479;  In  re  Fisher's 

228 ;    Rankin    v.    Metzger,   33    Misc.  Estate,  25  N.  Y.   Supp.  80,  4  Misc. 

Rep.   581;    Robb    v.   Washington   &  Rep.  46;   Chapl.   Express  Trusts  & 

Jefferson  College,  103  App.  Div.  327,  Pow.,  §  386;  c/.  Hascall  v.  King,  162 

351;    Robertson    v.    Brulatour,    m  N.  Y.  134,  147 ;  Leggett  v.  Perkins,  ^ 

id.  882,  902;  Matter  of  Wilcox,  125  id.  at  p.  326. 

id.  152;  revd.,  194  N.  Y.  288;  Weeks  '^♦See  below,  p.  456. 

V.  Frankel,  128  App.  Div.  223,  225 ;  76  Haw  ley  v.  James,  16  Wend,  at 

Holland  v.  Alcock,  108  N.  Y.  at  p.  p.  153.    They  are  presumed  to  be  exe- 

330.  cuted  or  performed  eo  itistanti,    Cf. 

70  Weeks  v.  Frankel,  128  App.  Div.  Deegan  v.  Wade,  144  N.  Y.  573 ; 
223,  225.  Man  ice  v.  Manice,  43  id.  at  p.  365; 

71  Cass  V.  Cass,  15  App.  Div.  235.  Eells   v.   Lynch,  8   Bosw.  465,  481 ; 

72  Martin  v.  Funk,  75  N.  Y.  134;  Wells  v.  Squires,  117  App.  Div.  502,. 
Maloney   v.    Tilton,    22    Misc.    Rep.  504. 

682.  76  C/.   Becker  v.  Becker,  13  App^ 

78  Mr.  Justice  Bronson,  Hawley  v.  Div.  342;  overruled,- i6a  N.  Y.  134. 
JameSy  16  Wend,  at  p.  153;  Cowen  v.         77  See  below,  p.  457. 
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consider  somewhat  more  at  large  and  in  detail  each  of  the  four 
express  trust  purposes  enumerated  in  this  section. 

Truits  to  SeU  for  Benefit  of  Creditors.  ( I )  Trusts  to  sell  real  prop- 
erty for  the  benefit  of  creditors.  Here  it  was  deemed  desirable  that 
the  trustee  for  creditors  should  ordinarily  take  the  legal  title,  for 
had  it  remained  in  an  insolvent  debtor  complications  might  have 
arisen  concerning  priorities,  or  under  the  recording  actsJ*  So  :t 
was  thought  expedient  that  the  expressed  assent  of  creditors  should 
not  be  required.*"*  A  general  assignment  for  the  benefit  of  creditors, 
in  so  far  as  it  involves  lands,  is  an  exf^-ess  trust  of  the  first  class,^ 
as  is  a  trust  of  a  part  of  an  estate  for  particular  creditors.^^  The 
creditors  contemplated  by  this  first  trust  purpose  are  existing 
creditors.®  The  sale  provided  for  in  a  trust  limitation  to  sell  for 
the  benefit  of  creditors  must  be  absolute  and  imperative,  without 
discretion,  except  as  to  the  time  and  manner  of  performing  the  duty 
imposed.  It  is  not  sufficient  to  invest  the  trustee  with  a  merely 
discretionary  power  of  sale,  which  ITe  may,  or  may  not,  exercise 
at  his  option.  The  sale  must  be  the  direct  and  express  purpose  of 
the  trust.**  The  trust  embraces  all  the  property  conveyed,  even 
though  a  part  only  is  necessary  to  satisfy  the  debts  of  the  bene- 
ficiaries.®* The  trustee  of  this  trust  purpose  may  take  a  fee  when 
the  trust  is  created  by  deed,®*  but  when  created  by  devise  to  execu- 
tors or  other  trustees,  only  a  power  of  sale.®®  The  cessation  of  the 
trust  estale  of  a  trustee  for  the  benefit  of  creditors  is  regulated 
by  a  special  provision  of  the  statute,  which  will  be  considered  in 
that  connection.®' 


W  Revisers'  note  to  i  R.  S.  728, 
i  55;  People  ex  rel.  Short  v.  Bacon, 
99  N.  Y.  27s,  279 ;  Heermans  v.  Rob- 
ertson, 64  id.  332,  342. 

^<^  Cunningham  v.  Freeborn,  11 
Wend.  240,  247. 

*>  Chapl.  Express  Trusts  &  Pow., 
I  397 ;  Heermans  v.  Robertson,  64  N. 
Y.  at  p.  342;  Northam  v.  Dutchess 
G>unty  Mutual  Ins.  Co.,  166  id.  319, 
322. 

^1  Knapp  V.  McGowan,  96  N.  Y. 
75t  35;  Royer  Wheel  Co.  v.  Fielding, 
loi  id.  504. 

^Rome  Ex.  Bank  v.  Eames,  4 
Abb.  Ct,  App.  Dec.  83. 

M  Cooke  V.  Piatt,  98  N.  Y.  35,  38, 
39;   Woerz  V.   Rademacher,   120  id. 


62;  Steinhardt  v.  Cunningham,  130 
id.  292,  300. 

w  Bennett  v.  Garlock,  79  N.  Y.  302^. 
318. 

«*See  above,  pp.  324,  325,  326, 
under  I  44,  Real  Prop.  Law;  Briggs 
V.  Davis,  21  N.  Y.  574;  Bennett  v. 
Garlock,  79  id.  302,  317;  People  ex 
rel.  Short  v.  Bacon,  99  id.  275,  279; 
cf.  Losey  v.  Stanley,  147  id.  560,  568 ; 
Heermans  v.  Robertson,  3  Hun,  464 ; 
affd.,  64  N.  Y.  332;  Northam  v. 
Dutchess  County  Mutual  Ins.  Co., 
166  id.  319,  322.     Cf,  infra,  pp.  462, 

465. 

^ Infra,  I  97,  Real  Prop.  Law; 
Hawlev  v.  James,  16  Wend,  at  p.  114. 

^  Infra,   f    110    Real    Prop.    Law^. 
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Trusts  for  Annuitants,  Legatees  or  to  Satisfy  Charges.  (2)  Trusts  to 
sell,  mortgage  or  lease  real  property  for  the  benefit  of  annuitants  or 
other  legatees,  or  for  the  purpose  of  satisfying  any  charge  thereon. 
The  words  "  of  annuitants  ''  were  inserted  in  this  subdivision  by 
the  General  Laws  of  1896.  But  before  this  amendment  it  was 
held  that  a  trust  for  a  so-called  "  annuitant  "  was  a  valid  express 
trust.^  As  stated  before,  the  term  "  annuitant "  has  acquired  a 
more  extended  meaning  than  at  common  law,*®  and  now  frequently 
denotes  a  trust  beneficiary  entitled  to  annual  pa3mients  or  possibly 
to  a  gross  sum.®^  The  term  is  also  used  antithetically  to  indicate 
a  trust  beneficiary  entitled  to  an  annual  payment  far  a  term  less 
than  his  own  life;®^  or  it  may  have  reference  to  an  annual  charge 
on  land,®^  and  also  to  a  beneficiary  of  a  fund  converted  from  realty 
by  a  peremptory  power  of  sale.  Obviously  an  "annuitant"  must 
now  be  a  legatee  to  come  under  this  subdivision.  At  common  law 
annuities  were  most  often  mere  legacies.^ 

This  trust  purpose  refers  to  an  alienation  of  land  for  the  benefit 
of  particular  persons  or  to  enable  the  trustee  to  satisfy  a  charge  on 
land.  The  mode  of  alienation  specified  is  threefold :  by  a  sale,  or  a 
mortgage,  or  a  lease.  The  beneficiaries  of  this  trust  must  be  lega- 
tees,^ including  annuitants.®*^  The  context  shows  that  the  annui- 
tants meant  are  always  legatees.     The  sale  under  this  subdivision 


but  see  under  §  44,  supra,  argument 
that  this  makes  it  none  the  less  a  fee. 

88  Cochrane  v.  Schell,  140  N.  Y. 
516 ;  Hooker  v.  Hooker,  41  App.  Div. 
235»  240. 

^  Supra,  pp.  313,  314,  under  S  42, 
Real  Prop.  Law. 

«>  Graff  V.  Bonnett,  31  N.  Y.  9; 
Lang  V.  Ropke,  5  Sandf.  363;  Coch- 
rane V.  Schell,  140  N.  Y.  516,  535; 
Mason  v.  Mason's  Exrs.,  2  Sandf. 
Ch.  525;  McCosker  v.  Brady,  i 
Barb.  Ch.  329;  Booth  v.  Baptist 
Church,  126  N.  Y.  215;  Market  & 
Fulton  Nat.  Bank  v.  Nassau  Trust 
Co.,  27  Misc.  Rep.  690;  Hooker  v. 
Hooker,  41  App.  Div.  235,  240;  Haf- 
ner  v.  Hafner,  34  Misc.  Rep.  65; 
Rothschild  v.  Roux,  78  App.  Div. 
282;  Matter  of  Viele,  35  id.  211,  213; 


Dougherty  v.  Thompson,  167  N.  Y. 
472;  Denison  v.  Denison,  103  App. 
Div.  523 ;  People's  Trust  Co.  v.  Flynn, 
106  id.  79,  83;  s.  c,  113  id.  683;  revd., 
188  N.  Y.  385. 

•1  Buchanan  v.  Littie,  6  App.  Div. 
527;  affd.,  154  N.  Y.  147;  Clark  v. 
Clark,  147  id.  639;  cf.  2  White  & 
Tudor,  Lead.  Cas.  in  Eq.  270;  Mc- 
Guire  v.  McGuire,  80  App.  Div.  63. 

•2  Tucker  v.  Tucker,  5  N.  Y.  408; 
Matter  of  Thorne,  44  App.  Div.  8,  10; 
Dunham  v.  Deraismes,  165  N.  Y.  65. 

w  See  note  to  2  White  &  Tudor, 
Lead.  Cas.  in  Eq.  265  seq, 

®*  A  person  entitled  to  a  gift  by  a 
last  will.    Weeks  v.  Cornwell,  104  N. 

Y.  325.  338,  342. 

^  As  to  the  persons  comprised  in 
this  class,  see  supra,  pp.  313,  314. 
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must  be  peremptory,  not  discretionary.^  A  trust  to  sell  does  not 
authorize  a  mortgage.®^  A  trust  to  mortgage  is  but  another  mode 
of  alienation.^ 

A  trust  to  lease  at  first  seemed  to  contradict  the  rule  against  per- 
petuities and  to  imply  a  trust  for  the  term  of  the  lease,  for  at  com- 
mon law  rents  could  not  be  reserved  to  a  stranger,**®  But  this  rul^ 
of  the  common  law  is  now  modified  so  that  the  lease  may  reserve 
the  rent  directly  to  the  legatee,  or  the  trustee  may  sell  outright  a  , 
term  of  years  for  a  gross  sum  under  this  subdivision;  and,  there- 
fore, this  trust  does  not  necessarily  violate  the  rule  that  a  lawful 
trust  term  can  be  limited  only  for  lives  in  being.  The  trusts  con- 
templated under  this  subdivision,  indeed,  do  not  suspend  the  power 
of  alienation.^ 

How  far  a  trust  to  lease  lands  for  the  purpose  of  paying  mort- 
gages is  allowable  under  this  subdivision,  was  a  matter  of  some 
uncertainty  for  a  time  owing  to  the  decision  in  Becker  v.  Becker.^ 
Before  that  decision  it  was  commonly  thought  that  a  trust  to  pay 
mortgages  out  of  rents  was  a  trust  falling  only  under  the  fourth 
subdivision  of  this  section  and,  therefore,  void  as  a  direction  for 
unlawful  accumulation.^  But  the  Court  of  Appeals  adhered  to  the 
earlier  law  and  declared  a  trust  for  the  payment  of  mortgages  void, 
as  an  unlawful  accumulation.*  Thus  the  temporary  aberration, 
occasioned  by  the  decision  in  Becker  v.  Becker,  is  now  at  an  end.*^ 
Yet  if  this  decision  had  been  the  other  way  it  would  have  been 

•e  Cooke  v.  .Piatt,  98  N.  Y.  35,  38,  280,  25  N.  Y.  Law  Jour.  355,  162  N. 

39 ;  Wocrz  v.  Rademacher,  120  id.  62 ;  Y.  34.    And  see  Matter  of  Hafner,  45 

Steinhardt   v.   Cunningham,    130   id.  App.  Div.  549. 

292,  300.  ^Vide  supra,  pp.  382,  383,  under 

^  Potter    V.    Hodgman,    81    App.  fi  61,  Real  Prop.  Law ;  Bean  v.  Hock- 

Div.  233.  man,  31  Barb.  378;  Killam  v.  Allen, 

•®  Hawley  v.  James,  16  Wend,  at  p.  52   id.   695 ;    Cowen   v.   Rinaldo,  82 

153.  Hun,  479^  484;  Re  Fisher's  Estate,  4 

•^Litt.,   (  346;  Hawley  v.  James,  Misc.  Rep.  46. 

id.,  supra;  cf,  Becker  v.  Becker,  13  *  Hascall  v.  King,  162  N.  Y.   134, 

App.  Div.  342.  overruling  28  App.  Div.  280,  and  13 

1  Hawley  v.  James,  16  Wend,  at  pp.  id.  342 ;  Matter  of  Koss,  177  N.  Y. 

153,  I54f  15s;  cf,  Becker  v.  Becker,  371;    Lowenhaupt    v.    Stanisico,    95 

13   App.   Div.   342;   Garvey   v.    Mc-  App.  Div.  171. 

Devitt,  72  N.  Y.  556,  562;  Eclls  v.  5  Hafner  v.  Hafner,  34  Misc.  Rep. 

Lynch,  8  Bosw.  465,  481;  Hascall  ^r.  65,  62  App.  Div.  316;  Dodsworth  v. 

King,  162  N.  Y.  134,  148.  Dane.  38  Misc^  Rep.  684;  Dresser  v. 

«  13  App.  dIv.  342,  where  it  was  Travis.  39  id.  358,  361,  117  N.  Y.  371; 

held  that  a  mortgage  was  a  c/iargf  on  Matter  of  King,   183  id.  440;   Kirk 

land.    Hascall  v.  King,  28  App.  Div.  v.  McCann,  1x7  App.  Diy.  56. 
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a  great  benefit  in  the  winding  up  of  estates ;  ^  but  the  final  decision 
was  in  strict  conformity  with  the  provisions  of  the  Revised  Statutes* 

A  trust  for  the  purpose  of  paying  off  indebtedness  has  been  held 
voidJ  But  the  statute  is  not  violated  by  an  accidental  accumula- 
tion from  a  fund  held  on  valid  trusts.®  A  trust  to  mortgage  lands 
for  the  benefit  of  creditors  at  large  cannot  stand  under  this  subdi- 
vision.® The  trust  under  this  subdivision  must  be  one.  for  the 
^  benefit  of  legatees.^^ 

A  limitation  exclusively  within  the  purview  of  subdivisions  I  and 
2  of  this  section,  if  invalid  as  an  express  trust,  cannot  be  valid  as 
a  power  in  trust  where  an  express  trust  for  alienation  by  the  trus- 
tees was  clearly  intended,  as  only  two  such  trusts  for  alienation  are 
permitted,  and  then  as  express  trusts  only.^*  A  trustee  under  the 
second  subdivision  of  this  section,  as  under  the  first,  takes  a  fee 
when  the  estate  is  created  by  deed  or  by  a  settlement  inter  vivos,^^ 
but  the  trust  may  be  only  a  power  when  it  is  created  by  will,  unless 
the  trustee  is  also  empowered  to  receive  the  rents  and  profits.^'  It 
has  been  said  that  a  trustee  of  trusts  created  under  this  subdivision 
may  make  leases  of  any  duration  for  the  purposes  set  forth  in  this 
subdivision.^*  But  this  primarily  depends  on  the  question  whether 
the  trustee  take  a  fee  or  an  estate  pur  autre  vie^^  and  also  how 
far  this  subdivision  was  modified  by  chapter  886,  Laws  of  1895^ 
now  section  106  of  this  act.^® 

Trusts  to  Receive  and  Apply  Rents  and  Profits.  (3)  Trusts  to  receive 
rents  and  profits  of  real  property,  and  apply  them  to  the  use  of  any 
person,  during  the  life  of  that  person,  or  for  any  shorter  term,  sub^ 
ject  to  the  provisions  of  law  relating  thereto.     Section  98  of  this 

«See  p.  386,  supra,  as  to  rule  in  ^^ Infra,   §   97,   Real   Prop.  Law; 

England.  Haw  ley  v.   James,    16  Wend,   at  p. 

7  Matter  of  Hoyt,  71  Hun,  13.  114;   Palmer   v.   Marshall,  81    Hun,. 

®See   above,   pp.   382,  383,  under  15;  cf,  Hubbard  v.  Housley,  27  Misc. 

i  71,  Real  Prop.  Law.  Rep.  276,  43  App.  Div.  129;  Hors- 

0  Darling    v.    Rogers,    22    Wend,  field  v.  Black,  40  id.  264,  267;  Russell 

483;  Irving  v.  DeKay,  9  Paige,  521,  v.  Hilton,  80  id.  178. 

529.  1*  Hawley  v.  James,  16  Wend.  153- 

i<>  Weeks  v.  Cornwell,  104  N.  Y.  155;  Matter  of  Hoysradt,  20  Misc. 

325,  338;  supra,  p.  448;  Hubbard  v.  Rep.  265,  270;  cf.  Matter  of  Armory 

Housley,  43  App.  Div.  129.  Board,    29    id.     174;     Paolicchi    v.. 

11  See   below,    under    S    99,    Real  American    Telephone    &    Telegraph 

Prop.  Law;  Garvey  v.  McDevitt,  73  Co.,  119  App.  Div.  609,  611. 

N.  Y.  556,  562;  cf.  Bailey  v.  Bailey,  ^^  Supra,  pp.  324,  325. 

28  Hun,  603,  609.  ^^  Infra,  p.  514-      ' 

i^See  above,   pp.   324,   325;   and 
below,  pp.  465,  466w 
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act  should  always  be  read  in  connection  with  trusts  falling  under 
this  subdivision.  It  will  be  observed  that  the  latter  part  of  this  sub- 
division does  not  refer  explicitly  to  the  article  containing  the  rule 
against  the  suspension  of  the  power  of  alienation,  as  did  the  revised 
section."  But  the  former  Commissioners  of  Statutory  Revision  re- 
ported to  the  Legislature  that  the  verbal  changes  which  they  made 
in  this  section  were  not  intended  to  make  any  change  in  the  ante- 
cedent law.^®  This 'trust  purpose,  therefore,  remains  one  of  those 
which  have  been  called  trusts  suspending  the  power  of  alienation.^* 
Its  duration  must  not,  consequently,  exceed  the  limit  allowed  by 
law.«> 

At  the  head  of  the  observations  on  this  section  of  the  Real  Prop- 
erty Law,  the  change  instituted  by  chapter  320  of  the  Laws  of 
1830  was  noticed.^*  As  the  avowed  purpose  of  the  Revised  Stat- 
utes was  to  abolish  all  passive  uses  and  trusts,  such  as  one  to  re- 
ceive the  rents  and  profits  of  land  and  to  pay  them  over  to  an  adult 
beneficiary  sui  juris,  the  question  soon  arose  whether  such  a  trust 
in  lands  was  to  be  tolerated  under  this  subdivision.^  As  originally 
drawn,  the  revisers  no  doubt  intended  that  the  trustees  of  a  trust 
created  by  a  third  person,  to  receive  and  pay  over,  should  be  the 
arbiters  of  the  beneficiaries'  necessities,^  and  that  the  beneficiaries 
themselves  should  be  persons  non  sui  juris,  such  as  infants,  femes 
covert,  lunatics  and  spendthrifts.^*  The  amendment  of  1830  was 
thought  at  first  not  to  change  the  character  of  this  trust  purpose 
and  not  to  authorize  a  mere  trust  to  receive  and  pay  over  rents.^^ 
But  in  Leggett  v.  Perkins^  it  was  finally  adjudged  that  a  trust 
to  receive  the  rents  and  profits  of  lands  and  pay  them  over  to  any 


17  I  R.  S.  728,  f  55 ;  supra,  p.  438. 

1®  Appendix  II;  see  Report  with 
I  76,  Real  Prop.  Law  of  1896. 

^^  Supra,  p.  446. 
^^  Infra,  p.  457. 

^  Supra,  p.  439. 

22  Coster  V.  Lorillard,  14  Wend. 
265 ;  Hawley  v.  James,  16  id.  61 ; 
Leggett  V.  Perkins,  2  N.  Y.  at  pp. 
321,  322;  Moore  v.  Hegeman,  72  id. 
at  p.  384;  Schenck  v.  Barnes,  25 
App.  Div.  iS3i  158. 

28  The  original  trust  purpose  was 
**  to  receive  rents  and  profits  of  lands 
and  apply  them  to  the  education  and 
support,  or  either,  of  any  person." 
I  R.  S.  728»  I  55 ;  supra,  p.  438. 


24  Craig  V.  Hone,  2  Edw.  Ch.  554 ; 
Coster  V.  Lorillard,  14  Wend.  265, 
321,  330;  Gott  V.  Cook,  7  Paige,  521, 
537,  24  Wend.  641 ;  Campbell  v. 
Low,  9  Barb.  585;  Mason  v.  Jones, 
2  id.  229;  Jarvis  v.  Babcock,  5  id. 
139;  Donovan  v.  Van  De  Mark,  78 
N.  Y.  244,  246 ;  Crooke  y.  County  of 
Kings,  97  id.  448W 

26  Id.,  supra,  et  cf,  i  R.  S.  728, 
§  57,  now  §  98,  Real  Prop.  Law. 

2^2  N.  Y.  297,  308,  321,  325; 
Tucker  v.  Tucker  5  id,  408, .  416 ; 
Moore  v.  Hegeman,  72  id,  376,,  384; 
Gott  V.  Cook,  7  Paige,  at  p.  538 ; 
Higgins  V.  Downs,-  loi  App.  Div. 
119. 
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beneficiary,  sui  juris  or  non  sui  jurist  was  good  under  this  sec- 
tion of  the  statute  reg^ating  express  trusts,  and  that  the  settlor 
was  the  sole  judge  of  the  person  who  should  be  designated  as  a 
beneficiary.^  This  trust  to  receive  and  pay  over  is  not,  however,  a 
passive  trust,  but  an  active  express  trust.^*  Such  a  trust  for  a 
minor  leaves  a  discretion  in  the  trustee ;  ^  and  so  a  trpst  to  apply 
principal  and  income  for  use  of  a  beneficiary .^^  But  nothing  pre- 
vents this  discretionary  power  of  a  trustee  from  being  express.^ 
A  trust  to  apply  income  to  education  and  support  of  infant  is  of 
course  an  active  trust  under  this  subdivision,^  and  the  cestui  que 
trust  is  entitled  to  the  income  from  the  testator's  death.** 

Under  this  subdivision  a  trust  may  be  created  for  the  pa3rment 
of  annuities,^  although  a  trust  to  pay  over  net  income  annually  is 
not  strictly  an  *'  annuity/'  in  the  common-law  sense  of  that  abused 
term.*^ 

Trusts  to  receive  rents  and  profits  and  apply  them  to  the  use 
of  a  married  woman  are  most  frequent.  A  married  woman  stands 
in  the  same  position  as  a  feme  sole  in  respect  of  such  trusts  since 
the  Revised  Statutes.*^ 

What  are  called  "spendthrift  trusts,"  mudi  criticised  by  Pro- 
fessor Gray  of  Harvard,^  were  allowed  in  this  .State  under  this  sec- 

« 

S7  Except   a   corporation   not   au-  v.    Floyd,   56   id.    196;   Lawton    ▼. 

thorized  to  take,  tnde  supra,  p.  417.  Lawton,  35  App.  Div.  389. 

28  Leggett  V.  Perkins,  2  N.  Y.  at  »  Matter  of  Wilkin,  183  N.  Y.  104. 

PP-   325i   326;    Matter   of    Fisk,  45  S3  Robinson    v.    Adams,    81    App. 

Misc.  Rep.  298^  302;  cf.  Holden  v.  Div.  20;  cf.  Matter  of  De  Rycke,  99 

Strong,   116  N.  Y.  471;   Matter  of  id,  596. 

Stevens,  20  Misc.  Rep.  157;  Fenton  M  Cooks  v.  Meeker,  36  N.  Y.  15; 

v.  Fenton,  35  id.  479.  Matter  of  Harris,  61  Misc  Rep.  563. 

2»  Cooke  V.  Piatt,  98  N.  Y.  3S  39.  » Cochrane  v.  Schdl,  140  N.  Y. 

cf.  Townshend  v.  Frommer,  125  id.  516,   overruling   Lang   v.   Ropke,   5 

446 ;  Sherman  v.  Skuse,  45  App.  Div.  Sandf.  363,  on  this  point ;  cf.  Beeman 

335;    McComb   v.    Title    Guarantee  v.  Beeman,  88  Hun,  14;  De  Graw  v. 

Co.,  36  Misc.  Rep.  370;   Potter  v.  Clason,  11  Paige,  136;  Buchanan  v. 

Hodgman,  81  App.  Div.  233;  Matter  Little,  6  App.  Div.  527,  154  N.  Y. 

of  Stewart,  88  id.  23.  147;  Hooker  v.  Hooker,  41  App.  Div. 

so  Matter  of  McCormick,  40  App.  231,  240;  Rothschild  v.  Roux,  78  id. 

Div.  73;  cf.  Matter  of  Goodwin,  122  282. 

id.  800.  ^^  Supra,  pp.  313,  314. 

M  Holden  v.   Strong,   116  N.   Y.  s^L'Amourcux  v.  Van  Rensselaer, 

471 ;  Matter  of  Stevens,  20  Misc  Rep.  i  Barb.  Ch.  34,  37. 

157;    Mee   V.    Gordon,   45    id.    259,  ssGray,  Restraints  on  Alienation, 

and    187    N.    Y.    400;    Matter    of  passim;  Rice,  Real  Prop.,  I  223, 
Rothang,  51  Misc  Rep.  548;  Smith 
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tion  of  this  act,  and  it  was  very  properly  thought  by  the  con- 
servative generation  to  which  the  revisers  belonged  that  inalienable 
provisions  for  improvident  children  were  beneficent  to  families  and, 
therefore,  ultimately  to  the  State.  Chapter  461,  Laws  of  1903,^^ 
however,  much  changed  this  class  of  trusts,  and  creditors  of  the 
spendthrift  or  beneficiary  could  by  execution  reach  ten  per  centum 
of  the  income  of  such  trusts  in  excess  of  twenty  dollars  a  week ;  ^ 
but  by  later  amendments  this  provision  has  been  modified. 

Tnuts  for  tlie  Benefit  of  Settlor.  A  very  obvious  distinction  exists, 
undef  this  subdivision  3,  between  such  trusts  created  by  third  per- 
sons and  trusts  created  by  a  settlor  solely  for  his  own  benefit 
When  the  trust  in  question  is  created  for  his  own  benefit  by  the  set- 
tlor it  is  declared  void  as  to  creditors  existing  or  subsequent.**  But 
how  far  a  trust  for  settlor,  contained  in  an  antenuptial  or  marriage 
settlement,  is  obnoxious  to  this  rule  should  be  considered.  It  is 
founded  on  a  valuable  consideration,  and  is  for  the  benefit  of  others 
beside  the  settlor.  Its  validity  may  well  depend  on  the  family  law 
or  the  law  of  family  relations. 

Discretionary  Duration  of  Trusts  to  Receive  and  Apply  Rents,  etc.  The 
precise  duration  of  trusts,  under  the  third  subdivision,  may  be  left 
to  the  discretion  of  a  trustee,  provided  it  does  not  exceed  the  period 
prescribed  for  trusts  suspending  the  power  of  alienation;^  and  it 
need  not  be  made  dependent  on  the  life  of  the  beneficiary,  as  once 
intimated  in  Downing  v.  Marshall.*^  The  person  on  whose  life  the 
trust  depends,  (i.  e.,  cestui  que  vie,)  may  be  a  stranger  to  the  trust.** 


8^  Amending  {  1391,  Code  Civ. 
Proc. ;  and  see  chap.  175,  Laws  of 
1905,  chap.  148,  Laws  of  1908. 

*^  See  below,  under  8  98  of  this 
act,  later  legislation  on  this  subject. 

*i  2  R.  S.  135,  §  I ;  Schenck  v. 
Barnes,  25  App.  Div.  153,  156  N.  Y. 
316;  Young  V.  Heermans,  66  id. 
374;  Spies  V.  Boyd,  i  E.  D.  Smith, 
445,  448;  Matter  of  Jay,  107  App. 
Div.  457,  and  see  under  f  98,  Real 
Prop.  Law. 

^Kernochan  v.  Marshall,  41  App. 


Div.  429;  revd.,  165  N.  Y.  472;  Law- 
ton  V.  Lawton,  35  App.  Div.  389;  cf, 
Snedeker  v.  Congdon,  41  id.  434; 
Canfield  v.  Canfield,  118  Fed.  i; 
Button  V.  Hemmens,  92  App.  Div. 
40;  Benedict  v.  Dunning,  no  id. 
303;  Cushman  v.  Cushman,  102  id. 
S77,  116  id.  763;  Ulman  v.  Cameron, 
105  id.  159,  and  see  p.  454. 

43  23  N.  Y.  3^f  377- 

^Bailey  v.  Bailey,  97  N.  Y.  460; 
Crooke  v.  County  of  Kings,  id.  421 ; 
Stringer  v.  Young,  191  id  157. 
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A  trust  for  wife  during  her  husband's  life  survives  her  divorce 
from  him  in  her  action  against  him.**^ 

Trustees'  Estate  of  Trusts  Under  Subdivialoii  s.  In  trusts  falling  un- 
der this  subdivision  3,  the  trustee  would  seem  to  take  a  fee  and  not 
an  estate  pur  autre  vie.^ 

Discretionary  Trusts  Generally.  The  amount  of  income,  derived 
from  a  trust  estate,  to  be  applied  to  the  uses  and  purposes  of  the 
beneficiary  may.  be  left  to  the  discretion  of  a  trustee,  and  if  the  in- 
come is  not  so  applied  and  not  contingently  bequeathed  or  devised 
by  a  will,  it  may  go  to  the  persons  presumptively  entitled  to  the 
next  eventual  estate.*^ 

Trusts  to  Accumulate.  (4)  Trusts  to  receive  the  rents  and  profits 
of  real  property  and  to  accumulate  the  same  for  the  purposes,  and 
within  the  limits  prescribed  by  law.  Here  again  the  slight  change 
in  phrase  of  the  Real  Property  Law  of  1896  has  not  altered  the 
antecedent  law;  the  trust  purpose  remains  the  same  as  under  the 
Revised  Statutes.*®  Trusts  in  land  for  accumulation  are  the  second 
class  of  trusts  suspending  the  power  of  alienation,  or  at  all  events 
they  fall  by  common  consent  within  the  rule  directed  against  a 
perpetuity.**  The  limits  to  trusts  for  accumulation  are  distinctly 
pointed  out  in  the  prior  article  of  the  Real  Property  Law.^  The 
cases  controlling  limitations  of  this  character  in  this  State  have 
been  cited  and  arranged  in  connection  with  section  61,"^  regulating 
all  directions  for  accumulation,  and  reference  to  them  will  here  suf- 
fice. It  may  be  observed  that  trusts  for  accumulation  are  the  only 
executed  trusts  that  at  common  law  were  subject  to  the  rule  against 
a  perpetuity.***  They  are  now  subject  to  an  inflexible  rule  of  their 
own,  a  modification  of  the  Thelluson  act.^ 

Executed  Trusts  did  not  Fonnerly  tend  to  Perpetuities.  The  rule  against 
perpetuities  had  at  common  law  little  or  no  application  to  those 

^  Pelton  v.  Macy,  124  App.  Div.  ^  Report  to  the  Legislature  by  the 

367.  commissioners  of  statutory  revision; 

*«aosc  V.  Farmers'  Loan  &  Trust  cf.  i  R  S.  728,  S  55;  supra,  p.  438. 

Co.,  121  App.  Div.  527,  530.    But  sec  ^Radley  v.  Kuhn,  97  N.  Y.  26,  31. 

pp.  324,  442.  w  I  61,  art.  3. 

*7  Russell  V.  Hilton,  37  Misc.  Rep.  ^^  Supra,  pp.  377-386. 

642,  650,  8a  App.  Div.  178;  affd.,  175  i^Ram,    Wills,    16;    Lewis,   Pcrp. 

N.   Y.    525;    Myers    v.    Russell,   60  chap.  28,  et  infra. 

Misc.  Rep.  617;  Qark  v.  Clark,  23  ^  Supra,  380^  381. 
id.  272;  Lawton  ▼.  Lawton,  35  App. 
Div.  389.    Sec  pp.  385,  389,  supra. 
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limitations  in  trust  which  were  not  trusts  for  accumulation.*^  The 
trustee  might  freely  alienate  the  trust  estate,  and  if  the  purchaser 
acquired  it  without  notice  and  for  value,  he  held  it  free  of  the 
trusts.^  Any  undue  restraint  imposed,  in  the  creation  of  the  trust, 
on  the  power  of  alienation  (except  in  the  sole  case  of  trusts  for 
married  women,  which  was  an  exception  to  the  rule)^  might  vitiate 
the  trusts.^"^ 

Express  Trnsts  in  New  York  now  tend  to  Perpetuities.  Express  trusts, 
(not  charitable)  in  New  York,  were  made  subject  to  the  rule 
against  perpetuities  only  by  force  of  that  provision  of  the  Revised 
Statutes  which  forbade  the  trustee  to  alienate  the  trust  estate  in 
contravention  of  the  trust.**  It  is  not  that  provision  of  the  statute 
which  forbids  the  beneficiary  to  assign  his  interest  in  the  trust  that 
now  causes  a  trust  in  New  York  to  tend  to  restrain  the  power 
of  alienation,  but  section  105  of  this  law,  forbidding  the  trustee  to 


^  Sinclair  v.  Jackson,  8  Cow.  543, 
584;  Craig  V.  Hone,  2  Edw.  Ch.  554, 
561 ;  Mr.  O'Conor  in  Harris  v.  Clark, 
7  N.  Y.  at  p.  253;  Hawley  v.  James, 
16  Wend,  at  pp.  66,  121 ;  Leggett  v. 
Perkins,  2  N.  Y.  at  p.  327;  Dutch 
Church  V.  Mott,  7  Paige,  at  p.  83; 
Belmont  v.  O'Brien,  12  N.  Y.  at  p. 
401 ;  Robert  v.  Coming,  89  id.  225 ; 
Graflf  V.  Bonnett,  31  id.  9,  19;  Hillen 
V.  Iselin,  144  id.  at  p.  379 ;  Schenck  v. 
Barnes,  25  App.  Div.  153,  155.  So  it 
was  argued  at  first  that  trusts  of  per- 
sonalty did  not  suspend  the  power  of 
alienation  even  after  the  Revised 
Statutes,  as  it  was  thought  they  were 
not  within  the  article  on  trusts.  Ar- 
nold V.  Gilbert,  3  Sandf.  Ch.  551 ; 
Graff  V.  Bonnett,  31  N.  Y.  at  p.  19. 
Had  this  contention  prevailed  the  in- 
terests of  the  cestuis  que  trustent 
might  violate  the  rule,  as  at  common 
law.  But  it  was  held  otherwise.  See 
(2d  ed.)  Fowler,  Pers.  Prop.  Law, 
PP-  51,  52,  and  cases  cited. 

w  Hawley  v.  James,  16  Wend,  at  p. 
121 ;  Harrington  v.  Erie  County  Sav. 
Bank,  loi  N.  Y.  257. 

w  Bryan  v.  Knickerbocker,  i  Barb. 


Ch.  409,  412;  Lewin,  Trusts  (last 
ed.),  98,  693,  781;  and,  see  brief  of 
Mr.  Sandford  in  Noyes  v.  Blakeman, 
6  N.  Y.  at  pp.  S74»  575.  57^;  Haynes, 
Outlines  of  Equity,  211. 

57  Lewin,  Trusts  (ist  ed.),  138; 
(last  ed.)  98;  cf.  Rice,  Mod.  Law  of 
Real  Prop.,  §  223,  on  valid  "  spend- 
thrift trusts.*' 

68  §  105,  Real  Prop.  Law ;  i  R.  S. 
730.  §  65 ;  Leonard  v.  Burr,  18  N.  Y. 
at  p.  107;  Everitt  v.  Everitt,  29  id. 
at  p.  90;  Smith  v.  Edwards,  88  id. 
92;  Robert  v.  Corning,  89  id.  225; 
Booth  V.  Baptist  Church,  126  id.  215, 
237;  Murphy  v.  Whitney,  140  id.  541, 
546;  Hillen  v.  Iselin,  144  id.  at  p. 
379 ;  Williams  v.  Montgomery,  148  id. 
519,  526;  Rome  Exchange  Bank  v. 
Eames,  4  Abb.  Ct.  App.  Dec.  83,  99; 
Hallett  V.  Thompson,  5  Paige,  at  p. 
586;  De  Graw  v.  Clason,  11  id.  at  p. 
140;  Graff  V.  Bonnett,  31  N.  Y.  9, 
25;  Wells  V.  Squires,  117  App.  Div. 
502,  504;  sed  cf.  Campbell  v.  Foster, 
35  N.  Y.  at  p.  365;  Harper  v.  Clay- 
ton, 35  Law  Rep.  (Annotated)  211; 
Dittmar  v.  Gould,  60  App.  Div.  92, 
97. 
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alienate.*^  As  executed  express  trusts  are  subject  to  the  rule 
against  perpetuities  only  by  force  of  the  statute  preventing  aliena- 
tion by  trustees,  it  might  appear  that  sections  105  and  106  of  this 
act  had  relieved  them  to  some  extent  from  the  rule,  as  trustees  may 
now  alienate  the  trust  estate  in  contravention  of  the  trusts.  But 
such  is  not  the  case,  for  the  power  of  alienation  is  suspended  when- 
ever it  cannot  be  exercised  without  permission  of  a  court  of  jus- 
tice,®^ and  sections  105  and  106  require  such  an  application.  In 
remodeling  the  rule  against  perpetuities  or  suspension  of  the  power 
of  alienation,  the  late  Commissioners  of  Statutory  Revision  in  the 
Real  Property  Law  of  1896  changed  the  language  so  as  to  make 
it  strictly  inapplicable  to  executed  trusts ;  but  as  they  had  no  inten- 
tion to  change  the  law  as  to  trusts,  the  point  has  not  been  raised 
as  yet.** 

Charitable  and  Religions  Uses.  Charitable  and  religious  uses,  al- 
though now  probably  express  trusts,  are  no  longer  within  the  rule 
against  perpetuities,  except  as  to  the  time  of  vesting  in  possession.® 

What  Ezprees  Trusts  now  Suspend  the  Power  of  Alienation.  Assuming 
that  the  Real  Property  Law  of  1896  did  not  make  any  real  change 
in  the  Revised  Statutes  in  respect  of  the  law  relating  to  trusts  ®  and 
that  limitations  in  trust  are  subject  to  the  existing  rule  against 
a  perpetuity  only  by  force  of  the  statute,  it  remains  to  consider 
what  limitations  in  trust  are  now  within  the  rule  against  perpetu- 
ities. The  limitations  so  subject  are  called  the  trusts  which  sus- 
pend the  power  of  alienation,^  and  are  contradistinguished  from 
trusts  for  alienation,  which  are,  of  course,  not  within  the  existing 
rule  against  a  perpetuity.®*  For  where  there  is  no  suspension  of 
the  power  of  alienation  the  rule  has  no  application.  At  least  such 
has  been  the  settled  law  of  this  State  until  recently.®*    The  trusts 

B»  {  103,  Real  Prop.  Law ;  Robert  «  See  ribte  5,  Appendix  I,  infra, 

V.  Corning,  89  N.  Y.  at  p.  236;  cf.  ©  See   Commentary  under   §    113, 

Lewin,  Trusts,  97;  Coster  v.  Loril-  infra,  and  notes  6  and  10,  Appendix 

lard,  14  Wend,  at  p.  391 ;  Everitt  v.  I,  infra. 

Everitt,  29  N.  Y.  at  p.  90 ;  Garvey  ®  See  note  5,  Appendix  I,  infra. 

V.  McDevitt,  72  id.  at  p.  562 ;  Cuth-  o*  Supra,  pp.  446,  451. 

bert  V.  Chauvot,  136  id.  226,  235 ;  Vail  ^^  Supra,  pp.  446,  454. 

V.  Vail,  7  Barb.  226,  235 ;   Mills  v.  66  See  Matter  of  Wilcox,  183  N.  Y. 

Mills,  50  App.  Div.  221 ;  Douglass  v.  579,  580 ;  Matter  of  Wilcox,  194  id. 

Cniger,  80  N.  Y.  15,  18.  288;  supra,  pp.  276-289. 

« Genet  v.  Hunt,  113  N.  Y.  at  p. 
172;  Grey,  Perp.,  S  527;  cf.  Mills  v. 
Mills,  50  App.  Div.  221. 
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which  suspend  the  power  of  alienation,  and  are,  therefore,  clearly 
within  the  rule,  are  trusts  to  receive  the  rents  or  pr<^ts  of  lands 
and  apply  to  the  use  of,  or  pay  to,  beneficiaries,  and  trusts  for 
acctunulation.  Trusts  for  other  purposes  do  not  necessarily 
render  the  estate  inalienable,  and,  therefore,  do  not  tend  to  a 
perpetuity.*^ 

Tmsts  to  Receive  and  Apply  Rents  and  Profits.  Trusts  to  receive  and 
apply  income,  etc.,  are  closely  connected  with  section  98  of  this  act. 
As  trusts  for  accumulation  are  allowed  during  an  actual  minority 
only,^  it  is  necessary  to  consider,  in  connection  with  the  rule  against 
perpetuities,^  only  those  trusts  which  are  trusts  to  receive  rents 
and  profits  of  lands  and  apply  them  to  the  use  of  beneficiaries. 
Such  are  clearly  within  the  statutory  rule  against  perpetuities,  and, 
therefore,  their  validity  depends  on  the  correspondence  to  the 
requisites  of  that  rule. 

Two  Lives  in  Being  the  Lawful  Measure  of  a  Trust  Term.  The  trust  term 
must  be  limited  on  lives  in  being,  which  cannot  exceed  two.''®  It 
cannot  be  measured  by  a  definite  space  of  time,  not  part  of  a  life 
in  being.^^  A  trust  for  an  actual  minority  is  not,  however,  one  for 
twenty-one  years  in  gross,  but  is  a  trust  limited  on  a  lesser  period 


^  Sec  notes  5  and  6,  Appendix  I, 
infra;  Radley  v.  Kuhn,  97  N.  Y.  26, 
31;  Rice  V.  Barrett,  102  id.  161,  164; 
Boynton  v.  Hoyt,  i  Den.  53;  Griffin 
V.  Ford,  I  BosWj  123,  142;  Eells  v. 
Lynch,  8  id.  465,  481 ;  supra,  pp.  446, 

454. 

«l  61,   Real   Prop.   Law;   supra, 

pp.  37^-386. 

«•!  42,  Real  Prop.  Law;  supra, 
pp.  261-316. 

''©See  above,  S  42,  Real  Prop. 
Law,  and  pp.  268,  269,  of  this  book; 
Yates  V.  Yates,  9  Barb.  346;  Tucker 
V.  Tucker,  5  N.  Y.  at  p.  417;  Jen- 
nings V.  Jennings,  7  id,  547,  548; 
Beekman  v.  Bonsor,  23  id.  at  p. 
316;  Hobson  V.  Hale,  95  id.  at 
p.  61 1 ;  Rice  v.  Barrett,  102  id. 
161,  164;  Henderson  v.  Henderson, 
1 13  id.  I ;  Cruikshank  v.  Home  for 
the  Friendless,  113  id.  at  p.  351; 
Greene  v.  Greene,  125  id,.  506,  510; 
Booth  V.  Baptist  Church,  126  id.  215, 
236;   Underwood  v.   Curtis,   127  id. 


541;  People  V.  Simonson,  126  id.  299; 
Bigelow  V.  Tilden,  18  Misc.  Rep.  689; 
Benedict  v.  Webb,  98  N.  Y.  460; 
Fowler  v.  Ingersoll,  127  id.  472; 
Haynes  v.  Sherman,  117  id.  433; 
Central  Trust  Co.  v.  Egleston,  185 
id.  23;  Guental  v.  Guental,  113 
App.  Div.  310;  Whitefield  v.  Criss- 
man,  123  id.  233;  Matter  of 
Ackerman,  36  Misc.  Rep.  752;  Mat- 
ter of  Conger,  81  App.  Div.  493 ;  Bin- 
drim  v.  Ullrich,  64  id.  444;  Aim- 
staedt  V.  Benedict,  47  id.  265;  La 
Farge  v.  Brown,  31  id.  542;  Ahern 
V.  Ahern,  52  id.  356;  Mills  v.  Mills, 
28  Misc.  Rep.  633;  Herzog  v.  Title 
Guarantee  &  Trust  Co.,  177  N.  Y. 
86. 

'^^  Matter  of  Murray,  75  App.  Div. 
246,  249;  McGuire  v.  McGuire,  80  id. 
63;  Staples  v.  Hawes,  24  Misc.  Rep. 
475,  39  App.  Div.  548;  Brown  v. 
Quintard,  177  N.  Y.  75,  82;  Hage- 
meyer  v.   Saulpaugh,   97   App.   Dhr. 

535. 


458  The  Four  Express  Trusts.  §  96 

than  an  actual  life  in  being,  and  the  trust  term  determines  if 
death  ensue  before  majorityJ^  The  two  lives  in  being,  measuring 
a  lawful  trust  term,  need  not  be  beneficiaries  of  the  trust,  or  con- 
nected with  the  estate,^^  as  was  formerly  thought."^*  Yet  a  limita- 
tion for  ttii  absolute  or  definite  period  of  time  is  not  invalid,  pro- 
vided it  is  made  to  terminate  within  two  lives  in  being  at  the  crea- 
tion of  the  trustJ* 

As,  under  this  statute,  the  creation  of  an  estate  under  the  rule 
against  perpetuities  dates  either  from  the  delivery  of  the  deed  or 
the  death  of  a  testator,^®  the  lives  in  being,  under  section  42,*"  refer 
to  lives  in  being  at  the  death  of  testator,  and,  therefore,  the  nomi- 
nation by  will  may  involve  originally  more  standard  lives  than  a 
trust  s'^ttlement  created  by  deed.  Thus,  a  devise  "  to  trustees  to 
take  and  hold  in  trust  for  the  lives  of  the  two  eldest,  or  the  two 
youngest,  sons  of  testator  living  at  his  decease,"  is  well  measured ;  ^* 
although,  when  the  will  is  executed,  the  testator  may  have  ten  sons 
living.  But,  as  a  will  is  now  ambulatory,  and  takes  eflFect  only 
from  decease  of  the  testator,"^*  the  choice  of  the  lives  is,  in  reality, 
simply  postponed  to  the  time  of  a  testator's  demise.  The  lives 
selected  must,  however,  be  of  persons  then  in  being,*^  although 
for  this  purpose  an  infant  en  ventre  sa  mhe,  is  a  life  in  being." 
In  a  settlement  by  deed  the  lives  must  be  fixed  at  the  date  of  de- 
livery of  the  deed;  but  whenever  the  suspension,  either  by  a  will 

72  Lang  V.   Ropke,  5   Sandf.  363;  Div.  6;   Cushman  v.  Cushman,  116 

McGowan  v.  McGowan,  2  Duer,  171;  id.  763,  769;  Levi  v.  Schecl,  124  id. 

Benedict   v.   Webb,   98  N.    Y.   460;  613. 

Becker  v.  Becker,  13  App.  Div.  342 ;  '^®  §  64,  Real  Prop.  Law. 

Tayloe  v.  Gould,  10  Barb,  at  p.  398 ;  ^^  Real  Prop.  Law. 

Kernochan  v.  Marshall,  41  App.  Div.  78  Jennings  v.   Jennings,  7   N.  Y. 

429;   Scott  V.   Monell,   i   Redf.  431,  547,  549;   Schermerhom  v.  Cotting, 

438;  Toher  v.  Crounse,  57  Misc,  Rep.  131  id.  48,  63;  Herzog  v.  Title  Guar- 

252;    Hagemeyer   v.    Saulpaugh,    97  antee  &  Trust  Co.,  85  App.  Div.  549, 

App.  Div.  535.  177  N.  Y.  86;  Jacoby  v.  Jacoby,  47 

■^^Crooke  v.  County  of  Kings,  97  Misc.  Rep.  427,  431,  188  N.  Y.  124; 

N.  Y.  421;  Bailey  v.  Bailey,  id.  460;  Toher  v.  Crounse,  57  Misc.  Rep.  552. 

Stringer  v.  Young,  191  id.  157.  ^9  See  the  old  rule  stated  in  Jack- 

7*  Downing  v.  Marshall,  23  N.  Y.  son  ex  dem.  v.  Blanshan,  3  Johns, 

at  p.  377;  Parks  v.  Parks,  9  Paige,  292,  295;  cf.  Matter  of  Hopkins,  43 

at  p.  123.  Misc.  Rep.  464. 

'^^  Schermerhorn  v.  Cotting,  131  N.  ^  Wright    v.    Mercein,    34    Misc. 

Y.  at  p.  58;  Deegan  v.  Wade,  144  id.  Rep.  414;  Durfee  v.  Pomeroy,  7  App. 

573»  576;  Montigni  v.  Blade,  145  id.  Div.  431;  revd.,  154  N.  Y.  583. 

Ill;  Phelps  V.  Phelps,  28  Barb.  121;  ^i  Cogan  v.  McCabe,  23  Misc.  Rep. 

s.  C,  23  N.  Y.  60;  Bird  v.  Pickford,  739;  Cooper  v.  Heathcrton,  6$  App* 

141  id.  18;  Brown  v.  Brown,  54  App.  Div.  561. 
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or  a  deed,  is  made  to  continue  until  the  youngest  of  a  class  (more 
than  two)  attains  a  certain  age  then  the  limitation  is  invalid.^ 

Land  and  Proceeds  of  its  Sale.  Land  cannot  be  "  tied  up  "  in  trust 
for  one  life,  and  then  the  proceeds  of  a  sale  thereof  tied  up  for 
two  more  lives.     The  entire  trust  is  one  and  the  same.®^ 

Trusts  with  Beneficial  Power.  A  trust  may  be  vested  in  trustees  to 
receive  and  pay  over  income  for  the  benefit  of  cestuis  que  trustent 
during  two  specified  lives,  with  power  to  the  beneficiaries  to  dis- 
pose of  the  remainder  or  corpus  either  by  deed  or  will  or  both.*** 
If  the  power  is  a  general  beneficial  power,  the  beneficiary  may 
convey  to  himself  by  deed,  and  then  resettle  the  estate  in  trust  for 
two  lives,  and  such  settlement  will  be  good  and  not  in  conflict  with 
the  rule  against  perpetuities.** 

Snb-Tmsts.  Trusts  of  shares  and  in  case  of  death  of  beneficiary 
further  trusts  of  subshares  do  not  necessarily  mean  cross-remain- 
ders, if  such  remainders  imply  an  invalid  intention  on  the  part  of 
the  settlor.^ 

Power  of  Sale.  The  mere  creation  of  a  trust,  it  will  be  remem- 
bered, does  not  ipso  facto  suspend  the  power  of  alienation;  it  is 
only  suspended  when  a  sale  by  the  trustee  during  the  trust  term 
would  be  in  contravention  of  the  trust.®^  Where  the  trust  is  such 
an  one  as  precludes  a  sale  by  the  trustee  by  direction  of  the  stat- 
ute, the  insertion  of  a  power  of  sale  in  the  settlement  does  not 
relieve  the  limitation  from  the  operation  of  the  statutory  rule 
against  a  perpetuity.®® 

Beneficiaries  of  a  Trust.  If  the  trust  term  be  well  limited  on  one 
or  two  lives  in  being,  the  rents  and  profits  may  be  given  to  any 

«  Hawlcy  v.  James,  i6  Wend.  6i ;  Corning,  89  N.  Y.  225 ;  Williams  v. 

Greenland  v.  Waddell,  116  N.  Y.  234,  Montgomery,  148  id.  519,  526;  Haw- 

244;  Central  Trust  Co.  v.  Egleston,  ley   v.   James,    16   Wend,   at  p.   61; 

47  Misc.  Rep.  475.  Stoiber  v.  Stoiber,  40  App.  Div.  156; 

83  Savage  v.  Burnham,  17  N.  Y.  at  cf.  Matter  of  Wilcox,  194  N.  Y.  288. 
p.  572;  Allen  V.  Allen,  149  id.  280.  88  Hobson  v.  Hale,  95  N.  Y.  588. 

8*  Cutting  V.  Cutting,  80  N.  Y.  522.  603 ;    Amory    v.    Lord,    9    id.    403 ; 

85  Farmers'  Loan  &  Trust  Co.  v.  Brewer    v.    Brewer,    11    Hun,    147; 

Kip,    192    N.    Y.    266,    at    p.    285;  Trowbridge  V.  Metcalf,  5  App.  Div. 

Matter  of  Wilcox,  194  N.  Y.  at  pp.  318;  cf.  Spitzer  v.  Spitzer,  38  id.  437; 

304,  305.  Mills  V.   Mills,  28   Misc.   Rep.  633; 

««  Schey  v.  Schey,  194  N.  Y.  368.  Whiteficld  v.  Crissman,  55  id.  46a 

^  Supra,  pp.   446,  455,  Robert  v. 
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number  of  beneficiaries  or  cestuis  que  trustent,^  whether  persons  in 
esse  or  not  in  esse.^  Where  the  beneficiaries  are  numerous  they 
ordinarily  take  and  hold  as  tenants  in  common,  distributively,  and 
on  the  death  of  one  the  income  does  not  go  to  the  other  tenants  in 
common,  but  to  those  entitled  to  the  residuary  estate.®^ 

Annuitants.  The  confusion  in  the  use  of  the  term  "  annuitant " 
is  to  6e  regretted,  as  it  embarrasses  the  application  of  principles, 
especially  in  regard  to  the  right  to  the  survival  of  payments  after 
the  death  of  the  so-called  "  annuitant."  ^  The  term  "  annuitant  " 
now  includes  beneficiaries  entitled  to  annual  payments.®^  Any 
number  of  "annuities"  may  be  charged  on  the  fund  during  the 
trust  term.^  Formerly  an  annuity  did  not  suspend  the  power  of 
alienation.  But  a  charge  on  land  was  not  an  annuity  at  the  com- 
mon law.*^  Whether  or  not  an  "  annuity "  charged  on  a  trust 
estate  is  now  assignable  under  section  103,^  may  be  a  question  for 
future  consideration  in  connection  with  the  new  phraseology. 
** Annuities  "  were  never  inalienable  at  the  common  law.®^  So,  since 
the  Revised  Statutes,  unless  the  entire  income  of  the  trust  estate 


»  Bird  V.  Pickf ord,  141  N.  Y.  18 ; 
Crooke  v.  County  of  Kings,  97  id. 
421 ;  Bailey  v.  Bailey,  id.  460 ;  Scher- 
merhorn  v.  Cotting,  131  id.  48;  Mat- 
ter of  McLoughney,  67  App.  Div. 
148;  Fenton  v.  Fenton,  36  Misc.  Rep. 
479 ;  cf.  Parks  v.  Parks,  9  Paige,  107, 
116. 

«>  Oilman  v.  Reddington,  24  N.  Y. 
9,  14 ;  Crooke  v.  County  of  Kings,  97 
id.  421,  438;  Woodgate  v.  Fleet,  64 
N.  Y.  566;  Harrison  v.  Harrison,  36 
id.  543;  Liebmann  v.  Liebmann,  53 
Misc.  Rep.  491,  498;  cf.  Wright  v. 
Mercein,  34  id.  414;  Durfee  v. 
Pomeroy,  7  App.  Div.  431. 

w  Matter  of  Viele,  35  App.  Div. 
211,  213;  Delafield  v.  Shipman,  103 
N.  Y.  463 ;  Matter  of  Ryder,  41  App. 
Div.  247.  253. 

*2  Montanye  v.  Montanye,  29  App. 
Div.  377;  Matter  of  Hafner,  45  id. 
549;  Hafner  v.  Hafner,  34  Misc.  Rep. 
65;  Dunham  v.  Deraismcs,  165  N. 
Y.  65;  Turner  v.   Mather,  85   App. 


Div.  172;  Dougherty  v.  Thompson, 
167  N.  Y.  472,  482;  Robb  V.  Wash- 
ington &  Jefferson  College,  103  App. 

Div.  327,  358. 

^  Supra,  pp.  313,  314. 

^  Supra,  pp.  313,  314;  Booth  v. 
Baptist  Church,  126  N.  Y.  215;  Bu- 
chanan V.  Little,  6  App.  Div.  527; 
Matter  of  Viele,  35  id.  211 ;  Franklin 
v.  Minertzhagen,  39  id.  555,  559; 
Matter  of  Central  Trust  Co.,  48  id. 
223;  Frazer  v.  Hoguet,  65  id.  192; 
Herzog  v.  Title  Guarantee  &  Trust 
Co.,  177  N.  Y.  86;  cf.  Hunter  v. 
Hunter,  17  Barb.  25;  Peoples  Trust 
Co.  V.  Flynn,  188  N.  Y.  385 ;  Wells  v.. 
Squires,  117  App.  Div.  502,  504. 

^2  Prest.  Est.  348;  Bouv.  Law 
Diet,  sub  voce  "Annuity." 

^  Infra,  Real  Prop.  Law. 

9"*  Cf.  In  re  Throckmorton,  L.  R., 
7  Ch.  Div.  14s ;  Hatton  v.  May,  L.  R., 
3  Ch.  Div.  148;  Hunt  Foalsten  v. 
Furber,  id.  285. 
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is  ransacked  by  the  trust.*®  But  now  a  trust  to  pay  annuities  ia 
clearly  made  an  express  trust,®**^  and,  therefore,  annuities  payable 
by  trustees  of  a  trust  to  pay  them  are  not  assignable  under  this 
act.^    But  in  such  cases  there  must  be  an  express  trust.^ 

Tmst  for  Widow'of  a  Beneficiary.  When  a  trust  is  created  for  the 
benefit  of  an  unmarried  son,  and  after  his  death  is  to  continue  for 
the  benefit  of  his  widow,  it  is  void  unless  limited  on  another  life 
in  being,  as  the  son  may  marry  a  person  not  yet  bom,  and  her 
life  is  a  forbidden  measure  of  a  trust  term.^ 

Constmctioii  —  Separable  Trusts.  The  court  will  not  condemn  a 
limitation  in  trust  as  void  und^r  section  42  of  this  act,  if  by  another 
construction  it  may  be  decreed  not  to  violate  the  rule  directed 
against  unlawful  suspension  of  the  power  of  alienation.* 

On  the  like  principle,  if  the  purposes  of  a  trust  are  separable 
or  alternative,  and  some  of  them  must  arise  within  two  lives,  and 


•8  McGowan  v.  McGowan,  2  Ducr, 
57;  Lang  V.  Wilbraham,  id.  171; 
Lang  V.  Ropke,  5  Sandf.  363,  370, 
371 ;  Eells  V.  Lynch,  8  Bosw.  465 ; 
O'Brien  v.  Mooney,  5  Duer,  51 ; 
Wells  V.  Squires,  117  App.  Div.  502, 
504;  Reid  V.  Brown,  54  Misc.  Rep. 
481. 

•^§96,  supra;  Cochrane  v.  Schell, 
140  N.  Y.  516,  overruling  Lang  v. 
Ropke,  5  Sandf.  363,  on  this  point; 
Buchanan  v.  Little,  6  App.  Div.  427; 
affd.,  154  N.  Y.  147;  Hooker  v. 
'  Hooker,  41  App.  Div.  235;  and  see 
4  Columbia  Law  Rev.  429. 

^  f  103,  The  Real  Prop.  Law ;  Coch- 
rane V.  Schell,  140  N.  Y.  516;  Mc- 
Sorley  v.  Wilson,  4  Sandf.  Ch.  515, 
524;  Clute  v.  Bool,  0  Paige,  83;  Gott 
v.  Cook,  7  fd.  521 ;  24  Wend.  641 ; 
Hooker  v.  Hooker,  41  App.  Div.  235, 
240;  Herzog  v.  Title  Guarantee  & 
Trust  Co.,  177  N.  Y.  86;  Brown  v. 
Quintard,  id.  75 ;  Rothschild  v.  Roux, 
78  App.  Div.  282;  cf.  De  Graw  v. 
Qason,  11  Paige,  136;  Lang  v. 
Ropke,  5  Sandf.  Z2i^\  Maurice  v. 
Graham,  8  Paige,  483,  487. 

•Wells  ▼.  Squires,  117  App.  Div. 


502,  504;  Reid  v.  Brown,  54  Misa 
Rep.  481. 

3Schettler  v.  Smith,  41  N.  Y.  328; 
Tiers  v.  Tiers  98  id.  568,  573; 
Durfee  v.  Pomeroy,  7  App.  Div.  431 ; 
revd.,  154  N.  Y.  583,  594;  Wright  v. 
Mercein,  34  Misc.  Rep.  414. 

*  Haynes  v.  Sherman,  117  N.  Y, 
433 ;  Bird  v.  Pickf ord,  141  id.  18,  21 ; 
Roe  V.  Vingut,  117  id.  204;  Matter  of 
Howland,  37  Misc.  Rep.  114,  118; 
Matter  of  IngersoH,  41  id.  600;  Post 
V.  Hover,  33  N.  Y.  593;  Du  Bois  v. 
Kay>  35  i<l-  i^>  Smith  v.  Edwards, 
88  id.  at  p.  102;  Durfei  v.  Pomeroy, 
154  id.  583;  Darling  v.  Rogers,  22 
Wend,  at  p.  488.  Edmunds,  J.,  ex- 
plains the  regrowth  of  this  doctrine 
after  th£  R.  S.  Dupre  v.  Thompson, 
4  Barb,  at  p.  284.  Cf.  Cochrane  v. 
Schell,  140  N.  Y.  516,  527;  Under- 
wood v.  Curtis,  127  id.  526,  540; 
Neiderstein  v.  Cusick,  83  App.  Div. 
36,  41 ;  Lord  v.  Lord,  44  Misc.  Rep. 
530»  534;  Central  Trust  Co.  v.  Egles- 
ton.  185  N.  Y.  23;  Mee  v.  Gordon, 
187  id.  400;  Coston  V.  Coston,  118 
App.  Div  I. 
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others  beyond  that  limit,  the  valid  limitation  will  be  separated  from 
the  invalid,  and  the  former  only  enforced.*^ 

Where  the  trusts  are  not  separately  framed,  but  the  interests  of 
the  beneficiaries  are  given  in  shares,  the  separable  and  distinct 
character  of  the  trust  purpose  necessarily  results.* 

But  an  invalid  limitation  of  a  trust  cannot  be  validated  by  the 
renunciation  of  the  invalid  portions  by  the  beneficiaries  thereof,'' 
unless  the  separate  portions  are  so  distinct  as  to  enable  a.  decree 
to  enforce  the  balance  of  the  trust.** 

Powers  in  Trust.  When  an  express  trust  is  created  for  any  other 
purpose  than  those  falling  within  one  or  another  o£  the  foregoing 
subdivisions  of  this  section,  it  may  be  valid  as  a  power,  under  sec- 
tion 99  of  this  act,  but  the  trustee  cannot  take  the  legal  title.  And 
this  is  so  whether  the  trust  is  created  by  deed  ®  or  by  devise.^*^    The 


5  Savage  v.  Burnham,  17  N.  Y. 
571 ;  Matthews  v.  Studley,  17  App. 
Div.  303;  Post  V.  Hover,  33  N.  Y. 
593;  Manice  v.  Manice,  43  id.  303, 
3S4;  Stevenson  v.  Lesley,  70  id.  512, 
516;  Wells  V.  Wells,  88  id.  323,  333; 
Kennedy  v.  Hoy,  105  id.  134,  137; 
Allen  v.  Allen,  149  id.  280;  Maus- 
bach '  V.  *  New,  58  App.  Div.  191 ; 
DunkJee  v.  Butler,  38  id.  99;  franklin 
v..  Minertzhagcn,  39  id.  555,  559;  U. 
S-  Trust  Ca  v.  Maresi,  33  Misc.  Rep^ 
539;  Matter  of  Murray,  36  id.  508; 
s-  c,  75  App.  Div.  246;  Haug  v, 
Schumacher,  28  Misc.  Rep.  671,  674; 
Woodgate  v.  Fleet,  64  N.  Y.  566, 
57j;  Hascall  v.  King,  162  id.  134; 
Kali^h  V.  Kalish,  t66  id.  368;  Smith 
V.  Chesebrough,  176  id.  317;  Trunkey 
Y.  Van  Sam,  176  id.  535;  Robb  v. 
Washington  &  Jefferson  College,  103 
App.  Div.  327,  355 ;  Denison  v.  Deni- 
son,  103  App.  Div.  523,  529,  affd.,  i8S 
X.  Y.  458;  Matter  of  Mount,  107 
Ap|).  Div.  I,  7;  Hayden  v,  Sugden, 
48  Mi.sc.  Rep,  108,  Up;  Matter  of 
McCoy,  51  id.  441;  Matter  of  Wilr 
cox,  125  App.  Div.  152;  revd.,  194  N. 


Y.  288;  Lewine  v.  Gerardo,  60  Misc. 
Rep.  261;  Matter  of  Buchner,  id. 
287;  cf.  Brown  v.  Quintard,  177  N. 
Y.  75,  85. 

•Savage  v.  Burnham,  17  N.  Y.- 
57^,  S7<5;  Stevenson  v.  Lesley;  70  id. 
512,  516;.  Everitt  V.  JEv^ritt,  29  id. 
39;  Monarque  v.  Monarqiie,  80  id. 
3i»i  3^;  Cromwell  v.  Cromwell^  2 
Edw.  Ch.  495 ;  Hooker  v. ,  Hooker, 
41  App.  Div.  235,  241 ;  Central  Trust 
Co,  V.  Egleston,  47  Misc,  Rq)u  AUSt 
480;  Beatty  v.  Goodwin,  197  Apf^ 
Div.  98,  102;  Post  V.  Bruere,  id^ 
250,  252;  Sch^  V.  Schcy,  194  N.  Y> 

368^  J7S. 

7  Peoples  Trust  Co.  v.  Rynn,  113 

App.  Div.  683;  revd.,  on  anothet^ 
I^oint,  ir8  N.  Y.  383.         • 

8  Matter  of  Wilcox,  194  N.  Y.  288/ 
293. 

<>  Raw  son  v.  Lampman,  5  N.  Y., 
456;  Heermans  v.  Burt,  78  id.  2^9. 
266;  Nat.  Bank  of  Commerce  v. 
Bank  of  New  York,  17  Misc.  Rep. 
691 ;  Lewis  v.  Lewjs,  64  App.  Diy^ 
572,  575;  affd.,  174  N.  Y.  34^,  350^.  .-) 

w  I  97,  Real  Prop.  Law, 
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courts  favor  powers  in  trust  rather  than  express  trusts  by  implica- 
tion." 

Semainder  on  Tmst  Term  to  Beneficiaries.  The  provisions  of  the  stat- 
ute, vesting  the  entire  estate  in  the  trustees  of  an  express  trust,  do 
not  prevent  a  valid  limitation  of  a  remainder  (in  fee)  *^  to  the  same 
persons  who  are  beneficiaries  of  the  trust,  during  the  existence  of 
the  trust  term.  Nor  does  the  legal  estate  in  remainder  merge  in 
the  equitable  interests  of  such  beneficiaries,  because  they  so  take 
in  remainder. 

Merger.  Merger  is  in  equity  largely  a  matter  of  intention.**  It 
is  never  allowed  against  the  intention  of  the  parties,  or  where  two 
estates  are  held  in  diflFerent  rights.**  An  intervening  estate  pre- 
vents merger.*'  Legal  estates  and  equitable  interests  do  not  always 
merge.*® 

Limitation  of  Vested  Remainder  in  Tmst.  A  devise  of  a  remainder 
in  trust  for  two  lives  in  being,  after  a  vested  life  estate,  does  not 
contravene  the  rule  against  perpetuities.*^ 

Limitation  after  Trust  Estate  for  Life  in  Being.  When  an  estate  is 
given  to  the  trustees  for  the  life  of  "A."  remainder  at  the  death  of 
A.  to  "  B."  and  **  C,"  the  latter  take  a  vested  remainder  as  of  the 
inception  of  the  trust,  and  the  remainder  is  well  limited.** 


^^  Matter  of  Conger,  8i  App.  Div. 
493>  499»  and  cases  there  cited;  and 
see  under  §  137,  infra;  sed  cf.  Close 
V.  Farmers'  L.  &  T.  Co.,  195  N.  Y. 
t)2. 

^^  Supra,  pp.  224,  324,  342,  under 
§§  38,  44,  50,  Real  Prop.  Law. 

la  Sweet  V.  Henry,  175  N.  Y.  268, 
279;  Weis  V.  Levy,  106  App.  Div. 
496,  501. 

1*  Matter  of  Gilbert,  104  N.  Y.  200; 
Brendt  v.  Brendt,  25  Misc.  Rep.  359; 
Betts  V.  Betts,  9  App.  Div.  210;  Zar- 
kowski  V.  Schroeder,  71  id.  at  p.  528; 
Townsend  v.  Provident  Realty  Co., 
no  id.  226. 

>*  Brendt  v.  Brendt,  25  Misc.  Rep. 

359. 


>«  Stevenson  v.  Lesley,  70  N.  Y. 
512;  Losey  v.  Stanley,  147  id.  260; 
Doane  v.  Mercantile  Trust  Co.,  24 
Misc.  Rep.  502,  504;  Cass  v.  Cass,  15 
App.  Div.  235 ;  O'Donoghue  v.  Boies, 
159  N.  Y.  87,  97;  Sweet  v.  Henry, 
175  id.  268,  279 ;  cf,  I  103,  Real  Prop. 
Law. 

17  Bailey  v.  Bailey,  97  N.  Y.  460, 
470;  Corse  v.  Chapman,  153  id.  466; 
Jesup  v.  Pringle  Memorial  Home,  27 
Misc.  Rep.  427,  433;  Snedeker  v. 
Congdon,  41  App.  Div.  433;  Kessler 
V.  Friede,  29  Misc.  Rep.  187;  cf.  City 
of  Brooklyn  v.  Seaman,  30  id.  507. 

18  Lyon  v.  Weeks,  29  Misc.  Rep. 
714,  716,  and  cases  there  cited 
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Trustees'  Actions.  Trustees  of  an  express  trust  may  resort  to  a 
court  of  equity  for  a  construction  of  an  instrument  limiting  an 
estate  in  trust. ^**  But  if  there  is  no  trust  it  is  otherwise,^  unless 
some  statute  authorize  it;^*  for  courts  of  law  are  primarily  cog- 
nizant of  titles  to  real  property.^ 


»Dill  V.  Wisner,  88  N.  Y.  I53» 
i6o;  Mellen  v.  Mellen,  139  id.  210, 
217;  Matter  of  Keleman,  126  id.  73; 
Mckinley  v.  Van  Dusen,  76  App. 
Div.  20a 

«>  Ibid,,  supra. 

»See  §  1866,  Code  Civ.  Proc; 
Mellen  v.  Mellen,  139  N.  Y.  at  p. 
218;  cf,  Tonnele  v.  Wetmor^  195  id. 

436. 


22  Van  Alst  v.  Hunter,  5  Johns.  Ch. 
148,  ISS;  Colton  V.  Ross,  2  Paige, 
396;  Brady  v.  McCosker,  i  K.  Y. 
214;  Chipman  v.  Montgomery,  63  id. 
221,  231;  Weed  V  Weed,  94  id.  243; 
Anderson  v.  Anderson,  112  id.  104; 
Corley  v.  McElmeel,  149  id.  at  pp. 
236,  238. 


^s  .am*. 
.V    lO'Aohtj 

XuD  .\^  ;5j8i  .qj 
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§  97  Certain  Devises  are  Powers.  465 

§  97.  Certain  devises  to  be  deemed  powers.   A  devise  of  real 

property  to  an  executor  or  other  trustee,  for  the  purpose  of 
sale  or  mortgage,  where  the  trustee  is  not  also  empowered 
to  receive  the  rents  and  profits,  shall  not  vest  any  estate  in 
him;  but  the  trust  shall  be  valid  as  a  power,  and  the  real 
property  shall  descend  to  the  heirs,  or  pass'  to  the  devisees 
of  the  testator,  subject  to  the  execution  of  the  power. 

Formerly  I  7T,  Real  Property  Law  of  1896,  chap.  XL VI,  General  Laws. 

I  yy.  Certain  devises  to  be  deemed  powers. —  A  devise  of  real  property  to 
an  executor  or  other  trustee,  for  the  purpose  of  sale  or  mortgage,  where 
the  trustee  is  not  also  empowered  to  receive  the  rents  and  profits,  shall 
not  vest  any  estate  in  him;  but  the  trust  shall  be  valid  as  a  power,  and 
the  real  property  shall  descend  to  the  heirs,  or  pass  to  the  devisees  of 
the  testator,  subject  to  the  execution  of  the  power.^ 

Section  tj  was  formerly  i  Revised  Statutes,  729,  section  56: 
S  56.  A  devise  of  lands  to  executors  or  other  trustees,  to  be  sold  or 
mortgaged,  where  the  trustees  are  not  also  empowered  to  receive  the  rents 
and  profits,  shall  vest  no  estate  in  the  trustees;  but  the  trust  shall  be 
valid  as  a  power,  and  the  lands  shall  descend  to.  the  heirs,  or  pass  to  the 
devisees  of  the  testator,  subject  to  the  execution  of  the  power. 2* 

Power  of  Sale.  Before  the  Revised  Statutes;  executors  did  not 
acquire  the  inheritance  simply  by  virtue  of  a  devise  of  a  power  of 
sale.^  Sugden  says,  that  "  as  far  back  as  the  reign  of  Henry  the 
Sixth,  it  was  laid  dov^n  in  a  case  in  the  Year  Books,  that  if  one 
devise  that  his  executors  shall  sell  his  landfi  and  die  seised,  his 
heir  is  in  by  descent  and  consequently  the  executors  have  only  a 
power."  ^  A  devise,  "  in  trust  to  sell "  or  "  to  sell  lands,"  but  not 
a  devise  "  that  executors  shall  sell  lands,"  carried  a  fee.^  The  old 
law  determining  when  trustees  took  a  fee  and  when  a  mere  power 
of  sale  is  well  stated  in  the  first  edition  of  Mr.  Jarman's  Powell 
on  Devises.^  This  section  of  the  statute  has  been  said  to  declare 
the  pre-existing  law.*®  Now  as  formerly  executors  may  by  im- 
plication take  the  inheritance  or  fee.^ 

^Repealed  by  Real  Prop.  Law  of  Digby  Hist.  Real  Prop.  (2d  ed.),  p. 

1909^  I  460,  art.  14,  chap.  50,  Con-  346,  note  2. 

solidated  Laws.    See  below,  i  460.  27  i  Sugd.  Pow.  13a 

**  Repealed,   chap.    547,    Laws    of  28  Vol.  i,  p.  221. 

1896.  ^  Moncrief  v.  Ross,  50  N.  Y.  at  p. 

^See   below,    under    \   99,    Real  435. 

Prop.  Law.  w>  Tucker  v.  Tucker,  5  N.  Y.  at  p. 

*•  I  Sugd.  Pow.  129;  Bradstreet  v.  416;  Kinnier  v.  Rogers,  42  id.  351, 

Oarke,  12  Wend,  at  p.  663.    The  case  534 ;  Marx  v.  McGl3mn,  88  id.  357 ; 

referred  to  by  Sugden  is  given  by  Robert  v.  Coming,  89  id.  225,  237. 

30 
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Devise  of  a  Power  of  Sale.  Now  by  this  section  a  devise  of  a  mere 
power  of  sale  to  an  executor  or  testamentary  trustee  does  not  carry 
the  fee  to  him  unless  he  is  empowered  to  receive  the  rents.*^  If  he 
be  empowered  to  lease  or  receive  the  rents,  he  takes  the  legal  title, 
and  it  makes  no  difference  that  the  rents  are  not  disposed  of  by  the 
testator.^  A  power  of  sale  given  to  an  executor  for  the  benefit  of 
legatees  is  a  general  power  in  trust.^  But  a  merely  discretionary 
power  of  sale  in  the  executors  for  the  purpose  of  distribution,  even 
though  connected  with  the  right  to  receive  the  rents  and  profits  of 
land,  does  not  vest  them  with  the  legal  title.^  A  devise  to  devisees 
by  name  is  not  inconsistent  with  the  devise  of  a  power  of  sale  to 
executors.**  Although  a  power  of  sale  is  not  in  terms  peremptory, 
if  the  general  scheme  of  the  will  requires  a  conversion,  it  will 
operate  as  a  conversion.^    Where  an  absolute  power  of  sale  is  given 


81  Van  Vechten  v.  Van  Veghten, 
8  Paige,  104;  Germond  i,  Jones,  2 
Hill,  569;  Campbell  v.  Johnson,  i 
Sandf.  Ch.  148;  Thompson  v.  Car- 
michaers  Exrs.,  id.  387;  Tucker  v. 
Tucker,  5  N.  Y.  408;  Leonard  v. 
Burr,  18  id.  96,  108;  Palmer  v.  Mar- 
shall, 81  Hun,  15 ;  Kinnier  v.  Rogers, 

42  N.  Y.  531,  534;  Manice  v.  Manice, 

43  id.  303,  364;  Vernon  v.  Vernon, 
53  id.  35i»  358;  Morse  v.  Morse,  85 
id.  53;  Lent  v.  Howard,  89  id.  169; 
Weeks  v.  Cornwall,  104  id.  325,  339; 
Clift  V.  Moses,  116  id.  144;  Stein- 
hardt  v.  Cunningham,  130  id  292;  4 
Kent  Comm.  322;  Strauss  v.  Bend- 
heim,  44  App.  Div.  82,  85;  Coann  v. 
Culver,  188  N.  Y.  9;  Van  Norden 
Trust  Co.  V.  O'Donohue,  122  App. 
Div.  51 ;  Foersch  v.  Schmidt,  55 
Misc.  Rep.  608;  cf.  Matter  of  Chase, 
40  id.  616. 

32  Hubbard  v.  Honsley,  27  Misc. 
Rep.  276;  s.  c,  43  App.  Div.  129. 

33  Manier  v.  Phelps,  15  Abb.  N.  C. 
123,  137;  Russell  V.  RussclU  36  N.  Y. 

•  581 ;  f  99,  Real  Prop.  Law. 

^  Chamberlain  v.  Taylor,  105  N. 
Y»  185,  193;  Palmer  v.  Marshall,  81 
Hun,  15;  Coann  v.  Culver,  188  N. 
V.  g,  .        • 

•"»  Crittenden  v,  Fairchild,  41  N.  Y. 


289;  Kinnier  v.  Rogers,  42  id.  531; 
Clift  V.  Moses,  116  id.  144;  Skinner 
v.  Quinn,  43  id.  99;  Mellen  v.  Mel- 
len,  139  id.  210;  Taber  v.  Willetts, 
I  App.'  Div.  28s;  Cruikshank  v. 
Cruikshank,  39  Misc.  Rep.  401 ;  Mat- 
ter of  Arensberg,  120  App.  Div.  463; 
Stebbins   v.   Turner,   55   Misc.    Rep. 

587,  594. 

86  Lent  V.  Howard,  89  N.  Y.  169; 
Mausbach  v.  New,  58  App.  Div.  191 ; 
Russell  V.  Hilton,  37  Misc.  Rep.  642, 
645;  Phoenix  v.  Trustees  of  Colum- 
bia College,  87  App.  Div.  438,  445; 
White  V.  Howard,  46  N.  Y.  144, 
162;  Hobson  V.  Hale,  95  id.  588; 
Trowbridge  v.  Metcalf,  5  App.  Div. 
318,  321 ;  Chamberlain  v.  Taylor,  105 
N.  Y.  185;  Matter  of  McComb,  117 
id.  378.  (On  all  questions  of  conver- 
sion and  intent,  see  Ackroyd  v. 
Smithson,  i  White  &  Tudor,  Lead. 
Cas.  in  Eq.  1027,  and  notes)  ; 
Clements  v.  Babcock,  26  Misc.  Rep. 
9P,  97;  Matter  of  Trover,  161  N.  Y. 
54,  ^7;.  Matter  of  Tatum,  61  App. 
Div.  513;  Matter  of  Hammond,  74 
id.  547,  557;  Russell  V.  Hilton,  80  id. 
178;  Matter  of  Coolidge,  85  id.  295; 
cf.  Clift  V.  Moses,  116  N.  Y.  144; 
Fraser  v.  United  Presbyterian 
Church,  124  id.  479. 
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to  executors,  the  addition  of  words  limiting  the  execution  of  the 
power  to  a  definite  space  of  time  will  be  held  advisory  and  not  to 
restrain  or  limit  the  power  of  disposition.*^ 

Title  Where  Executors  do  not  Take  a  Fee.  Where  the  executors  do 
not  take  the  fee  or  inheritance,  the  title  devolves  by  descent  on  the 
heirs  of  testator  who  take  the  rents  and  profits  until  the  power  of 
sale  is  executed,^  unless  the  land  is  otherwise  devised,**  or  the  rents 
in  equity  belong  to  other  distributees.'*^ 

Wben  Legatees  may  Extinguish  Power.  Where  the  power  in  trust  is 
a  power  of  sale,  and  is  exclusively  for  the  benefit  of  legatees  en- 
titled to  the  fund,  they  may  elect  to  take  the  real  property  instead, 
and  call  for  a  conveyance.    But  all  must  concur.** 

Executors'  Powers  of  Sale.  As  there  is  some  obscurity,  in  the  ap- 
plication of  general  principles,  to  this  class  of  powers  we  may 
briefly  outline  the  fundamental  rules: 

Powers  of  sale  over  lands  may  be  given  by  settlors,  or  testators, 
to  three  classes  of  persons:  (i)  executors;  (2)  trustees;  (3) 
grantees,  devisees  or  legatees.  As  a  general  principle  of  the  com- 
mon law,  excutors  as  such  have  not  to  do  with  real  property,  which 
descends  if  undevised,  or  passes  to  devisees,  free  of  any  power  of 


T  aj.CJianler  v.  K  Y.  E1.,R.  R.  Ca, 
34  App.  Div.  305,  307;  Deegan  v. 
Wttde;'  144  N..  Y,  573;  ^A  Witt  of 
BuXteFfield,  ^133  id,  ^3. 

'S^Lent  V.  Howard,  »^  N.  Y*  169; 

Sweeney    v.    Warren,    127    id.   427; 

Mttttcfi'of'  S^ears^  89  Hun,  4$ ;  Coann 

*•;  Culver,  188  N.  Y.  9. 

» Embury  v.    Sheldon,   68   N.   Y. 

« Lent  V.  Howard,  89  N.  Y.  169. 

• 

Note  in  tbi&  connection  that  lapsed 
cieVfe'es.'  now>  go  into  the   residuary 

<!Gtfr&rd'b  Titles  fsth  ed*].,  p*  37i ; 
Ctuik^hatik  v.  Home  for  the  Friend- 
tess/iisf  Nv  Y.  357;  Matter  of  AHen, 
151  id.  243),  and  not  as  stated  in 
€erard'B\  Titles  (4th  ed.  1896).  398; 
•€^lav^n  V.  Gallavan,  31  Mi  so.  Rep. 
.282  ;iS.  c'.,  57  App.  Div.  320;  MoflFctt 
.V.'  Elrtwndorf,'  152  N.  Y.  485.  But  a 
kipBed  legacy  may  go  to  specific  lega- 
tees (Matter  of  Botsford,  37  App. 
.Divv  75) «    ac  to  ^  grandchildren,    2 


R.  S.  S^>  8.52;  Matter  of  Hafner, 
45  App.  Div.  549.  The  former  rule 
favoring  the  h^ir  by  construction  (p. 
2(41)  is  to  aome  extent  inconsistent 
with  the  modetn  rule  retating  .t6 
lapsed  devises  which  now  pa&s  t6 
residuary  devisees. 

iiMcDomakl  v.  O'Hara,  144  N.  Y. 
566;  Mellen  v.  Melten»  {39- id.  tR>; 
Greenland  v.  W^addell,  116  id;  2134 '; 
Prcntke  V.  Janseft,  79  id:  478 }  Tf ask 
v.  Sturges,  170  id.  482,  497;  Het- 
zd  V.  Barbir,  69- id.  at  p.  ir;  Reed  v. 
Van  Wert,  iz  Barb,  its;  Salisbury 
v.  :Slade,  160  ,N:  Y.  278;  Trasfc  v. 
Sturges,  31  Misc.  Rep.  195,  203; 
Taber  v.  Willrts,  i  Apj).  Div.  385; 
Roberts  v.  Carey*  84  Hun,  328 ;  Hur- 
rell  v.  Hurr^ll,  65  App,  Div.  527,; 
Parish  v:  Parish,  175  N.  Y.  181 ;  Van 
Nofden  Trust  Ca  v,  O'Donohme,  122 
App.  Div.  51;  18  Harv.  Law.Rev^  p. 
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the  executors,*^  unless  the  will  (a)  gives  them  the  estate;  (b)  or 
contains  an  express  power  of  sale  to  the  executors ;  (c)  or  requires 
them  to  take  such  a  power  by  implication. 

(a)  When  a  will  expressly  gives  the  inheritance  or  fee  to  the 
executors,  they  of  course  take  an  estate  by  virtue  of  the  will,*^  and 
then  a  power  of  sale  to  them  is  merged  in  the  fee,  for  a  fee  em- 
braces all  powers.**  But  the  estate  need  not  be  expressly  given,  for 
they  may  take  a  fee  by  implication.*^  But  under  this  section  97  of 
this  act,  a  mere  devise  of  a  power  to  executors  to  sell  or  mortgage 
does  not  carry  the  fee  to  them,  unless  they  are  empowered  to  receive 
the  rents ;  for  the  trusts  may  be  as  well  executed  as  a  power.*®  At 
common  law  a  devise  of  a  power  to  executors  who  took  no  legal 
title  was  a  common-law  power,*^  and  not  related  to  the  Statute  of 
Uses.*® 

(b)  A  devise  of  an  express  power  of  sale  to  executors  did  not 
necessarily  carry  the  fee  to  them  even  at  common  law,**  a  principle 
now  again  stated  in  this  section  of  this  act.*^  But  though  it  carry  no 
title  to  the  lands,  an  express  power  of  sale  to  executors  will,  if  for 
the  benefit  of  any  one  else,  now  make  them  grantees  of  a  power  in 
trust  to  sell  the  land ;  *^  and  meanwhile  the  inheritance  if  undevised 
descends  by  the  ordinary  rule,  or  goes  as  directed  by  the  settlor.® 
In  this  State  a  power  of  sale  is  generally,  if  not  always,  a  power 

*2  Bergen  v.  Bennett,  i  Cai.  Cas.  i,  Robert  v.  Coming,  89  id.  at  p.  271 ; 

16;  Barker  v.  Crosby,  32  Barb.  184,  Marx  v.  McGIsmn,  88  id.  at  p.  375; 

187;  Fowler  v.  Depau,  26  id.  224;  and  cases  cited,  supra,  note  30^  p. 

Willcox    V.    Smith,    id.    316,    337;  465,  Real  Prop.  Law. 

Jackson   v.   Schauber,   7   Cow.    187,  *«  Tucker  v.  Tucker,  5  N.  Y.  408; 

197   (reversed  on  another  ground)  ;  and  see  authorities  cited  in  note  31, 

Russell  v.  Russell,  36  N.  Y.  581,  583 ;  p.  466. 

Bogert  V.  Hertell,  4  Hill,  at  p.  512;  *7  strahan  on  Property,  166;  Dean 

Korsstrom  v.  Barnes,  156  Fed.  Rep.  v.  Dean  (1891),  3  Ch.  15a 

260.  ^  See  under  I  no,  infra. 

*»i  Jarman's  Powell,  Devbes,  233  *®Page  465,  supra;  p.  480,  infra; 

j/gp.,  245;  I  Williams' Executors,  451;  i    Williams,   Executors,  451;   Brad- 

I  Sugden,  Powers,  129  seq.;  Siegel  v.  street  v.  Clarke,  12  Wend,  at  p.  663- 

Augcr,  13  Abb,  N.  C.  at  p.  368;  Dela-  »>Moncrief  v.  Ross,  50  N.  Y.  at 

field  V.  Barlow,  107  N.  Y.  535 ;  Kin-  p.  435- 

nier  v.  Rogers,  42  id.  531,  534;  Marx  "  See  note  33,  ix  466,  supra;  Ma- 

V.  McGlynn,  88  id.  at  p.  375.  «>««"  ▼•  Phelps,  15  Abb.  N.  C.   123, 

"Hetzel   V.   Barber,  69  N.  Y.  i;  137;  Smith  v.  Bowcn,  35  N.  Y.  83, 

Jennings  v.  Conboy,  73  id-  230;  Mat-  89;  Russell  v.  Russell,  36  id.   581; 

ter  of  Ratheyn,  115  App.  Div.  644.  Willard,  Eq.  Juris.  487;  Cutting  v, 

^  Leonard  v.  Burr,  18  N.  Y.  at  p.  Cutting,  86  N.  Y.  522,  536. 

108;  Manice  v.  Manice,  43  id-  at  p.  «» Matter  of   Gantert,   136   N.   Y. 

364;  Byrnes  y.  Baer,  86  id.  at  p.  219;  106. 
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in  trust.*®  If  a  power  of  sale  is  not  imperative  or  for  the  benefit 
of  any  one,  it  ought  not  to  be  regarded  as  a  pure  power  in  trust,  but 
as  a  mere  discretionary  or  naked  power ;  ^  and  this  distinction  may 
be  important  in  questions  involving  the  extinguishment  of  the  power, 
or  in  the  making  of  title  by  executors  alone  without  the  concurrence 
of  devisees.^  If,  however,  a  discretionary  power  of  sale  to  executors 
is  executed,  it  undoubtedly  becomes  a  quasi  power  in  trust,  if  the 
proceeds  of  sale  are  for  the  benefit  of  persons  other  than  the  donees 
of  the  power.^ 

(c)  A  power  of  sale  need  not  be  express,  but  may  be  given  to 
executors  by  implication  (and  such  an  implied  power  may  be 
mandatory)  ;  e.  g.,  where  a  sale  of  the  land  is  directed,  and  a  dis- 
tribution of  the  proceeds  is  to  be  effected  by  them ;  ^  or  where  there 
is  a  devise  of  lands  to  executors  to  pay  -debts.**  Consequently  it 
follows  that  the  power  to  sell  need  hot  be  in  any  particular  lan- 
guage ;  and  such  is  the  law.^®  But  the  power  by  implication  must  be 
reasonably  clear,**  and,  therefore,  a  power  to  executors  to  sell  will 
not  be  implied  from  the  mere  fact  that  the  lands  are  charged  with 
the  payment  of  debts.®*    So  a  power  to  sell  does  not  imply  a  power 


.MRecd  V.  Underbill,  12  Barb.  113; 
and  see  below,  next  paragraph. 

**  Phoenix  v.  Trustees  of  Columbia 
College,  87  App.  Div.  438,  444;  Fow- 
ler V.  Depau,  26  Barb.  224;  Scholle 
V.  Scholle,  113  N.  Y.  261,  270;  Mat- 
ter of  Woodbury,  40  Misc.  Rep.  143 ; 
Lindo  V.  Murray,  91  Hun,  335; 
Towlcr  V.  Towler,  142  N.  Y.  371; 
Little  Falls  Nat.  Bank  v.  King,  53 
App.  Div.  541,  546;  Graham  v. 
Ackerly,  120  id.  430. 

W£.  g.,  Emens  v.  St.  John,  79 
Hun,  99 ;  Coann  v.  Culver,  188  N.  Y. 
9;  Odell  V.  Clausen,   120  App.  Div. 

535. 
o^Stebbins    v.    Turner,    55    Misc. 

Rep.  587,  593. 

57 1     Williams,     Executors,     451 ; 

Meakings  v.  Cromwell,  5  N.  Y.  136; 

Delafield  v.  Barlow,  107  id.  535,  540; 

Heermans  v.  Robertson,  64  id.  332, 

342;   Cahill  V.  Russell,   140  id.  402; 


Salisbury  v.  Sladc,  160  id.  278;  Phil- 
lips V.  Davies,  92  id.  199,  203;  Corse 
V.  Chapman,  153  id.  466;  Siefke  v. 
Siefke,  34  Misc.  Rep.  77 ;  Dorland  v. 
Dorland,  2  Barb.  63;  Mendell  v. 
Levis,  40  Misc.  Rep.  271,  273;  Salis- 
bury V.  Ryon,  105  App.  Div.  445,  447 ; 
O'Donaghue  v.  Smith,  184  N.  Y. 
365;  Bumham  v.  White,  117  App. 
Div.  515;  Boehenke  v.  McKeon,  119 
id.  30. 

w  Matter  of  Gantert,  136  N.  Y. 
106;  Coogan  V.  Ockerhausen,  55 
Super.  Ct.  286;  s.  c,  11  Civ.  Pro. 
Rep.  315. 

M  Cahill  V.  Russell,  140  N.  Y.  142 ; 
Reynolds  v.  Denslow,  80  Hun,  359. 

w  Paget  V.  Melcher,  42  App.  Div. 
76;  Hobson  V.  Hale,  95  N.  Y.  588; 
Murdock  v.  Kelly,  62  App.  Div.  562. 

61  Matter  of  Will  of  Fox,  52  N.  Y. 
530;  Dill  V.  Wisner,  88  id.  153,  158. 
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to  mortgage,^  or  a  power  to  divide,  a  power  of  sale.^  Where  it  is 
not  stated  in  a  will  who'  shall  sell,  it  is  a  reasonable  construction 
that  the  power  is  to  the  executors.^* 

Execution  of  the  Power.  As  a  peremptory  power  of  sale  is  a  trust 
of  a  power  or,  as  it  is  now  designated,  "  a  power  in  trust "  it  must 
be  executed  in  the  manner  and  for  the  purpose  prescribed  by  the 
donor  or  grantor.^  It  can  in  no  event  contravene  the  established 
rule  against  perpetuities.^  If  a  testamentary  power  is  discretionary 
or  not  a  trust  but  a  mere  naked  power  of  sale,®^  the  sufficiency  of 
the  frame  of  the  power  contained  in  a  will  is  for  a  court  of  law,  for 
courts  of  equity  have  no  cognizance  of  the  construction  of  wills 
unless  they  create  trusts.®^ 

Devolution  of  Power.  As  a  rule  it  may  be  stated  that  a  naked  or 
discretionary  power  dies  with  the  donee,  but  where  the  power  is 
mandatory  and  not  discretionary  it  devolves  on  a  successor  to  the 
trust.«» 

Eztinsnishment  of  Powers.  An  auxiliary  power  of  sale  for  the  bene- 
fit of  legatees  or  devisees  may  be  extinguished  by  their  election,^*^ 
or  if  for  the  purposes  of  an  express  trust,  the  power  of  sale  is 
extinguished  when  such  trust  purpose  ends.*^^  But  an  independent, 
or  naked,  power  of  sale,  disassociated  with  any  express  trust,  may 
not  be  extinguished  because  a  trust  purpose  in  the  same  will  is 
void  or  expires,  or  fails,  but  the  power  may  continue  on  as  the 


^  Potter  V.  Hodgman,  8i  App.  Div. 
233;  Benedict  v.  Arnoux,  154  N.  Y. 
71$;  Albany  Fire  Ins.  Co.  v.  Bay,  4 
id.  9;  Coutant  v.  Servoss,  3  Barb. 
128;  Shrady  v.  Van  Kirk,  77  App. 
Div.  260.    Cf.  Willard  Eq.  Juris.  487. 

«8  Craig  V.  Craig,  3  Barb.  Ch.  76. 

w  I  Williams,  Executors,  451 ;  Da- 
voue  V.  Fanning,  2  Johns.  Ch.  252; 
Lesser  v.  Lesser,  n  Misc.  Rep.  223; 
Meakings  v.  Cromwell,  5  N.  Y.  136; 
Willard,  Eq.  Juris.  487. 

MHetzel  V.  Barber,  69  N.  Y.  i ; 
Benedict  v.  Arnoux,  7  App.  Div.  i 
(revd.,  on  one  point,  154  N.  Y.  715)  ; 
but  see  article  on  Powers  as  to  need- 
less formalities. 

w  Trowbridge  v.  Metcalf,  5  App. 
Div.  318;  and  see  index  "Powers." 


«7  E.  g,.  Fowler  v.  Depau,  26  Barb. 
224;  Lindo  V.  Murray,  91  Hun,  335; 
Emens  v.  St.  John,  79  Hun,  99;  Tow- 
ler  V.  Towler,  142  N.  Y.  371 ;  Walter 
V.  Tompkins,  71  App.  Div.  21. 

«8Mellen  v.  Mellen,  139  N.  Y.  210; 
Smith  V.  Floyd,  56  Misc.  Rep.  196; 
124  App.  Div.  277;  Benedict  v.  Dun- 
ning, no  id.  303. 

^^See  under  §S   112,  166. 

7^  Page  467,  supra,  note  41. 

71  Bruner  v.  Meigs,  64  N.  Y.  506 ; 
Benedict  v.  Webb,  98  id.  460;  Mellen 
V.  Mellen,  139  id.  210,  220;  Sweeney 
V.  Warren,  127  id.  426;  Harriot  v. 
Prime,  155  id.  5;  Hurrell  v.  Hurrell, 
65  App.  Div.  527;  Trask  v.  Sturgcs, 
170  N.  Y.  482;  Bender  v.  Paulus,  118 
App.  Div.  23. 
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devise  of  a  naked  or  discretionary  power,  presumably  conferred  for 
the  general  benefit  of  the  estate  and  overriding  the  whole  estate 
as  it  wereJ^ 

Equitable  Conversioii.  The  execution  of  a  naked  power  of  sale  by 
an  executor  does  not  operate  as  an  equitable  conversion  of  an 
infant's  interest  in  the  lands  subject  to  the  power J^  It  is,  however, 
beyond  the  scope  of  this  treatise  to  discuss  equitable  conversion* 
which  in  spite  of  language  is  always  a  matter  of  intention^* 

Charge  on  Lands.  As  it  is  established,  that  when  debts  are  charged 
on  lands  by  a  solvent  testator,  or  when  executors  have  a  power  of 
sale  to  pay  debts,  no  proceedings  under  the  statute  enabling  resort 
to  a  sale  of  the  real  property  of  decedent  is  allowable,  we  may 
briefly  next  refer  to  that  subject,  before  completing  our  review  of 
executors'  powers  of  sale.  The  question  whether  debts  or  legacies 
are  charged  on  land  is  of  less  importance  than  formerly,  now  that 
lands  are  made  by  statute  ulterior  assets  for  the  payment  of  debts 
and  may  also  be  freely  taken  on  execution.''**  But  the  question 
remains  often  of  importance  to  creditors  as  avoiding  cumbersome 
circuity,  and  to  devisees  or  legatees  always  in  the  marshalling  of 
assets  '*  or  in  disputes  with  next  of  kin  or  legatees  as  to  the  primary 
fund  for  debts. 

By  the  common  law  of  England,  lands  of  a  deceased  person  were 
not  liable  to  answer  his  simple  contract  debts,  and  indeed  the  heir 
was  only  liable  for  the  specialty  debts  of  the  ancestor  when  he  had 
not  aliened.  So  lands  devised  were  not  answerable  at  all  unless 
charged."  Again  lands  could  not  be  sold  by  the  common  law,  on 
execution  for  debt.''®  By  Statute  of  England,  3  and  4  Wm.  and 
Mar)-,  c.  14,^  a  partial  remedy  was  given  to  specialty  creditors  so 
as  to  reach  lands  in  the  hands  of  the  heir  and  devisee  jointly,  but 

■^^Lindo  V.  Murray,  91  Hun,  345;  ^^Hogan  v.  Kavanaugh,  138  N.  Y. 

Crittenden    v.    Fairchild,    41    N.    Y.  417,  422;  Little  Falls  Nat.  Bank  v. 

289;  Kinnier  v.  Rogers,  42  id.  531;  King,  53  App.  Div.  541,  544. 

Strube  v.  Lentzback,   12   Misc.  Rep.  ''^  Harvey  v.  Kennec'y,  8i  App.  Div. 

2x6;  Taber  v.  Willets,  i  App.  Div.  261;    Matter    of    Paddock,    id.    268; 

285;  Cussack  V.  Tweedy,  126  N.  Y.  Schmidt    v.    Limmer,    91     id.    360; 

81;  McCready  v.  Metropolitan  Life  Robinson  v.  Kelso,  53  Misc.  Rep.  89. 
Ins.  Co.,  83  Hun,  526 ;  affd.,  148  N.  ,       '^  Powell,    Devises,    644 ;    Jarman, 

Y.  761;  Walter  v.  Tompkins,  71  App.  Wills,  chap.  46;   Cruise,  Dig.  tit.   i, 

Div.  21 ;  sed  cf.  Read  v.   Williams,  §  56,  note  of  Greenleaf ;  Read  v.  Pat- 

125  N.  Y.  at  p.  571.  terson,  134  N.  Y.  128,  131. 

78  Matter  of  McKay,  37  Misc.  Rep.  '^^  3  Black.  Comm.  418. 

590;  cf.  Matter  of  Keogh,  47  »d.  37.  "^^A.  D.  circ,  1692. 

74  Read  v.  Williams,  125  N.  Y.  560. 
See  Index,  **  Conversion." 
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not  severally;  and  the  statute  was  held  to  apply  only  to  specialty 
debts.**  Not  until  1833  were  lands  of  a  deceased  subjected  by  law 
to  the  payment  of  his  simple  contract  debts  in  England.®^ 

In  America  the  common  law  was  changed  earlier.  By  act  of  the 
British  parliament  in  1732,  lands  in  the  colonies  were  made  assets 
for  the  payment  of  all  simple  contract  debts,  in  like  manner  aa 
lands  were  in  England  for  the  payment  of  specialty  debts.®  But  it 
seems  to  have  remained  the  law  of  New  York  until  1774  that  the 
heir  was  not  liable  for  even  the  specialty  debts  of  the  ancestor 
after  he  had  aliened  the  land  which  had  descended,  and  that  a 
devisee  was  not  liable  for  the  testator's  debts;  for,  in  1774,  the 
English  act  of  3  and  4  Wm.  and  Mary,  c.  14,  noticed  above,  was  first 
specially  re-enacted  here.®  After  the  American  Revolution,  the  heir 
and  devisee  were  made  liable  in  all  cases  for  all  debts  of  the  decedent, 
special  or  simple,  to  the  extent  of  the  lands  received  by  them,  but 
only  in  case  the  personalty  was  insufficient.^  By  the  same  act  a 
remedy  was  prescribed,  and  executors  or  administrators,  if  they  had 
reason  to  a-pprehend  that  the  personalty  of  a  deceased  was  insuffi- 
cient to  discharge  his  debts,  might  apply  to  the  Probate  Court  or  to 
a  surrogate  for  an  order  to  sell  his  real  estate.*^  This  act  was 
subsequently  enlarged  and  re-enacted  in  the  various  revisions,®®  and 
so  passed  into  the  Revised  Statutes,®^  and  thence  into  the  last  Code.^ 
It  consequently  remains  the  basis  of  the  modern  law  charging  lands 
generally  with  the  payment  of  decedent's  debts.  But  the  statute, 
as  often  amended,  in  no  such  case  permits  a  resort  to  realty  unless 
the  personalty  is  insufficient,^  for  personalty,  unless  exonerated,'  is 
always  the  primary  fund.®®    If  the  lands  are  charged  with  the  pay- 

80  Note  I  Greenleaf's  Cruise,  64.  «« i  K.  &  R.  317 ;  i  R.  L.  444. 

81  3  &  4  Wm.  IV,  chap.  104 ;  Mat-  ^7  2  R.  S.  100. 

ter  of  Gantert,  136  N.  Y.  106,  112.  88  Code  Civ.  Proc,  §  2749  ^^Q- 

825    Geo.    II,    chap.    7;    4    Kent  80  Ferguson   v.   Broome,    i    Bradf. 

Comm.  429.    This  act  does  not  go  to  10;  Kingsland  v.  Murray,  133  N.  Y. 

the    extent    that    Chancellor    Kent  170;  Matter  of  Catlin,  57  Misc.  Rep. 

states.     I  recall  seeing  that  the  con-  269. 

struction  accorded  it  was  much  com-  ^^    Kent    Comm.    420;    Magna- 

plained  of  in  the  colonial  times.  Charta,  chap.  8;  Cruise,  Dig.  tit.   i, 

83  Chap.  12,  Laws  of  1774.  §§  57,  59;  Kingsland  v.  Murray,  133 

8*  Chap.  27,  Laws  of  1786;  Read  v.  N.  Y.  170;  Lupton  v.  Lupton,  2  Johns. 

Patterson,  134  N.  Y.  at  p.  131;  Fer-  Ch.   614;    Hoes    v.    Van    Hoesen,    r 

guson  V.  Broome,  i  Bradf.  at  p.  13;  Barb.   Ch.  379;   affd.,    i   N.  Y.   121; 

Kingsland  v.  Murray,  133  N.  Y.  at  Matter  of  Goetz,  71  App.  Div.  272, 

p.  174.  275;  Turner  v.  Mather,  86  id.  172. 
88  Chap.  27,  Laws  of  1786;  i  J.  & 

V.  276. 
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ment  of  debts  by  the  will  of  a  solvent  testator,  this  statute  does 
not  apply,**  as  the  charge  creates  a  trust  against  the  devisee  in 
favor  of  the  creditors,  and  the  remedy  is  by  bill  to  enforce  the 
trust.*® 

If  there  is  a  mandatory  power  of  sale  in  a  will  to  pay  debts, 
the  statute  enabling  the  sale  of  lands  for  a  deficiency  of  personalty 
has  no  relevancy  ;•'  the  creditor's  remedy  is  to  enforce  the  power 
in  trust  (which  such  a  power  is  **)  by  suit  on  the  equity  side  of  the 
court,^  If  the  power  of  sale  is  not  peremptory,  but  wholly  dis- 
cretionary, then,  if  it  be  executed  and  the  lands  be  sold  under  it,  the 
proceeds  (while  they  may  in  a  proper  proceeding  be  reached  as 
assets  for  the  payment  of  debts)  remain  lands  as  to  devisees.®* 
Where  the  power  of  sale  does  not  operate  as  a  conversion,  or,  in 
other  words,  is  not. peremptory,  but  a  mere  naked  or  discretionary 
power,  and  the  executor  or  grantee  refuses  to  exercise  it  for  the 
benefit  of  creditors  when  the  personalty  is  inadequate;  or  wher<j 
the  power  is  so  limited  by  restrictions,  consents  of  third  persons, 
etc,  as  to  be  practically  inoperative,  and  the  personalty  is  inade- 
quate, it  seems  that  the  power  may  be  disregarded;®^  and  in  such 
cases  the  remedy  of  the  creditors  may  still  be  under  the  statute 


»Subd  3,  4»  5  2757,  Code  Civ. 
Proc. ;  Youngs  v.  Youngs,  45  N.  Y. 
254;  Little  Falls  Nat.  Bank  v.  King, 
53  App.  Div.  541,  546. 

«2  R.  S.  64,  §  46;  Story,  Eq.  Juris. 
I  1245;  Willard,  Eq.  Juris.  486;  Hoyt 
v.  Hoyt,  85  N.  Y.  at  p.  142;  McCorn 
v.  McCom,  100  id.  511;  Scott  v. 
Stebbins,  91  id.  605;  Gift  v.  Moses, 
116  id.  at  p.  152;  Little  Falls  Nat. 
Bank  v.  King,  53  App.  Div.  541,  546; 
Conkling  v.  Weatherwax,  90  App. 
Div.  585. 

«*  Subd.  4,  i  2757,  Code  Civ.  Proc. ; 
Coogan  v.  Ockerhausen,  1 1  Civ.  Proc. 
Rep.  315;  Matter  of  Rosenfield,  5 
Dcm.  261;  Holly  v.  Gibbons,  176 
N.  Y.  520,  526. 

« Smith  V.  Bowen,  35  N.  Y.  83; 
Russell  V.  Russell,  36  id.  581;  Ma- 
nier  v.  Phelps,   15  Abb.  N.  C.    123, 


137;  Kinnier  v.  Rogers,  42  N.  Y.  531, 

534. 

«*  Subd.  4,  §  2757,  Code  Civ.  Proc. 
McKay  v.  Green,  3  Johns.  Ch.  56 
Matter  of  Rowley,  38  Misc.  Rep.  622 
Holly  V.  Gibbons,  176  N.  Y.  520 
Matter  of  Gantert,  136  id.  106;  cf 
Mellen  v.  Mellen,  139  id.  210. 

<w  Erwin  v.  Loper,  43  N.  Y.  521 ; 
Matter  of  City  of  Rochester,  no  id. 
p.  167;  Matter  of  McComb,  117  id. 
378;  Matter  of  Power§,  124  id.  at 
p.  368;  Little  Falls  Nat.  Bank  v. 
King,  53  App.  Div.  541,  546;  Matter 
of  Tatum,  169  N.  Y.  514;  Stebbins  v. 
Turner,  55  Misc.  Rep.  584,  593. 

^  Macy  V.  Sawyer,  66  How.  Pr. 
381 ;  Little  Falls  Nat.  Bank  v.  King. 
53  App.  Div.  541,  546;  Parker  v. 
Beer,  65  id.  598;  affd.,  173  N.  Y.  332. 
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to  obtain  a  sale  of  the  land.^  Such  an  application  to  a  surrogate 
may  also  be  amended  on  motion.^ 

Where  some  debts  are  charged  on  land  and  some  are  not  so 
charged,  and  the  personalty  is  inadequate  to  defray  the  debts  not 
charged,  creditors  of  the  latter  class  may  still  resort  to  the  statute 
and  apply  for  a  sale  of  the  lands.*  When  a  testator  proves  in- 
solvent, the  question  of  resorting  to  the  statute  for  a  sale  of  the 
lands  and  equalizing  the  dividend  of  all  creditors  arises,  independ- 
ently of  a  charge  on  lands,  in  favor  of  particular  creditors  only.^ 

Creditors  become  parties  in  invitum  to  proceedings  to  sell  dece- 
dent's lands  only  for  the  purpose  of  proving  their  debts  and  not 
resisting  sale.^ 

It  is  to  be  observed  that  a  power  of  sale  to  pay  debts  will  never 
be  held  discretionary,  or  dependent  on  the  will  of  the  grantee,*  if 
another  construction  is  possible  without  contravening  the  general 
purpose  and  scope  of  the  will.** 

Whether  a  peremptory  power  to  sell  at  a  fixed  sum  (practically 
unattainable)  may  be  regarded  as  mandatory  so  as  to  defeat  an 
application  to  resort  to  lands  of  decedent,  or  ineffectual  and  dis- 
regarded, is  hardly  doubtful.** 

Having  shown  the  reasons  why  charges  on  lands  may  be  of 
importance  to  creditors  or  devisees  especially,  we  may  next  discuss 
the  more  general  principles  employed  by  courts  in  determining 
whether  or  not  a  settlement  or  will  contains  a  charge  on  lands. 

It  is  now  settled  that  a  mere  direction  to  pay  debts  does  not  make 
them  a  charge  on  lands.^  So  a  discretionary  power  of  sale  to  carry 
out  the  provisions  of  a  will  does  not  charge  legacies  on  land  spe- 
cifically devised.^ 

88  S  2757,  subd.  4,  Code  Civ.  Proc. ;  5  Matter  of  Gantert,  136  N.  Y.  at 

Matter  of  Wood,  70  App.  Div.  321;  p.  no. 

Matter  of  Gantert,  136  N.  Y.  at  p.  *See  the  power  ot  sale  in  Koezly 

no;    Redfield,    Surrogates'    Pr.   693,  v.  Koezly,  31  Misc.  Rep.  397. 

citing  Matter  of  Hervy,  67  Hun,  13,  7  Lupton  v.  Lupton,  2  Johns.   Ch. 

21  N.  Y.  Supp.  685 ;  Little  Falls  Nat.  614,  625 ;  Matter  of  Will  of  Fox,  52 

"Bank  v.  King,  53  App.  Div.  541,  546.  N.  Y.  530;  Matter  of  City  of  Roch- 

0^  Matter    of   Ibert,  48   App.    Div.  ester,    no   id.    159,    165;    Matter   of 

510.  Powers,  124  id.  361 ;  Matter  of  Bing- 

1  Little  Falls  Nat.  Bank  v.  King,  ham,  127  id.  296,  314;  Morris  v. 
53  App.  Div.  541;  Matter  of  Rich-  Sickly,  133  id.  456,  458;  cf,  Coogan  v. 
mond,  62  id.  624;  affd.,  168  N.  Y.  Ockerhausen,  11  Civ.  Proc.  Rep.  315. 
385.  ®  Carberry  v.  Ennis,  72  App.  Div. 

2  Id.  489;     Harvey    v.    Kennedy,    81     id. 

3  Matter  of  Campbell,  66  App.  Div.  261 ;  Schmidt  v.  Limmer,  91  id. 
478.  360;  cf.  Matter  of  Plumber,  38  Misc. 

*  I   157,  Real   Prop.  Law.  Rep.  536. 
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In  a  proper  case,  an  intent  to  make  debts  or  legacies  a  charge  on 
land  may  be  implied  from  the  whole  will,  as  well  as  b©  express.' 
But  in  such  a  case^^  the  intent  must  be  clear,  as  the  personalty  is 
the  primary  fund  for  the  payment  of  debts,"  or  legacies.^^ 

A  mere  residuary  clause  following  after  specific  legacies  does  not 
in  itself  make  the  legacies  a  charge  on  land  in  case  there  is  a  de- 
ficiency of  personalty.^* 

In  England  it  is  the  rule,  that  where  the  real  estate  and  the  per- 
sonal estate  are  by  the  residuary  clause  blended  into  one  fund  or 
mass,  legacies  are  chargeable  on  the  real  estate.  They  are  not  then 
primarily  chargeable  on  the  personalty,  but  on  both  realty  and  per- 
sonalty proportionately."  How  far  this  rule  prevails  in  this  State 
is  regarded  as  open,^*  and  to  be  determined  rather  by  the  particular 
circumstances  of  each  case  than  by  the  hard  and  fast  English  rule,^' 
and  for  this  purpose  the  testator's- extrinsic  circumstances  will  be 
regarded." 

Three  years'  limit.  Section  2750,  Code  Civil  Procedure,  was  in- 
tended to  fix  a  time  limit  after  which  heirs,  devisees,  and  bona  fide 
purchasers  of  land  would  be  protected  in  their  estates.*®  After  the 
filing  of  the  petition  to  sell  the  lands,  a  delay  of  many  years  in 
doing  more  will  not,  however,  be  regarded  as  a  waiver.*® 

•  Harris  v.  Fly,  7  Paige,  421 ;  Rey-  263, 267;  Matter  of  City  of  Rochester, 

nolds   V.   Re)molds'   Exr.,   16   N.   Y.  no  N.  Y.  159;  Bevan  v.  Cooper,  72 

257.  259;  Hoyt  V.  Hoyt,  85  id.  142;  id.  317;  Brill  v.  Wright,  112  id,  129; 

McCorn    v.    McCorn,    100    id.    511;  Irwin  v.  Teller,  188  id.  25,  32. 

Stewart  v.  Crysler,  52  App.  Div.  597 ;  **  Reynolds  v.  Reynolds*  Exr.,   16 

Dunham  v.  Deraismes,  165  N.  Y.  65;  N.  Y.  at  p.  261. 

Wellbrook  v.    Otten,   35   Misc.   Rep.  ^^  Myers  v.    Eddy,  47   Barb.   263 ; 

459;  McManus  v.  McManus,  86  App.  Bevan  v.  Cooper,  72  N.  Y.  317,  322; 

Div.  240;  Youngs  v.  Youngs,  102  id.  Hoyt  v.  Hoyt,  85  id.  at  p.  149. 

444;  Irwin  V.  Teller,  115  id.  17;  188  i®  Scott  v.  Stebbins,  91  N.  Y.  605; 

N.  Y.  25,  33.  Wiltsie  v.    Shaw,    100  id.    191,    196; 

^<>Clift  V.   Moses,   116  N.   Y.   144,  McCorn  v.  McCorn,  id.  511;  Brill  v. 
15s;    Matter   of   City   of  Rochester,  Wright,  112  id.  129;  Briggs  v.  Car- 
no  id.  159;  Davidson  v.  Rightmyer,  rol,  117  id.  288. 
38  Misc.  Rep.  493 ;  Lodiger  v.  Can-  ^^  Brill  v.  Wright,  1 12  N.  Y.  129 ; 
.field,  70  App.  Div.  596.  cf,    Morris    v.    Sickly,    133   id.    456; 

1*  I  Roper  &  White,  Legacies,  671 ;  Lyons   v.   Steinhardt,  37  Misc.   Rep. 

Harvey    v.    Kennedy,   81    App.    Div.  628. 

261;    Matter    of    Paddock,    id.    268;  J®  Slocum  v.  English,  62  N.  Y.  494 ; 

Gillurve    v.    Becker,    56    Misc.    Rep.  White  v.  Kane,  7  N.  Y.  Civ.   Proc. 

157:  et  supra,  p.  471.  Rep.  267,  271.    And  see  §  1538,  Code 

12  Schmidt  v.  Limmer,  91  App.  Div.  Civ.   Proc,   and  Wood  v.    Hubbard, 

360.  29  App.  Div.  166,  169,  as  to  partition. 

iSLupton  v.  Lupton,  2  Johns.  Ch.  ^^  Matter  of  Van  Vleck,  32  Misc. 

614,  625;   Myers  v.   Eddy,  47  Barb.  Rep.  419. 
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§  98.  Surplus  income  of  trust  property  liable  to  creditors* 

Where  a  trust  is  created  to  receive  the  rents  and  profits  of 
real  property,  and  no  valid  direction  for  accumulation  is 
given,  the  surplus  of  such  rents  and  profits,  beyond  the  sum 
necessary  for  the  education  and  support  of  the  beneficiary, 
shall  be  liable  to  the  claims  of  his  creditors  in  the  same 
manner  as  other  personal  property,  which  cannot  be  reached 
by  execution. 

Formerly  section  78,  Real  Property  Law  of  1896,  chapter  XLVI,  General 
Laws: 

§  78.  Surplus  income  of  trust  property  liable  to  creditors.—  Where  a  trust 
is  created  to  receive  the  rents  and  profits  of  real  property,  and  no  valid 
direction  for  accumulation  is  given,  the  surplus  of  such  rents  and  profits, 
beyond  the  sum  necessary  for  the  education  and  support  of  the  beneficiary » 
shall  be  liable  to  the  claims  of  his  creditors  in  the  same  manner  as  other 
personal  property,  which  cannot  be  reached  by  execution.^© 

Section  78  was  formerly  i  Revised  Statutes,  729,  section  57: 
§  57.  Where  a  trust  is  created  to  receive  the  rents  and  profits  of  lands, 
and  no  valid  direction  for  accumulation  is  given,  the  surplus  of  such  rents 
and  profits,  beyond  the  sum  that  may  be  necessary  for  the  education  and 
support  of  the  person  for  whose  benefit  the  trust  is  created,  shall  be  liable, 
in  equity,  to  the  claims  of  the  creditors  of  such  person,  in  the  same  manner 
as  other  personal  property,  which  cannot  be  reached  by  an  execution  at 
law2i 

Comment  on  this  Section.  Prior  to  the  Revised  Statutes,  trusts 
could  not  be  created  by  third  persons  with  a  proviso  that  the  interest 
of  cestui  que  trust  should  not  be  alienated,  unless  it  were  a  trust 

for  a  married  woman.^    The  history  of  restraints  on  alienation  of 

• 

trust  estates  will  be  noticed  under  the  appropriate  and  subsequent 
section.^  That  section  was,  in  all  probability,  originally  framed  at 
a  time  when  the  revisers  intended  to  limit  express  trusts  to  apply 
income  to  the   instances  of  minors,  femes  covert,  lunatics,  and 

20  Repealed  by  Real  Prop.  Law  of  9,  25 ;  Schenck  v.  Barnes,  25  App. 
1909,  I  460,  art.  14,  chap.  50,  Con-  Div.  153,  155;  156  N.  Y.  316;  Rome 
solidated  Laws.    See  below,  §  460.  Exchange  Bank  v.  Eames,  4  Abb.  Ct. 

21  Repealed,  chap.  547.  Laws  of  App.  Dec.  83,  99 ;  Hallett  v.  Thomp- 
1896.  son,  5  Paige,  586;  De  Graw  v.  Cla- 

^  Supra,    pp.    454,    455;     Lewin,  son,   11   id.  at  p.   140;   Raymond  v. 

Trusts     (Last    ed.),    98,    693,    781;  Harris,  84  App.  Div.  546. 

Bryan  v.  Knickerbocker  i  Barb.  Ch.  ^SReal  Prop.  Law,  S  103. 
409,  412;  Graff  V.  Bonnett,  31  N.  Y. 


^  98 


Creditors  Rights  to  Surplus  Trust  Income. 


477 


spendthrifts ;  ^^  for  a  general  restraint  on  the  alienation  of  all  trusts 
of  this  character  was  unknown  in  the  best  days  of  equity  jurisdic- 
tion.^ When  the  Revised  Statutes  imposed  a  general  restraint  on 
alienation  2*  by  certain  cestuis  que  trustent,  the  section  now  under 
consideration  2'^  was  deemed  necessary  to  prevent  unjust  appropria- 
tions of  income  from  trust  estates.^  But  notwithstanding  the  fact 
that  there  was,  before  the  Revised  Statutes,  no  restraint  on  the 
power  of  alienation  by  cestuis  (which  fact  frequently  led  to  the  loss 
of  the  corpus  of  an  executed  trust),  estates  could  then  be  limited  in 
trust  for  the  benefit  of  persons  until  they  became  insolvent  or 
bankrupt  and  then  remainder  over,  in  the  nature  of  a  shifting  use ;  ^ 
and  this  class  of  limitations  remains  still  validt^ 

Effect  of  this  Section.  The  effect  of  section  98,  from  the  point  of 
view  of  creditors,  is  to  limit  all  trusts,  created  by  third  persons,  to 
receive  and  pay  over  rents,  or  apply  them  to  the  use  of  another,  to 
trusts  for  actual  education  and  suitable  maintenance  ^^  —  a  principle 
eminently  proper  in  view  of  the  unlimited  adoption  by  the  statute  of 
a  restraint  on  the  power  of  alienation.^  In  ordinary  trusts  "to 
receive  and  apply  to  the  use  of,  etc.,  etc.,"  the  trustee  has  no  dis- 
cretion and  cannot  withhold  from  the  beneficiary  the  net  income 
of  the  estate.^  But  the  trust  may  be  so  drawn  as  to  give  the  trustee 
sole  discretion,^  but  in  that  event  the  discretion  would  die  with 
the  trustee^  unless  carried  forward  by  the  settlor  of  the  trust. 
In  all  cases  of  this  character,  the  court  alone  was,  prior  to  1903, 
the  final  arbiter,  therefore,  of  the  beneficiaries'  necessities ;  and  the 


a*  Supra,  pp.  45i»  452. 

28  Lewin,  Trusts,  98 ;  see  argtunent 
in  Noyes  v.  Blakeman,  6  N.  Y.  at  pp. 
S74,  575,  576. 

2«i  R.  S.  73P»  I  3;  Real  Prop. 
Law,  I  103. 
w  I  98,  supra;  i  R.  S.  728,  I  57- 
»  Qute  v.  Bool,  8  Paige,  at  p.  87. 

29  Lewin,  Trusts  (Last  ed),  loi, 
and  cases  cited. 

90  Braml&ll  v.  Ferris,  14  N.  Y.  41 ; 
Raymond  v.  Tiffany,  59  Misc  Rep. 

^3. 
<i  Including    maintenance    of    the 

beneficiar/s     family.       Bnnnell     v. 

Gardner,  4  App.  Div.  331 ;  Andrews 


V.  Whitney,  &2  Hun,  117;  Tollcs  v. 
Wood,  99  N.  Y.  616 ;  Estote  of  Hoyt, 
12  Civ.  Proc.  Rep.  208,  219;  Schenck 
V.  Barnes,  25  App.  Div.  153;  156  N. 
Y.  316;  cf.  Palmer  v.  Hallock,  94 
App.  Div.  485;  Kelsey  v.  Webb,  id. 

571. 
«2  Ihid.,  supra. 

»Qate  y.  Bool,  8  Paige,  83,  88; 
McEvoy  ▼.  Appleby,  27  Hun,  44. 

9*  See  above,  pp.  453,  454;  Ray^ 
mond  V.  Tiffany,  59  Misc.  Rep.  283; 
Russell  V.  Hilton,  37  id.  642. 

>^  Benedict  v.  Dunning,  no  App. 
Div.  303. 
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adjudged  surplus  might  be  Reached  by  a  creditor's  bill,^^  after  the 
return  of  an  execution  unsatisfied.^  It  could  not  be  reached  by  pro- 
ceedings supplementary  to  an  execution.^  The  question,  how  far 
a  court  of  equity  has  power  to  reach  equitable  assets,  independently 
of  statute,  has  been  much  debated.*®  In  1903,  the  power  of  the 
court  in  cases  of  trusts  was  much  modified  by  statute.*^ 

Spendthrift  Trusts  and  Their  Limit.  In  the  text  under  section  96 
of  this  act,  spendthrift  trusts,  or  trusts  created  by  third  persons  for 
the  benefit  of  improvident  children  or  dependents  have  been  no- 
ticed, and  it  is  there  intimated  that  the  conservative  wisdom  of  the 
authorities  of  this  State  tolerates  such  trusts  even  against  the  criti- 
cism of  many  reformers  and  legal  theorists.**  Until  1903,  as  just 
stated  above,  a  court  of  equity  alone  was  the  arbiter  of  the  amount 
necessary  for  the  support  and  maintenance  of  the  beneficiaries  of 
trusts  of  this  character.**  But  as  of  September  i,  1903,  the  Leg- 
islature intervened,  and  where  an  execution  was  obtained  on  a  judg- 
ment for  necessaries  the  judgment  creditor  might  have  execution 
against  the  trustee  for  ten  per  cent,  of  the  income  of  trusts  pro- 
ducing in  excess  of  $20  a  week.*^  This  act  was  subsequently  ap- 
plied to  trusts  productive  of  $12  a  week.**  It  was  very  properly 
held  that  such  legislation  did  not  affect  trusts  created  before  Sep- 


'  8«  §i  1871-1879,  Code  Civ.  Proc. ; 
First  National  Bank  v.  Mortimer,  28 
Misc.  Rep.  686;  Sherman  v.  Skuse, 
45  App.  Div.  335;  affd.,  166  N.  Y. 
345 ;  Matter  of  Temple,  36  Misc.  Rep. 
620;  McGljmn  v.  McGlynn,  37  id. 
12;  Raymond  v,  Harris,  84  App. 
Div.  546;  Rider  v.  Mason,  4  Sandf. 
Ch.  351;  s.  c,  2  Barb.  Ch.  79;  Wil- 
liams v.  Thorn,  70  N.  Y.  270,  273; 
Tolles  v.  Wood,  99  id.  616 ;  Wetmore 
V.  Wetmore,  149  id.  520;  Schenck  v. 
Barnes,  25  App.  Div.  153;  156  N.  Y. 
316;  Miller  v.  Miller,  i  Abb.  N.  C. 
30;  Bunnell  v.  Gardner,  4  App.  Div. 
321;  f/.  Graff  v.  Bonnett,  31  N.  Y. 
9;  Locke  V.  Mabbett,  2  Keyes,  457; 
as  to  personalty,  Code  Civ.  Proc., 
M  187 1,  1879,  2463;  Bergmann  v. 
Lord,  51  Misc.  Rep.  213;  Raymond 
v.  Tiffany,  59  id.  283;  see  a  valuable 
note  to  16  Abb.  N.  C.  at  p.  20  seq. 
»^  Williams   v.   Thorn,   70   N.   Y. 


270;  Dittmar  v.  Gould,  60  App.  Div.. 
94;  Sherman  v.  Tucker,  id.  127; 
Raymond  v.  Tiffany,  59  Misc.  Rep. 

283. 

38  Matter  of  Seymour,  y6  App.  Div. 
300,  301. 

3»2  R.  S.  174,  88  38,  39;  8  1871, 
Code  Civ.  Proc.;  Story,  Eq.  Juris., 
88  2l^,  ^67,  368;  Harper  v.  Clayton, 
35  Law  Rep.  Annot.  211;  4  Kent 
Comm.  61 ;  Tompkins  v.  Fonda,  4 
Paige,  448;  Stewart  v.  McMartin,  5 
Barb.  438,  446;  Hadden  v.  Spader,  20 
Johns.  554;  Dittman  v.  Gould,  60 
App.  Div.  94,  97;  Newton  v.  Jay, 
107  id.  457,  466;  Campbell  v.  Foster,. 
35  N.  Y.  at  p.  365. 

^  See  next  paragraph,  Spend- 
thrift Trusts. 

^  Supra,  p.  452. 

*2  Supra,  p.  477 

**Chap.  461,  Laws  of  1903. 

<*  Chap.  17s,  Laws  of  1905. 
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tember  i,  1903,  when  the  first  act  took  effect.**  This  legislation  was 
a  very  radical  change  in  the  law  of  New  York  relative  to  trusts  for 
the  maintenance  and  support  of  helpless  or  improvident  bene- 
ficiaries.^ Recent  legislation  has,  however,  somewhat  modified  the 
new  departure  for  the  present.*^ 

Assignees  in  64nkniptc7.  It  has  been  both  held  and  denied  that  re- 
ceivers and  assignees  in  bankruptcy  may  reach  the  surplus  income 
of  cestuis  que  trustent,  in  trusts  under  the  third  subdivision  of  sec- 
tion 96  of  this  act,  and  that  it  passes  under  an  assignment  in  bank- 
ruptcy.    Certainly,  in  justice  to  creditors,  it  should  so  pass.*® 

When  Tmst  Created  by  the  Beneficiary.  When  a  trust  is  created  by 
the  beneficiary  himself  for  his  own  benefit  solely,  the  trust  is  not 
regulated  by  this  section,  but  is  made  void  by  statute  as  against 
creditors,  existing  or  subsequent,  of  the  settlor.*®  Yet  it  is  good 
as  an  express  trust  as  to  other  persons.^  Trusts  for  the  benefit  of 
the  settlor  himself  may  easily  be  executed  into  legal  estates  by 
virtue  of  this  statute."  But  the  provisions  of  the  statute,  avoiding 
such  trusts  as  to  creditors,  can  have  no  effect  on  the  limitation  of 
a  remainder  to  a  third  person  if  the  settlor  was  solvent  when  the 
settlement  was  made,  for  the  remainder  is  not  for  the  benefit  of  the 
settlor. 


^King  V.  Irving,  103  App.  Div. 
420;  Sloane  v.  Tiffany,  id.  540;  De- 
muth  V.  Kemp,  130  id.  546. 

«  See  I  96,  supra,  pp.  452,  453. 

*^Chap.  148,  Laws  of  1908;  cf. 
f  1879,  Code  Civ.  Proc.;  Bergmann 
V.  Lord,  51  Misc.  Rep.  213. 

*8In  re  Baudoine,  76  Fed.  556; 
modified  in  C.  C.  App.,  loi  Fed. 
Rep-  574;  Brown  v.  Barker,  68  App. 
Div.  592;  McNaboe  v.  Marks,  51 
Misc.  Rep.  207;  sed  cf.  Butler  v. 
Baudoine,  84  App.  Div.  215. 

^2  R.  S.  135,  §  I ;  Young  v.  Heer- 
mans,  66  N.  Y.  374;  Spies  v.  Boyd,  i 
£.  D.  Smith,  445,  448;  Schenck  v. 


Barnes,  25  App.  Div.  153;  Schenck  v. 
Barnes,  156  N.  Y.  316;  S  34,  chap.  45, 
Laws  of  1909,  formerly  I  23,  chap. 
417,  Laws  of  1897;  Hadden  v.  Spader, 
20  Johns.  554;  Kane  v.  Hill,  102  App. 
Div.  370;  cf.  Wainwright  v.  Low^ 
132  N.  Y.  313. 

,«>Gilman  v.  McArdle,  99  N.  Y. 
451,  457;  Townshend  v.  Frommer^ 
125  id.  446;  Raymond  v.  Harris,  84 
App.  Div.  546;  Newton  v.  Jay,  107 
id.  457;  cf.  Wainwright  v.  Low,  13a 
N.  Y.  313. 

'*  Supra,  Real   Prop.  Law,   J  92 ; 
and  see  note  to  16  Abb.  N.  C.  23. 
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§  99.  When  an  authorized  trust  is  valid  as  a  power.    Where 

an  express  trust  relating  to  real  property  is  created  for  any 
purpose  not  specified  in  the  preceding  sections  of  this  article^ 
no  estate  shall  vest  in  the  trustees ;  but  the  trust,  if  directing 
or  authorizing  the  performance  of  any  act  which  may  be 
lawfully  performed  under  a  power,  shall  be  valid  as  a  power 
in  trust,  subject  to  the  provisions  of  this  chapter.  Where  a 
trust  is  valid  as  a  power,  the  real  property  to  which  the 
trust  relates  shall  remain  in  or  descend  to  the  persons  other- 
wise entitled,  subject  to  the  execution  of  the  trust  as  a  power. 

Formerly  section  79,  Real  Property  Law  of  1896,  chapter  XL VI,  General 
Laws: 

§  79.  When  an  authorized  trust  is  valid  as  a  power. —  Where  an  express 
trust  relating,  to  real  property  is  created  for  any  purpose  not  specified  in 
the  preceding  sections  of  this  article,  no  estate  shall  vest  in  the  trustees;  but 
the  trust,  if  directing  or  authorizing  the  performance  of  any  act  which 
may  be  lawfully  performed  under  a  power,  shall  be  valid  as  a  power  in 
trust,  subject  to  the  provisions  of  this  chapter.  Where  a  trust  is  valid  as 
a  power,  the  real  property  to  which  the  trust  relates  shall  remain  in  or 
descend  to  the  persons  otherwise  entitled,  subject  to  the  execution  of  the 
trust  as  a  power.*^ 

Section  79  was  formerly  i  Revised  Statutes,  729,  sections  58  and  59: 
§  58.  Where  an  express  trust  shall  be  created,  for  any  purpose  not  enu- 
merated in  the  preceding  sections,  no  estate  shall  vest  in  the  trustees;  but 
the  trust,  if  directing  or  authorizing  the  performance  of  any  act  which  may 
be  lawfully  performed  under  a  power,  shall  be  valid  as  a  power  in  trust, 
subject  to  the  provisions  in  relation  to  such  powers,  contained  in  the  third 
article  of  this  title.*® 

S  59.  In  every  case  where  the  trust  shall  be  valid  as  a  power,  the  lands  to 
which  the  trust  relates,  shall  remain  in,  or  descend  to  the  persons  otherwise 
^entitled,  subject  to  the  execution  of  the  trust  as  a  power.*^ 

Comment  of  Section  99.  Farther  back  than  the  time  of  Littleton, 
it  was  well  settled  that  a  power  of  sale  for  a  pious  use  could  over- 
ride an  inheritance,  and  be  vested  in  others  than  the  heirs  taking 
the  land  by  descent."  So  Coke  distinctly  states  that  a  power  and  an 
inheritance  in  land  may  be  separate ;  or,  in  other  words,  that  a  power 
of  sale  may  be  in  one  person  and  the  legal  title  to  the  estate  in  an- 

82  Repealed  by  Real  Prop.  Law  of  »*  Repealed,    chap.    547.    Laws    of 

1909,  I  460,  art.   14,  chap.  50,  Con-  1896. 

jBolidated  Laws.    See  below,  I  460.  »Litt.,  I   169;  and  see  above,  p. 

B9  Repealed,    chap.    547>    Laws    of  465,  under  f  97;  cA  Litt.,  I  383. 
J896. 
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other.^  Sir  Edward  Sugden  points  out  that  this  power  was  sepa- 
rated from  the  legal  title  as  early  as  the  reign  of  King  Henry  VI 
(A.  D.  1422-1461).^  After  the  Statute  of  Wills ^  executors  fre- 
quently took  a  power  of  sale  without  the  inheritance  which  went  to 
the  heirs.^  Where  the  executors  took  a  fee,  the  trust  might  cover 
the  power,  for  a  normal  fee  embraces  all  powers.^  .  But  the  distinc- 
tion between  a  power  strictissimi  juris  and  a  trust,  or  a  power  in 
trust,  was  formerly  this,  says  Sugden :  "  Powers  are  never  impera- 
^yg .  41  *  «  trusts  are  always  imperative."  ®^  Thus,  before  the 
Revised  Statutes,  the  distinction  between  powers  in  trust  and  ex- 
press trusts  where  the  trustee  had  the  inheritance  was  well  estab- 
lished, and  there  might  be  a  trust  in  lands  without  an  estate  at  law.^ 
The  Revised  Statutes  simply  extended  the  application  of  this  distinc- 
tion, and  embraced  in  powers  in  trusts  all  trusts  except  those  men- 
tioned in  its  four  express  trust  purposes.^ 

Powers  in  Trust.  It  has  been  intimated  fhat  the  original  revisers 
committed  an  error  in  their  attempt  to  enumerate  all  the  proper  occa- 
sions for  creating  a  trust  estate.®*  But  this  enumeration  in  the 
Revised  Statutes  of  the  four  express  trust  purposes  has  not  deprived 
ownefs  of  property  of  the  power  of  impressing  a  great  variety  of 
active  trusts  on  their  estates;  such  trusts  are  now  powers  in  trust 
and  not  trusts  under  the  96th  section  of  this  act.®^  The  original 
revisers  saw  no  objection  to  the  continuation  of  trusts  as  powers. 


MCo.  Litt.  113a,  and  Mr.  Har- 
grave's  note  146,  Id. 

^  I  Powers,  129. 

88  32  Hen.  VIII,  chap,  i ;  34  &  35 
id.,  chap.  5. 

»Scc  cases  cited,  i  Sugd.  Pow. 
130,  and  Hargrave's  note  to  Co.  Litt. 

113a. 

«>  Hetzel  V.  Barber,  69  N.  Y.  i,  7 ; 
Jennings  v.  Conboy,  73  id.  230;  Fay 
V.  Taylor,  31  Misc.  Rep.  32. 

•I2  Powers,  158;  Towler  v. 
Towler,  142  N.  Y.  371,  375. 

<8See  Jarman,  Devises,  chap. 
XXXV,  p.  204  seq.,  "Estates  of 
Trustees,''  with  extensive  citations  of 
the  old  cases. 

®  §  96,  supra.  See  note  of  Re- 
visers with  I  R.  S.  729,  I  58. 

M  Downing  v.  Marshall,  23  N.  Y. 
at  p.  380. 

31 


*  Fanners'  Loan  &  Trust  Co.  v. 
Carroll,  5  Barb.  613,  652;  Selden  v. 
Vermilya,  3  N.  Y.  525,  536;  Belmont 
V.  O'Brien,  12  id.  394,  403 ;  Downing 
V.  Marshall,  23  id.  366;  Gilman  y. 
Reddington,  24  id.  9,  15;  Delaney  v. 
McCormack,  88  id.  174,  181 ;  Konva- 
linka  v.  Schlegel,  104  id.  125,  130; 
Chamberlain  v.  Taylor,  105  id.  185, 
192;  Holly  V.  Hirsch,  135  id.  590; 
Booth  V.  Baptist  Church,  126  id.  215, 
239;  Townshend  v.  Frommer,  125  id. 
446,  457;  Kemochan  v.  Marshall,  165 
id.  472,  479;  Murray  v.  Miller,  178 
id.  316;  Reynolds  v.  Denslow,  80 
Hun,  359;  Bennett  v.  Rosenthal,  (i 
Daly,  91 ;  Denison  v.  Denison,  103 
App.  Div.  at  p.  528;  Matter  of  Kel- 
logg. 187  N.  Y.  355. 
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They  so  distinctly  state  in  their  notes  to  the  article  on  Powers. 
Thus  limitations  of  active  trusts  to  partition  are  not  express  trusts^ 
but  valid  as  powers  in  trust  ;^  so  limitations  to  appraise,  divide 
shares,  sell  or  convey,  are  valid  as  powers  in  trust*^  A  power  of 
sale  for  the  benefit  of  creditors  or  legatees  is  a  power  in  trtist.^ 
But  a  trust  which  is  merely  passive  cannot  be  validated  as  a  power 
in  trust ;  such  a  trust  is  annihilated  by  force  of  the  existing  Statute 
of  Uses  as  revised.®* 

Defective  Express  Trusts  not  Valid  as  Powers.  A  trust  purpose,  speci- 
fied in  section  96  of  this  act,  cannot  be  validated  as  a  power  in  trust 
because  it  fails  as  an  express  trust.''^  There  must  be  a  definite  ben- 
eficiary entitled  to  enforce  a  trust,  when  not  a  charitable  use, 
\\hether  the  trust  is  under  the  96th  section  of  this  act  or  is  under  this 
section  "  a  power  in  trust."  ^*  So  the  use  must  in  both  cases  be  suf- 
ficiently definite  to  be  capable  of  judicial  enforcement^  without 
resort  to  the  doctrine  of  cy  prcs,  unless  it  is  a  charitable  trust.'''  • 


•«  Irving  v.  De  Kay,  9  Paige,  521 ; 
De  Kay  v.  Irving,  5  Den.  646,  649; 
Palmer  v.  Marshall,  81  Hun,  15; 
Manice  v.  Manice,  43  N.  Y.  303,  364; 
Konvalinka  v.  Schlegel,  104  id.  125, 
130;  Henderson  v.  Henderson,  113 
id.  I. 

^  Townshend  v.  Frommer,  125  N. 
Y.  446,  459;  Konvalinka  v.  Schlegel, 
104  id.  125,  130;  Delaney  v.  McCor- 
mack,  85  id.  174,  181;  Manice  v. 
Manice,  43  id.  303,  364;  Oilman  v. 
Reddington,  24  id.  9,  15;  Cooke  v. 
Piatt,  98  id.  36;  Henderson  v.  Hen- 
derson, 113  id.  I,  11;  Matter  of 
Wilkin,  183  id.  104,  109;  cf.  Chapl. 
Express  Trusts  &  Pow.,  S  552. 

<®  Manier  v.  Phelps,  15  Abb.  N.  C. 
123,  137 ;  Russell  v.  Russell,  36  N.  Y. 
581 ;  Smith  v.  Bo  wen,  35  id.  83;  Kin- 
nier  v.  Rogers,  42  id.  531,  534;  Mat- 
ter of  Gantert,  136  id.  106. 

«®  Townshend  v.  Frommer,  125  N. 
Y.  446,  457;  Adams  v.  Perry,  43  id. 
487,  496;  'Verdin  v.  Slocum,  71  id. 
345;  McComb  v.  Title  Guarantee  & 
Trust  Co.,  36  Misc.  Rep.  370;  Wain- 
right  v.  Low,  132  N.  Y.  313;  Matter 
of  Stewart,  88  App.  Div.  23,  30; 
Murray  v.  Miller,  178  N.  Y.  316. 


■^OHawley  v.  James,  16  Wend.  6i; 
Arnold  v.  Gilbert,  3  Sandf.  Ch.  563; 
Lang  v.  Ropke,  5  Sandf.  363,  372; 
Matter  of  Hall,  24  Hun,  153 ;  Garvey 
v.  McDevitt,  72  N.  Y.  556,  562; 
Staples  V.  Hawes,  39  App.  Div.  548; 
Lewis  V.  Howe,  64  id.  572;  McComb 
V.  Title  Guarantee  &  Trust  Co.,  36 
Misc.  Rep.  370;  Murray  v.  Miller, 
178  N.  Y.  316,  323;  and  see  below 
under  §  137,  Real  Prop.  Law;  cf. 
Konvalinka  v.  Schlegel,  104  N.  Y. 
at  p.  130. 

■^1  Farmers*  Loan  &  Trust  Co.  v. 
Carroll,  5  Barb.  613;  Sweeney  v. 
Warren,  127  N.  Y.  426;  Tilden  v. 
Green,  130  id.  29,  64,  unless  the 
power  in  trust  is  for  a  charitable, 
religious,  pious  or  educational  use, 
when,  see  chap.  701,  Laws  of  1893, 
now  §  113,  Real  Prop,  Law. 

72  Owen  V.  Miss.  Soc.  M.  E. 
Church,  14  N.  Y.  380,  406;  Beek- 
man  v.  Bonsor,  23  id.  298;  Bascom 
v.  Albertson,  34  id.  584,  592;  Prich- 
ard  v.  Smith,  95  id.  76,  81. 

■^s  Adams  v.  Perry,  43  N.  Y.  at  p. 
498;  Holland  v.  Alcock,  108  id.  312, 
330;  Cottman  v.  Grace,  112  id.  299^ 
306;  Tilden  v.  Green,  130  id.  29. 
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No  Particular  Language  Necessary  to  Create  a  Power  in  Trust.  No  par- 
ticular language  is  necessary  to  create  a  power  in  trust.  Any  lan- 
guage indicative  of  an  intention  to  create  it  is  sufficient.^*  But  an 
intention  to  create  an  express  trust  will  not  be  inferred  where  the 
purpose  may  be  accomplished  as  a  power.^* 

Power  in  Trust  is  Imperative.  A  power  in  trust  is  as  peremptory 
and  imperative  as  an*  express  trust/**  excepting  where  it  is  made  to 
depend  wholly  on  the  will  of  the  grantee;"  and  in  that  case  it  is 
not  unlike  some  kinds  of  honorary  or  discretionary  trusts.*^®  If  a 
limitation  in  trust  is  so  indefinite  as  not  to  be  capable  of  enforce- 
ment without  superseding  the  discretion  of  a  trustee,  it  is  not  good.^* 

Trustee  of  a  Power  in  Trust  Cannot  Contravene  Trust.  A  trustee  of  a 
power  in  trust  cannot  commit  a  breach  of  trust,  or  alienate  the 
property  in  contravention  of  the  trust,**  any  more  than  can  a  trus- 
tee of  an  express  trust.®^  Thus  the  grantee  of  a  trust  power  cannot 
appoint  to  grandchildren  when  children  are  specified  as  the  objects 
of  the  power;®  and  such  was  the  old  law  before  the  Revised 
Statutes.®* 

Devolution  of  Trust  Powers.  Upon  the  death  of  a  sole  surviving 
trustee  of  a  power  in  trust  the  trust  devolves  on  the  Supreme  Court, 


■'^  Reynolds  v.  Denslow,  80  Hun, 
359;  Leggett  v.  Perkins,  2  N.  Y. 
297;  Wright  V.  Douglass,  7  id.  564; 
Dillaye  v.  Greenough,  45  id.  438,  445 ; 
Vernon  v.  Vernon,  53  id.  351 ;  Heer-' 
mans  v.  Robertson,  64  id.  332 ;  Moore 
V.  Hegeman,  72  id.  376,  384 ;  Donovan 
V.  Van  De  Mark,  78  id.  244;  Morse 
V.  Morse,  85  id.  53. 

7»  Tucker  v.  Tucker,  5  N.  Y.  408; 
Heermans  v.  Robertson,  64  id.  332; 
Henderson  v.  Henderson,  113  id.  i, 
11;  Robert  v.  Corning,  89  id.  at  p. 
237;  Steinhardt  v.  Cunningham,  130 
id.  at  p.  300;  cf.  Close  v.  Farmers' 
Loan  &  Trust  Co.,  195  id.  92. 

■^^I  IS7»  Real  Prop.  Law;  i  R. 
S.  734,  §  96;  Smith  v.  Floyd,  140  N. 
Y.  337;  Downing  v.  Marshall,  23  id. 
at  p.  380;  Farmers'  Loan  &  Trust 
Co.  V.  Carroll,  5  Barb,  at  p.  653. 

'^'^f  157,  Real  Prop.  Law. 

'*5  Harv.  Law  Rev.  389-402;  Mat- 
ter of  Wilkin,  183  N.  Y.  104;  Bene- 


dict V.  Dunning,  no  App.  Div.  303; 
Russell  v.  Hilton,  80  id.  178;  and 
see  p.  453,  supra. 

79  Phillips  V.  Phillips,  112  N.  Y. 
197,  204;  Lawrence  v.  Cook,  104  id. 
632;  Co'.lister  v.  Fassitt,  7  App.  Div. 
20;  Foose  v.  Whitmore,  82  N.  Y. 
405;  Tilden  v.  Green,  130  id.  29,  63; 
Benedict  v.  Dunning,  no  App.  Div: 
303;  Lewin,  Trusts,  171  scq. 

80  Russell  v.  Russell,  36  N.  Y.  581, 
584;  McPherson  v.  Smith,  49  Hun, 
254;  Arnoux  v.  Phyfe,  6  App.  Div. 
605 ;  Benedict  v.  Arnoux,  7  id.  i ; 
revd.,  154  N.  Y.  715;  Gardner  v. 
Dembinsky,  52  App.  Div.  473.  And 
see  under  8  172,  Real  Prop.  Law. 

81  S  T05,  Real  Prop.  Law. 

82  Austin  V.  Oakes,  1 17  N.  Y.  577 ; 
Townsend  v.  Townsend,  27  Misc. 
Rep.  268. 

88  I  Chance,  Powers,  S  990;  2  Sug- 
den,  Powers,  253.  v 
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under  the  ibist  section  of  this  act,®*  as  it  is  applicable  to  powers  in 

trust.*^ 

What  Trust  Purposes  are  Lawful  as  Powers  in  Trust.  What  trust  pur- 
poses are  lawful  as  powers  in  trust,  flie  statute  does  not  attempt  to 
specify,®^  except  negatively  by  excluding  them  from  the  96th  section 
of  this  act.  They  were  the  trusts  lawful  by  the  common  law,  and 
not  now  included  in  the  ''  four  express  trust  purposes" 

Beneficiaries  of  a  Power  in  Trust  As  stated  before,  in  order  that  a 
trust  may  be  valid  as  a  power  in  trust  there  must  be  a  definite  and 
certain  beneficiary  entitled  to  come  into  equity  and  enforce  the 
trust,®''  unless  the  limitation  is  to  a  charitable,  religious,  educational 
or  benevolent  use,  when  it  falls  under  a  recent  and  more  liberal 
law.8® 

Giaracteristics  of  Trusts  and  **  Powers  in  Trust.**  With  the  single  ex- 
ception of  the  devolution  of  the  legal  title  and  the  right  to  undis- 
posed-of  rents  and  profits  which  follow  the  legal  title,  trusts, 
whether  called  "  express  trusts  "  under  the  96th  section  of  this  act, 
or  called  "  powers  in  trusts  "  under  this  section,  do  not  materially 
differ  in  their  trust  features.®®  Courts  of  equity  have  cognizance 
of  both  kinds  of  trusts  because  they  are  trusts  and  for  no  other 
reason.^  So,  when  the  purposes  for  which  the  trust  power  was 
created  cease,  or  are  completed,  the  power  is  extinguished.®* 

Legal  Title.  As  a  rule,  the  legal  title  to  lands,  overridden  by  a 
power  in  trust,  follows  the  usual  course  of  devolution ;  *.  r.,  it  may 
descend  to  heirs  or  pass  as  directed  by  the  settlor.®* 


^See  below,  p.  491. 

®5  See  below,  §  182. 

8®  Downing  v.  Marshall,  23  N.  Y. 
at  p.  380;  Belmont  v.  O'Brien,  12  id. 
at  p.  403;  Read  v.  Williams,  125  id. 
at  p.  569;  Murray  v.  Miller,  178  id. 
316,  323;  Matter  of  Wilkin,  183  id. 
104,  109. 

87Tilden  v.  Green,  130  N.  Y.  29; 
Prichard  v.  Smith,  95  id.  76;  Matter 
of  O'Hara,  id.  at  p.  418;  Read  v. 
Williams,  125  id.  560;  Murray  v. 
Miller,  178  id.  316,  323;  18  Harv. 
Law  Rev.  529. 

88  Chap.  701,  Laws  of  1893;  §  113, 
Real  Prop.  Law. 


80  Brandow  v.  Brandow,  66  N.  Y. 
401,  406 ;  Cruikshank  v.  Home  for  the 
Friendless,  43  id.  at  p.  351 ;  Read  v. 
Williams,  125  id.  at  p.  568. 

ooMellen  v.  Mellen,  139  N.  V.  210; 
Dill  V.  Wisner,  88  id.  153,  160; 
Haight  V.  Brisbane,  96  id.  132. 

WBruncr  v.  Meigs,  64  N.  Y.  506; 
Cussack  V.  Tweedy,  120  id.  81 ;  Har- 
riot V.  Prime.  155  id.  5;  Hurrell  v. 
Hurrell,  65  App.  Div.  527;  and  see 
below,  §  157,  Real  Prop.  Law. 

02  §  99,  Real  Prop.  Law ;  cf.  Lewis 
V.  Howe,  64  App.  Div.  572;  Matter 
of  Spears,  89  Hun,  49. 


^  99  Charitable  Uses.  485 

Cliaritable  Uses.  After  the  Revised  Statutes,  and  prior  to  the  recent 
acts  relating  to  charitable  uses,  it  was  held  that  trustees  of  a 
charitable  use  generally  took  only  a  power  in  trust  and  not  the 
legal  title.®^  Recent  legislation  has  probably  abrogated  this  rule 
and  made  another  class  of  express  trusts  to  include  charitable,  re- 
ligious and  educational  uses.®* 

<^  Downing  v.  Marshall,  23  N.  Y.  **See   commentary    under    S    113, 

at  PP-  379»  380;  Adams  v.  Perry,  43      and  note  lo^  Appendix  I,  infr(k 
id.  487;  Cottman  v.  Grace,  112  N.  Y. 

299,  306»  307. 
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§  100.  Trustee  of  express  trust  to  have  whole  estate.   Except 

as  otherwise  prescribed  in  this  chapter,  an  express  tiust, 
valid  as  such  in  its  creation,  shall  vest  in  the  trustee  the  legal 
estate,  subject  only  to  the  execution  of  the  trust,  and  the 
beneficiary  shall  not  take  any  legal  estate  or  interest  in  the 
property,  but  may  enforce  the  performance  of  the  trust. 

Formerly  section  8o,  Real  Property  Law  of  1896,  chapter  XLVI,  General 
Laws: 

§  80.  Trustee  of  express  trust  to  have  whole  estate. —  Except  as  other- 
wise prescribed  in  this  chapter,  an  express  trust,  valid  as  such  in  its 
creation,  shall  vest  in  the  trustee  the  legal  estate,  subject  only  to  the 
execution  of  the  trust,  and  the  beneficiary  shall  not  take  any  legal  estate 
or  interest  in  the  property,  but  may  enforce  the  performance  of  the  trust.*** 

Section  80  was  formerly  i  Revised  Statutes,  729,  section  60: 
§  60.  Every  express  trust,  valid,  as  such,  in  its  creation,  except  as  herein 
otherwise  provided,  shall  vest  the  whole  estate  in  the  trustees  in  law  and 
in  equity,  subject  only  to  the  execution  of  the  trust.  The  persons  for 
whose  benefit  the  trust  is  created,  shall  take  no  estate  or  interest  in  the 
lands,  but  may  enforce  the  performance  of  the  trust  in  equity.®^ 

The  Old  Law.  Prior  to  the  Revised  Statutes,  a  trustee  of  an  ex- 
press trust^  acquired  the  legal  title  and  seisin  of  the  estate.  He  it 
was  who  was  the  recognized  tenant  according  to  the  old  common 
or  feudal  law,  which  always  required  that  there  should  be  a  tenant 
of  the  freehold,  and  that  the  seisin  should  not  be  in  abeyance.** 
The  trustees'  estate  might  be  a  chattel  interest,  that  is,  an  estate  for 
years,^  or  it  might  be  a  freehold  estate.^  The  freehold,  again 
might  be  either  in  fee^  or  an  estate  pur  autre  vie?  But  if  the  es- 
tate was  limited  by  a  deed  to  the  use  of  the  trustees  and  their  heirs 
they  took  the  legal  estate  in  fee  independently  of  the  evidence  of 
intention  supplied  by  the  nature  of  the  trust.*  If  the  estate  of 
trustees  was  created  by  will  it  was  commensurate  with  the  trusts.*^ 


85  Repealed  by  Real  Prop.  Law  of 
1909.  i  460,  art.  14,  chap.  50,  Con- 
solidated Laws.     Se^  below,  §  460. 

**  Repealed,  chap.  547,  Laws  of 
1896. 

®^  An  express  trust  was  then  one 
clearly  expressed  by  the  author 
thereof,  or  one  fairly  inferable  from 
a  written  document.    Smith,  Eq.  99. 

«  Supra,  pp.  28.  35.  330,  .^i. 

*®Doe  ex  dem.  Whit?  v.  Simpson, 
5  East,  162. 


1  2  Jarm.  Wills,  chap.  XXXV. 

2  Harton  v.  Harton,  7  Durn.  &  E. 
652 ;  Fisher  v.  Fields,  10  Johns.  495  \ 
Greason  v.  Kettletas,  17  N.  Y.  491. 

3  Doe  ex  dem.  Whito  v.  Simpson, 
5  East,  162;  Challis,  115. 

*2  Jarm.  Wills,  214;  Lewin, 
Trusts,  102. 

5  I  Perry,  Trusts,  §  319,  and  cases 
there  cited. 
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The  cestui  que  trust  or  beneficiary,  on  the  other  hand,  had  no  estate 
recognized  by  the  common  law.®'  But  as  equity  jurisdiction  grew, 
that  which  was  neither  jtis  ad  rem  nor  jus  in  re'  became  an  "es- 
tate '*  in  equity,  with  most  of  the  properties  and  characteristics  of  a 
legal  estate.®  The  equitable  estate  might  be  in  fee  or  in  tail.®  If 
in  tail,  it  might  be  barred  by  a  tenant  in  taiP^  by  means  of  a  com- 
mon recovery."  Equitable  estates  were  susceptible  of  the  same 
limitations  as  legal  estates.  The  husband  had  curtesy  in  the  wife's 
trust  estate  though  dower  by  some  anomaly  was  excluded. ^^  The 
equitable  estate  might  be  an  estate  for  life  or  a  remainder  in  fee; 
tut  equitable  remainders  were  subject  to  the  rule  against  perpetui- 
ties (although  legal  remainders  were  not),^^  as  equitable  remainders 
C(>uld  not  be  barred  or  defeated  in  the  same  way  that  legal  remain- 
<!ers  might  be  barred  or  defeated.^* 

Comment  on  this  Section.  The  late  Commissioners  of  Statutory  Re- 
vision in  redrafting  this  section  for  the  revision  of  1896,***  seem  to 
have  missed  the  entire  point  of  the  prototype,*®  The  object  of  the 
Revised  Statutes  was  to  abolish  **  equitable  estates,"  not  "  legal  es- 
tates," of  cestuis  que  trustent.  Notwithstanding  the  language  of 
the  section  was  thus  made  defective,  the  courts  did  not  revive  the 
former  doctrine  of  equitable  estates,  fees,  etc.,  indicated  above, 
as  they  might  have  done. 

When  the  Board  of  Statutory  Consolidation  came  to  prepare  the 
Consolidated  Laws  of  1909,  their  attention  was  called  to  the  defect 
just  noticed,  but  they  did  not  feel  at  liberty  to  change  the  General 
Laws  as  suggested." 

The  Revised  Statutes.  The  Revised  Statutes  put  an  end  to  equi- 
table  estates  in  lands.  This  legislation  was  in  this  particular  the 
first  attempt  to  modify  the  antinomy  of  the  old  judicial  system, 
with  its  distinct  estates  in  law  and  estates  in  equity.     Henceforth 

^  Supra,  p.  442;  Mr.  Butler's  note  1^  Mr.     O'Conor     in     Wright     v. 

249,    Co.    Litt.    290;    Gilb.    Uses    &  Miller,  8  N.  Y.   16,  17;  Brydges  v. 

Trusts,  2.  Brydges,  3  Ves.   120,   126;  cited,   18 

'*  Supra,  p.  424,  id.  at  p.  418. 

8 1    Sand.    Uses    &    Trusts,    122 ;  12 1    Sand.    Uses    &    Trusts,    293 ; 

Lcwin,    Trusts    (ist    ed.),    481;    2  Strahan  on  Property,  157,  158. 

Spence,  Eq.  Juris.,  chap.  X;  Strahan  ^^  Supra,  pp.  252,  263. 

on  Property,  155;  Brighani  v.  Peter  ^^Abbiss  v.  Burney,  L.  R,  17  Ch. 

Bent    Brigham    Hospital,    134    Fed.  D.  211. 

Rep.  518.  15  §  100,  supra. 

•  I  Sand.  Uses  &  Trusts,  127.  le  i  R.  S.  720,  S  60. 

i^Lewin,  Trusts  (ist  ed.),  503.  '  i^  See  note  12,  Appendix  I,  infra. 
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cestui  que  trust  had  no  estate  whatever.^^  The  whole  nature  of  the 
beneficiary's  right  had  undergone  a  change;  it  was  made  inalien- 
able in  some  cases,^^  and  it  was  cut  down  in  duration  to  the  life  of 
the  beneficiary  when  the  trust  was  permanent.^  This  section  (lOO) 
of  the  statute  is  to  be  read,  however,  in  connection  with  several 
others  in  pari  materia?^  The  first  provides  for  the  limitation  of 
estates  by  way  of  remainder.^^  The  second  provides  for  the  rever- 
sion, so  as  not  to  deprive  the  grantor  of  it  by  implication.^  The 
last  states  an  old  principle  of  construction  in  respect  of  trust  estates, 
viz.,  that  the  estate  of  the  trustee  shall  be  taken  as  intended  to 
cease  when  the  purposes  of  tlie  trust  no  longer  require  it  to  exist.^* 
Does  Trustee  of  an  Express  Trust  Now  Take  a  Fee  or  an  Estate  Pur  Autre 
Vie?  Was  it  intended  by  the  original  revisers  that  trustees  of  the 
express  trusts  should  take  a  fee  simple  absolute,  particularly  under 
the  3d  subdivision  of  section  96  of  this  act?  The  Revised  Statutes 
declared  that  they  are  invested  with  the  whole  estate.  The  present 
revision  says  the  "legal  estate."  In  view  of  the  peculiar  legisla- 
tion on  this  subject  the  question  arises  particularly  under  the  44th 
section  of  this  act,^  whether  the  trustee  now  takes  a  base  fee,  or 
an  estate  pur  autre  vie.  The  language  of  the  Statute  is  susceptible 
of  the  construction  that  the  trustee  of  an  express  trust  takes  the 
whole  legal  estate.  Elsewhere  the  more  familiar  cases  on  this  point 
have  been  collated,  and  the  opinion  expressed  that  the  rationale  of 
the  present  legislation  requires  the  conclusion  that  a  trustee  of  an 
express  trust,  mentioned  in  the  96th  section  of  this  act,  now 
takes  a  fee  simple  absolute  for  the  purposes  of  alienation  under 
the  1st  and  2d  subdivisions  of  this  section,  and  under  subdivision 


i«Briggs  y.  Davis,  21  N.  Y.  574, 
577 ;  UAmoureux  v.  Van  Rensselaer, 
I  Barb.  Ch.  37;  Degraw  v.  Clason,  11 
Paige,  140;  Calkins  v.  Long,  22  Barb. 
97 ;  Darling  v.  Rogers,  22  Wend.  483 ; 
Noycs  V.  Blakeman,  6  N.  Y.  567,  579; 
Selden  v.  Vermilya,  3  id.  525;  Ring 
V.  McCoun,  10  id.  268,  271 ;  Oilman  v. 
Reddington,  24  id.  9,  15;  Marvin  v. 
Smith,  46  id.  571;  Duvall  v.  Eng. 
Lutheran  Church,  53  id.  500;  People 
ex  rel.  Short  v.  Bacon,  99  id.  275; 
Crooke  v.  County  of  Kings,  97  id. 
421,  446;  Van  Cott  v.  Prentice,  104 


id.  45,  53;  Bindrim  v.  Ullrich,  64 
App.  Div.  444,  447;  Lewisohn  v. 
Henry,  179  N.  Y.  352,  360;  Paolicchi 
v.  American  Telephone  &  Telegraph 
Co.,  119  App.  Div.  609,  611. 

^*§.  103,  Real  Prop.  Law,  and  pp. 
424,  442,  supra. 

20  §  96,  Real  Prop.  Law. 

21  §§  loi,  102,  109,  Real  Prop.  Law. 

22  f  loi,  infra. 
28  $  102,  infra. 

24  8  109,  infra. 

25  See,  also,  §  143,  infra» 
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3  a  base  or  qualified  fee  and  not  an  estate  pur  autre  vie.^  The 
language  of  section  loo  of  this  act  makes  it  not  so  clear  as  its 
prototype,*^  that  every  express  trust  shall  vest  the  whole  estate  in 
the  trustee.  But  there  was  no  intent  to  change  the  law  on  this 
point.^  The  theory  of  the  one  durable  trust  under  the  96th  section 
of  this  act  was  that  the  trust  was  for  persons  in  some  way  incapable 
of  the  handling  and  the  disposing  of  an  estate;^  therefore,  the 
interest  of  the  beneficiary  and  his  power  of  disposition  over  it  were 
restricted.^  The  whole  inheritance,  fee  or  estate,  was  placed  in 
the  trustees.'*  But  it  is  to  be  observed  that  as  such  estate  does  not 
descend  to  their  heirs,  the  fee  must  be  what  is  called  a  qualified 
fee  and  not  a  fee  simple  absolute.®  There  is  nothing  novel  about 
this,  for  fees  with  peculiar  rules  regarding  their  devolution  were 
recognized  by  the  common  law.® 

There  are,  however,  not  wanting  authorities,  susceptible  of  the 
conclusion  that  the  estate  which  trustees  of  an  express  trust,  under 
the  3d  subdivision  of  the  96th  section,  now  take  is  an  estate  pur 
autre  vie?^    Indeed  a  late  case  holds  that  they  do  take  an  estate 


26  Dyeing  %l  Printing  Estab.  v.  De 
Westenberg,  Daily  Reg.,  Feb.  19, 
1886;  afFd.,  above;  cf.  Matter  of  Mc- 
Caffrey, 50  Hun,  371 ;  Gomez  v. 
Gomez,  147  N.  Y.  195,  201;  Matter 
of  Hoysradt,  20  Misc.  Rep.  265; 
Geisse  v.  Bunce,  23  App.  Div.  289; 
Close  V.  Farmers'  Loan  &  Trust  Co., 
121  id.  528,  530;  affd.,  195  N.  Y.  92. 
For  other  cases  on  this  point  see 
supra,  pp.  324,  325,  under  S  44,  Real 
Prop.  Law. 

w  I  R.  S.  729,  i  60. 

28  Report  of  Commissioners  of 
Statutory  Revision  with  section  80  of 
this  article  of  the  Real  Property 
Law  of  1896.  See  Appendix  II, 
infra;  Northam  v.  Dutchess  Co.  Mut. 
Ins.  Co.,  166  N.  Y.  319,  322;  cf. 
Crooke  v.  County  of  Kings,  97  id.  at 

p.  446. 

^  Supra,  pp.  451,  452;  Donovan  v. 
Van  De  Mark,  78  N.  Y.  at  p.  246. 

^  Infra,  §  1Q3,  Real  Prop.  Law. 

^  Coster  y.  Lorillard,  14  Wend,  at 


p.  304;  Northam  v.  Dutchess  Co. 
Mut  Ins.  Co.,  166  N.  Y.  319,  322; 
and  see  Hatch,  J,  in  Marks  v.  Halli- 
gan,  61  App.  Div.  179,  181. 

^  Supra,  pp.  325»  3^6,  under  I  44, 
and  under  S  31,  pp.  174,  I75- 

88  Challis,  215. 

^  Supra,  pp.  324,  325;  Embury  v. 
Sheldon,  68  N.  Y.  227,  234;  Nicoll  v. 
Walworth,  4  Den.  385,  388;  Steven- 
son V.  Lesley,  70  N.  Y.  512,  517;  Pro- 
vost V.  Provost,  70  id.  141,  145; 
Losey  v.  Stanley,  147  id.  at  p.  568; 
Crooke  v.  County  of  Kings,  97  id.  at 
p.  446;  Kernochan  v.  Marshall,  165 
id.  472,  479;  Phoenix  v.  Livingston, 
loi  id.  451 ;  Roosevelt  v.  Van  Alen, 
31  App.  Div.  I ;  Knox  v.  Jones,  47 
N.  Y.  at  p.  397;  Nicoll  v.  Walworth, 
4  Den.  385,  36  Am.  Law  Rev.  641; 
Matter  of  City  of  New  York  (iioth 
Street),  81  App.  Div.  27;  In  re 
L'Hommedieu,  138  Fed.  Rep.  606, 
609;  Metcalf  V.  Union  Trust  Co., 
181  N.  Y.  at  p.  44- 
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pur  autre  vie,^  but  no  appeal  was  taken  as  the  case  was  com- 
promised. Certainly,  where  a  trust  is  for  alienation,  trustees  should 
take  a  fee;  and  under  the  3d  subdivision  of  section  96  it  would 
seem  better  to  hold  that  they  take  a  qualified  or  base  fee,  and  not 
an  estate  pur  autre  vie.  But  the  authorities  are  not  uniform  on  this 
point. 


85  Matter  of  Armory  Board,  29 
Misc.  Rep.  174;  30  Code  Cir.  Proc 
Rep.  123.  In  1902  and  1903,  the  point 
came  up  again  and  was  left  unde- 
cided In  re  Duncan,  N.  Y.  L.  J., 
Feb.  28,  1892;  Matter  of  City  of  New 


York  (iioth  Street),  81  App.  Div. 
27,  But  see  also  Weir  v.  Barker,  104 
id.  112;  In  re  L'Hommedieu,  138 
Fed.  Rep.  606,  609;  Matter  of 
Brown,  154  N*  Y.  313,  325. 


§  101  Limitations  on  Trust  Estates.  491 

§  101.  Qualification  of  last  section.  The  last  section  shall  not 
prevent  any  person,  creating  a  trust,  from  declaring  to  whom 
the  real  property,  to  which  the  trust  relates,  shall  belong, 
in  the  event  of  the  failure  or  termination  of  the  trust,  or 
from  granting  or  devising  the  property,  subject  to  the  exe- 
cution of  the  trust.  Such  a  grantee  or  devisee  shall  have  a 
legal  estate  in  the  property,  as  against  all  persons,  except 
the  trustees,  and  those  lawfully  claiming  under  them. 

Formerly  section  gi,  Real  Property  Law  of  1896,  chapter  XLVI,  Gen- 
eral Laws: 

I  81.  Qualification  of  last  section— The  last  section  shall  not  prevent  any 
person,  creating  a  tru^t,  from  declaring  to  whom  the  real  property,  to 
which  the  trust  relates,  shall  belong,  in  the  event  of  the  failure  or  termina- 
tion of  the  trust,  or  from  granting  or  devising  the  property,  subject  to  the 
execution  of  the  trust.  Such  a  grantee  or  devisee  shall  have  a  legal  estate 
in  the  property,  as  against  all  persons,  except  the  trustees,  and  those 
lawfully  claiming  under  him.^^ 

Section  81  was  formerly  i  Revised  Statutes,  729,  section  61 : 
f  61.  The  preceding  section  shall  not  prevent  any  person  creating  a  trust, 
from  declaring  to  whom  the  lands  to  which  the  trust  relates,  shall  belong, 
in  .the  event  of  the  failure  or  termination  of  the  trust;  nor  shall  it  prevent 
him  from  granting  or  devising  such  lands,  subject  to  the  execution  of  the 
trust.  Every  such  grantee  or  devisee  shall  have  a  legal  estate  in  the  lands, 
as  against  all  persons,  except  the  trustees  and  those  lawfully  claiming  under 
them.*"^ 

Object  of  Section.  This  section,  as  originally  framed,  was  intended 
to  make  it  quite  clear  that,  although  the  trustees  took  the  whole 
legal  estate,  or  a  base  or  qualified  fee,  under  the  prior  section,  yet 
the  settlor  of  the  trusts  might  make  another  ulterior  limitation  of 
the  estate,  if  it  were  not  inconsistent  with  the  estate  granted  or 
the  rule  against  a  perpetuity .'^^  Thus,  a  remainder  in  fee  may  be 
limited  after  a  trust  estate  created  under  the  3d  subdivision  of  the 
96th  section.^    For,  if  the  trustees  of  an  express  trust  take  a  fee, 

w  Repealed  by  Real  Prop.  Law  of  cf.  Amory  v.  Lord,  9  id.  403,  413; 

1909,  i  460,  art.   14,  chap.  50,  Con-  Crooke  v.  County  of  Kings,  97  id.  at 

solidated  Laws.     See  below,  §  460,  p.  446. 

and  note  i2i/^.  3»  See  Real  Prop.  Law,  i  42;  Em- 

37  Repealed,    chap.    547,    Laws    of  bury  v.  Sheldon,  68  N.  Y.  227;  Mat- 

1896.  ter  of  Tienken,   131   id.  391;  Loscy 

M  Embury   v.    Sheldon,  68   N.   Y.  v.   Stanley.   147   id-    5^0;    Craver  v. 

227;  Matter  of  Tienken,  131  id.  391,  Jermain,  17  Misc.  Rep.  244;  Train  v. 

401;  Roberts  v.  Cary,  84  Hun,  328;  Davis,  49  id.  162,  169;  Rothschild  v. 

Briggs  V.  Davis,  21  N.  Y.  574,  577;  Schiff,  188  N.  Y.  327,  333. 
Brown  v.  Richter,  25  App.  Div.  239; 
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a  fee  may  be  mounted  on  a  fee  under  the  Revised  Statutes  and  this 
act.*®  And  such  a  limitation  is  well  limited  when  made  to  those 
who  were  beneficiaries  of  an  express  trust  and^to  take  effect  after 
the  trust  terminates.*^ 

All  the  limitations  of  future  estates  permitted  by  the  Revised 
Statutes  may  follow  a  qualified  fee  to  trustees,  and  it  is  unnecessary 
that  the  estate  of  such  trustees  should  be  construed  to  be  an  estate 
pur  autre  vie  in  order  to  save  such  futiire  estates.  Indeed  less 
embarrassment  would  follow,  particularly  under  the  44th  section  of 
this  act,  if  the  estate  of  trustees  of  an  express  trust  were  held  to 
be  a  fee,  and  not  an  estate  pur  autre  vie, 

^Real  Prop.  Law,  t  50.  Rep.  244,  253;  In  re  UHommediea, 

«  Stevenson  v.  Lesley,  70  N.  Y.      138  Fed.  Rep.  6o6^  6ia 
512,  516;  Graver  v.  Jermain,  17  Misc 
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§102.  Interest  remaimng  in  grantor  of  express  trust.  Where 

an  express  trust  is  created,  every  legal  estate  and  interest 
not  embraced  in  the.  trust,  and  not  otherwise  disposed  of, 
shall  remain  in  or  revert  to,  the  person  creating  the  trust 
or  his  heirs.  ' 

Formerly  section  82  of  the  Real  Property  Law  of  1896,  chapter  XLVI, 
Genera]  Laws: 

§  82.  Interest  remaining  in  grantor  of  express  trust. —  Where  an  express 
trust  is  created,  every  legal  estate  and  interest  not  embraced  in  the  trust, 
and  not  otherwise  disposed  of,  shall  remain  in  or  revert  to,  the  person 
creating  the  trust  or  his  heirs.*2 

Section  82  was  formerly  i  Revised  Statutes,  729,  section  62: 

§  62.  Where  an  express  trust  is  created,  every  estate  and  interest  not  em- 
braced in  the  trust  and  not  otherwise  disposed  of,  shall  remain  in,  or 
revert  to,  the  person  creating  the  trust,  or  his  heirs,  as  a  legal  estate.*^ 

Object  of  this  Section.  Section  loi  having  provided  for  limitations 
by  way  of  remainder  on  estates  in  trust,  this  section  (102)  saves 
reversions.  This  legislation  has  express  reference  to  the  section 
declaring  the  whole  estate  in  the  trustees  of  an  express  trust.**  Its 
object  was  to  save  reversionary  interests  in  those  cases  where  the 
estate  of  the  trustees  was  expressly  or  by  operation  of  law  made 
defeiisible  after  a  life  or  lives,  and  no  remainder  was  limited 
thereon,  and  the  reversion  was  not  disposed  of  in  any  way.**  If 
the  estate  of  trustees  is  an  estate  pur  autre  vie,^  then  there  is 
always  a  reversion  or  remainder  to  be  disposed  of.*^  If  not  dis- 
posed of,  it  is  clear,  under  this  section,  that  it  belongs. to  the  settlor 
or  his  heirs,*®  notwithstanding  the  looth  section  of  this  act.  This 
section  would  once  have  indicated  that  the  estate  of  the  trustees  of 
an  express  trust  is  now  an  estate  pur  autre  vie;  for,  formerly  there 
could  be  no  reversion  on  an  estate  in  fee  after  the  Statute  Quia 
Emptores,*^  But  this  argument  no  longer  holds  at  present,  as  the 
fee  now  taken  by  trustees  of  an  express  trust  is  a  fee  by  force  of 
the  statute,  and  not  by  the  common  law.*^  .  #  ij 

*2  Repealed  by  Real  Property  Law  *8  James  v.  James,  4  Paige,   115; 

of  1909,  I  460,  art.  14,  chap.  50,  Con-  Bowers   v.    Smith,    10  id.    193,   200; 

solidated  Laws.    See  below,  I  460.  White  v.  Howard,  46  N.  Y.  144,  169 ; 

*3  Repealed,    chap.    547,    Laws    of  Vernon  v.  Vernon,  53  id.  351 ;  Near- 

1896.  pass  V.  Newman,  106  id.  47;  Pomroy 

**Real  Prop.  Law,  I  100.  v.  Hincks,  t8o  N.  Y.  73. 

**Briggs  V.  Davis,  21  N.  Y.  574.  *^  Supra,  pp.  17,  192. 

*«  See  the  cases  under  S  44,  Real  «>  The  Real  Prop.  Law,  t  loa 
Prop.  Law. 

*7  Crooke  v.  County  of  Kings,  97 
N.  Y.  at  p.  446. 
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Section  iii  of  this  act*^  changed  the  common  course  of  descents 
in  respect  of  fee  simple  estates  held  by  a  surviving  trustee,  thus 
making  them  abnormal,  or  qualified,  es.tates  of  inheritance.*^  In 
other  respects  the  nature  of  a  fee  taken  by  trustees  of  an  express 
trust  is  not  changed  except  that  it  cannot  be  alienated  in  contra- 
vention of  an  express  trust.  The  extent  of  their  leasing  power 
seems  also  debatable.®* 

61  The  Real  Prop.  Law.  ^  See  under  I  106. 

^  Supra,  p.  489. 
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1 103.  What  trust  interest  may  be  alienated,    i.  The  right 

of  a  beneficiary  of  an  express  trust  to  receive  rents  and  prof- 
its of  real  property  and  apply  them  to  the  use  of  any  per- 
son, can  not  be  transferred  by  assignment  or  otherwise,  but 
the  right  and  interest  of  the  beneficiary  of  any  other  trust 
in  real  property  may  be  transferred. 

2.  The  provisions  of  this  section  as  here  amended  shall 
not  impair  or  affect  any  rights  existing  on  March  twenty- 
fifth,  nineteen  hundred  and  three. 

Formerly  section  83,  Real  Property  Law  of  1896,  chapter  XLVI,  Gen- 
eral Laws,  as  amended  by  chapter  88,  Laws  of  1903: 

t  83.  What  trust  interest  may  be  alieiuited_  The  right  of  a  beneficiary 
-of  an  express  trust  to  receive  rents  and  profits  of  real  property  and  apply 
them  to  the  use  of  any  person,  cannot  be  transferred  by  assignment  or 
otherwise,  but  the  right  and  interest  of  the  beneficiary  of  any  other  trust 
in  real  property  may  be  transferred.*** 

This  section,  83,  read  originally  in  the  Real  Property  Law  of  1896  as 
follows : 

"  I  83.  What  tnist  interest  may  be  alienated. —  The  right  of  a  beneficiary 
of  an  express  trust  to  receive  rents  and  profits  of  real  property  and  apply 
them  to  the  use  of  any  person,  cannot  be  transferred  by  assignment  or 
otherwise;  but  the  right  and  interest  of  the  beneficiary  of  any  other  trust 
may  be  transferred.  Whenever  a  beneficiary  in  a  trust  for  the  receipt  of 
the  rents  and  profits  of  real  property  is  entitled  to  a  remainder  in  the  whole 
or  a  part  of  the  principal  fund  so  held  in  trust  subject  to  his  beneficial 
estate  for  a  life  or  lives,  or  a  shorter  term,  he  may  release  his  interest  in 
such  rents  and  profits,  and  thereupon  the  estate  of  the  trustee  shall  cease 
in  that  part  of  such  principal  fund  to  which  such  beneficiary  has  become 
entitled  in  remainder,  and  such  trust  estate  merges  in  such  remainder." 

Section  83  was  formerly  i  Revised  Statutes,  730,  section  63: 
S  63.  No  person  beneficially  interested  in  a  trust  for  the  receipt  of  the 
rents  and  profits  of  lands,  can  assign  or  in  any  manner  dispose  of  such 
i::terest;  but  the  rights  and  interest  of  every  person  for  whose  benefit  a 
trust  for  the  payment  of  a  sum  in  gross  is  created,  are  assignable.*^ 

5*  As  amended  by  chap.  88,  Laws  Real  Prop.  Law  of  1909,  §  460,  art. 

of    1903.     That    act   saved    existing  14,  chap.  50,  Consolidated  Laws.    Sec 

rights  and  its  substance  is  now  all  below,   §   460,  and  also  in  extenso, 

incorporated    in    §    103,    Real    Prop.  chap.  88,  Laws  of  1903. 

Law   of    1909.     Chap.   88,   Laws   of  ^  Not  repealed  by  chap.  547,  Laws 

1903,   as  well  as   §  83  of  the  Real  of  1896,  but  by  chap.  417,  Laws  of 

Prop.  Law  of  1896,  are  repealed  by  1897. 
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1  R.  S.  730,  section  63,  had  been  amended  in  1893  by  the  following  act: 

CHAP.  452. 

An  Act  to  amend  section  sixty-three  of  article  second,  title  two,  chapter  one, 
part  two  of  the  revised  statutes,  in  relation  to  uses  and  trusts. 

Approved  by  the  Governor,  April  21,  1893.     Passed*  three- fifths  being  present. 

The  People  of  the  State  of  New  York,  represented  in  Senate  and  As- 
sembly, do  enact  as  follows; 

Section  i.  Section  sixty-three  of  article  second,  title  two,  chapter  one  of 
part  two  of  the  revised  statutes,  is  hereby  amended  so  as  to  read  as  follows : 

8  63.  No  person  beneficially  interested  in  a  trust  for  the  receipt  of  the 
rents  and  profits  of  lands,  can  assign  or  in  any  manner  dispose  of  such 
interest;  but  the  rights  and  interest  of  -every  person  for  whose  benefit  a 
trust  for  the  payment  of  a  sum  in  gross  is  created  are  assignable.  Always 
provided  that  whenever  the  person  beneficially  interested  in  the  whole  or 
any  part  of  the  income  of  any  trust  heretofore  or  hereafter  created  for 
the  receipt  of  the  rents  and  profits  of  lands  or  the  income  of  personal 
property  shall  have  heretofore  become  or  may  hereafter  be  or  become  entitled 
in  his  or  her  own  right  or  through  title  derived  as  legatee,  distributee  or 
next  of  kin,  or  derived  through  the  legal  r^resentatives  of  any  deceased 
person  to  the  remainder  in  the  whole  or  any  part  of  the  principal  fund 
so  held  in  trust  subject  to  such  estate  for  a  life  or  lives  or  a  shorter  term 
then  and  in  any  such  case  it  shall  and  may  be  lawful  for  such  person  so 
beneficially  interested  in  the  whole  or  any  part  of  the  income  of  such 
trust  estate  for  a  life  or  lives  or  a  shorter  term  and  become  entitled  to 
the  remainder  in  the  whole  or  any  part  of  the  principal  fund  so  held 
subject  to  said  trust  estate  for  a  life  or  lives  or  a  shorter  term,  to  make 
and  execute  a  conveyance  or  release,  duly  acknowledged  in  like  manner 
as  a  deed  to  be  recorded,  whereby  such  person  so  beneficially  interested 
in  the  whole  or  any  part  of  the  income  of  such  trust  for  a  life  or  lives  or  a 
shorter  term  shall  convey  or  release  to  himself  or  herself  or  the  per- 
son presumptively  entitled  to  the  remainder  or  reversion  upon  the  then 
termination  of  such  trust  estate  all  his  or  her  right,  title  and  interest  in 
and  to  the  income  of  such  trust  estate  for  a  life  or  lives  or  a  shorter  term, 
and  thereupon  the  estate  of  the  trustee 'or  trustees  as  to  the  whole  or  such 
portion  of  the  principal  fund  so  held  in  trust  to  which  such  person  so 
releasing  shall  have  heretofore  become  or  may  hereafter  become  entitled 
to  the  remainder  as  aforesaid  shall  cease  and  determine,  and  the  trust 
estate  for  a  life  or  lives  or  a  shorter  term  so  far  as  it  affects  the  whole  or 
tnch  portion  of  the  income  and  principal  fund  to  the  remainder  in  which 
said  person  so  releasing  has  heretofore  become  or  may  hereafter  be  or  be- 
come entitled  shall  be  and  become  forthwith  merged  in  such  remainder  or 
reversion. 

f  2.  That  this  act  shall  take  effect  immediately.^ 

^  Not  repealed  by  chap.  547,  Laws  of  1896,  but  by  chap.  417,  Laws  of 
1897. 
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CHAP.  88. 

An  Act  to  amend  section  eighty-three  of  chapter  five  hundred  and  forty- 
seven  of  the  laws  of  eighteen  hundred  and  ninety-six,  known  as  chapter 
forty-six  of  the  general  laws,  entitled  "The  real  property  law"  with 
respect  to  the  alienation  of  an  interest  in  a  trust  estate. 

Became  a  law,  March  as,  1903,  with  the  approval  of  the  Governor.     Passed,  a  majority 

being  present. 

The  People  of  the  State  of  New  York,  represented  in  Senate  and  Assem- 
bly, do  enact  as  follows: 

Section  i.  Section  eighty-three  of  chapter  five  hundred  and  forty-seven 
of  the  laws  of  eighteen  hundred  and  ninety-six,  being  chapter  forty-six  of 
the  general  laws,  is  hereby  amended  so  as  to  read  as  follows: 

S  83.  The  right  of  a  beneficiary  of  an  express  trust  to  receive  rent  and 
profits  of  real  property  and  apply  them  to  the  use  of  any  person,  cannot 
be  transferred  by  assignment  or  otherwise,  but  the  right  and  interest  of 
the  beneficiary  of  any  other  trust  in  real  property  may  be  transferred. 

S  2.  The  provisions  of  this  act  shall  not  impair  or  affect  any  rights 
existing  at  the  date  of  its  passage;  but  the  act  hereby  amended  shall  have 
the  same  force  and  effect  with  respect  to  such  existing  rights  as  though 
this  amendatory  act  had  not  been  passed. 

f  3.  This  act  shall  take  effect  immediately.^ 

Comment  on  this  Section.  It  will  be  perceived  from  the  various 
readings  of  the  acts  just  set  out  under  this  section,  that  the  provi- 
sions of  the  Revised  Statutes  were  restored  by  the  act  of  1903," 
and  that  the  beneficial  interests  of  certain  cestuis  que  trustent  are 
now  again  as  inalienable  as  und^r  the  Revised  Statutes. 

It  has  been  stated  above,  that  prior  to  the  Revised  Statutes  there 
could  be  no  restraint  imposed  by  settlors  on  the  power  of  alienation 
by  cestuis  que  trustent,  excepting  in  the  case  of  married  women.** 
Even  in  the  case  of  femes  covert  the  restraint  was  one  directed 
against  anticipation  rather  than  against  alienation  generally.^  A 
perpetuity  never  could  be  created  by  means  of  an  executed  trust, 

^  Repealed  by  Real  Prop.  Law  of  Knickerbacker,  i  Barb.  Ch.  409,  412 ; 

1909,  I  460,  art.   14,  chap.  50,  Con-  brief  of  counsel  in  Noyes  v.  Blake- 

solidated  Laws.    See  below,  I  460.  man,  6  N.  Y.  at  pp.  574"576;  Graff  v. 

«»  Chap.  88,  Laws  of  1903 ;  Cook  v.  Bonnett,  31  id.  9,  15 ;  Dyett  v.  Cent. 

Straiten,  41    Misc.   Rep.   at  p.  211;  Trust  Co.,  140  id.  54,  65. 

Metcalfe  v.  Union  Trust  Co.,  181  N.  «>Lewin,  Trusts   (Last  ed.),  781; 

Y.  39,  43.  Hayne's  Oudines  oi  Equity,  207,  211 

^  Supra,  pp.   454,  455;   Bryan  v.  (Ed.  of  1858). 
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but  a  restraint  on  alienation  by  cestui  que  trust  as  it  was  thought 
tended  to  a  perpetuity.®*  The  clause  restraining  a  married  woman's 
power  of  anticipation  is  of  modern  growth;®  following  the  very 
harsh,  but  just,  decision  in  Pybus  v.  Smith,^  where  the  husband's 
creditors  took  the  wife's  trust  estate  "  while  the  wax  was  yet  warm 
upon  the  deed  "  of  settlement®*  Subsequently  Lord  Thurlow  di- 
rected the  words  "  and  not  by  anticipation  "  to  be  added  to  an  ordi- 
nary limitation  for  the  separate  use  of  the  wife.  By  general  con- 
sent this  was  deemed  a  protection  to  the  wife.  But  its  application 
was  so  limited  that  it  was  held  that  it  could  not  operate  to  restrain 
alienation  on  the  part  of  a  widow  or  a  maid,  for  that  was  a  general 
restraint  on  alienation  which  even  equity  would  not  tolerate.®* 

Effect  of  this  Section  as  it  now  Stands.  It  was  said  in  Noyes  v.  Blake- 
man,  by  eminent  counsel:  "  The  Revised  Statutes®®  have  in  effect 
written  the  clause  against  anticipation  in  every  instrument  which 
creates  an  express  trust  and  made  it  applicable  to  all  kinds  of  bene- 
ficiaries, so  that  neither  the  beneficiary  nor  the  court  can  deal  with 
it»»«7  Tj^jg  novel  restraint  was  framed  at  a  time  when  the  3d 
subdivision  of  the  express  trust  section  was  thought  to  authorize 
only  spendthrift  trusts,  or  trusts  for  the  benefit  of  minors,  femes 
covert,  lunatics  and  persons  presumed  to  be  incapable  of  caring  for 
their  own  estates.®®  But  after  the  general  application  of  the  3d 
subdivision  to  all  trusts  to  receive  and  pay  over  rents,®*  this  re- 
straint received  also  a  general  application,  and  is  held  to  restrain 
all  beneficiaries  of  such  a  trust  not  only  from  anticipating,  but  from 


•iLewin,  Trusts  (Last  ed.),  97; 
Schenck  v.  Barnes,  25  App.  Div.  153, 
155;  156  N.  Y.  316;  I  Perry,  Trusts, 
H  382,  386. 

®  Hayne's  Outlines  of  Equity,  207 
seq.  See  notes  to  i  White  &  Tudor, 
Lead.  Cas.  in  Eq.  605;  Gray,  Re- 
straints on  Alienation  (2d  ed.), 
H  I25-I3ik,  140-142,  269-277. 

«*  I  Ves.  Jr.  194. 

^  Jones  V.  Harris,  9  Ves.  493. 

^  Woodmeston  v.  Walker,  2  R.  & 
M.  197;  Browne  v.  Pocock,  id.  210; 
Jones  V.  Salter,  id.  208;   i  White  & 


Tudor,  Lead.  Cas.  in  Eq.  605,  notes; 
Bisham,  Eq.,  8  104;  i  Perry,  Trusts, 
8386. 

e«i  R.  S.  730,  S  63,  now  S  103, 
supra, 

67  Noyes  v.  Blakeman,  6  N.  Y.  at 
p.  576;  cf.  Dyett  V.  Cent.  Trust  Co., 
140  id.  at  p.  65;  Schenck  v.  Barnes, 
156  id.  at  p.  325;  Cuthbert  v.  Chau- 
vet,  136  id.  ^;  Raymond  v.  Harris, 
84  App.  Div.  546. 

<»  Supra,  pp.  450,  451.     ' 

^  Supra,  pp.  451,  455. 


r 


§  103 


AUENATION  BY  TRUST  BENEFICIARIES. 


499 


alienating  at  all,  the  rents  and  profits  of  lands  by  instruments 
operating  inter  tHvosJ^ 

Remainders  to  Cestnis  Alienable.  We  have  seen  that  the  beneficiaries 
of  a  trust  may  also  take  a  legal  remainder  Hmited  on  the  deter- 
mination of  the  trustees'  estate,  and  the  beneficial  or  equitable  inter- 
ests  do  not  merge  in  the  legal  estate  J*  There  is  nothing  to  prevent 
a  mortgage  of  such  legal  remainder  by  such  trust  beneficiaries, 
although  such  beneficiaries  may  be  unable  to  alienate  the  income  of 
the  trust^^ 

Annuitiea.  This  section  now  applies  to  annuities  charged  upon 
trust  estates,^*  although  by  some  judges  an  annuity  was  regarded  as 
assignable  and  not  within  this  section  J*  But  there  are  certain  rents 
charge  which  are  sometimes  called  annuities  which  do  not  fall 
within  this  section  of  this  actJ*  Common-law  annuities  and  an- 
nuities not  directly  connected  with  an  express  trust  were  always 
alienable,  and  have  remained  so  since  the  Revised  Statutes,^®  but 


70  Hone  V.  Van  Schaick,  7  Paige, 
221;  Clute  V.  Bool,  8  id.  83;  Van 
Epps  V.  Van  Epps,  9  id.  237; 
UAmoureux  v.  Van  Rensselaer,  i 
Barb.  Ch.  34;  Grout  v.  Van  Schoon- 
hoven,  i  Sandf.  Ch.  336;  Noyes  v. 
Blakeman,  6  N.  Y.  567;  Campbell  v. 
Foster,  35  id.  361,  371 ;  Bull  v.  Odell, 
19  App.  Div.  60s;  Lent  ''•.  Howard, 
89  N.  Y.  169,  181 ;  Radley  v.  Kuhn, 
97  id.  26,  32;  Crooke  v.  County  of 
Kings,  id.  421,  433;  Tolles  v.  Wood, 
99  id.  616,  617;  note  to  16  Abb.  N. 
C.  27  et  seq.;  Matter  of  Foster,  37 
Misc.  Rep.  581 ;  Matter  of  Kirby,  113 
App.  Div.  705;  Haendle  v.  Stewart, 
84  id.  274;  Slater  v.  Slater,  114  i(l. 
160;  Farmers*  Loan  &  Trust  Co.  v. 
Kip,  120  id.  347;  Stringer  v.  Young, 
191  N.  Y.  157;  Helton  v.  Lowenfeld, 
$^  Misc.  Rep.  152;  sed  cf.  p.  477, 
supra.  , 

71  See  pp.  463,  500. 

"^^  Baltes  V.  Union  Trust  Co.,  180 
N.  Y.  183,  citing  Douglas  v.  Cruger, 
80  id.  15. 

"3  Cochrane  v.   Schell,   140  N.   Y. 


516,  overruling  on  this  point  Lang  v. 
Ropke,  5  Sandf.  363;  McSorley  v. 
Wilson,  4  Sandf.  Ch.  549;  Clute 
V.  Bool,  8  Paige,  83;  Gott  v.  Cook, 
7  id.  521 ;  s.  c,  24  Wend.  641 ;  Her- 
zog  V.  Title  G.'&  T.  Co.,  177  N.  Y. 
86;  Rothschild  v.  Roux,  78  App.  Div. 
282;  Hooker  v.  Hooker,  41  id.  235; 
Robb  V.  Washington  &  Jefferson  Col- 
lege, 103  id.  327,  358;  2  White 
&  Tudor,  Lead.  Cas.  in  Eq.  265  seq.; 
and  see  above,  pp.  313,  314,  and  4 
Columbia  Law  Rev.  429;  cf.  Arthur 
V.  Dalton,  14  App.  Div.  108.  See 
above,  pp.  460,  461,  as  to  what  were 
annuities  within  the  meaning  of  the 
Revised  Statutes. 

■^♦Lang   V.   Ropke,   5   Sandf.   363 
De  Kay  v.  Irving,  5  Den.  646,  651 
Degraw   v.    Clason,    11    Paige,    136 
Maurice  v.  Graham,  8  id.  483,  487 
McGowan  v.  McGowan,  2  Duer,  57; 
Lang   v.   Wilbraham,   id.    117;   Eells 
v.   Lynch,   8   Bosw.  465;   O'Brien  v. 
Mooney,  5  Duer,  51. 

7B  See  above,  pp.  313,  314. 

'^^  Supra,  p.  460. 
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the  so-called  annuities  or  sums  payable  annually  by  trustees  for  the 
benefit  of  the  so-called  *'  Annuitants  "  are  not  assignable  J"' 

How  far  Settlors  of  Trusts  May  Authorize  Alienation  or  Anticipation* 
How  far  settlors  of  estates  may  authorize  the  beneficiaries  of  a 
trust,  entitled  to  the  rents  and  profits  of  lands,  to  anticipate,  charge 
or  alienate  such  beneficial  interest  is  a  question  which  was  formerly 
deemed  to  go  to  the  validity  of  the  entire  trust  limitation^*  But^ 
as  was  said  in  Crooke  v.  County  of  Kings,  there  seems  to  be  no 
good  reason  why  a  settlor  may  not  relieve  the  beneficiary  from 
the  ban  of  this  section  or  any  other  provision  tending  to  a  per- 
petuity/® 

Shifting  Trusts.  Trusts  for  a  certain  beneficiary  to  endure  until 
attempted  alienation  and  then  over  are  sustained  in  this  State.*^ 

Trusts  for  Settlor's  Own  Benefit.  This  section  has  no  application  to 
trusts  created  by  settlor  for  his  own  benefit.®^ 

A  **  Sum  in  Gross "  May  be  Alienated.  A  "  sum  in  gross  "  under  the 
Revised  Statutes  was  held  to  mean  a  single  sum  whether  pay- 
able at  one  time  or  in  installments.^  But  the  present  section  of 
this  act  does  not  limit  the  power  of  any  beneficiary  to  the  assign- 
ment of  sums  in  gross.  All  interests  of  beneficiaries,  except  those 
created  under  the  3d  subdivision  of  the  96th  section  of  this  act,  are 
now  alienable.®    No-  doubt  such  was  the  law  prior  to  this  act.®* 

Beneficiary  of  an  Express  Trust  May  Take  a  "  Remainder."  We  have 
seen  that  a  beneficiary  of  an  express  trust  may  also  be  entitled  to  an 
estate  limited  in  remainder.*^  This  fact  gave  rise  to  the  act  of  1893,^ 


P  Cochrane  v.  Schcll,  140  N.  Y. 
516;  Rothschild  v.  Roux,  78  App. 
Div.  282;  Peoples'  Trust  Co.  v. 
Flynn,  106  id.  79,  83,  113  id.  683; 
rcvd.,  185  N.  Y.  385. 

^s  Coster  V.  Lorillard  14  Wend. 
265,  332,  333;  Wood  V.  Wood,  5 
Paige,  596;  cf.  Crooke  v.  County  of 
Kings,  97  N.  Y.  at  p.  448;  Marvin  v. 
Smith,  56  Barb.  600,  605;  affd.,  46 
N.  Y.  571,  577;  Wright  v.  Miller,  8 
id.  at  p.  25. 

^97  N.  Y.  p.  448;  cf.  Ullman  v. 
Cameron,  92  App.  Div.  92;  Solley  v. 
Wcstcott,  43  Misc.  Rep.  188. 

*>  Supra,  pp.  1 19,  477 ;  Raymond  v. 
Tiffany,  59  Misc.  Rep.  283;  Russell 
V.  Hilton,  37  id.  642. 


81  Schenck  v.  Barnes,  156  N.  Y. 
316;  Raymond  v.  Harris,  84  App. 
Div.  546;  Baltes  v.  Union  Trust  Co.^ 
180  N.  Y.  183. 

82  Cochrane  v.  Schell,  140  N.  Y.  at 
pp.  534,  535;  Rothschild  v.  Roux,  7^ 
App.  Div.  282. 

83  fi  103,  supra. 

8*  Van  Wyck  v.  Richman,  33  M«sc. 
Rep.  404;  supra,  pp.  455,  497. 

^  Supra,  pp.  463,  500,  Stevenson  v> 
Lesley,  70  N.  Y.  512;  Ogden  v. 
Ogden,  40  Misc.  Rep.  473;  In  re 
UHommedieu,  138  Fed.  Rep.  606; 
Connolly  v.  Connolly,  129  App. 
Div.  492. 

^  Supra,  p.  496,  and  see  Matter 
of  Heinz,  20  Misc.  Rep.  371. 
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now  abrogated.  This  was  not  the  first  act  of  a  like  character. 
Chapter  375,  Laws  of  1849,^  provided  for  the  termination  of 
trusts  for  the  sole  benefit  of  married  women  on  the  certificate  of  a 
justice  of  the  Supreme  Court.®^  At  common  law  trusts  might  be  ex- 
tinguished by  the  united  action  of  all  parties  in  interest  and  the 
cestui  que  trust  might  call  for  a  conveyance  of  the  legal  estate.^ 
The  act  of  1893  is  said  to  be  dangerously  near  the  constitutional 
prohibition  directed  against  violations  of  vested  interests;®^  but  it 
is  difficult  to  assent  to  this  proposition,  as  the  interests  of  cestuis 
que  trustent  are  rendered  inalienable  only  by  statute,  and  what  a 
statute  effects  may  be  enlarged  or  abrogated  if  vested  rights  are 
only  enlarged  and  not  taken  away. 

Act  of  1893.  Under  the  act  of  1893,  and  for  some  years  under 
section  83  of  the  Real  Property  Law  of  1896,®^  a  beneficiary  of  a 
trust,  entitled  also  to  the  estate  in  remainder,  might  extinguish  the 
trust  and  call  upon  the  trustees  for  a  conveyance.^  This  was  a 
return  to  the  law  existing  before  the  Revised  Statutes.*^  The  act 
of  1893  was,  however,  said  not  to  apply  to  contingent  remainders.^ 
It  was  also  argued  that  it  should  not  apply  where  the  remainder 
was  acquired  by  assignment.®**  The  repeal  of  the  substance  of  the 
act  of  1893  ^ves  existing  rights,  and  consequently  places  trusts 


^  I  29  of  Domestic  Relations  Law, 
Laws  of  1896,  now  §  59,  chap.  14, 
Consol.  Laws  of  1909.  Cf,  Sharman 
v.  Jackson,  98  App.  Div.  187;  Dickey 
V.  Goldschmidt,  60  Misc.  Rep.  258. 

8®C/.  Douglass  V.  Cruger,  80  N. 
Y.  15;  Genet  v.  Hunt,  113  id.  at  pp. 
168^  171;  and  as  to  construction .  of 
this  act  of  1849  to  trusts  created 
after  its  enactment,  Thebaud  v. 
Schermerhom,  10  Abb.  N.  C.  72. 

*  Short  V.  Wilson,  13  Johns.  33, 
37;  Brewster  v.  Brewster,  4  Sandf. 
Qi.  22,  29;  Cuthbert  v.  Chauvet,  136 
N.  Y.  326,  329;  Lewin,  Trusts,  486; 
cf.  Wright  V.  Miller,  8  N.  Y.  9;  and 
Wcbb*s  Academy  &  Home  for  Ship- 
builders  V.    Hidden,    118    App.    Div. 

711. 

*>Oviatt  V.  Hopkins,  20  App.  Div. 
168;  Metcalfe  v.  Union  Trust  Co., 
181  N.  Y.  39;  Matter  of  Kirby,  113 


App.  Div.  705,  711;  cf.  Matter  of 
Heinz,  20  Misc.  Rep.  371;  Cuthbert 
V.  Chauvet,  136  N.  Y.  326,  330,  331. 

w  Chap.  452,  Laws  of  1893 ;  supra, 
p.  496. 

^  Snedeker  v.  Congdon,  41  App. 
Div.  433,  438 ;  Butler  v.  Butler,  41  id. 
477f  479;  Mills  V.  Mills,  50  id.  221; 
Albany  Exchange  Savings  Bank  v. 
Brass,  59  id.  370,  376;  Matter  of  Ho- 
garty,  34  Misc.  Rep.  610;  affd.,  62 
App.  Div.  79;  Thall  v.  Dreyfus,  84 
id.  569;  Phillips  v.  Pike,  121  id.  753; 
cf.  Matter  of  Rutherford,  z^  Misc. 
Rep.  314;  Cook  V.  Straiton,  41  id. 
206. 

^  Infra,  p.  503. 

•*  Matter  of  Hogarty,  34  Misc. 
Rep.  610,  62  App.  Div.  79;  Thall  v. 
Dreyfus,  84  id.   569. 

8*^3  Columbia  Law  Rev.  155;  sed 
cf.  Mills  V.  Mills,  50  App.  Div.  221. 
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created  after  1893  ^"^  until  1903  on  a  particular  basis.®*  It  means 
that  such  ccstuis  que  trustent  have  still  the  right  to  extinguish  the 
trust  when  vested  with  the  remainder,  although  other  cestuis  would 
not  have  such  rights. 

Rights  of  Certain  Beneficiaries  Saved.  The  rights  of  certain  bene- 
ficiaries to  extinguish  the  trusts,  under  the  act  of  1893,  if  existing 
on  March  25,  1903,  were  especially  saved  by  that  act  and  by  sec- 
tion 103  of  the  Consolidated  Rekl  Property  Law.  Thus  bene- 
ficiaries of  trusts  created  between  April  31,  1903,  and  March  25, 
1903,  occupy  a  peculiar  status,  and  they  may  claim  the  right  to 
extinguish  a  trust  for  the  receipt  of  rents  and  profits,  whenever 
they  become  entitled  to  the  remainder;  for,  if  they  had  the  right 
to  extinguish  it  under  the  act  of  1893,  this  section  of  this  act  still 
preserves  it  to  them.®^ 

Exception.  This  section  has  no  application  to  trusts  created  before 
January  i,  1830.^ 

Comment.  It  has  been  held  that  the  acts  relating  to  the  extin- 
guishment of  express  trusts  by  merger  and  consent  were  not  retro- 
active, and  consequently  were  inoperative  on  trusts  created  before 
their  passage.®®  It  is  also  intimated  ^  that  the  acts  referred  to  above, 
permitting  the  merger  of  vested  legal  estates  in  remainder,  with 
vested  equitable  interests  of  trust  beneficiaries,  and  the  consequent 
destruction  of  the  trust,  are  in  the  nature  of  an  interference  with 
vested  rights  of  trustees.  This  seems  to  assume  that  the  estate  to 
feed  a  trust  is  one  vested  in  the  trustee  independently  of  the  posi- 
tive law,  whereas  such  estates  exist  only  by  sufferance  and  permis- 
sion of  law.  A  trustee's  estate  is  not  a  proprietary  estate.*  Re- 
straints on  alienation  are  also  statutory  exceptions  to  law  and 
anomalous.  What  the  law  tolerates,  it  may  certainly  reform.  It 
is  to  be  observed  that  several  judges  dissented  in  the  case  last  cited.^ 


M  Chap.  88,  Laws  of  1903 ;  cf.  Mat- 
ter of  Gibson,  42  Misc.  Rep.  157; 
Phillips  V.  Pike,  121  App.  Div.  753; 
Homnyak  v.  Prudential  Ins.  Co.,  194 
N.  Y.  456;  5  Col.  Law  Rev.  391-393. 

^  Garrett  v.  Duclos,  128  App.  Div. 
508,  510;  Connolly  v.  Connolly,  122 
id.  492. 

*E)yett  V.  Central  Trust  Co.,  140 
N.  Y.  54;  Cuthbert  v.  Chauvet,  136 
id.  326,  33  r. 

»  Metcalfe  v.  Union  Trust  Co.,  87 
App.  Div.  144,  181  N.  Y.  39;  Oviatt 


v.  Hopkins,  20  App.  Div.  168;  New- 
comb  V.  Newcomb,  33  Misc.  Rep. 
191. 

1  Following  Oviatt  v.  Hopkins,  20 
App.  Div.  168. 

2  According  to  Oviatt  v.  Hopkins 
the  Statute  of  Uses  would  be  uncon- 
stitutional if  re-enacted.  But  see 
Gray,  J.,  in  Metcalfe  v.  Union  Trust 
Co.,  181  N.  Y.  39,  44;  Lewis  v. 
Howe,  174  id.  at  p.  350. 

»87  App.  Div.  150,  i8i  N.  Y.  39. 
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It  seems  to  be  an  extraordinary  condition  of  the  law  if  the  Legis- 
lature cannot  enable  us  to  extinguish  a  trust  where  all  parties  to  the 
settlement,  including  all  the  beneficiaries  of  the  trust  and  those  enti- 
tled in  remainder,  consent  to  a  resettlement  of  the  estate  and  only 
the  trustee  dissents.  At  common  law,  cestuis  que  trustent  could 
always  call  upon  trustees  to  execute  conveyances  of  the  estate  where 
the  cestuis  had  an  equitable  fee,  and  if  the  trustee  did  not  obey  he 
was  charged  with  costs.*  This  was  the  law  in  this  State  prior  to 
the  Revised  Statutes.  Now  it  seems  this  is  all  changed  if  the  recent 
decisions  are  to  be  relied  on.  One  may  have  the  entire  beneficial 
estate  and  the  legal  estate  in  fee  in  remainder,  and  yet  it  is  held 
that  the  Legislature  is  powerless  to  enable  such  an  one  to  destroy 
the  trust  without  the  consent  of  the  trustee.*^    Can  this  be  the  law  ? 

But  in  order  to  extinguish  a  trust  under  the  act  of  1893  and 
section  83  of  the  Real  Property  Law  of  1896  as  it  stood  before 
the  amendment  of  1903,  the  beneficiary's  interest  must  not  be  par- 
tial, or  conditional,  but  absolute  and  integral.®  In  other  words,  the 
beneficiary  must  have  what  was  formerly  called  an  "  equitable  fee 
simple." 

Notice  of  Tmst.  A  recorded  conveyance  to  trustee  simpUcUer  is 
notice  of  a  trust.^ 

Amendment.  This  section  is  not  so  efficient  as  the  original  section 
of  the  Revised  Statutes,  which  should,  we  think,  be  restored.® 


^Lewin,  Trusts  (3d  Lond  ed.,  2d 
Am.  ed.)  595;  Metcalfe  v.  Union 
Trust  Co.,  181  N.  Y.  at  p.  44. 

^Oviatt  V.  Hopkins,  20  App.  Div. 
x68;  Metcalfe  v.  Union  Trust  Co.,  87 
id.  144.  But  see  181  N.  Y.  at  pp.  43, 
44;  Matter  of  Kirby,  113  App.  Div. 

70s,  711. 
0  Matter  of  United  States  Trust 


Co.,  175  N.  Y.  304;  Metcalfe  v. 
Union  Trust  Co.,  87  App.  Div.  144; 
Matter  of  Gibson,  42  Misc.  Rep.  157 ; 
Phillips  v.  Pike,  121  App.  Div.  753. 

''Sternfels  v.  Watson,  139  Fed. 
Rep.  505;  cf.  Title  Guarantee  & 
Trust  Co.  v.  Fallon,  loi  App.  Div. 
187;  fi  242,  Real  Prop.  Law. 

®  Sec  note  13,  Appendix  I,  infra. 
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§104.  Transferee  of  trust  property  protected.    Where  an 

express  trust  is  created,  but  is  not  contained  or  declared  in 
the  conveyance  to  the  trustee,  the  conveyance  shall  be 
deemed  absolute  as  to  the  subsequent  creditors  of  thcf  trus- 
tee not  having  notice  of  the  trust,  and  as  to  subsequent  pur- 
chasers from  the  trustee,  without  notice  and  for  a  valuable 
consideration. 

Formerly  section  84,  Real  Property  Law  of  1896,  chapter  XLVI,  Gen- 
eral Laws: 

S  84.  Transferee  of  tmst  property  protectea^— Where  an  express  trust  is 
created,  but  is  not  contained  or  declared  in  the  conveyance  to  the  trustee, 
the  conveyance  shall  be  deemed  absolute  as  to  the  subsequent  creditors  of 
the  trustee  not  hiaving  notice  of  the  trust,  and  as  to  subsequent  purchasers 
from  the  trustee,  without  notice  and  for  a  valuable  consideration.® 

Section  84  was  formerly  i  Revised  Statutes,  730,  section  64: 

I  64.  Where  an  express  trust  is  created,  but  is  not  contained  or  declared 
in  the  conveyance  to  the  trustees,  such  conveyance  shall  be  deemed  abso- 
lute, as  against  the  subsequent  creditors  of  the  trustees,  not  having  notice  of 
the  trust,  and  as  against  purchasers  from  such  trustees,  without  notice,  and 
for  a  valuable  consideration.i<> 

Effect  of  this  Section.  While  the  statute  still  contemplates  that  an 
express  trust  shall  be  effected  by  means  of  a  conveyance  or  will,** 
yet  the  declaration  of  trust  may  be  separate  from  the  instrument  of 
conveyance.*^  As  subsequent  purchasers  have  notice  of  all  recorded 
instruments  affecting  the  title,*^  this  section  relieves  only  bona  fide 
^^urchasers  and  creditors  of  the  grantee  from  the  necessity  of  in- 
'  quiring  whether  a  recorded  conveyance  to  their  g^ntor,  absolute  on 
its  face,  is  in  reality  connected  with  a  trust,  raised  dehors  such  con- 
veyance.** 

Note  of  Revisers.  In  their  note  to  this  section  the  original  revisers 
state  that  "  the  effect  of  this  section  will  be,  in  a  great  measure,  to 
abolish  secret  trusts  by  making  it  the  interest  of  the  parties,  in  all 
cases,  that  the  trust  should  be  incorporated  in  the  conveyance."  *** 

0  Repealed  by  Real  Prop.  Law  of  13  Johnson  v.  Fleet,  14  Wend.  176, 

1909,  §  460,  art.    14,  chap.  50,  Con-  183 ;  Kirsch  v.  Tozier,  143  N.  Y.  390, 

solidated  Laws.     See  below,  §  460.  395;  Wright  v.  Douglass,  7  id.  564- 

10  Repealed,    chap.    547,    Laws    of  569 ;  Briggs  v.  Davis,  20  id.  at  p.  21 ; 

1896.  S  291,  infra. 

n  Infra,  S  242,  Real  Prop.  Law.  '*  Harrington  v.  Erie  County  Sav. 

i^Hutchins  v.  Van  Vechten,  140  N.  Bank,  loi  N.  Y.  257. 

Y.  ns;  supra,  p.  436.  ^^  Infra,  Appendix  IIL 
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Common  Practioe.  Since  the  Revised  Statutes  the  practice  is  to  in- 
corporate the  substance  of  the  trust  in  the  conveyance,  and  the  rec- 
ord of  the  conveyance  affords  prima  facie  proof  of  the  acceptance 
of  the  trusts  and  of  the  dehvery  of  the  conveyance.^®  It  was  the 
old  practice  to  have  an  acceptance  of  the  trusts  indorsed  on  the  con- 
veyance, and  in  compHcated  affairs  it  is  still  the  better  practice  to 
pursue  this  course. 

This  Section  Does  not  Refer  to  Resulting  Tnists.  This  section  refers 
to  express  trusts  only,  and  not  to  resulting  trusts  or  trusts  arising 
ej^  maleHcio}'^ 

Deed  to  **  Tmstee."  In  some  jurisdictions  a  recorded  conveyance  to 
or  from  a  "  trustee  "  simpliciter  operates  as  notice  of  the  trust.*® 

i«Sec  below,   under   §   242,  Real  isStemfels   v.   Watson,    139   Fed. 

Prop.  Law.  Rep.    505;    cf.    Title    Guarantee    & 

17  Davis  V.  Graves,  29  Barb.  48a  Trust  Co.  v.  Fallon,  loi  App.  Div. 

See  a  similar  provision  regarding  re-  187. 
suiting  and  implied  trusts,  S  94,.  Real 
Prop.  Law,  p.  436^  supra. 
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§  105.  When  trustee  may  convey  or  exchange  trust  prop- 
erty. I.  If  the  trust  is  expressed  in  the  instrument  creat- 
ing the  estate,  every  sale,  conveyance  or  other  act  of  the 
trustee,  in  contravention  of  the  trust,  except  as  provided  in 
this  section,  shall  be  absolutely  void.  The  supreme  court 
may,  by  order,  on  such  terms  and  conditions  as  seem  just 
and  proper,  authorize  any  such  trustee  to  mortg^age  or  sell 
such  real  property,  or  any  part  thereof,  whenever  it  ap- 
pears to  the  satisfaction  of  the  court  that  said  real  property, 
or  some  portion  thereof,  has  become  so  unproductive  that  it 
is  for  the  best  interest  of  such  estate  or  that  it  is  necessary 
or  for  the  benefit  of  the  estate  to  raise  funds  for  the  pur- 
pose of  preserving  it  by  paying  off  incumbrances  or  of  im- 
proving it  by  erecting  buildings  or  making  other  improve- 
ments, or  that  for  other  peculiar  reasons,  or  on  account 
of  other  peculiar  circumstances,  it  is  for  the  best  interest  of 
said  estate,  and  whenever  the  interest  of  the  trust  estate  in 
any  real  property  is  an  undivided  part  or  share  thereof,  the 
same  may  be  sold  if  it  shall  appear  to  the  court  to  be  for  the 
best  interest  of  such  estate. 

2.  Whenever,  by  the  provisions  of  a  will,  or  of  a  deed  of 
trust,  a  power  of  sale  is  given  to  one  or  more  executors  or 
trustees,  it  shall  be  lawful  for  any  such  executor  or  trustee, 
subject  to  the  approval  of  the  supreme  court,  to  acquire  or 
exchange  lands  adjacent  to  the  land  or  lands  subject  to  such 
power  of  sale,  as  may  be  deemed  desirable  for  the  straight^ 
ening  or  improvement  of  the  boundary  lines  thereof,  upon 
such  terms  and  conditions  as  may  be  approved  by  the  su- 
preme court ;  and  the  supreme  court  may,  by  order,  on  such 
terms  and  conditions  as  seem  just  and  proper,  authorize 
any  such  executor  or  trustee  to  acquire  or  exchange  lands 
adjacent  to  the  land  or  lands  subject  to  such  power  of  sale 
for  the  purposes  mentioned. 

Formerly  section  85,  Real  Property  Law  of  1896,  chapter  XLVI,  General 
Laws,  as  amended  by  chapter  136,  Laws  of  1897,  and  chapter  311,  Laws  of 
1898: 

§  85.  When  trustee  may  convey  trust  property.—  If  the  trust  is  expressed 
ill  the  instrument  creating  the  estate,  every  sale,  conveyance  or  other  act 
of  the  trustee  in  contravention  of  the  trust,  except  as  provided  in  this  sec- 
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don,  shall  be  absolutely  void.  The  supreme  court  may  by  order,  on  such 
terms  and  conditions  as  seem  just  and  proper,  authorize  any  such  trustee 
to  mortgage  or  sell  such  real  property  or  any  part  thereof  whenever  it 
appears  to  the  satisfaction  of  the  court  that  said  real  property,  or  some 
portion  thereof,  has  become  so  unproductive  that  it  is  for"  the  best  interest 
of  such  estate  or  that  it  is  necessary  or  for  the  benefit  of  the  estate  to 
raise  funds  for  the  purpose  of  preserving  it  by  paying  oflF  incumbrances  or 
of  improving  it  by  erecting  buildings  or  making  other  improvements,  or 
that  for  other  peculiar  reasons,  or  on  account  of  other  peculiar  circum- 
stances, it  is  for  the  best  interest  of  said  estate,  and  whenever  the  interest 
of  the  trust  estate  in  any  real  property  is  an  undivided  part  or  share  thereof, 
the  ^^ame  may  be  sold  if  it  shall  appear  to  the  court  to  be  for  the  best 
interest  of  such  estate. 
Section  85  was  the  result  of  chapter  136,  Laws  of  1897.*® 

Before  this  last-mentioned  act,  section  85  of  The  Real  Property  Law,20 
as  originally  drawn,  read  as  follows: 

S  85.  When  trustee  may  convey  tnwt  Jroperty.^  If  the  trust  is  expressed 
in  the  instrument  creating  the  estate,  every  sale,  conveyance  or  other  act  of 
the  trustee,  in  contravention  of  the  trust,  except  as  provided  in  this  section, 
shall  be  absolutely  void.  The  supreme  court  may,  by  order,  on  such  terms 
and  conditions  as  seem  just  and  proper,  authorize  any  such  trustee  to  mort- 
gage or  sell  such  real  property,  or  any  part  thereof,  whenever  it  appears  to 
the  satisfaction  of  the  court  that  it  is  for  the  best  interests  of  such  estate, 
or  that  it  is  necessary  and  for  the  benefit  of  the  estate,  to  raise  funds  for^the 
purpose  of  preserving  and  improving  it;  and  whenever  the  interest  of  the 
trust  estate  in  any  real  property  is  an  undivided  part  or  share  thereof,  the 
same  may  be  sold,  if  it  shall  appear  to  the  court  to  be  for  the  best  interest 
of  such  estate. 

Section  85  of  the  Real  Property  Law  was  taken  from  i  Revised  Statutes, 
730,  section  65,  as  amended  by  the  acts  mentioned  in  the  note: 

§  65.  Where  the  trust  shall  be  expressed  in  the  instrument  creating  the 
estate,  every  sale,  conveyance  or  other  act  of  the  trustees,  in  contravention 
of  the  trust,  shall  be  absolutely  void.21 

Account  of  Section  85,  Supra.  As  last  set  forth  above,  stood  the 
Revised  Statutes  from  1830  until  1882,  when  chapter  275  of  the 
laws  of  that  year  attempted  to  permit  a  trustee  to  mortgage  the 
trust  estate,  in  contravention  of  the  terms  of  the  trust,  by  the 
authorization  of  a  Supreme  Court  justice.  In  1884,  chapter  275  of 
the  Laws  of  1882  was  re-enacted  in  chapter  26  of  the  Laws  of 

^^  Repealed  by  Real  Prop.  Law  of  26.  Laws  of  1884 ;  chap.  257,  Laws  of 

1909,  S  460,  art.   14,  chap.  50,  Con-  1886;  chap.  209,  Laws  of  189 1 ;  chap, 

solidated  Laws.    See  below,  §  460.      '  886,  Laws   of   1895;    repealed   chap. 

*>Chap.  547,  Laws  of  1896,  being  547,  Laws  of  1896;  chap.  136,  Laws 

chap.  46,  General  Laws.  of  1897. 

**  Chap.  275,  Laws  of  1882 ;  chap. 
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1.884,  correcting  a  wrong  reference  to  section  65,  i  Revised  Statutes, 
730.  In  1886,  by  chapter  257  of  that  year,  section  65  of  i  Revised 
Statutes,  730,  was  further  amended  so  as  to  provide  for  a  sale  as 
well  as  a  mortgage  by  the  trustee  in  contravention  of  a  trust.  In 
1891,  by  chapter  209  of  the  laws  of  that  year,  section  65,  i  Revised 
Statutes,  730,  was  further  amended  so  as  to  provide  for  a  sale 
where  the.  trust  estate  was  an  undivided  part  or  share  of  another 
estate.  In  1895,  section  65,  i  Revised  Statutes,  730,  was  amended 
as  follows: 

CHAP.  886. 

An  Act  to  amend  section  sixty-five  of  part  second,  chapter  one,  title  two, 
article  second  of  the  Revised  Statutes,  being  in  relation  to  uses  and 
trusts. 

Became  a  law  June  4,  1895,  with  the  approval  of  the  Governor.     Passed  by  a 
two-thirds  vote. 

The  People  of  the  State  of  New  York,  represented  in  Senate  and  Assem- 
bly, do  enact  as  follows: 

Section  i.  Section  sixty-five  of  part  second,  chapter  one,  title  two,  article 
sec6nd  of  the  Revised  Statutes  is  hereby  amended  so  as  to  read  as  follows: 

S  65.  Where  the  trust  is  or  shall  be  expressed  in  the  instrument  creating 
the  e'state,  every  sale,  conveyance,  or  other  act  of  the  trustees,  in  contra- 
vention of  the  trust,  shall  be  absolutely  void;  provided,  however,  that  the 
supreme  court  shall  have  power,  upon  'such  terms  and  conditions  as  to  the 
court  shall  seem  just  and  proper,  in  any  case  to  authorize,  any  such  trustee 
to  mortgage  or  sell  any  such  real  estate  whenever  it  shall  appear  to  the  satis- . 
faction  of  said  court,  or  a  judge  thereof,  that  it  is  for  the  best  interest  of 
said  estate  so  to  do,  and  that  it  is  necessarily  and  for  the. benefit  of  the 
estate,  to  raise  by  mortgage  thereon,  or  by  a  sale  thereof,  funds  for  the  pur- 
pose of  preserving  or  improving  such  estate,  or  whenever  the  interest  of  the 
trust  estate  in  any  real  property  is  an  undivided  share  or  part  thereof;  and 
it  shall  satisfactorily  appear  to  the  court  or  a  judge  thereof  that  on  that 
account  it  is  for  the  best  interest  of  the  trust  estate  to  authorize  the  trustee 
to  sell  such  undivided  part  or  share.  No  order  directing  such  trustee  to 
mortgage  or  sell  said  lands  shall  be  granted,  unless  it  shall  appear  to  the 
satisfaction  of  such  court  or  judge  that  a  notice  in  writing,  stating  the  time 
and  place  of  making  the  application  therefor,  has  been  served  upon  the 
beneficiary  or  beneficiaries  of  said  trust,  at  least  eight  days  before  making 
such  application,  if  said  beneficiary  or  beneficiaries  are  within  this  state  and 
adult.  In  case  said  beneficiary  or  beneficiaries  are  infants,  lunatics,  persons 
of  unsound  mind,  habitual  drunkards  or  absentees^  said  court  or  judge  shall 
not  direct  the  trustees  to  mortgage  or  sell  said  lands  until  such  beneficiary  or 
beneficiaries  arc  brought  into  court  by  such  notice  as  said  court  or  judge 
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may  prescribe.  Where  a  trustee  is  appointed  to  hold  real  estate  during  the 
life  of  a  beneficiary,  and  to  pay  or  apply  the  rents,  income  and  profits  thereof, 
to  or  for  the  use  of  such  beneficiary,  the  supreme  court  shall  have  power 
to  authorize  such  trustee  to  lease  said  real  estate  for  such  a  term  of  years, 
at  such  a  rental  and  upon  such  terms  and  conditions  in  respect  to  a  renewal 
or  renewals  of  said  lease  as  to  the  court  shall  seem  just  and  proper;  pro- 
vided, however,  that  such  authority  shall  not  be  given  unless  it  shall  appear 
to  the  satisfaction  of  the  said  court,  or  a  judge  thereof,  that  it  is  to  the 
best  interests  of  said  trust  estate  so  to  do,  and  the  said  court  shall,  in  like 
manner,  have  power  to  authorize  the  trustee  to  covenant  in  the  said  lease 
to  pay  at  the  end  of  the  term  or  renewed  term  of  said  lease  to  the  lessee 
or  lessees,  the  then  fair  and  reasonable  value  of  any  building  or  btflldings 
which  may  be  erected  on  the  demised  premises  during  such  term  or  terms, 
such  covenant  to  contain  such  other  conditions  for  the  determination  of  such 
value  as  to  the  court  may  seem  just  and  proper.  No  order  directing  such 
trustee  to  lease  said  premises  shall  be  granted  unless  it  shall  appear  to  the 
satisfaction  of  said  court  or  judg^  that  a  notice  in  writing,  stating  the  time 
and  place  of  making  tile  application  therefor,  was  served  upon  the  beneficiary 
or  beneficiaries  of  said  trust,  and  all  other  persons  interested  in  the  estate, 
at  least  eight  days  before  making  said  application,  if  such  beneficiary, 
beneficiaries  or  such  other  persons  are  within  this  State  and  adult.  In  case 
said  beneficiary,  beneficiaries  or  such  other  persons  are  infants  or  lunatics, 
persons  of  unsound  mind,  habitual  drunkards  or  absentees,  said  court  or 
judge  shall  not  direct  the  trustee  to  lease  said  lands  until  such  beneficiary, 
beneficiaries  or  such  other  persons  are  brought  into  court  by  such  notice  as 
said  court  or  judge  may  prescribe.  Notwithstanding  the  provisions  herein 
contained,  a  trustee  appointed  for  the  purposes  aforesaid,  shall  have  au- 
thority, without  making  such  application  as  aforesaid,  to  execute  and  deliver 
a  lease  of  such  real  estate  for  a  term  of  five  years  or  less.  In  any  case 
where,  before  the  passage  of  this  act,  a  trustee  appointed  for  the  purposes 
aforesaid,  has  leased  real  estate  so  held  by  him  in  trust  for  a  longer  term 
than  five  years,  an  application  may  be  made  to  the  supreme  court  or  to  a 
judge  thereof  upon  like  notice  as  hereinbefore  mentioned,  to  the  beneficiary, 
beneficiaries  or  such  other  persons  for  an  order  confirming  such  lease,  and 
if  on  such  application  it  shall  appear  to  the  -said  court  or  to  a  judge  thereof, 
that  the  lease,  when  made,  was  for.  the  best  interests  of  the  trust  estate,  such 
order  shall  be  entered  and  shall  be  binding  on  all  persons  interested  in  the 
trust. 

I  2.  Thia  act  shall  take  effect  immediately.^ 

^Repealed,   chap.    547,    Laws   of   189& 
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Subdivision  2  of  section  105  of  the  Real  Property  Law,  chapter  50,  Con- 
solidated Laws  is  transcribed  from  the  following  act: 

CHAP.  311. 

An  Act  to  authorize  executors  and  trustees,  subject  to  the  approval  of  the 
supreme  court,  to  acquire  or  exchange  lands  for  the  ^purpose  of  straight- 
ening or  improving  boundary  lines  of  real  property. 

Became   a  law  April   19,   1808,  with   the  approval   of  the  Qovemor.     Passed,   a 

majority  helng  present. 

The  People  of  the  State  of  New  York,  represented  in  Senate  and  Assem- 
bly, do  enact  as  follows: 

SficfiON  I.  Whenever,  by  the  provisions  of  a  will,  or  of  a  deed  of  trust,, 
a  power  of  sale  is  given  to  one  or  more  executors  or  trustees,  it  shall  be 
lawful  for  any  such  executor  or  trustee,  subject  to  the  approval  of  the 
supreme  court,  to  acquire  or  exchange  lands  adjacent  to  the  land  or  lands 
subject  to  such  power  of  sale,  as  may  be  deemed  desirable  for  the  straight- 
ening or  improvement  of  the  boundary  lines  thereof,  upon  such  terms  and 
conditions  as  may  be  approved  by  the  supreme  court;  and  the  supreme  court 
may,  by  order,  on  such  terms  and  conditions  as  seem  just  and  proper^ 
authorize  any  such  executor  or  trustee  to  acquire  or  exchange  lands  ad- 
jacent to  the  land  or  lands  subject  to  such  power  of  sale  for  the  purposes 
mentioned  in  this  act. 

{  2.  This  act  shall  take  effect  immediately.^ 

Scope  of  Section.  This  section  (105)  is  now  substituted  for  all  the 
prior  legislation  respecting  sales  and  mortgages  by  trustees.^ 

The  Old  Law.  Prior  to  the  Revised  Statutes  one  who  had  actual 
notice  of  a  trust  could  not  acquire  the  property  free  of  the  trust 
without  the  consent  of  the  ccstuis  que  trustcnt}^  But  with  the  con- 
sent of  the  ccstuis  que  trustent  it  was  otherwise,  until  the  clause 
against  anticipation  was  invented  and  subsequently  written  in  the 
statute.^®  The  trustees  of  an  express  trust,  who  had  the  fee,  had  at 
common  law  all  the  powers  which  legal  ownership  conferred,  al- 
though in  equity  the  ccstuis  were  the  absolute  owners.*^ 

Comment  The  original  o£  the  first  subdivision  of  section  105  of 
this  act  introduced  a  new  rule,  and,  therefore,  it  applied  only  pros- 
pectively.^  As  the  object  of  the  new  rule  was  to  protect  the 
rights  of  the  beneficiaries  of  express  trusts,  persons  thereafter  deal- 
ing  with   trustees    must  take   notice   of   this    limitation   on    their 

28  Repealed  by  Real  Prop.  Law  of  26  Harrington  v.  Erie  County  Sav. 

1909,  §  460,  art.  14,  chap.  50,  G>n-  Bank,  loi  N.  Y.  257,  264;  supra,  pp. 

solidated  Laws.    See  below,  {  460.  476,  497. 

2*  Leases  by  trustees  are  the  sub-  ^7  Lewin,  Trusts,  242,  412. 

jcct  of  the  next  two  sections  of  the  28  i   R^  s.  730,   S  64 ;  Johnson  v. 

Real  Prop.  Law.  Fleet,  14  Wend.  176,  183;  cf.  Loscy 

25  Shepherd  v.  McEvers,  4  Johns.  v.  Stanley,  147  N.  Y.  at  p.  571. 
Ch.  136 ;  Briggs  v.  Davis,  20  N.  Y.  9, 
21 ;  Kirsch  v.  Tozier,  143  id.  at  p.  395. 


^  105 


Conveyance  by  Trustees. 


511 


power  ;^  for,  if  the  act  or  deed  of  a  trustee  is  in  contravention  of 
the  trust,  it  is  void,  not  voidable.^  But  the  execution  ofc  a  power 
of  revocation  or  appointment  conferred  by  a  trust  settlement  does 
not  contravene  this  section.  A  mere  exchange  or  reinvestment  is 
not  necessarily  in  contravention  of  the  trust.^^  It  is  by  force  of 
this  provision  of  the  statute  rendering  trust  estates  inalienable  that 
trust  estates  now  tend  to  a  perpetuity.^  This  section  (105)  ap- 
plies to  express  trusts  valid  as  powers  as  rtiuch  as  to  express  trusts 
under  the  96th  section  of  this  act.^ 

Effect  of  this  Section  on  Eetatea  in  Remainder.  This  section  author- 
izes a  sale  by  direction  of'  the  court  ;**  but  it  does  not,  however, 
authorize  the  sale  of  the  estate  of  remaindermen,  for  that  estate 
vests  in  possession  only  when  the  estate  of  the  trustee  ceases.^ 
Estates  in  remainder  of  infants  may,  however,  be  sold  under  certain 
circumstances,  pursuant  to  the  Code  of  Civil  Procedure  and  this 
act.8« 

This  Law  Not  Retroactive.  The  various  amendments  to  I  Revised 
Statutes,  730,  section  65,  are  not  retroactive.^^  Prior  to  the  act  of 
1882,  the  court  did  not  have  the  power  to  enable  a  trustee  to  make 
a  mortgage  in  contravention  of  an  express  trust  to  hold.^  But  a 
mortgage  given  to  preserve  the  trust  property  from  a  forced  sale 
'was  not,  even  prior  to  1882,  necessarily  in  contravention  of  an  ex- 
press trust  to  hold  an  estate.'® 


2»  Johnson  v.  Fleet,  14  Wend,  at  p. 
183;  Briggs  V.  Davis,  20  N.  Y.  at  p. 
21 ;  Losey  v.  Stanley,   147  id.  at  p. 

571. 

50  Powers  v.  Bergen,  6  N.  Y.  358, 

360;  Briggs  V.  Davis,  21  id.  574; 
Smith  V.  Bowen,  35  id.  83;  Fitz- 
gerald V.  Topping,  48  id.  438,  444; 
McPherson  v.  Rollins,  107  id.  316; 
U.  S.  Trust  Co.  V.  Roche,  116  id.  120, 
127;  Cuthbert  v.  Chauvet,  136  id. 
326;  Potter  V.  Hodgman,  81  App. 
Div.  233. 

51  Hawley  v.  James,  5  Paige^  444, 
445;  s.  c,  16  Wend.  163,  164;  Bel- 
mont V.  O'Brien,  12  N.  Y.  394,  402. 

^  Supra,   pp.   455,   456;   Hillen   v. 
Iselin,  144  N.  Y.  at  p.  379. 
8«  Russell  v.  Russell,  36  N.  Y.  581, 

584. 
**  Matter  of  Asche,  75  App.  Div.  486. 

M§  105,  supra:  Goebel  v.  Iffla,  48 

Htm,  31 ;  affd.,  iii  N.  Y.  170;  Matter 


of  Mills,  22  Misc.  Rep.  629 ;  Losey  y. 
Stanley,  147  N.  Y.  560,  571 ;  cf.  Eb- 
ling  V.  Dryer,  149  id.  460,  28  App. 
Div.  258;  Weir  v.  Barker,  104  id. 
11^118;  and  S§  67,  71,  supra. 

80  §  2348,  Code  Civ.  Proc. ;  Matter 
of  Asch,  75  App.  Div.  486;  chap.  154, 
Laws  of  1903;  §§  67,  71,  supra. 

87  United  States  Trust  Co.  v. 
Roche,  116  N.  Y.  120. 

88  Cruger  v.  Jones,  18  Barb.  467 ; 
Briggs  V.  Davis,  20  N.  Y.  15,  21  id. 
574;  Rathbone  v.  Hooney,  58  id.  463; 
Douglass  V.  Cruger,  80  id.  15;  cf. 
Taylor  v.  Porter,  4  Hill,  140 ;  Powers 
V.  Bergen,  6  K.  Y.  358;  Lytic  v.  Bev- 
eridge,  58  id.  592,  602;  Ebling  v. 
Dryer,  149  id.  460. 

30  U.  S.  Trust  Co.  v.  Roche,  116  N. 
Y.  120;  cf.  Matter  of  Nesmith,  140 
id.  609;  Boon  v.  Hall,  76  App.  Div. 
520,  524. 
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This  Section  Does  not  Authorise  Sale  for  fieinvestment.  This  section  of 
this  act  does  not  authorize  a  sale  of  a  trust  estate  for  the  purpose 
of  reinvestment,  even  though  such  reinvestment  may  augment  the 
income  of  the  trust  estate.*^ 

Sale  to  Trustee  by  Himself.  This  section  does  not  authorize  a  pro- 
ceeding by  trustee  for  permission  to  convey  to  himself,  so  as  by 
indirection  to  avoid  the  necessity  of  a  partition  action.** 

Trustees  May  Exchange  Lands,  when.  The  act  of  1898,*^  which  is  now 
incorporated  in  the  second  subdivision  of  this  section  [105],  author- 
izes an  acquisition  or  exchange  by  executors  and  trustees  who  have 
power  to  sell  given  them  by  a  deed  or  by  a  will.  Before  that  act 
it  was  held  that  a  mere  exchange  or  reinvestment  was  not  neces- 
sarily in  contravention  of  a  trust.** 

Disposition  of  Property  of  Incompetent  Persons.  A  separate  statute 
provides  for  the  disposition  of  the  real  property  of  infants  and  other 
incompetent  persons.** 

The  same  statute  provides  that  real  property,  or  an  interest  in 
real  property,  shall  not  be  sold,  leased,  or  mortgaged  as  prescribed 
in  this  title  contrary  to  the  provisions  of  a  will  by  which  it  was 
devised,  or  of  a  conve3rance  or  other  instrument  by  which  it  was 
transferred  to  the  infant  or  incompetent  person.**^ 

Deed  from  Trustee.  A  conveyance  to  "  B.,  trustee,"  and  to  his  heirs 
and  assigns  is  simply  descriptio  personcB,  and  a  conveyance  from 
^'  B.,  trustee "  is  sufficient  to  pass  title  in  this  jurisdiction,**  but 
elsewhere  a  recorded  conveyance  to  B.,  trustee  simpliciter,  is 'oper- 
ative as  notice  of  a  trust.*^ 

« 

Breaches  of  Trust  If  a  trustee  contravene  the  directions  of  an  ex- 
press trust,  either  as  to  investments  or  otherwise,  it  is  a  breach  of 


*o  Matter  of  Roe,  119  N.  Y.  509. 

**  Von  Glahan  v.  Heins,  128  App. 
Div.  167. 

*2  Chap.  311,  Laws  of  189& 

*3  Hawley  v.  James,  5  Paige,  444, 
445;  s.  c,  16  Wend.  163,  164;  Bel- 
mont V.  O'Brien,  12  N.  Y.  394,  402; 
Anderson  v.  Mather,  44  id.  245; 
and  sec  33  Barb.  473. 

**§§  2348-2356,  Code  Civ.  Proc; 
chap.  154,  Laws  of  1903;  cf.  §§67, 
71,  Real  Prop.  Law;  Matter  of  Ad- 
4lerly,  50  Misc.  Rep.  189. 


**i  2357,  Code  Civ.  Proc;  c/.  2 
R-  S.  195,  §  6;  O'Donoghue  v.  Boies, 
159  N.  Y.  87;  Livingston  v.  Living- 
ston, 56  App.  Div.  484;  Matter  of 
Asch,  75  id.  486;  O'Donoghue  v. 
Smith,  184  N.  Y.  365 ;  Matter  of  Ad- 
derly,  50  Misc.  Rep.  189. 

*<*  Title  Guarantee  &  Trust  Co.  v. 
Fallon,  loi  App.  Div.  187. 

*^  Stemfels  v.  Watson,  139  Fed 
Rep.  505. 
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trust  He  must  follow  the  directions  of  the  settlor  of  the  trust.^ 
Conversely  if  trustees  obey  the  directions  and  a  loss  ensue  they  are 
not  liable.^  If  the  instrument  is  silent  concerning  investments  the 
statute  or  some  ruling  of  a  court  of  equity  usually  prescribes  them.**® 

The  general  rule  of  the  common  law  was,  that  the  trustee  could 
invest  in  real  or  government  securities  only.**  But  this  rule  has 
been  modified.*®  A  trustee  may  now  invest  in  such  securities  as  a 
savings  bank  of  this  State,  or  in  bonds  and:  mortgages  on  unincum- 
bered real  property  worth  fifty  per  cent,  more  than  the  loan.*®  It 
is  a  breach  of  trust  ior  trustee  to  profit  by  use  of  knowledge  ac- 
quired as  trustee,  or  by  betrayal  of  confidence  reposed  in  him  as 
trustee.*^    He  cannot  purchase  from  himself  as  trustee." 

Acqnieaceiice  of  Benefidaiies  in  Breaches  of  Trust.  Even  though  trus- 
tee commit  a  breach  of  trust,  if  it  is  at  the  solicitation  of  the  bene- 
ficiaries, or  if  they  acquiesce  in  it,  they  will  be  estopped  from 
questioning  it.** 


^  Birrell,  Duties  and  Liabilities  of 
Trustees,  Lecture  IV;  Denike  v. 
Harris,  84  N.  Y.  89,  94;  ^A  §  "4, 
infra. 

^2  Pomeroy,  Eq.  Jurisp.  647; 
Dunkle  v.  Butler,  30  Misc.  Rep.  58; 
cf.  Matter  of  Wotton,  59  App.  Div. 
584,  586. 

BO  §  21,  Personal  Prop.  Law ;  King 
V.  Talbot,  40  N.  Y.  76;  Adair  v. 
Brimmer,  74  id.  539,  550;  Matter  of 
Reed,  45  App.  Div.  196;  Matter  of 
Hall,  48  id.  488;  modified,  164  N.  Y. 
196;  Matter  of  Wotton,  59  App.  Div. 
584,  586;  §  116,  Real  Prop.  Law. 

«^i  Ackerman  v.  Emott,  4  Barb.  626. 

MOrmiston  v.   Olcott,  84   N.   Y. 

339. 
*»  See  S  21,  Fowler's  Pcrs.  Prop. 

Law  of  1909. 

33 


B*  Steinbeck  v.  Bon  Honmie  Min- 
ing Co.,  152  Fed.  Rep.  333;  Slater  v. 
Slater,  114  App.  Div.  160. 

w  Davoue  v.  Fanning,  2  Johns.  Ch. 
252;  Anderson  v.  Fry,  123  App.  Div. 
46,  54;  Weintraup  v.  Siegel,  57  Misc. 
Rep.  246. 

MBirrell,  Duties  of  Trustees,  118 
seq.;  Matter  of  Reed,  45  App.  Div. 
202;  Woodbridge  v.  Bockes,  59  id. 
S03,  518;  affd.,  170  N.  Y.  596;  Adair 
v.  Brimmer,  74  id.  539,  552;  Matter 
of  Hall,  164  id.  196,  201;  Byrne  v. 
Jones,  159  Fed.  Rep.  321 ;  Blair  'v. 
Cargill,  III  App.  Div.  853;  Vohmann 
v.  Michel,  185  N.  Y.  420;  Bush  v. 
Wright,  118  App.  Div.  j68;  Hine  v. 
Hine,  id.  585. 
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§  106.  When  trustee  may  lease  trust  property.    A  trustee 

appointed  to  hold  real  property  during  the  life  of  a  benefici- 
ary,  and  to  pay  or  apply  the  rents,  income  and  profits  thereof 
to,  or  for,  the  use  of  such  beneficiary,  may  execute  and  de* 
liver  a  lease  of  such  real  property  for  a  term  not  exceeding 
five  years,  without  application  to  the  court.  The  supreme 
court  may,  by  order,  on  such  terms  and  conditions  as  seem 
just  and  proper,  in  respect  to  rental  and  renewals,  authorize 
such  a  trustee  to  lease  such  real  property  for  a  term  ex- 
ceeding five  years,  if  it  appears  to  the  satisfaction  of  the 
court  that  it  is  for  the  best  interest  of  the  trust  estate,  and 
may  authorize  such  trustee  to  covenant  in  the  lease  to  pay 
at  the  end  of  the  term,  or  renewed  term,  to  the  lessee  the 
then  fair  and  .reasonable  value  of  any  building  which  may 
have  been  erected  on  the  premises  during  such  term.  If 
any  such  trustee  has  leased  any  such  trust  property  before 
June  fourth,  eighteen  hundred  and  ninety-five,  for  a  longer 
term  than  five  years,  the  supreme  court,  on  the  application 
of  such  trustee,  may,  by  order,  confirm  such  lease,  and  such 
order,  on  the  entry  thereof,  shall  be  binding  on  all  persons, 
interested  in  the  trust  estate. 

Formerly  section  86,  Real  Property  Law  of  1896,  chapter  XL VI,  General 
Laws: 

I  86.  Wbeii  trustee  may  lease  trust  property.— .A  trustee  appointed  to- 
hold  real  property  during  the  life  of  a  beneficiary,  and  to  pay  or  apply  the 
rents,  income  and  profits  thereof  to,  or  for,  the  use  of  such  beneficiary,  may 
execute  and  deliver  a  lease  of  such  real  property  for  a  term  not  exceeding 
five  years,  without  application  to  the  court.  The  supreme  court  may,  by 
order,  on  such  terms  and  conditions  as  seem  just  and  proper,  in  respect  ta 
rental  and  renewals,  authorize  such  a  trustee  to  lease  such  real  property 
for  a  term  exceeding  five  years,  if  it  appears  to  the  satisfaction  of  the  court 
that  it  is  for  the  best  interest  of  the  trust  estate,  and  may  authorize  such 
trustee  to  covenant  in  the  lease  to  pay  at  the  end  of  the  term,  or  renewed 
term,  to  the  lessee  the  then  fair  and  reasonable  value  of  any  building  which 
may  have  been  erected  on  the  premises  during  such  term.  If  any  such 
trustee  has  leased  any  such  trust  property  before  June  fourth,  eighteen 
hundred  and  ninety-five,  for  a  longer  term  than  five  years,  the  supreme 
court,  on  the  application  of  such  trustee,  may,  by  order,  confirm  such  lease,, 
and  such  order,  on  the  entry  thereof,  shall  be  binding  on  all  persons  inter- 
ested in  the  trust  estate.*^ 

Section  86  was  formerly  chapter  886,  Laws  of  1895,  printed  in  full  under 
section  105.** 

^Repealed  by  Real  Prop.  Law  of         ^ Supra,  p.  $©& 
1909,  S  460,  art  14,  chap.  50,  Con- 
solidated Laws.    See  below,  I  46a 
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The  Old  Law  fieUtins  to  Leases  by  Trustees.  At  the  Gominon  law  a 
trustee's  power  to  lease  (in  the  absence  of  an  express  leasing 
power)  depended  primarily  on  the  quantity  and  the  quality  of  the 
trustee's  legal  estate.  If  he  had  a  fee  he  might  make  leases  of  any 
duration.***  So,  if  it  was  an  express  trust  to  lease  indefinitely,  the 
nature  of  the  trust  was  such  that  a  fee  in  trustee  was  implied.*^ 
But  if  the  trustee  had  only  an  estate  pur  autre  vie,^^  then  (in  the 
absence  of  an  express  power)  the  implied  power  to  lease  was  limited 
correspondingly. 

Tenant  for  Life.  A  tenant  for  life  or  pur  autre  vie  could  not  at 
common  law  make  leases  to  last  beyond  his  own  life  in  the  one 
case,  or  that  of  cestui  que  vie  in  the  other,®  and  such  remains  the 
law  at  present.® 

Tenants  in  Tail.  An  ancient  English  statute  enabled  tenants  in 
tail  to  make  leases  for  three  lives  or  twenty-one  years. 

Corporations.  Corporations  holding  in  fee  were  restricted  to  the 
same  period  by  certain  other  ancient  statutes.®* 

Tenant  for  Life.  If  tenant  for  life  created  an  estate  greater  than 
his  own,  it  formerly  worked  a  forfeiture  of  his  estate.**  The 
Revised  Statutes  altered  the  last  stated  rule  by  providing  that  such 
a  conveyance  by  a  tenant  for  life  of  a  greater  estate  than  his  own 
should  not  work  a  forfeiture,  but  be  operative  to  pass  the  tenant's 
interest  only.** 

Former  Law  Relating  to  Leases  by  Life  Tenants.  When  tenant  for  life 
could  not  make  leases  for  any  certain  time,  or  beyond  his  own 
life,  it  became  usual  to  insert  a  power  of  leasing  in  any  well-drawn 
settlepient,  limited  by  way  of  use,  and  such  a  power  to  lease  for 

»NaIor  V.  Amitt,   i   Russ.  &  M.  «3  Matter   of  City   of   New   York 

501;  Greason  v.  Kettletas,  17  N.  Y.  (iioth    Street),    81    App.    Div.    27; 

491;    Comyn,    Landl.    &    Ten.    22;  Mulligan  v.  Cox,  26  Misc.  Rep.  709, 

ii edges  v.  Riker,  5  Johns.  Ch.  163;  711,  and  see  under  S  143,  infra. 

Woodfall,  Landl.  &  Ten.  (i6th  ed.)  «  See  above,  under  §  30. 

36.  •*  Cruise,  Dig.  tit.  5,  chap.  2,  $  31, 

WDoe  V.  Willan,  2  Barn.  &  Aid.  note;  2  Black.  Comm.  274.     Alien- 

84 ;  sed  cf.  Ackland  v.  Lutley,  9  Ad.  ations  by  tenants  by  the  curtesy  or  in 

I  El.  879;  Dyeing  &  Printing  Estab.  dower  regulated  by  6  Edw.  I,  chap. 

V.  De  Wcstenberg,  46  Hun,  281 ;  aflFd.,  3;  32  Hen.  VHI,  chap.  28    re-enacted 

Daily  Reg.,  Feb.  19,  1886;  Hawlcy  v.  in  New  York  in  1787,  2  J.  &  V.  98, 

James,  16  Wend,  at  pp.  I53-I5S.  loi ;  i  K.  &  R.  44;  i  R.  L.  52. 

«i  As  in  Jones  v.  Lord  Say  &  Scale,  w  i  R.  S.  739,  §  145;  Sparrow  v. 

8  Viner's  Abr.  262.  Kingman,  i   N.  Y.  242,  257;  Moore 

«  Doe  V.  Butcher,  i  Doug.  50 ;  Co.  v.  Littel,  41  id.  66,  78 ;  I  247,  infra. 
Litt.    47b;    Taylor,   Landl.    &   Ten., 
§  112. 
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any  length  of  time  was  good  against  reversioners  or  remainder- 
men.^ But  a  lease  under  a  power  must  conform  to  the  power,  or 
it  was  void  in  law,^  but  good  in  equity,  at  least  to  the  actual  extent 
of  the  power.^ 

New  York  Law.  Prior  to  the  year  1830,  excepting  for  a  period  of 
four  years  from  1782  to  1786,  there  seems  to  have  been,  in  the 
State  of  New  York,  no  statutory  general  restriction  upon  the  power 
of  tenants  in  fee  simple  to  grant  leases;''®  The  Revised  Statutes 
provided  that  a  power  might  be  granted  to  tenants  for  life  to 
make  leases  of  the  estate  granted  for  not  more  than  twenty-one 
years,  to  commence  in  possession  at  any  time  during  such  tenants' 
life.''^  If  a  trustee  had  a  life  estate,  he  was  within  the  section  last 
denotedJ^ 

Trustees'  Leasing  Power.  The  case  of  Weis  v.  Barker  ^'  holds  that 
this  section  of  the  Real  Property  Law  was  intended  to  extend  and 
not  to  restrict  the  leasing  powers  of  trustees  of  certain  express 
trusts  created  before  1896,  and  consequently  that  leases  by  such 
trustees  for  terms  longer  than  five  years  are  not  void  if  made  with- 
out application  to  the  court.  But  certainly,  in  view  of  the  unsettled 
state  of  the  law  regulating  the  quantum  of  the  estates  of  trustees 
of  trusts  created  under  the  3d  subdivision  of  section  96  of  this 
act,  in  every  case  where  there  is  no  express  leasing  power,  an 
application  to.  the  court  on  a  trustee's  lease  beyond  five  years  is 
desirable.  The  law  concerning  the  quantum  of  a  trustee's  estate 
under  the  3d  subdivision  of  section  96  of  this  act,  is  not  so 
definitely  determined  as  it  should  be  eighty  years  after  the  Revised 
Statutes. 

On  any  conveyance  or  devise  to  trustees,  the  power  of  the  trustees 
to  grant  leases  depends  primarily  on  the  question  whether  or  not 
they  take  a  fee,  or  an  estate  pur  autre  viej*  If  the  conveyance  to 
them  contain  a  power  to  trustees  to  make  leases  of  any  duration 


«7  Cruise,  Dig.  tit.  32,  chap.  15,  i  i. 

•8  Roc  ex  dem.  Brunc  v.  Pridcaux, 
10  East,  184;  et  infra,  under  i  136, 
Real  Prop.  Law. 

«>  Powcey  V.  Bowcn,  i  Chan.  Cas. 
23 ;  Campbell  v.  Leach,  Amb.  740 ;  cf, 
I  136,  infra;  Newton  v.  Jay,  107 
App.  Div.  457. 

TO  Chap.  2,  Laws  of  1782,  confined 
terms  of  years  to  twenty-one.  But 
this  act  was  soon  repealed,  chap.  12, 
Laws  of  1786.  By  2  R.  L.  267, 
Columbia  College  was  restricted  to 


leases  for  sixty-three  years  (2  R.  L. 
267;  and  see  above,  pp.  157,  161 ;  but 
a  lease  for  lives  could  not  begin  in 
futuro,    2  Sugd.  Pow.  344, 

71 1  R.  S.  7ZZ.  8  87 ;  §  143,  infra. 
Real  Prop.  Law. 

^  See  the  discussion  on  this  point, 
supra,  pp.  324.  442,  488. 

''3  104  App.   Div.   112;   Steuber  v. 
Hubcr,  107  id.  599. 
.    '^^  Supra,  pp.  324,  488,  and  see  note, 
21  Harv.  Law  Rev.  2Zi. 
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beyond  twenty-one  years,  then  the  question  arises  how  far  this 
power  is  controlled  by  section  123  of  this  act,^^  restricting  tenants 
for  life  to  leases  for  twenty-one  years.  If  the  settlement  is  made 
since  1895,  then  whether  the  act  of  1895  or  this  section  applies  to 
an  express  trust  with  power  to  make  leases  beyond  live  years,  will 
also  have  to  be  considered.  The  language  of  this  section  (106) 
would  seem  to  confine  its  operation  to  those  trusts  which  arise  under 
the  3d  subdivision  of  section  96  of  this  act,^^  and  not  to  refer  to 
trustees  of  the  trusts  arising  under  the  2d  subdivision  of  section 
96."  It  has  been  held  that  trustees  under  the  2d  subdivision  of 
section  96  of  this  act  take  a  fee  simple,*^^  and,  therefore,  that  they 
may  make  leases  of  any  duration.  "^^ 

If  trustees,  under  the  3d  subdivision  of  section  96,  have  a  base 
fee,  then  they  undoubtedly  fall  within  the  general  rule  that  tenants 
in  fee  may  make  leases  of  urban  lands  of  definite  duration,  but 
subject  to  the  determination  of  the  base  fee,  under  the  maxim 
cessante  statu  primitivo,  cessat  derivativus.^  As  the  base  fee 
must  determine  at  the  expiration  of  the  trusts,  the  lease  could  not 
exceed  two  lives,  which  would  be  an  argument  for  the  construction 
that  trustees  of  such  trusts  take  an  estate  pur  autre  vie,  and  not  a 
qualified  or  base  fee,  were  it  not  that  the  statute  vests  in  the  trustee 
the  legal  estate,  "  or  the  whole  estate."  ®^  If  such  trustees  have  only 
an  estate  pur  autre  vie,  then  certainly  the  leases  may  not  extend 
beyond  the  lives  of  cestuis  que  zne^  independently  of  the  act  of 
1895  and  this  section,  which  are  enabling  acts,  and  under 
them  trustees  of  an  estate  pur  autre  vie  are  authorized 
to  make  leases  for  five  years,  which  will  be  good  against 
the  remaindermen.  In  a  case  where  the  trustee  has  a  fee 
with  general  leasing  powers,  the  act  of  1895  and  this  section  would 
be  simply  supererogatory,  and  may  be  construed  as  intended  for  the. 


T^Real   Prop.  Law;      cf.  i   R.  S. 

733,  8  87. 

''^  Supra,  pp.  438,  450. 

T^  Supra,  pp.  438,  448. 

^^  Supra,  pp.  438,  450. 

"^^  Hawley  v.  James,  16  Wend,  at 
PP-  iS3i  155;  Matter  of  McCaffrey, 
50  Hun,  371,  375;  Corse  v.  Corse,  144 
N.  Y.  569,  572 ;  Paollichi  v.  American 
Telephone  &  Telegraph  Co.,  119  App. 
Div.  609,  611;  cf.  Greason  v.  Kettle- 
tas,  17  N.  Y.  491,  as  to  common  law. 

wChallis,  51,  254;  Matter  of  City 


of  New  York  (iioth  Street),  81 
App.  Div.  27,  32 ;  Weir  v.  Barker, 
104  id.  112,  115;  Pratt  v.  Clark,  118 
id.  633. 

81  §    100,   Real   Prop.  Law,  supra; 
cf.  §  109,  infra. 

82  Matter  of  City  of  New  York 
(iioth  Street),  81  App.  Div.  27; 
Matter  of  McCaffrey,  50  Hun,  371, 
374 ;  Gomez  v.  Gomez,  147  N.  Y.  195, 
200;  Matter  of  Iloysradt,  20  Misc. 
Rep.  265;  Matter  of  Armory  Board, 
29  id.  174,  30  Code  Civ.  Proc.  R.  123. 
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general  protection  of  such  trustees.  The  uncertainty  of  the  power 
of  trustees  under  the  3d  subdivision  of  section  96  to  make  leases  of 
definite  duration,®^  has  received  emphasis  in  one  or  more  cases 
where  tenants  questioned  trustees*  power  to  make  leases  for  years. 
The  abstract  question  was  not,  however,  decided.®*  In  view  of  the 
uncertainty  denoted,  every  well  drawn  settlement  of  a  trust  under 
the  3d  subdivision  of  section  96  of  this  act  should  contain  an 
express  leasing  power  to  trustees  to  make  leases  for  long  terms 
of  years,  or  building  leases,  if  such  a  course  is  desired 
by  the  settlor  of  the  estate.  If  the  trustee,  without  a  special  power, 
can  make  a  lease  of  five  years,  he  has  power  to  make  it  for  fifty 
years  without  application  to  the  court,  but  if  his  estate  is  one  pur 
autre  vie,  he  cannot  make  leases  to  last  beyond  the  life  of  cestui 
que  vie,  except  under  this  section. 

Is  this  Section  Retroactive  or  Unconstitutional?  How  far  this  section, 
or  chapter  886,  Laws  of  1895,  is  retroactive  and  may  lawfully  em- 
power trustees  to  make  leases  to  bind  vested  estates  in  remainder, 
or  those  future  estates  limited  to  take  effect  after  the  trustees'  own 
estate  has  terminated,  is  sometimes  questioned  on  constitutional 
grounds.®"  The  acts  enabling  life  tenants  to  make  leases  to  bind 
reversioners  and  remaindermen  are,  however,  very  well  known  in 
the  common  law,  and  as,  where  a  rent  is  reserved,  it  runs  with  the 
reversion,  it  if.  difficult  to  perceive  how  a  power  of  this  kind  may  be 
said  to  infringe  vested  rights.  Where  the  rights  in  remainder  are 
limited  expressly  subject  to  a  power  to  lease,  the  power  overrides 
the  estate  in  remainder,  or  the  remainder  is  subject  to  the  power. 

This  Section  Does  not  Enable  Leases  of  Agricultural  Lands  Prohibited  by 
the  Constitution.  As  the  Constitution  restricts  leases  of  agricultural 
lands  to  terms  of  twelve  years,®®  this  section  clearly  cannot  enable 
trustees  of  such  lands  to  make  leases  beyond  twelve  years,  even 
pursuant  to  an  order  of  the  court,  provided  for  in  this  section. 

Code  of  Civil  Procedure.  The  section  of  the  Code  of  Civil  Procedure 
relative  to  the  lease  of  property  of  infants  and  other  incompetent 
persons  ^  seems  to  have  no  direct  reference  to  leases  by  trustees  of 
an  express  trust. 

®  See  the  doubt  expressed  on  the  App.  Div.  112;  Steuber  v.  Hubcr,  107 

contract  in  Niederstein  v.  Cusick,  83  id.  599. 

App.  Div.  36,  178  N.  Y.  543.  86  Chapl.    Exp.    Trusts    &    Pow., 

8*  In  re  Duncan,  N.  Y.  L.  J.,  Feb.  §  462 ;  Weir  v.  Barker,  104  App.  Div. 

28,  19C2,  Truax.  J.;  but  see  Matter  of  112. 

City  of  New  York  (iioth  Street),  81  ^ Supra,  p.  82,  160. 

App.  Div.  27 ;  Neiderstein  v,  Cusick,  87  §  2348,  Code  Civ:  Proc.  and  chap. 

178  N.  Y.  543;  Weir  v.  Barker,  104  154,  Laws  of  1903. 
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§107.  Notice  to  beneficiary  and  other  persons  interested 
where  real  property  aifected  by  a  trust  is  conveyed, 
mortgaged  or  leased,  and  procedure  thereupon.    The 

supreme  court  shall  not  grant  an  order  under  either  of  the 
last  two  preceding  sections  unless  it  appears  to  the  satis- 
faction of  such  court  that  a  written  notice  stating  the  time 
and  place  of  the  application  therefor  has  been  served  upon 
the  beneficiary  of  such  trust,  and  every  other  person  in  be- 
ing having  an  estate  vested  or  contingent  in  reversion  or 
remainder  in  said  real  property  at  least  eight  days  before 
the  making  thereof,  if  such  beneficiary  or  other  person  is 
an  adult  within  the  state,  or  if  a  minor,  lunatic,  person  of 
unsound  mind,  habitual  drunkard  or  absentee,  until  proof 
of  the  service  on  such  beneficiary  or  other  person  of  such 
notice  as  the  court  or  a  justice  thereof  prescribes.  The 
court  shall  appoint  a  guardian  ad  litem  for  any  minor  and 
for  any  lunatic,  person  of  unsound  mind  or  habitual  drunk- 
ard who  shall  not  be  represented  by  a  committee  duly  ap- 
pointed. The  application  must  be  by  petition  duly  verified 
which  shall  set  forth  the  condition  of  the  trust  estate  and  the 
particular  facts  which  make  it  necessary  or  proper  that  the 
application  should  be  granted.  After  taking  proof  of  the 
facts,  either  before  the  court  or  a  referee,  and  hearing  the 
parties  and  fully  examining  into  the  matter,  the  court  must 
make  a  final  order  upon  the  application.  In  case  the  appli- 
cation is  granted,  the  final  order  must  authorize  the  real 
property  affected  by  the  trust  or  some  portion  thereof,  to  be 
mortgaged,  sold  or  leased,  upon  such  terms  and  conditions 
as  the  court  may  prescribe.  In  case  a  mortgage  or  sale  of 
any  portion  of  such  real  property  is  authorized,  the  final 
order  must  direct  the  disposition  of  the  proceeds  of  such 
mortgage  or  sale  and  must  require  the  trustee  to  give  bond 
in  such  amooint  and  with  such  sureties  as  the  court  directs, 
conditioned  for  the  faithful  discharge  of  his  trust  and  for 
the  due  accounting  for  all  moneys  received  by  him  pursuant 
to  said  order.  If  the  trustee  elects  not  to  give  such  bond, 
the  final  order  must  require  the  proceeds  of  such  mortgage 
or  sale  to  be  paid  into  court  to  be  disposed  of  or  invested  as 
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the  court  shall  specially  direct.  Before  a  mortgage,  sale, 
or  lease  can  be  made  pursuant  to  the  final  order,  the  trustee 
must  enter  into  an  agreement  therefor,  subject  to  the  ap- 
proval of  the  court  and  must  report  the  agreement  to  the 
court  under  oath.  Upon  the  confirmation  thereof,  by  order 
of  the  court  he  must  execute  as  directed  by  the  court  a  mort- 
gage, deed  or  lease.  A  mortgage,  conveyance  or  lease  made 
pursuant  to  a  final  order  granted  as  provided  in  this  and  the 
last  two  preceding  sections  shall  be  valid  and  effectual 
against  all  minors,  lunatics,  persons  of  unsound  mind, 
habitual  drunkards  and  persons  not  in  being  interested  in 
the  trust  or  having  estates  vested  or  contingent  in  reversion 
or  remainder  in  said  real  property,  and  against  all  other 
persons  so  interested  or  having  such  estates  who  shall  con- 
sent to  such  order,  or  who  have  been  made  parties  to  such 
proceeding  as  herein  provided. 

Formerly  section  87,  Real  Property  Law  of  1896,  chapter  XLVI,  General 
Laws,  as  amended  by  chapter  242,  Laws  of  1907: 

CHAP.  242. 

An  Act  to  amend  the  real  property  law  in  relation  to  parties  to  a  pro- 
ceeding where  real  property  affected  by  a  trust  is  conveyed,  mortgaged 
or  leased. 

Became  a  law,  April  30,  1907,  with  the  approval  of  the  Governor.     Passed,  three-fiftha 

being  present. 

The  People  of  the  State  of  New  York,  represented  in  Senate  and  Ar 
sembly,  do  enact  as  follows: 

Section  i.  Section  eighty-seven  of  chapter  five  hundred  and  forty-seven 
of  the  laws  of  eighteen  hundred  and  ninety-six,  entitled  "An  act  relating  to 
real  property,  constituting  chapter  forty- six  of  the  general  laws,"  as  amended 
by  chapter  one  hundred  and  thirty-six  of  the  laws  of  eighteen  htmdred  and 
ninety-seven,  is  hereby  amended  to  read  as  follows: 

S  87.  Notice  to  beneficiary  and  other  persons  interested  where  real  property 
affected  by  a  trast  is  conveyed,  mortgaged  or  leased  and  procedure  thereupon. — 
The.  supreme  court  shall  not  grant  an  order  under  either  of  the  last  two  pre- 
ceding sections  unless  it  appears  to  the  satisfaction  of  such  court  that  a 
written  notice  stating  the  time  and  place  of  the  application  therefor  has  been 
served  upon  the  beneficiary  of  such  trust,  arid  every  other  person  in  being 
having  an  estate  vested  or  contingent  in  reversion  or  remainder  in  said  real 
property  at  least  eight  days  before  the  making  thereof,  of  such  beneficiary  or 
other  person  is  an  adult  within  the  state  or  if  a  minor,  lunatic,  person  of 
unsound  mind,  habitual  drunkard  or  absentee  until  proof  of  the  service  on 
such  beneficiary  or  other  person  of  such  notice  as  the  court  or  a  justtoe 


§  107    Beneficiaries'  Notice  of  Trustees*  Alienation.      521 

thereof  prescribes.  The  court  shall  appoint  a  guardian  ad  litem  for  any 
minor  and  for  any  lunatic,  person  of  unsound  mind  or  habitual  drunkard 
who  shall  not  be  represented  by  a  committee  duly  appointed.  The  appli- 
cation must  be  by  petition  duly  verified  which  shall  set  forth  the  condition 
of  the  trust  estate  and  the  particular  facts  which  make  it  necessary  or 
proper  that  the  application  should  be  granted.  After  taking  proof  of  the 
facts,  either  before  the  court  or  a  referee  and  hearing  the  parties  and  fully 
examining  into  the  matter,  the  court  must  make  a  final  order  upon  the 
application.  In  case  the  application  is  granted,  the  final  order  must  author- 
ize the  real  property  affected  T>y  the  trust  or  some  portion  thereof,  to  be 
mortgaged,  sold  or  leased,  upon  such  terms  and  conditions  as  the  court 
may  prescribe.  In  case  a  mortgage  or  sale  of  any  portion  of  such  real  prop- 
erty is  authorized,  the  final  order  must  direct  the  disposition  of  the  pro- 
ceeds of  such  mortgage  or  sale  and  must  require  the  trustee  to  give  bond  in 
such  amount  and  with  such  sureties  as  the  court  directs,  conditioned  for  the 
faithful  discharge  of  his  trust  and  for  the  due  accounting  for  all  moneys 
received  by  him  pursuant  to  said  order.  If  the  trustee  elects  not  to  give 
such  bond,  the  final  order  must  require  the  proceeds  of  such  mortgage  or 
sale  to  be  paid  into  court  to  be  disposed  of  or  invested  as  the  court  shall 
specially  direct.  Before  a  mortgage,  sale  or  lease  can  be  made  pursuant 
to  the  final  order,  the  trustee  must  enter  into  an  agreement  therefor,  sub- 
ject to  the  approval  of  the  court  and  must  report  the  agreement  to  the 
court  under  oath.  Upon  the  confirmation  thereof,  by  order  of  the  court 
he  must  execute  as  directed  by  the  court  a  mortgage,  deed  or  lease.  A 
mortgage,  conveyance  or  lease  made  pursuant  to  a  final  order  granted  as 
provided  in  this  and  the  last  two  preceding  sections  shall  be  valid  and  effectual 
against  all  minors,  lunatics,  persons  of  unsound  mind,  habitual  drunkards 
:  nd  persons  not  in  being  interested  in  the  trust  or  having  estates  vested 
r  contingent  in  reversion  or  remainder  in  said  real  property,  and  against 
all  other  persons  so  interested  or  having  such  estates  who  shall  consent  to 
such  order,  or  who  have  been  made  parties  to  such  proceeding  as  herein 
provided. 
S  2.  This   act  shall  take  effect  immediately.^ 

Comment.  This  section  was  first  amended  by  an  act  of  1897, 
entitled  "An  act  to  amend  The  Real  Property  Law  relative  to  uses 
and  trusts.'*®^ 

Prior  to  any  such  amendment  this  section,  as  originally  enacted  in 
The  Real  Property  Law  of  1896,  read  as  follows: 

S  87.  Notice  to  beneficiary  where  trust  property  is  conveyed,  mortgaged  or 
leased — The  supreme  court  shall  not  grant  an  order  under  either  of  the  last 
two  preceding  sections,  unless  it  appears  to  the  satisfaction  of  such  court 
that  a. written  notice,  stating  the  time  and  place  of  the  application  therefor, 
has  been   served  upon  the  beneficiary  of  such  trust  property,  at  least  eight 

« 

88  Repealed  by  Real  Prop.  Law  of  pealed  by  Real  Prop.  Law  of  1909. 

1909,   §  460,  art.   14,  chap.   50,   Con-  8  460,  art.  14,  chap.  50,  Consolidated 

solidated  Laws.    See  below,  §  460.  Laws.     See  below,  §  460. 

80  Chap.    136,    Laws    of    1897,    re- 
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days  before  the  jmkmg  thereof,  if  such  beneficiary  is  an  adult  within  the 
state;  or  if  a  minor,  lunatic,  person -of  unsound  mind,  habitual  drunkard  or 
absentee,  until  proof  of  the  service  on  such  person  of  such  notice  as  the 
courts  or  a  justice  thereof  prescribes.®^ 

Section,  How  to  be  Read.  This  section  is  ancillary  and  must  be 
read  in  connection  with  the  two  preceding  sections.'*  It  is  not 
retroactive.®* 

Amendment  Some  amendment  is  necessary  to  make  this  section 
complete  in  operation.^ 

^Cf,   chap.   275,   Laws   of    1882;  Rep.  404,  407;  cf,  H  2345-2364,  Code 

chap.  26,  Laws  of  1884;  chap.  257,  Civ.  Proc. 

Laws  of  1886 ;  chap.  209,  Laws  of  ^  Matter  of  Asch,  75  App.  Div. 

1891,  and  chap.  886,  Laws  of  1895,  485. 

pp.  506^  509,  supra.  ^  See  notes  7  and  14,  Appendix  I, 

^1  Van  Wyck  v.  Richman,  33  Misc.  infra. 
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§  108.  Person  paying  money  to  trustee  protected.    A  person 

who  shall  actually  and  in  good  faith  pay  a  sum  of  money 
to  a  trustee,  which  the  trustee  as  such  is  authorized  to  re- 
ceive, shall  not  be  responsible  for  the  proper  application  of 
the  money,  according  to  the  trust;  and  any  right  or  title 
derived  by  him  from  the  trustee  in  consideration  of  the  pay- 
ments shall  not  be  impeached  or  called  in  question  in  conse- 
quence of  a  misapplication  by  the  trustee  of  the  money  paid. 

.  Formerly  section  88,  Real   Property  Law  of  1896,  chapter  XLVI,  Gen- 
eral Laws: 

§  88.  Person  paying  money  to  trustee  protected.—  A  person  who  shall 
actually  and  in  good  faith  pay  a  sum  of  money  to  a  trustee,  which  the  trus- 
tee as  such  is  authorized  to  receive,  shall  not  be  responsible  for  the  proper 
application  of  the  money,  according  to  the  trust;  and  any  right  or  title  de- 
rived by  him  from  the  trustee  in  consideration  of  the  payment  shall  not  be 
impeached  or  called  in  question  in  consequence  of  a  misapplication  by  the 
trustee  of  the  money  paid.^ 

Section  88  was  formerly  i  Revised  Statutes,  730,  section  66: 

§  66.  No  person  who  shall  actually  and  in  good  faith  pay  a  sum  of  money 
to  a  trustee,  which  the  trustee  as  such  is  authorized  to  receive,  shall  be 
responsible  for  the  proper  application  of  such  money,  according  to  the  trust ; 
nor  shall  any  right  or  title,  derived  by  him  from  such  trustee,  in  consideration 
of  such  payment,  be  impeached  or  called  in  question,  in  consequence  of  any 
misapplication  hy  the  trustee,  of  the  monies  paid.W5 

The  Old  Law.  The  old  rule  that  a  purchaser  from  a  tnistee  was 
bound  to  see  to  the  application  of  the  purchase  money  and  that 
it  was  applied  in  the  furtherance  of  the  trusts,®®  was  always  subject 
10  many  exceptions.^  The  rule  itself  was  so  inconvenient  and 
prejudicial  oftentimes  that  it  led  to  the  usual  insertion  in  powers 
of  sale  of  a  clause  relieving  purchasers  from  the  necessity  of  see- 
ing to  the  application  of  the  purchase  money.  Mr.  Humphreys,  a 
leading  reformer  in  England,  just  prior  to  the  Revised  Statutes  of 
this  State,  forcibly  criticised  the  old  rule,  which  the  Revised  Stat- 
utes consequently  abolished.®®     Yet  the  old   rule   was  pftentimes 

»*  Repealed  by  Real  Prop.  Law  of  Field  v.  Schieffclin,  7  Johns.  Ch.  150; 

1909,  §  460,  art.   14,  chap.  50,  Con-  Elliot  v.  Merryman,  Bamardiston  Ch. 

solidated  Laws.  Rep.  78;    i   White   &  Tudor,  Lead. 

**  Repealed,    chap.    547,    Laws    of  Cas.  in  Eq.  72  and  notes. 

1896.  » I  R.  S.  730,  I  66 ;  Humph.  Real 

••Cruise,    Dig.    tit.    12,    chap.    14,  Prop,   (ist  ed.)   305;  Revisers'  note 

li  I3»  17,  19-  to  I  R.  S.  730,  i  66. 

•'Story,  Eq.  Juris.,  f   1125  S£q.; 
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very  beneficial  to  beneficiaries  of  trusty  such  as  infants  and  per- 
sons non  compotes.  The  principle  that  all  persons  having  notice 
take  subject  to  a  trust  is  not  inequitable.  But  where  the  trust 
was  to  sell  and  pay  debts  generally,  it  was  never  deemed  equitable 
to  apply  the  rule  to  purchasers.^®  A  series  of  acts  following  the 
Revised  Statutes  has  in  England  also  relieved  purchasers  from 
the  rigid  application  of  the  common-law  rule.^ 

The  Present  Law.  Now,  where  the  trust  authorizes  a  sale,  a  pur- 
chaser from  a  trustee  and  other  persons  under  legal  obligations  to 
trustees,  who  shall  actually  and  in  good  faith  pay  money  to  the 
trustees,  are  by  this  section  relieved  from  seeing  to  the  applica- 
tion of  such  money.  It  may  be  purloined  by  the  trustee  and  nev^r 
reach  the  beneficiaries,  but  the  purchaser  or  payer  is  nevertheless 
discharged,  so  far  as  the  trust  estate  is  concerned.^  While  a  bona 
fide  purchaser  is  now  relieved  by  this  section  from  the  necessity 
of  seeing  to  the  application  of  the  trust  purchase  money  where  a 
trustee  is  empowered  to  sell,  yet  the  statutory  relief  to  purchasers 
extends  only  to  persons  clearly  within  the  purview  of  this  section. 
Where  the  purchaser  has  notice  of  some  breach  of  trust  on  the 
part  of  the  trustee,  he  may  rapidly  lose  the  protection  of  this  sec- 
tion of  the  statute,  and  even  be  held  to  have  participated  in  the 
breach  of  trust.*  In  such  cases  it  is  obvious  that  the  exception 
stated  in  this  section  has  no  application,  and  that  the  old  rule 
applies  with  full  force. 

Trustees  under  Powers  in  Trust.  The  original  of  this  section  (l  R. 
S-  730,  §  66)  was  formerly  expressly  applicable  to  trustees  of 
powers  in  trust.*  But  section  182  of  this  act  omits  a  like  cross- 
reference  to  this  section   of  The  Real  Prof)erty  Law. 


«»2  Lcwin,  Trusts  (last  ed.),  598. 

iLord  St.  Leonards'  Act,  22  I  2c 
Vict.,  chap.  35,  §  23;  Lord  Cran- 
worth's  Act,  23  &  24  id.,  chap.  145, 
I  29;  44  &  45  id.,  chap.  41,  S§  36,  71. 

2  Belmont  v.  O'Brien,  12  N.  Y.  394, 
402;  Thomas  v.  Evens,  105  id.  601, 
615;  Spencer  v.  Weber,  163  N.  Y. 
493;  Forbes  V.  Reynard,  49  Misc. 
Rep.  154. 


sChamplin  v.  Haight,  10  Paige, 
274,  282,  7  Hill,  245;  but  revd.  on 
another  point,  Moore  v.  American 
Loan  &  Trust  Co.,  115  N.  Y.  65,  79; 
Benedict  v.  Arnoux,  7  App.  Div.  i ; 
revd.,  154  N.  Y.  715;  Warren  v. 
Union   Bank   of   Rochester,    157   id. 

259. 
*  I  R.  S.  734,  5  102. 
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§  109.  When  estate  of  trustee  ceases.    When  the  purpose  for 

which  an  express  trust  is  created  ceases,  the  estate  of  the 
trustee  shall  also  cease. 

Formerly  section  89,  Real  Property  Law  of  1896,  chapter  XLVI,  Gen- 
eral Laws: 

8  89.  When  estate  of  trustee  ceases — When  the  purpose  for  which  an 
express  trust  is  created  ceases,  the  estate  of  the  trustee  shall  also  cease.^ 

Section  89  was  formerly  i  Revised  Statutes,  730,  section  67: 

S  67.  When  the  purposes  for  which  an  express  trust  shall  have  been  created, 
shall  have  ceased,  the  estate  of  the  trustee  shall  also  cease.^ 

Comment  on  Section.  I  Revised  Statutes,  730,  section  67,  was,  in 
1875,  amended  by  chapter  545  of  the  Laws  of  1875J  This 
amendment  is  now  set  out  under  the  next  section  of  the  Real 
Property  Law.® 

Cessation  of  Estate  of  Trustees.  In  the  course  of  the  observations 
on  the  text  of  section  92  of  this  act,  it  was  stated  that  on  the  de- 
termination of  a  trust  if  a  use  was  not  immediately  executed  by  the 
Statute  of  Uses  (27.  Hen.  VIII,  chap.  10),  a  fee  simple  estate  of  the 
trustee  could  not  become  the  estate  of  the  beneficial  owner,  without 
a  conveyance  from  the  trustee,  even  though  all  the  active  duties  of 
the  trustees  had  ceased.®  It  was,  it  is  apprehended,  because  of  this 
principle  that  the  so-called  "  vesting  acts  "  were  passed  in  England. 
Since  the  Revised  Statutes  of  New  York  a  different  rule  seems  to 
have  obtained, -and  when  the  trusts  cease  the  estate  of  the  trustee 
ceases,  under  this  section  and  our  revised  Statute  of  Vses,  without 
the  necessity  of  any  conveyance  whatever.*^ 

The  rule  stated  in  this  section  is  not  to  be  confused  with  the  older 
principle  referred  to  by  Chancellor  Kent,  "  that  a  trust  estate  is  not 
to  continue  beyond  the  period  required  by  the  purposes  of  the 
trust."  "  This  was  a  common  principle  of  construction  of  a  limita- 
tion of  an  estate  to  trustee,  where  the  quantum  of  the  estate  was 

5  Repealed  by  Real  Prop.  .Law  of  ^ Supra,  pp.  425,  493. 

1909,  §  460,  art.  14,  chap.  50,  Con-  ^^  Supra,  pp.  425,  44^;  Matter  of 

solidated  Laws.    See  below,  §  460.  the  Petition  of  Livingston,  34  N.  Y. 

<<  Repealed,    chap.    547,    Laws    of  555,   567;    Sherman    v.   Jackson,   98 

1896.  App.  Div.  187;  In  re  L'Hommedieu, 

''  Sec  this  act  set  out  under  the  138  Fed.  Rep.  606,  610. 

next  section,  infra.  ^^  4    Comm.    233 ;    cf.    Burke    v. 

8  I  no,  infra,  p.  527.  O'Brien,  115  App.  Div.  574. 
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indeterminate.^^  But  where  the  estate  of  the  trustees  was  in  fee 
a  conveyance  was  required,  before  the  Revised  Statutes,  to  divest 
it,  and  this  the  beneficial  owners  might  call  for  when  the  trusts  were 
fulfilled.^'*  It  is  very  doubtful  whether  this  section,  which  embodies 
only  a  former  rule  of  construction  in  equity,  affords  a  real  argu- 
ment against  the  proposition  that  a  trustee  of  an  express  trust  takes 
a  fee,  although  it  favors  the  argument  that  he  should  take  a  lesser 
estate  whenever  that  suffices.'*  A  deed  to  a  corporation  formed 
to  exist  for  a  day  may  yet  convey  a  fee,*®  and  there  is  much  analogy 
between  the  estate  of  a  corporation  and  that  of  a  trustee.  In  the 
Roman  Law  a  trustee  was  a  quasi  corporation. 

Retroactive  Application  of  this  Section.  This  provision  of  the  statute 
has  been  held  to  apply  to  trusts  created  before  the  Revised  Statutes 
took  eflFect,***  and  also  to  apply  to  powers  in  trust." 


12  Doe,  Lessee  of  Poor,  v.  Consi- 
(line,  6  Wall.  458,  47 1»  and  cases 
there  cited;  Fisher  v.  Fields,  10 
Johns,  at  p.  505. 

^9  Supra,  pp.  425,  486,  493. 

^*  Supra,  pp.  323,  442,  448,  and 
Metcalfe  v.  Union  Trust  Co.,  181  N. 
Y.  at  p.  44, 


15  Nicoll  v.  N.  Y.  &  Erie  R.  R.  Co., 
12  N.  Y  121. 

i«  January  i,  1830;  Bellinger  v. 
Shafer,  i   Sandf.  Ch.  293,  296, 

"  Manier  v.  Phelps,  15  Abb.  N.  C. 
123;  Bruner  v.  Meigs,  64  N.  Y.  506, 

517. 
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§110.  Termination  of  trusts  for  the  benefit  of  creditors. 

Where  an  estate  or  interest  in  real  property  has  heretofore 
vested  or  shall  hereafter  vest  in  the  assignee  or  other  trustee 
for  the  benefit  of  creditors,  it  shall  cease  at  the  expiration  of 
twenty-five  years  from  the  time  when  the  trust  was  created, 
except  where  a  different  limitation  is  contained  in  the  instru- 
ment creating  the  trust,  or  is  especially  prescribed  by  law. 
The  estate  or  interest  remaining  in  the  trustee  or  trustees 
shall  thereupon  revert  to  the  assignor,  his  heirs,  devisee  or 
assignee,  as  if  the  trust  had  not  been  created. 

Formerly  section  go,  Real  Property  Law  of  1896,  chapter  XLVI,  Gen- 
eral Laws: 

S  90.  Tennmation  of  trusts  for  the  benefit  of  creditors. —  Where  an  estate 
or  interest  in  real  property  has  heretofore  vested  or  shall  hereafter  vest  in 
the  assignee  or  other  trustee  for  the  benefit  of  creditors,  it  shall  cease  at 
the  expiration  of  twenty-five  years  from  the  time  when  the  trust  was  created, 
except  where  a  different  limitation  is  contained  in  the  instrument  creating 
the  trust,  or  is  especially  prescribed  by  law.  The  estate  or  interest  remain- 
ing in  the  trustee  or  trustees  shall  thereon  revert  to  the  assignor,  his  heirs, 
devisee  or  assignee,  as  if  the  trust  had  not  been  created.^® 

Formerly  chapter  545  of  the  Laws  of  1875,  as  follows : 

CHAP.  545- 

An  Act  to  amend  section  sixty-seven  of  article  two,  chapter  one,  part  two, 

title  two  of  the  revised  statutes  in  relation  to  trusts. 

Passed  June  7,  1875. 

The  People  of  the  State  of  New  York,  represented  in  Senate  and  As- 
sembly, do  enact  as  follows: 

Section  i.  Section  sixty-seven  of  article  two,  chapter  one,  part  two,  title 
two  of  the  revised  statutes,  is  hereby  amended  so  as  to  read  as  follows: 

§  67.  When  the  purposes  for  which  an  express  trust  shall  have  been  created 
shall  have  ceased,  the  estate  of  the  trustees  shall  also  cease,  and  where  an 
estate  has  been  conveyed  to  trustees  for  the  benefit  of  creditors  and  no  dif- 
ferent limitation  is  contained  in  the  instrument  creating  the  trust,  such  trust 
shall  be  deemed  discharged  at  the  end  of  twenty-five  years  from  the  creation 
of  the  same;  and  the  estate  conveyed  to  trustee  or  trustees  and  not  granted 
or  conveyed  by  him  or  them  shall  revert  to  the  grantor  or  grantors,  his  or 
their  heirs  or  devisees,  or  persons  claiming  under  them,  to  the  same  effect 
as  though  such  trust  had  not  been  created.^® 

18  Repealed  by  Real  Prop.  Law  of         i®  Repealed,    chap.    547,    Laws    of 
1909,   §  460,  art.   14,  chap.  50,  Con-       1896. 
solidated  Laws.    See  below,  §  460. 
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ComxiLeiit  on  Section.  This  provision  of  this  section  of  the  statute 
had  its  origin  in  chapter  545,  Laws  of  1875,  just  set  out  in  full, 
which  it  superseded.  The  necessity  of  that  act  was  so  manifest 
as  to  cause  the  court  to  construe  it  as  retroactive,  affecting  old 
assignments  made  long  prior  to  1875.^  To  an  astonish- 
ing extent  assignments  for  the  benefit  of  creditors  were 
made  in  the  early  part  of  the  nineteenth  century  by 
farmers  and  other  apprehensive  debtors,  and  frequently  the 
assignors  or  their  descendants  remained  in  peaceable  and  imdis- 
turbed  possession  of  their  assigned  estates,  but  without  any  proof  of 
the  discharge  or  satisfaction  of  such  assignments  of  record  after  the 
financial  distress  had  passed  over.  Titles  to  farms  and  other  lands 
in  possession  are  not  infrequently  clouded  by  these  old  disused 
assignments  for  creditors. 

Under  the  former  law  the  fee  simple  title  of  trustees  descended  to 
their  heirs,^^  or  passed  under  a  devise  of  the  trustee  subject  to  the 
trusts.^  Subsequently  to  the  Revised  Statutes  the  legal  estate 
might,  under  certain  circumstances,  vest  in  the  creditors  as  the 
persons  beneficially  entitled.^  In  either  event  an  old  general  assign- 
ment of  record  was  a  cloud  on  the  title  of  the  assignor's  descendants, 
and,  consequently,  the  act  of  1875  was  not  unwelcome,  as  the 
assignee's  descendants  and  the  creditors'  descendants  were  usually 
scattered  over  the  Union,  and  by  reason  of  early  migrations  and 
changes  of  neighborhood  so  common  in  this  country,  releases  were 
almost  impossible  to  obtain. 

Devolution  of  Trust  Estate  under  Old  Law.  Before  the  Revised  Stat- 
utes not  all  estates  of  surviving  trustees  devolved  on  their  heirs ;  for 
by  express  limitation  the  estate  of  the  surviving  trustee  might  be 
one  for  years  or  for  his  own  life,  or  else  one  pur  autre  vie,^  and 
then  such  estate  pursued  the  course  prescribed  for  other  estates  of 
like  quantity.  But  where  trustees  had  a  fee  simple,  the  ordinary 
rule  of  descents  applied,  in  case  the  surviving  trustees  did  not  devise 
it  subject  to  the  trusts.^** 

»  Kip  V.  Hirsch,  103  N.  Y.  565.  «*  Supra,  p.  486. 

^  Infra,  and  at  p.  530,  under  S  iii  25  Note  of  Revisers,  with  i  R.  S. 

of  this  act  730,  S  68;  Anderson  v.  Mather,  44 

*2  Jackson  v.  De  Lancey,  13  Johns.  N.  Y.  249 ;  Hawley  v.  Ross,  7  Paige, 

537,  554.  103,  107;  cf.  2  Spence,  Eq.  Juris.  364. 

^  Supra,  Real  Prop.  Law,  i  92. 
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§  111.  Trnst  estate  not  to  descend.    On  the  death  of  the  last 

surviving  or  sole  surviving  trustee  of  an  express  trust,  the 
trust  estate  shall  not  descend  to  his  heirs  nor  pass  to  his 
.  next  of  kin  or  personal  representatives;  but  in  the  absence 
of  a  contrary  direction  on  the  part  of  the  person  creating 
the  same,  such  trust,  if  unexecuted,  shall  vest  in  the  supreme 
court,  with  all  the  powers  and  duties  of  the  original  trustee 
or  trustees,  and  shall  be  executed  by  some  person  appointed 
for  that  purpose  under  the  direction  of  the  court,  but  who 
shall  not  be  appointed  until  the  beneficiary  or  beneficiaries 
shall  have  been  brojught  into  court  by  such  notice  and  in 
such  manner  as  the  court  or  a  justice  thereof  may  direct; 
and  the  person  so  appointed  shall  give  such  security  as  the 
court  may  require,  and  shall  be  subject  to  the  same  require- 
ments of  law  as  to  accounting  and  the  administration  of  the 
trust  as  are  testamentary  trustees;  and  shall  be  entitled  to 
such  compensation  for  his  services  by  way  of  commissions 
as  the  court  appointing  him  shall  determine,  which  shall 
in  no  case  exceed  that  now  allowed  by  law  to  executors  and 
administrators,  besides  his  just  and  reascmable  expenses  in 
the  matter  in  which  he  is  appointed. 

Fonncrly  section  91,  Real  Property  Law  of  1896,  chapter  XL VI,  General 
Laws: 

§  91.  Trust  estate  not  to  descend. —  On  the  death  of  the  last  surviving  or 
sole  surviving  trustee  of  an  express  trust,  the  trust  estate  shall  not  descend 
to  his  heirs  nor  pass  to  his  next  of  kin  or  personal  representatives;  but  in 
the  absence  of  a  contrary  direction  on  the  part  of  the  person  creating 
the  same,  such  trust,  if  unexecuted,  shall  vest  in  the  supreme  court,  with 
all  the  powers  and  duties  of  the  original  trustee  or  trustees,  and  shall  be 
executed  by  some  person  appointed  for  that  purpose  under  the  direction  of 
the  court,  but  who  shall  not  be  appointed  until  the  beneficiary  or  bene- 
ficiaries shall  have  been  brought  into  court  by  such  notice  and  in  such  man- 
ner as  the  court  or  a  justice  thereof  may  direct;  and  the  person  so  ap- 
pointed shall  give  such  security  as  the  court  may  require,  and  shall  be  sub- 
ject to  the  same  requirements  of  law  as  to  accounting  and  the  adminis- 
tration of  the  trust  as  are  testamentary  trustees;  and  shall  be  entitled  to 
such  compensation  for  his  services  by  way  of  commissions  as  the  court 
appointing  him  shall  determine,  which  shall  in  no  case  exceed  that  now 
allowed  by  law  to  executors  and  administrators,  besides  his  just  and  reason- 
able  expenses  in  the  matter  in  which  he  is  appointed.2« 

^Repealed  by  Real  Prop.  Law  of   1909,  f  460,  art  14*  chap.  5a  Con- 
solidated Laws.    See  below,  I  46a 
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Prior  to  chapter  I5i»  Laws  of  1892,  the  above  section  read  as  follows: 
§  91.  Trust  estate  not  to  descends  On  the  death  of  the  last  surviving  or 
sole  trustee  of  an  express  trust,  the  trust  estate  shall  not  descend  to  his  heirs 
nor  pass  to  his  next  of  kin  or  personal  representatives ;  but  in  the  absence  of 
a  contrary  direction  on  the  part  of  the  person  creating  the  same,  such  trust, 
if  unexecuted,  shall  vest  in  the  supreme  court,  with  all  the  powers  and  duties 
of  the  original  trustee,  and  shall  be  executed  by  some  person  appointed  for 
that  purpose  under  the  direction  of  the  court,  who  shall  not  be  appointed 
until  the  beneficiary  thereof  shall  have  been  brought  into  court  by  such 
notice  in  such  manner  as  the  court  or  a  justice  thereof  may  direct.*^ 

Formerly  i  Revised  Statutes,  730,  section  68: 

§  6S.  Upon  the  death  of  the  surviving  trustee  of  an  express  trust,  the  trust 
estate  shall  not  descend  to  his  heirs,  nor  pass  to  his  personal  representa- 
tives; but  the  trust,  if  then  unexecuted,  shall  vest  in  the  court  of  chancery^ 
with  all  the  powers  and  duties  of  the  original  trustee,  and  shall  be  executed 
by  some  person  appointed  for  that  purpose,  under  the  direction  of  the 
court.28 

The  Revised  Statutes.  The  68th  section  of  the  article  of  the  Revised 
Statutes  of  Uses  and  Trusts  first  changed  the  common-law  rule, 
indicated  under  the  preceding  section,  in  respect  of  trusts  to  be 
created  thereafter,^  and,  on  the  death  of  surviving  trustee,  vested 
the  estate  in  the  (Supreme)  ^  Court  as  an  unexecuted  trust.'^  But 
such  section  has  no  application  to  implied  or  constructive  trusts/"** 
It  applies  only  to  unfulfilled  express  trusts,^  where  the  estate 
vests  in,  or  devolves  on,  the  court,  and  not  in  a  new  trustee  ap- 
ix)inted  by  the  court.^*  The  same  construction  applies  to  this  section 
of  the  present  act.**^ 

The  Quantity  of  Trustees'  Estate  under  this  Statute.  The  quantity  of 
the  legal  estate  of  a  trustee  of  the  four  express  trusts  has  been 
before  considered.*®  If  there  is  more  than  one  trustee,  the  estate  is 
in  joint  tenancy,  and  on  the  death  of  one  vests  in,  or  devolves  on, 
the  survivor  or  survivors.*^     But  the  above  section  of  this  act  (in) 


2'  Amended,  chap.  151,  Laws  of 
1902. 

2»  Repealed,  chap.  547,  Laws  of 
1896. 

^  Supra,  p.  528;  Anderson  v. 
Mather,  44  N.  Y.  249;  Hawley  v. 
Ross,  7  Paige,  107;  Berrien  v.  Mc- 
Lean, Hoff.  Ch.  420. 

3t>  Invested  by  the  Constitution  of 
1846  with  the  powers  and  jurisdiction 
of  the  chancellor.  See  belcw,  under 
next  section. 

31  Matter  of  Petition  of  Waring,  99 


N.  Y.  114;  Clark  v.  Crego,  47  Barb. 
599;  affd.,  51  N.  Y.  646;  Brater  v. 
Hopft^r,  77  Hun,  244;  Button  v. 
Hemmens,  92  App.  Div.  40. 

32  Johnson  v.  Fleet,  14  Wend.  176. 

33  Matter  of  Petition  of  Waring,  99 
N.  Y.  114- 

3*  Brater  v.  Hopper,  77  Hun,  244; 
Matter  of  Guetel,  97  App.  Div.  53a 
ssThe  Real  Prop.  Law,  §  m. 

36  Supra,  pp.  324,  442,  448. 

37  §  66,  Real  Prop.  Law,  supra. 
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provides  only  for  the  devolirtion  of  the  legal  estate  in  the  event 
of  the  death  of  the  sole  surviving  .trustee.    It  is  a  "vesting  act." 

At  common  law,  when  trustees  hold  in  fee,  if  the  trust  is  ex- 
ecuted, and  reversioners  extinct,  the  trustees'  estate  does  not  escheat 
if  cestuis  que  trustent  all  die  without  representatives,  but  becomes 
absolute ;  and  in  the  absence  of  any  contrary  provision  of  law  such 
'  would  be  the  rule  here.^ 

Where  One  Nominated  Trustee  Declines.  Where  one  of  several  trus- 
tees disclaims,  the  other  is  a  sole  trustee,^®  and,  on  his  death,  the 
estate  vests  in  the  court  under  the  above  section.**^ 

Tbe  Supreme  Court  as  Trustee.  In  the  absence  of  a  trustee  the  Su- 
preniie  Court  has  inherent  power  to  execute  a  trust,  and  will  take 
upon  itself  its  execution.**  A  trustee,  successor  to  the  court,  is 
bound  by  the  proceedings  taken  by  the  court  before  his  appoint- 
ment.** But  the  above  section  of  this  act  (§  iii)  provides  only 
for  the  vesting,  or  devolution,  of  title  in  one  event  only,  the  death 
of  a  surviving  trustee  of  an  unexecuted  trust.*^ 

Trustees  of  Mortgages.  Formerly,  on  the  death  of  a  sole  surviving 
trustee  of  a  mortgage,  the  mortgage  security  did  not  vest  in  the 
Supreme  Court,  it  being  personal  property.**  But  this  rule  is  now 
modified  by  statute,  and  a  like  rule  obtains  as  on  the  death  of  a 
surviving  trustee  of  a  trust  of  real  property.**^ 

Power  of  Sale  in  Trust.  How  far  a  power  of  sale  passes  to  an 
administrator  with  will  annexed  is  discussed  elsewhere.*® 


^See  Attorney-General  ex  rel., 
etc.  V.  Reformed  Dutch  Church,  36 
N.  Y.  452,  affg.  33  Barb.  303,  where 
trustees  had  undevised  surplus. 

^»King  V.  Donnelly,  5  Paige,  45; 
Clemens  v.  Clemens,  60  Barb.  636; 
Burrill  v.  Sheil,  2  id.  457;  cf.  Stew- 
art V.  Ackley,  52  id.  283.  This  was 
so  at  common  law.  In  the  Matter  of 
Stevenson,  3  Paige,  420. 

*^  McCoskcr  v.  Brady,  i  Barb.  Ch. 
329;  Mulry  V.  Mulry,  89  Hun,  531. 
See  remarks  on  "  Vesting  Acts  "  un- 
der the  next  section. 

*i  Matter  of  Reinisch,  20  App.  Div. 
416;  Rogers  v.  Rogers,  iii  N.  Y. 
228;   Greenland  v.  Waddell,  116  id. 


234,  242;  Kirk  v.  Kirk,  137  id.  510; 
Farmers*  Loan  &  Trust  Co.  v. 
Hughes,  II  Hun,  130;  Matter  of 
Brady,  58  Misc.  Rep.  108.  And  see 
next  section  of  this  act. 

*2  Kirk  v.  Kirk,  137  N.  Y.  510. 

*8Brater  v.  Hopper,  77  Hun,  244; 
Matter  of  Post,  30  Misc.  Rep.  551. 

**Bucklin  v.  Bucklin,  i  Abb.  Ct. 
App.  Dec.  242. 

*5Chap.  185,  Laws  of  1882.  Now 
8  20,  Personal  Prop.  Law.  Sed  cf. 
Horsfield  v.  Black,  40  App.  Div.  264; 
Wetmore  v.  Wetmore,  44  id.  52; 
Jewett  V.  Schmidt,  83  id.  276. 

*^  Page  538 ;  Campbell  v.  Jennings. 
22  Misc.  Rep.  406,  and  cases  cited. 
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Notice.  Remaindermen  are  entitled  to  notice  of  the  application 
under  this  section.*^ 

Deatn  of  Trustee  of  Personalty.  On  the  death  of  a  sole  surviving 
trustee  of  personal  property  the  trust  vests  in  the  Supreme  Court,^ 
but  the  court  may  appoint  a  new  trustee.*® 

*''  Matter  of  Welch,  20  App.  Div.  cf.  Matter  of  Carpenter,  131  N.  Y. 

412;   Matter  of  Mayne,  98  id.   171 ;  86. 

Matter  of  Wetmore,  113  id.  232.  -^  Matter  of  Landmesser,  loi  App. 

*8Jewett  V.  Schmidt,  83  App.  Div.  Div.  lia 
276;  (  20,  Personal  Property  Law; 
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§  112.  Resignation  or  removal  of  trustee  and  appointment  of 

successor.  The  supreme  court  has  power,  subject  to  the 
regulatigns  estaWished  for  the  purpose  in  the  general  rules 
of  practice: 

1.  On  his  application  by  petition  or  action,  to  accept  the 
resignation  of  a  trustee,  and  to  discharge  him  from  the  trust 
on  such  terms  as  are  just. 

2.  In  an  action  brought,  or  on  a  petition  presented,  by 
any  person  interested  in  the  trust,  to  remove  a  trustee  who 
has  violated  or  threatens  to  violate  his  trust,  or  who  is  in- 
solvent, or  whose  insolvency  is  apprehended,  or  who  for  any 
other  cause  shall  be  deemed  to  be  an  unsuitable  person  to 
execute  the  trust. 

3.  In  case  of  the  resignation  or  removal  of  a  trustee,  to 
appoint  a  new  trustee  in  his  place,  and  in  the  meantime,  if 
there  is  no  acting  trustee,  to  cause  the  trust  to  be  executed 
by  a  receiver  or  other  officer  under  its  direction.  This  section 
shall  not  apply  to  a  trust  arising  or  resulting  by  implication 
of  law,  nor  where  other  provision  is  specially  made  by  law, 
for  the  resignation  or  removal  of  a  trustee  or  the  appoint- 
ment of  a  new  trustee. 

Formerly  section  92,  Real  Property  Law  of  1896,  chapter  XL VI,  General 
Laws: 

§  92.  Resisnatioii  or  remoYal  of  tmstee  and  appointment  of  successor.— « 

The  supreme  court  has  power,  subject  to  the  regulations  established  for  the 
purpose  in  the  general  rules  of  practice: 

1.  On  his  application  by  petition  or  action,  to  accept  the  resignation  of  a 
trustee,  and  to  discharge  him  from  the  trust  on  such  terms  as  are  just. 

2.  In  an  action  brought,  or  on  a  petition  presented,  by  any  person  inter- 
ested in  the  trust,  to  remove  a  trustee  who  has  violated  or  threatens  to 
violate  his  trust,  or  who  is  insolvent,  or  whose  insolvency  is  apprehended, 
or  who  for  any  other  cause  shall  be  deemed  to  be  an  unsuitable  person  to 
execute  the  trust. 

3.  In  case  of  the  resignation  or  removal  of  a  trustee,  to  appoint  a  new 
trustee  in  his  place,  and  in  the  meantime,  if  there  is  no  acting  trustee,  to 
cause  the  trust  to  be  executed  by  a  receiver  or  other  officer  under  its 
direction.  This  section  shall  not  apply  to  a  trust  arising  or  resulting  by 
implication  of  law,  nor  where  other  provision  is  specially  made  by  law, 
for  the  resignation  or  removal  of  a  trustee  or  the  appointment  of  a  new 
trustee.™ 

BO  Repealed  by  Real  Prop.  Law  of  1909^  I  460^  art.  14,  chap.  50,  Con- 
solidated Laws. 
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Section  92  was  formerly  i  Revised  Statutes,  730,  sections  69,  70  and  71, 
and  I  Revised  Statutes,  731,  section  72: 

I  69.  Upon  the  petition  of  any  trustee,  the  court  of  chancery  may  accept 
his  tesignation,  and  discharge  him  from  the  trust,  under  sAch  regulations  as 
shall  be  established  by  the  court  for  that  purpose,  and  upon  such  terms,  as 
the  rights  and  interests  of  the  persons  interested  in  the  execution  of  the 
trust,  may  require.**! 

§  70.  Upon  the  petition  or  bill  of  any  person  interested  in  the  execution 
of  a  trust,  and  under  such  regulations  as  for  that  purpose  shall  be  estab- 
lished, the  court  of  chancery  may  remove  any  trustee  who  shall  have  vio- 
lated or  threatened  to  violate  his  trust,  or  who  shall  be  insolvent,  or  whose 
insolvency  shall  be  apprehended,  or  who,  for  any  other  cause,  shall  be 
deemed  an  unsuitable  person  to  execute  the  trust.*^ 

(  71.  The  chancellor  shall  have  full  power  to  appoint  a  new  trustee,  in 
place  of  a  trustee  resigned  or  removed;  and  when,  in  consequence  of  such 
resignation  or  removal,  there  shall  be  no  acting  trustee,  the  court,  in  its  dis- 
cretion, may  appoint  new  trustees,  or  cause  the  trust  to  be  executed  by  one 
of  its  officers,  under  its  direction.*® 

f  72.  The  three  last  sections  shall  extend  only  to  cases  of  express  trusts. 

Resignation  of  Trustees.  The  section  relative  to  resignation  of 
trustees  relates  only  to  cases  where  the  trustee  has  become  vested 
with  the  trust  estate,  or  has  accepted  the  trusts,  and  not  to  cases 
where  nominees  do  not  accept  trusts  confided  to  them.^ 

Discharge  of  Trustees.  Where  a  trustee  applies  to  be  discharged, 
assigning  no  cause,  but  a  wish  to  be  relieved,  the  court  will  impose 
terms  as  a  condition  of  discharge,  such  as  costs  of  the  petition  and 
of  appointment  of  a  new  trustee,  and  that  the  outgoing  trustee  be 
not  allowed  commissions.*"^  Where  trustee  has  already  received  a 
legacy  and  commissions,-  it  is  improper  to  accept  his  resignation 
without  good  and  sufficient  cause  shown.*^  A  trustee  having 
accepted  the  trusts  cannot  discharge  himself  from  liability  by  a 
resignation  merely.  He  must  either  be  discharged  from  the  trust, 
by  virtue  of  a  special  provision  in  the  instrument  creating  the 
trusts,  or  by  the  order  or  decree  of  the  court,  or  with  the  general 
consent  of  all  persons  interested  in  the  execution  of  the  trust."^ 

M  Repealed,  chap.  547,  Laws  of  St.  Rep.  208,  as  to  surrogate's  prac- 
1806  ^^^^' 

« Repealed,    chap.    547,    Laws   of      ^  "  Matter  of  Jones,  4  Sandt  Ch. 

1806.  ^^' 

iT^       ,   .      .  •  .         M  Craig  V.  Craig,  3  Barb.  Ol  76^ 

«» Repealed,    chap.    547,    Laws   of      iqo 

'^-  »7Cruger   v.    Halliday,    il    Paige, 

"In  the  Matter  of  Stevenson,  3  314;  Gilchrist  v.  Stevenson,  9  Barb. 

Paige,  4«);  cf.  King  v.  Donnelly,  5  9;  Thacher  v.   Candee,  4  AWx  CL 

id.  46,  and  EsUte  of  Gilbert,  3  N.  Y.  App.  Dec.  387. 
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Resignation  of  Testamentary  Trustee.  A  testamentary  trustee  may, 
tinder  certain  circumstances,  resign  and  be  discharged  in  the  Sur- 
rogates' Courts,^  or  in  the  Supreme  Court.*^® 

Compensation  of  Trustees.  Although  trustees  who  serve  to  the  end 
of  a  trust  are  entitled  to  the  statutory  compensation,  where  a 
trustee  is  permitted  to  resign  before  completion  of  the  trust,  he 
must  accept  the  discharge  on  such  terms  as  the  court  in  its  dis- 
cretion imposes.^ 

Removal  of  Trustee.  The  Court  of  Chancery  had,  independently  of 
statute,  jurisdiction  to  remove  trustees  who  became  disqualified®* 
or  who  had  misbehaved.®*  The  Revised  Statutes  in  this  respect 
did  not  confer  a  new  judicial  power,  but  declared  the  pre-existing 
law.®  Under  the  Constitution  of  1846  ®*  the  Supreme  Court  received 
the  jurisdiction  in  equity  formerly  exercised  by  the  chancellors.®^ 
The  removal  of  any  trustee  may  be  obtained  in  a  proceeding  based 
On  a  petition  to  the  Supreme  Court,®®  or  in  an  action,®^  if  property 
questions  are  at  issue. 

Removal  of  Testamentary  Trustees.  Testamentary  trustees  may  be 
removed  under  certain  circumstances  by  the  surrogates.®®  Where 
the  same  person  is  both  executor  and  trustee  he  may  be  removed 


58  Code  Civ.  Proc.,  §  2814;  chap. 
359,  Laws  of  1870;  chap.  406,  Laws 
of  1879;  Matter  of  Abbott,  39  Misc. 
Rep.  760. 

50  Matter  of  Cutting,  49  App.  Div. 
38a 

<»  Matter  of  Allen,  96  N.  Y.  327; 
Parker  v.  Allen,  36  N.  Y.  St.  Rep. 
671 ;  s.  c,  14  N.  Y.  Supp.  265. 

<*i  Lake  v.  De  Lambert,  4  Ves.  492 ; 
May  V.  May,  167  U.  S.  324. 

®Ex  parte  Reynolds,  5  Ves.  707; 
Millard  v.  Eyre,  2  Ves.  Jr.  94 ;  Story, 
Eq.  Juris.,  fiS  1287,  1289;  Hill,  Trus- 
tees, 191;  The  People  v.  Norton,  9 
N.  Y.  176;  Disbrow  v.  Disbrow,  46 
App.  Djv.  III. 

®  In  the  Matter  of  the  Mechanics' 
Bank,  2  Barb.  446;  Wood  v.  Brown, 
34  N.  Y.  337,  341 ;  cf.  Revisers*  note 
with  I  R.  S.  730,  §  69. 

•*  Const,  of  1846,  art.  VL 

•  Const,  of  1894,  art.  VI;  2  R.  S. 
I73i  I  36;  chap.  280,  Laws  of  1847; 


Onderdonk  v.  Mott,  34  Barb.  106; 
Gardner  v.  Ogden,  22  N.  Y.  327,  332, 

®®l  112,  supra;  Quackenboss  v. 
Southwick,  41  N.  Y.  117;  Matter  of 
Livingston,  34  id.  555;  Bronson  v. 
Bronson,  48  How.  Pr.  481 ;  Matter  of 
Cutting,  49  App.  Div.  388,  391 ;  Mat- 
ter of  Baltes,  51  id.  491. 

^  §  112,  supra;  Matter  of  Cutting^ 
49  App.  Div.  388,  391;  Matter  of 
Baltes,  51  id.  491 ;  Leggeft  v.  Hunter, 
19  N.  Y.  445 ;  cf.  In  re  Van  Wyck,  i 
Barb.  Ch.  565;  King  v.  Donnelly,  5 
Paige,  46,  as  to  old  practice. 

«s  Chap.  482,  Laws  of  1871 ;  Code 
Civ.  Proc,  §f  2817,  2818;  Matter  of 
McGillivray,  138  N.  Y.  308;  Matter 
of  Havemeyer,  3  App.  Div.  519;  Mat- 
ter of  Smith,  26  N.  Y.  St.  Rep.  2.^5 : 
s.  c,  7  N.  Y.  Supp.  327;  Matter  of 
Scott,  49  App  Div.  130;  Matter  of 
Mallon,  38  Misc.  Rep.  27. 
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from  his  trusteeship  by  the  Supreme  Court,  even  though  his  duties 
of  executor  are  not  ended  or  disturbed.^  The  removal  of  a  mere 
executor  is  not  concurrent,  but  is  vested  exclusively  in  the  surro- 
in  the  first  instance."^® 

Causes  ofRemovaL  A  trustee  will  not  be  removed  for  every  viola- 
tion of  duty  or  even  breach  of  trust,  if  the  fund  is  in  no  danger. 
The  power  of  removal  of  trustees  appointed  by  deed  or  will  ought 
to  be  exercised  sparingly  by  the  courtJ^  But  where  trustees  are 
unsuitable  persons,  irreconcilable  or  hostile  to  the  purposes  of  the 
trust,  they  may  be  removed,^*  and  so  if  they  do  acts,  not  authorized, 
through  a  want  of  understanding/'  They  cannot  defend  against 
removal  by  objecting  to  the  validity  of  the  trust  deedJ* 

Appointment  of  New  Trustee.  The  jurisdiction  of  the  Court  of 
Chancery,  before  the  Revised  Statutes,  extended  to  both  the  re- 
moval and  the  appointment  of  new  trustees/*  Under  this  section 
the  present  judicial  power  is  explicit,^®  but  it  should  be  exercised 
upon  notice/^  The  power  to  remove  does  not  extend  to  a  case 
where  a  sole  surviving  trustee  dies  and  the  estate  devolves  on  the 
court  to  execute  the  trust  under  the  preceding  section  of  this  act.™ 

Appointment  by  Surrogate.  Where  a  sole  testamentary  trustee  dies, 
becomes  lunatic,  or  is  removed  or  allowed  to  resign,  the  surrogates 
also  have  the  jurisdiction  to  appoint  a  successor  trustee  J* 

Section  xxa  Does  not  Apply  to  Imj^ied  or  Constmctive  Tmsts.  This  sec- 
tion has  no  application  to  trustees  of  implied*^  or  constructive" 
trusts.® 

®>  Quackenboss    v.    Southwick,    41  "^^  Quackenboss    v.    Southwick,    41 

N.  Y.  117;  cf.  Wood  V.  Brown,  34  id.  N.  Y.  117,  121 ;  cf.  llizy  v.  May,  167 

337i  340;  Leggett  v.  Hunter,  25  Barb.  U.   S.   310,   as   to   general   equitable 

81 ;  s.  c,  19  N.  Y.  445.  power  of  courts. 

70 Greenland  v.  Waddell,  116  N.  Y.  ""Matter  of  Welch,  20  App.  Div. 

at  p.  243.  412;  Matter  of  Bartello,  109  id.  586; 

7iEIias  V.  Schweyer,  13  App.  Div.  Matter  of  Wetmore,  113  id.  232. 

336,  340;  Dow  V.  Dow,  45  N.  Y.  St.  ''^  §    iii;    B rater    v.    Hopper,    77 

Rep.   S;  s.  c,   18  N.   Y.   Supp.  222;  Hun,  244;  cf.  as  to  trustees  of  per- 

cf.  Matter  of  Petition  of  Morgan,  63  sonalty,    §    20,    Fowler,    Pers.    Prop. 

Barb.   621 ;    Matter   of   Rothang,   51  Law  (2d  cd.) 

Misc.  Rep.  548;  Wiggins  v.  Burr,  54  "^^  Code   Civ.    Proc,    8   2818;    Bas- 

id.  149;  Matter  of  Warren,  125  App.  com  v.  Weed,  53  Misc.  Rep.  499,  512; 

Div.  169;  Matter  of  Thierot,  117  id.  Matter  of  Brady,  58  id.  108. 

686.  so  Implied  trusts,  supra,  p.  430. 

"2  Disbrow    v.    Disbrow,    46    App.  ^^  Constructive    trusts,     Supra,    p. 

Div.   Ill,  and  cases  there  cited.  430. 

'^^  Deen  v.  Cozzens,  7  Robt.  178.  ^2  Matter  of  Livingston,  34  N.  Y. 

"*  Jones  V.  Butler,  30  Barb.  641.  5^5;   Quackenboss   v.    Southwick,  41 

"^^  Supra,  p.  535;  People  v.  Norton,  id.  117.  121. 
9  N.  Y.  176. 
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Trast  Cannot  Fail  for  Want  of  a  Designated  Trustee.  As  a  trust  is 
never  allowed  to  fail  for  want  of  a  trustee,^  a  case  may  arise,  not 
under  this  section,  where  all  the  persons  named  as  trustees  are 
absent,  or  refuse  to  accept  the  ofiice.  In  such  a  case  the  Supreme 
Court,  under  its  general  jurisdiction,  has  power  to  execute  the  trust 
or  to  appoint  new  trustees ;  ®*  so  it  has  in  a  case  where  the  settlor 
fails  to  nominate  any  trustee.®*^  But  where  a  nominee  renounces 
and  never  accepts  a  trust,  it  seems  he  cannot  recall  his  renunciation 
but  must  be  reappointed  de  novo.^ 

Conveyance  from  Ottgoing  Tmatee.  How  far  a  conveyance  from  an 
outgoing  trustee  to  one  designated  by  an  order  of  the  Supreme 
Court  as  his  successor,  is  now  necessary  in  order  to  carry  the  legal 
title  to  the  new  trustee,  is  not  declared  in  this  statute.  At  common 
law  "  an  order  or  decree  of  the  Court  of  Chancery  (appointing  a 
new  trustee)  did  not  have  the  effect  to  transfer  the  legal  title  to 
land  or  real  estate."®^  To  remedy  the  inconvenience  attached  to 
this  rule,  the  so-called  "  vesting  acts  "  were  passed  in  England,®* 
generally  dispensing  with  an  actual  conveyance.  Formerly  the 
practice  in  New  York  was  to  have  the  outgoing  trustee  convey  to 
his  successor,^  and  not  to  rely  solely  on  an  order  or  judgment  of 
the  court  substituting  one  trustee  for  another.  But  it  seems  now 
to  be  assumed  oftentimes,  that  the  order  substituting  one  trustee  for 
another  is  suflGcient  to  carry  title  without  any  conveyance  from 
the  outgoing  trustee.®^  Where  a  sole  trustee  dies  the  statute  vests 
the  estate  in  the  court  under  the  iiith  section  of  this  act;  that  sec- 
tion is  a  vesting  act. 

83McCartee  v.  Orphan  Asylum,  9  Van   Wyck,    i    Barb.    Ch.   569,   570; 

Cow.  at  p.  484 ;  Downing  v.  Marshall,  Wilson  v.  Wilson,  id.  592,  594 ;   cf. 

23  N.  Y.  at  p.  382;  Levy  v.  Levy,  33  Albany  City  Bank  v.  Schermerhorn, 

id.  at  p.  102;  Holland  v.  Alcock,  108  Clarke,   297;    Union    Nat.    Bank    of 

id.  at  p.  330;  Kirk  v.  Kirk,   125  id.  Albany    v.    Warner,    12    Hun,    306; 

506 ;  Rose  v.  Hatch,  id,  427 ;  Cross  v.  Chautauque  Co.  Bank  v.   Risley,   19 

U.   S.   Trust  Co.,   131    id.   330,   350;  N.  Y.  369,  374. 

Woodward  V.  James,  115  id.  346,  357;  ^7   Anne,   chap.    19;   6  Geo.    IV, 

Greenland   v.   Waddell,   116  id.   234,  chap.  16;  11  id.,  chap.  60,  and  many 

242.  similar  acts  of  later  date;   15  &  10 

8*  King  V.   Donnelly,  5   Paige,  46;  Vict,  chap.  55,  §§  8,  9;  13  &  14  id.. 

Rogers   v.   Rogers,    11 1    N.   Y.   228;  chap.  60.     See  Williams,  Real  Prop. 

Greenland  v.   Waddell,   116  id.   234,  172. 

242;  Kirk  v.  Kirk,  137  id.  510.  89Leggett  v.  Hunter,  19  N.  Y.  at 

^  De  Barante  v.  Gott,  6  Barb:  492,  p.  448 ;  Perry,  Trusts,  §  284. 

*®In  the  Matter  of  Van  Schoon-  ^  Cf.  S  109,  supra,  as  to  estate  of 

hoven,  5  Paige,  559.  outeoini?  trustee,  and  Farrar  v.  Mc- 

«7  Williams,      Real      Prop.       172;  Cue,  89   N.   Y.  at  p.    T44;   Coster  v. 

Lewin,  Trusts  (ist  ed.),  602  et  seq.:  Coster,  109  N.  Y.  Supp.  798,  800. 
per  Walworth,  C,  In  the  Matter  of 
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When  Trustee's  Act  Requires  Concurrence  ot  AH.  Where  the  concur- 
rent decision  or  action  by  two  or  more  trustees  is  directed  by  a 
settlor  of  an  estate,  part  of  the  trustees  cannot  do  the  act,  and  on 
the  removal  of  one,  his  place  must  be  supplied.®^ 

Power  of  Sale,  if  Imperative.  Passes  to  New  Trustee;  Otherwise  if  Discre- 
tionary. If  a  power  of  sale  is  discretionary,  it  does  not  pass  to  an 
administrator  with  the  will  annexed ;  otherwise  if  imperative.®* 

Discretionary  Trusts.  How  far  a  trust  is  valid  when  material  ele- 
ments of  it  are  left  to  the  discretion  of  a  trustee  or  trustees  is  vari- 
ously decided,  according  to  the  nature  of  the  confidence.^  But  in 
any  event,  if  the  discretion  is  personal,  it  does  not  pass  to  a  new 
trustee.** 


91  Per  Walworth,  C,  In  the  Matter 
^   of  Van  Wyck,  i  Barb.  Ch.  569,  570; 

cited,  Greenland  v.  Waddell,  116  N. 
Y.  at  p.  243;  cf,  §  2462,  Code  Civ. 
Proc. ;  Burrell  v.  Sheil,  2  Barb.  457 ; 
King  V.  Donnelly,  5  Paige,  46; 
Draper  v.  Montgomery,  108  App. 
Div.  63;  Bascom  v.  Weed,  53  Misc. 
Rep.  499,  512. 

92  Greenland  v.  Waddell,  116  N.  Y. 
234,  240;  Mott  V.  Ackerman,  92  id. 
539,  553,  554;  Aycrs  v.  Courvoisier, 
101  App,  Div,  97;  Dexter  v.  Watson, 


54  Misc.  Rep.  484;  Smith  v.  Floyd, 
56  id.  196;  Weeks  v.  Frankel,  128 
App.  Div.  223;  cf,  Kent  v.  Shep- 
ard,  115  id.  64.  See  below,  under 
fl  166  and  182,  Real  Prop.  Law. 

»*  Benedict  v.  Dunning,  no  App. 
Div.  303,  and  cases  cited,  note  42, 
p.  453,  supra,  and  see  pp.  483,  531, 
supra, 

wjBenedict  v.  Dunning,  no  App, 
Div.  303,  and  case  there  cited,  p.  306 ; 
Smith  v.  Floyd,  56  Misc.  Rep.  196, 
124  App.  Div.  277. 
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§  113.  Grants  and  devises  of  real  property  for  charitable 

purposes,  i.  No  gift,  grant  or  devise  to  religious,  educa- 
tional, charitable  or  benevolent  uses,  which  shall  in  other 
respects  be  valid  under  the  laws  of  this  state,  shall  be  deemed 
invalid  by  reason  of  the  indefiniteness  or  uncertainty  of  the 
persons  designated  as  the  beneficiaries  thereunder  in  the 
instrument  creating  the  same.  If  in  the  instrument  creating 
such  a  gift,  grant,  or  devise  there  is  a  trustee  named  to 
execute  the  same,  the  legal  title  to  the  lands  or  property 
given,  granted,  or  devised  for  such  purposes  shall  vest  in 
such  trustee.  If  no  person  be  named  as  trustee  then  the 
title  to  such  lands  or  property  shall  vest  in  the  supreme  court. 

2.  The  supreme  court  shall  have  control  over  gifts,  grants 
and  devises  in  all  cases  provided  for  by  subdivision  one  of 
this  section,  and  whenever  it  shall  appear  to  the  court  that 
circumstances  have  so  changed  since  the  execution  of  an 
instrument  containing  a  gift,  grant  or  devise  to  religious, 
educational,  charitable  or  benevolent  uses  as  to  render  im- 
practicable or  impossible  a  literal  compliance  with  the  terms 
of  such  instrument,  the  court  may,  upon  the  application  of 
the  trustee  or  of  the  person  or  corporation  having  the  cus- 
tody of  the  property,  and  upon  such  notice  as  the  court  shall 
direct,  make  an  order  directing  that  such  gift,  grant  or 
devise  shall  be  administered  or  expended  in  such  manner 
as  in  the  judgment  of  the  court  will  most  effectually  accom- 
plish the  general  purpose  of  the  instrument,  without  regard 
to  and  free  from  any  specific  restriction,  limitation  or  direc- 
tion contained  therein;  provided,  however,  that  no  sudi 
order  shall  be  made  without  the  consent  of  the  donor  oc 
grantor  of  the  property,  if  he  be  living.^ 

3.  The  attorney-general  shall  represent  the  beneficiaries 
in  all  such  cases,  and  it  shall  be  his  duty  to  enforce  such 
trusts  by  proper  proceedings  in  the  courts. 

Formerly  section  93,  Real  Property  Law  of  1896,  chapter  XLVI,  General 

Laws: 

I  93.  Grants  and  devises  of  real   property   for   charitable  pvrposes.— A 
conveyance  or  devise  of  real  property  for  religious,  educational,  charitable 

» As  amended  by  chap.  144,  Laws  of  1909.    See  below,  p.  541. 
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ur  benevolent  uses,  which  is  in  other  respects  vaiid,  is  not  to  be  deemed 
invalid  by  reason  of  the  indefiniteness  or  uncertainty  of  the  persons  desig- 
nated as  the  beneficiaries  thereunder  in  the  instrument  making  such  convey- 
ance or  devise.  If  in  such  instrument,  a  trustee  is  named  to  execute  the 
same,  the  legal  title  to  the  real  property  granted  or  devised  shall  vest  in 
such  trustee.  If  no  person  is  named  as  trustee,  the  title  to  such  real  prop- 
erty vests  in  the  supreme  court,  and  such  court  shall  have  control  thereof. 
The  attorney-general  shall  represent  the  beneficiaries  in  such  cases  and  en- 
force such  trusts  by  proper  proceedings.®^* 

Taken  from  chapter  701,  Laws  of  1893,  as  follows: 

CHAP.  701. 
An  Act  to  regulate  gifts  for  charitable  purposes. 

Approved  by  the  Governor  May  13,  1893.    Passed,  three-fifths  being  present 

The  People  of  the  State  of  New  York,  represented  in  Senate  and  Assem- 
bly, do  enact  as  follows: 

Section  i.  No  gift,  grant,  bequest  or  devise  to  religious,  educational, 
charitable,  or  benevolent  uses,  which  shall,  in  other  respects  be  valid  under 
the  laws  of  this  state,  shall  or  be  deemed  invalid  by  reason  of  the  indefinite- 
ness or  uncertainty  of  the  persons  designated  as  the  beneficiaries  thereunder 
in  the  instrument  creating  the  same.  If  in  the  instrument  creating  such  a 
gift,  grant,  bequest  or  devise  there  is  a  trustee  named  to  execute  the  same, 
the  legal  title  to  the  lands  or  property  given^  granted,  devised  or  bequeathed 
for  such  purposes  shall  vest  in  such  trustee.  If  no  person  be  named  as 
trustee  then  the  title  to  such  lands  or  property  shall  vest  in  the  supreme 
court. 

I  2.  The  supreme  court  shall  have  control  over  gifts,  grants,  bequests  and 
devises  in  all  cases  provided  for  by  section  one  of  this  act.  The  attorney- 
general  shall  represent  the  beneficiaries  in  all  such  cases  and  it  shall  be  his 
duty  to  enforce  such  trusts  by  proper  proceedings  in  the  court 

I  3.  This  act  shall  take  effect  immediately.®"' 

Section  2  of  the  foregoing  act  was  subsequently  amended  by 
the  following  important  act: 

CHAP.  291. 

An  Act  to  amend  chapter  seven  hundred  and  one  of  the  laws  of  eighteen 
hundred  and  ninety-three,  entitled  "An  act  to  regulate  gifts  for  chari- 
table purposes." 

Became  a  law  April  5,   1901,  with  the  approval    of    the    Governor.    Passed,    three-fifths 

being   present. 

The  People  of  the  State  of  New  York,  represented  in  Senate  and  Assem- 
bly, do  enact  as  follows: 

Section  i.  Section  two  of  chapter  seven  hundred  and  one  of  the  laws  of 
eighteen  hundred  and  ninety-three  is  hereby  amended  so  as  to  read  as  fol- 
lows : 

•"^  RcDcaled  by  Real  Prop.  Law  of  of    1806.      Part    repealed    by    Real 

I  00.   S  4(^0.  art.   14,  chap.   50,  Con-  Prop.   Law   of   1909,   §  460,   art.    14, 

soiidated  Laws.     See  below,  §  460.  chap.    50,    Consolidated    Laws.      See 

®^  Not  repealed  by  chap.  547  Laws  helow.  §  460. 
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i  2.  The  supreme  court  shall  have  control  over  gifts,  grants,  bequests  and 
devises  in  all  cases  provided  for  by  section  one  of  this  act  and,  whenever  it 
shall  appear  to  the  court  that  circumstances  have  so  changed  since  the -exe- 
cution of  an  instrument  containing  a  gift,  grant,  bequent  or  devise  to  reli- 
gious, educational,  charitable  or  benevolent  uses  as  to  render  impracticable  or 
impossible  a  literal  compliance  with  the  terms  of  such  instrument,  the  court 
may,  upon  the  application  of  the  trustee  or  of  the  person  or  corporation 
having  the  custody  of  the  property,  and  upon  such  notice  as  the  court  shall 
direct,  make  an  order  directing  that  such  gift,  grant,  bequest  or  devise  shall 
be  administered  or  expended  in  such  manner  as  in  the  judgment  of  the 
court  will  most  effectually  accomplish  the  general  purpose  of  the  instru- 
ment, without  regard  to  and  free  from  any  specific  restriction,  limitation  or 
direction  contained  therein;  provided,  however,  that  no  such  order  shall  be 
made  until  the  expiration  of  at  least  twenty-five  years  after  the  execution 
of  the  instrument  or  without  the  consent  of  the  donor  or  grantor  of  the 
property,  if  he  be  living.  The  attorney-general  shall  represent  the  bene- 
ficiaries in  all  such  cases,  and  it  shall  be  his  duty  to  enforce  such  trusts  by 
proper  proceedings  in  the  court. 

f  2.  This  act  shall  take  effect  immediately.^^ 

Section  113  of  the  Real  Property  Law  of  igog,  being  chapter  50,  Con- 
solidated Laws  (enacted  by  chapter  52,  Laws  of  1909),  was  soon  amended 
by  the  following  act,  chapter  144,  Laws  of  1909: 

CHAP.   144. 

An  Act  .to  amend  the  personal  property  law  and  the  real  property  law,  in 
relation  to  the  time  when  the  supreme  court  shall  have  jurisdiction  over 
gifts  for  charitable,  religious,  educational  and  benevolent  uses. 

Became  a  law  April  5,  1909,  with  the  approval    of    the    Governor.     Passed,   three  ^fths 

being  present 

The  People  of  the  State  of  New  York,  represented  in  Senate  and  Assem- 
bly, do  enact  as  follows; 

Section  i  relates  to  personal  property  law. 

I  3.  Subdivision  two  of  section  one  hundred  and  thirteen  of  chapter 
fifty-two  of  the  laws  of  nineteen  hundred  and  nine,  entitled  "An  act  relating 
to  real  property,  constituting  chapter  fifty  of  the  consolidated  laws,"  is 
hereby  amended  to  read  as  follows: 

2.  The  supreme  court  shall  have  control  over  gifts,  grants,  and  devises 
in  all  cases  provided  for  by  subdivision  one  of  this  section,  and  whenever  it 
shall  appear  to  the  court  that  circumstances  have  so  changed  since  the  exe- 
cution of  an  instrument  contiaining  a  gift,  grant,  or  devise  to  religious, 
educational,  charitable  or  benevolent  uses  as  to  render  impracticable  or  im- 
possible a  literal  compliance  with  the  terms  of  such  instrument,  the  court 
may,  upon  the  application  of  the  trustee  or  of  the  person  or  corporation 
having  the  custody  of  the  property,  and  upon  such  notice  as  the  court  shall 

•8  Part  repealed  by  Real  Prop.  Law  of  1909,  I  460,  art.  14,  chap.  50,  Con- 
solidated Laws.    See  below,  I  460. 
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direct,  make  an  order  directing  that  such  gift,  grant,  or  devise  shall  be 
t'ldministered  or  expended  in  such  manner  as  in  the  judgment  of  the  court 
wilt  most  effectually  accomplish  the  general  purpose  of  the  instrument^ 
without  regard  to  and  free  from  any  specific  restriction,  limitation  or 
direction  contained  therein;  provided,  however,  that  no  such  order  shall 
be  made  until  the  expiration  of  at  least  twenty-five  years  after  the  execu- 
tion of  the  instrument  or  without  the  consent  of  the  donor  or  grantor  of 
the  property,  if  he  be  living. 
S  3.  This  act  shall  take  effect  immediately. 

Consolidated  Laws.  When  the  Board  of  Statutory  Consolidation 
came  to  revise  the  General  Laws  their  attention  was  called  to  the 
fact,  that  section  93  of  the  Real  Property  Law  of  1896  was  but  a 
paraphrase  of  chapter  701,  Laws  of  1893,  and  that  thus  there  were 
two  acts  in  different  phraseology  relating  to  the  same  subject  mat- 
ter, and  that  this  was  irregular.^*  The  board  then  consolidated 
chapter  701,  Laws  of  1893,  as  amended  by  chapter  291,  Laws 
of  1901,  without  change,  instead  of  adopting  section  93  of  the 
former  Real  Property  Law.  After  the  enactment  of  the  Consoli- 
dated Real  Property  Law  (chapter  50,  Consolidated  Laws)  an  im- 
portant amendment  was  made  in  subdivision  2  of  section  113  by 
chapter  144,  Laws  of  1909,  the  effect  of  which  amendment  will  be 
noticed  when  we  come  to  speak  of  the  cy  prcs  powers  of  the  court 
over  charitable,  religious,  educational,  and  benevolent  uses. 

Effect  of  Section.  The  insertion  of  a  portion  of  the  act  of  1893  ^" 
the  article  of  the  Real  Property  Law  dealing  with  Uses  and  Trusts 
was  designed  to  restore  the  charitable  uses  of  the  common  law; 
for,  the  uses  authorized  and  modified  by  this  article  are  declared 
not  abolished  by  the  sections  abolishing  other  uses.*  As  charitable 
uses  are  thus  revived,  such  uses  must  be  those  which  existed  at 
common  law  and  independently  of  the  Statute  of  Charitable  Uses 
(43  Eliz.,  chap.  4)  ;  for  that  statute  fell  with  the  other  English  stat- 
utes not  re-enacted  in  the  New  York  Revision  by  Jones  and  Var- 
ick.*  While  the  statute  of  Elizabeth  was  in  force,  it  was  assumed 
to  define  all  charitable  uses.^  But  the  term  "  charitable  use "  at 
common  law  was  much  more  extensive  than  it  was  under  the  Stat- 

»See  note  16,  Appendix  I,  infra.  Sandf.  351,  367;  Potter  v.  Chapin,  6 

1  See  Real  Prop.  Law,  fi§  91,  Paige,  639,  650 ;  Smith  v.  Havens  Re- 
92,  93,  supra,  and  the  remarks  on  pp.  lief  Fund  Society,  31  N.  Y.  Law 
417,  418;  Allen  v.  Stevens,  22  Misc.  Jour.  1175,  44  Misc.  Rep.  594,  118 
Rep.  158,  161  N.  Y.  122;  Matter  of  App.  Div.  678. 

Griffin,  167  id.  71,  80.  «  i  Spence,  Eq.  Juris.  591 ;  and  see 

2  Laws  of  1788,  chap.  46;  2  J.  &  V.  pp.  36,  37,  107  of  my  Essay  on  Char- 
382;  Levy  v.  McCartee,  6  Pet.  102,      itablc  Uses, 

no;  Ayrcs  v.  Meth.  Epis.  Church,  3 
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ute  of  Elizabeth.  At  common  law  it  was  equivalent  to  "  pious," 
"  public  "  and  "  charitable  "  uses.*  In  this  section  of  this  present 
act,  a  charitable  use  must  be  that  of  the  common  law ;  not  that  of 
43  Elizabeth,  chapter  4. 

Religioas  and  Pious  Uses.  A  religious  or  pious  use  was,  before  the 
Statute  of  Superstitious  Uses,  a  "  charitable  use."  ^  Now,  as  "  su- 
perstitious uses  "  are  unknown  to  our  law,*  such  are  become  clearly 
"  charitable,"  or  more  strictly  "  religious  uses  "  within  the  meaning 
of  this  section.'' 

MasMS.  A  gift,  bequest  or  devise  for  "masses  for  the  repose 
of  the  souls  of  the  dead  "  was  formerly  declared  to  be  void  in  this 
State  because  of  the  indefiniteness  of  the  beneficiary.®  But  since 
the  act  of  1893  it  is  supported  as  a  valid  religious  use.® 

Graveyards,  Cemeteries,  etc.  The  erection  or  sustentation  of  family 
tombs  seems  not  to  be  a  charitable  use,  either  by  the  common  law,^^ 
or  under  this  statute."  But  such  devises  were  frequently  author- 
ized by  special  charter  to  cemetery  corporations,  and  to  all  by  de- 
vises to  county  treasurer.  A  recent  act  validates  all  such  bequests 
and  devises  as  charitable  uses.^' 

Educational  and  Benevolent  Uses.  "  Educational  uses  ''  are  quondam 
charitable  uses.*^  "  Benevolent  uses  "  indicate  a  larger  scheme  than 
charitable  uses  formerly  denoted.^*  What  uses  are  now  within  this 
section  must,  one  by  one,  be  determined  by  the  courts,^*^  for  none 

*  See  Magill  v.  Brown,  16  Fed.  Cas.  659,  662 ;  Matter  of  Zimmerman,  2^ 

at  p.  429,  and  note  to  p.  437,  for  a  Misc.   Rep.  411;   Matter  of  Didion, 

list  of  public  and  charitable  uses  in-  54    Misc.    Rep.    201 ;    cf.    Matter   of 

dependent  of  43  Eliz.,  chap.  4.  O'Regan,  62  id.  592. 

5  Shelford,  Law  of  Mortmain,  61 ;  ^^  Boyle,  Charities,  45""5i' 

2  Perry,  Trusts,  9  701.  11  Read    v.    Williams,    125    N.    Y. 

«Ayres  v.   The   Meth.   Church,  3  560;    Matter   of    DeWitt,    113   App. 

Sandf.  at  pp.  377,  378;   Holland  v.  Div.    790;    Matter   of   Waldron,    57 

Alcock,    io8    N.    Y.    at    p.    329;    3  Misc.  Rep.  275. 

Sharsw.   &   Budd,   Lead.    Cas.    Real  ^2  Chap.  362,  Laws  of  1906;  §  Ii4a» 

Prop.  325;  12  Abb.  N.  C.  427,  note.  infra;  Matter  of  Waldron,  57  Misc. 

7  See    cases    cited    Fowler,    Char.  Rep.  275. 

Uses,  at  p.  108 ;  Johnston  v.  Hughes,  **  2  Perry,  Trusts,  S  700. 

187  N.  Y.  446.  **  Thompson's   Exr.  v.   Norris,  20 

8  Holland  v.  Alcock,  108  N.  Y.  312;  N.  J.  Eq.  489;  Chamberlain  v. 
O'Conner  v.  GiflFord,  117  id.  274;  cf.  Stearns,  iii  Mass.  267;  People  v. 
Matter  of  Backes,  9  Misc.  Rep.  504.  Powers,  147  N.  Y.  104,  no. 

•Johnston  v.  Hughes,  187  N.  Y.         "Matter  of  Shattuck,  193  N.  Y. 
446;   Matter  of  McAvoy,   112  App.      at  p.  454' 
Div.  377;  Matter  of  Cooney,  112  id. 
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other  may  be  indefinite  under  the  law  of  trusts**  as  it  stood  in  this 
State  prior  to  the  act  of  1893.  There  will  be  some  embarrassment 
in  our  law  of  charities  until  this  is  accomplished,  for  a  use  or  trust 
which  does  not  fall  under  this  section  cannot  be  for  uncertain 
beneficiaries,  whereas  a  trust  for  suoh  uses  may  be. 

What  Limitations  Saved  by  this  Section.  This  section  was  at  first 
thought  to  refer  only  to  conveyances  and  devises  in  trust,  valid  in 
other  respects  save  the  specified  one.*^  As  the  law  stood,  when  the 
act  of  1893  was  passed,  no  trust  was  valid  unless  there  was  (i)  a 
definite  and  certain  beneficiary;*®  (2)  a  use  or  trust  clearly  worked 
out  by  the  settlor;*®  (3)  a  limitation  valid  under  the  section  regu- 
lating perpetuities ;  ^  for,  no  express  trust  or  power  in  trust,  even 
if  for  charity,^*  could  violate  that  section  and  yet  be  valid.^ 

Effect  of  Recent  Legislation.  As  the  law  .stands  since  the  acts  of  1893 
and  1901,  a  charitable  use  may  be  for  the  benefit  of  indefinite  or 
imcertain  persons ;  the  law  to  the  contrary  being  thus  expressly  ab- 
rogated.2^    Whether  the  act  of  1893  abolished  the  former  rule,  that 


^^Cf.  Levy  v.  Levy,  33  N.  Y.  at 
foot  of  p.  115;  2  Perry,  Trusts, 
I  706;  Matter  of  Murray,  34  Misc. 
Rep.  39;  Spencer  v.  Hay  Library 
Assn.,  36  id.  393;  Matter  of  DeWitt, 
113  App.  Div.  790;  Harrington  v. 
Abberton,  115  id.  177;  Tavshanjian 
V.  Abbott,  59  Misc.  Rep.  642;  Matter 
of  Shattuck,  193  N.  Y.  446,  454. 

^T  Supra,  I  113,  p.  539. 

18  Downing  v.  Marshall,  23  N.  Y. 
368,  382;  O'Hara  v.  Dudley,  95  id. 
403;  Riker  v.  Leo,  115  id.  93;  Hol- 
land V.  Alcock,  108  id.  312;  Tilden 
V.  Green,  130  id.  29;  Read  v.  Wil- 
liams, 125  id.  560;  Murray  v.  Miller, 
Ss  App.  Div.  414;  cf.  Jay  v.  Lee,  41 
Misc.  Rep.  13 ;  Trunkey  v.  Van  Sant, 
176  N.  Y.  535,  540. 

1®  Owens  V.  Miss.  Soc.  Meth.  Epis. 
Church,  14  N.  Y.  380,  406;  Bascomb 
V.  Albertson.  34  id.  584,  592;  Prich- 
ard  V.  Thompson,  95  id.  76,  81; 
Adams  v.  Perry,  43  id.  498;  cf.  Mat- 
ter of  Scott,  31  Misc.  Rep.  85,  since 
the  act,  chap.  291,  Laws  of  1893, 
jupra;    Murray   v.    Miller,   85   App. 


Div.  414;  affd.,  178  N.  Y.  316; 
Guental  v.   Guental,   113   App.   Div. 

310,  313. 

20  Levy  V.  Levy,  33  N.  Y.  at  p.  124; 

Bascomb  v.  Albertson,  34  id.  584; 
Cottman  v.  Grace,  112  id.  299,  306^ 
307;  Cruikshank  v.  Home  for  fhe 
Friendless,  1 13  id.  337,  350 ;  People  v. 
Simonson,  126  id.  299,  307. 

21  Tilden  v.  Green,  130  N.  Y.  29, 
and  see  cases  cited,  supra,  under  this 
section. 

22  Holland  v.  Alcock,  108  N.  Y. 
312. 

23  Spencer  v.  Hay  Library  Assn., 
36  Misc.  Rep.  393;  Allen  v.  Stevens, 
161  N.  Y.  123;  Matter  of  Fitzsim- 
mons,  29  Misc.  Rep.  204,  731 ;  Matter 
of  Griffen,  167  N.  Y.  71,  81 ;  Smith 
v.  Chesebrough,  176  id.  317,  321; 
Murray  v.  Miller,  178  id.  316;  Roth- 
schild v.  Goldenberg,  103  App.  Div. 
235,  188  N.  Y.  327;  Kingsbury  v. 
Brandegee,  113  App.  Div.  606;  Har- 
rington v.  Abberton,  115  id.  177,  178; 
Catt  V.  Catt,  118  id.  742,  753. 
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a  charitable  use,  as  well  as  a  noncharitable  use  or  trust,  must  be 
clearly  worked  out  by  the  settlor  or  testator  himself,  was  not  clearly 
decided  under  the  act  of  1893.^*  Prior  to  the  above  act  of  1893  the 
cy  pres  doctrine,  or  the  doctrine  of  charitable  approximation,  was 
held  to  be  not  a  part  of  the  State  law  of  charities,^**  but  after  that 
act  the  tendency  was  to  hold  the  other  way.^®  Finally  chapter  291 
of  the  Laws  of  1901  adopted  the  cy  pres  doctrine,  in  a  modified 
way,  and  after  twenty-five  years  had  elapsed  the  court  might  direct 
an  approximate  administration  of  the  charity.^  A  very  recent  act, 
set  out  above,  has,  however,  virtually  restored  the  cy  pres  doctrine, 
as  it  empowers  the  Supreme  Court  whenever  it  appears  that  a  chari- 
table, religious  or  benevolent  use  is  impracticable  or  impossible  to 
at  once  apply  the  doctrine  of  charitable  approximation  to  the  de- 
vise or,  if  a  gift  and  the  grantor  be  dead,  to  the  grant.  If  the 
grantor  be  alive  his  consent  is  requisite  to  the  exercise  of  such 


power.^  Prior  to  this  last-mentioned  act  the  better  opinion  was 
that  if  the  general  purpose  of  a  gift  was  charitable,  the  manner  of 
the  execution  of  the  trust  might  be  confided  to  trustees,  and  that 
the  precise  nature  of  the  trust  need  not  be  worked  out  by  the  set- 
tlor himself. 2®  But  the  courts  seemed  to  hesitate  to  apply  this  doc- 
trine to  gifts  or  devises  to  religious  uses,  and  they  required  greater 
certainty  in  settlements  of  religious  uses.^**  Whether  this  distinc- 
tion holds  since  the  amendment  of  1909  is  the  question.^^  It  would 
seem  not,  and  that  a  charitable  use  is  an  express  trust.^ 

The  act  of  1893  has  been  held  to  relieve  future  charitable  uses 


^  Matter  of  Scott,  31  Misc.  Rep. 
85;  Spencer  v.  Hay  Library  Assn., 
36  id.  393. 

26  Bascomb  v.  Albertson,  34  N.  Y. 
584,  590,  592;  Holland  v.  Alcock,  108 
id.  312,  330;  Owens  v.  Missionary 
Society,  14  id.  380;  Beekman  v.  Bon- 
sor,  23  id.  298;  Adams  v.  Perry,  43 
id.  at  p.  498;  Cottman  v.  Grace,  112 
id.  299,  306;  Tilden  v.  Green,  130 
id.  29. 

2«  Allen  V.  Stevens,  161  N.  Y.  123 ; 
Racine  v.  Gillet,  N.  Y.  L.  J.  for 
March  30,  1901 ;  i  Columbia  Law 
Rev.  400,  402. 

*  ^  Supra,  p.  540;  and  see  a  discus- 
sion of  this  act  2  Col.  Law  Rev.  10; 

3.S 


Rothschild  v.  Goldenberg,  103  App. 
Div.  235;  modified,  188  N.  Y.  327; 
Bowman  v.  Domestic  &  Foreign 
Miss.  Society,  182  id.  494;  Mount  v. 
Tuttle,  183  id.  358,  368;  Loch  v. 
Mayer,  50  Misc.  Rep.  442. 

28  Chap.  144,  Laws  of  1909,  amend- 
ing §  113,  supra. 

28  Rothschild  v.  SchiflF,  188  N.  Y. 
327;  Matter  of  Beaver,  62  Misc.  Rep. 

155. 

80  Matter  of  Shattuck,   193  N.  Y. 

446. 

81  Chap.  144,  Laws  of  1903,  amend- 
ing §  113,  supra. 

82  See  note  10,  Appendix  I,  infra. 
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from  the  operation  of  the  rule  against  perpetuities,*®  so  that  a  chari- 
table use  or  trust  need  not  now  correspond  with  the  statute  directed 
against  the  unlawful  suspension  of  the  power  of  alienation,®*  except 
as  to  the  time  of  vesting  in  possession.^ 

Description  of  Beneficiary  or  Donee.  A  devise  or  bequest  to  a  corpo- 
ration or  juristic  person,  having  capacity  to  take,  may  be  given  in 
the  same  manner  as  to  a  natural  person,  either  by  name  or  by  de- 
scription. If  by  the  former  it  need  not  be  called  idem  syllabus  seu 
verbis.     It  is  sufficient  if  it  be  idem  re  et  sensu?^ 

Charities  Fayoxed.  "  Charities  are  again,"  as  at  common  law,  fa- 
vored by  construction,®^  although  for  a  time  the  relevancy  of  this 
ancient  maxim  was  doubted  in  this  State.®® 

Trustees  of  Charity.  The  act  of  1893  and  this  section  provide  that, 
where  there  is  a  definite  trustee  of  a  charitable  use,  the  legal  title 
shall  vest  in  such  trustee.  But  where  the  trustees  to  establish  a 
charity,  are  not  designated  or  refuse  to  accept  under  a  will,  or  are 
incapable  for  some  reason  to  take  or  hold,  the  court  will  not  let 
the  charity  perish,  but  will  fill  their  places  or  compel  them  to 
convey.®* 

Acts  not  Retroactive.  The  acts  of  1893  and  1901,  set  out  above 
under  this  section,  are  not  retroactive^  or  extraterritorial  in 
operation.** 


,83  spencer  v.  Hay  Library  Assn., 
2lS  Misc.  Rep.  393;  Allen  v.  Stevens, 
161  N.  Y.  123;  Matter  of  Scott,  31 
Misc.  Rep.  85;  Matter  of  Fitzsim- 
mons,  29  id.  204,  731;  Matter  of 
Griffen,  167  N.  Y.  71,  81;  Smith  v. 
Chesebrough,  176  id.  317,  3i2i;  Mor- 
gan V.  Durant,  51  Misc.  Rep.  523, 
535 » -f^^.  cf.  Hall  v.  Pearson,  36  App. 
Div.  at  p.  237. 

M  S  42,  Real  Prop.  Law. 

•5  See  below,  under  this  section. 

WN.  Y.  Inst,  for  the  Blind  v. 
How's  Exr.,  10  N.  Y.  84,  89;  Kim- 
ball V.  Chappell,  27  Abb.  N.  C.  437; 
Matter  of  Werhane,  40  Hun,  542; 
Preston  v.  Hawk,  3  App.  Div.  43; 
Hall  v.  Pearson,  36  id.  2^;  Union 
Trust  Co.  V.  St.  Luke's  Hospital,  74 
id.  330;  Johnston  v.  Hughes,  112 
id.  524,  revd.  187  N.  Y.  446;  Kings- 
bury v.  Brandegee,  113  App.  Div. 
606;  Lefevre  v.  Lefevre,  59  N.  Y. 
434;  Matter  of  North,  52  Misc.  Rep. 


429;  Matter  of  Pearson,  id.  273; 
cf.  Bowman  v.  Domestic  &  Foreign 
Miss.  Soc.,  42  id.  574. 

87  St.  John  v.  Andrews  Institute, 
117  App.  Div.  698,  714,  191  N.  Y* 
254,  and  see  Fowler,  Char.  Uses,  39, 
70,  71. 

83  Matter  of  Estate  of  Prime,  136 
N.  Y.  at  p.  362, 

88  Chap.  701,  Laws  of  1903,  supra; 
§  113,  Real  Prop.  Law,  supra; 
Rothschild  v.  Goldenberg,  5  App. 
Div.  293;  s.  c,  again,  103  id.  235,  188 
N.  Y.  327;  and  see  Opinion  Gray,  J.» 
Matter  of  Griffen,  167  id.  71. 

^Dammert  v.  Osbom,  140  N.  Y» 
43;  Butler  V.  Trustees,  92  Hun,  96; 
People  V.  Powers,  147  N.  Y.  104; 
Matter  of  Sturges,  28  Misc.  Rep.  no; 
Murray  v.  Miller,  85  App.  Div.  414; 
affd.,  178  N.  Y.  316. 

*i  Mount  V.  Tuttle,  99  App.  Div. 
433;  affd..  183  N.  Y.  358;  Catt  t. 
Catt,  118  App.  Div.  74a. 
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Is  a  Charitable  Trust  Well  Limited  now  an  Express  Trust?  Before  the 
act  of  1893  ^  trust  for  a  charity  was  usually  valid  only  as  a  power 
in  -trust,*^  and  the  title  to  the  lands  descended  to  the  heirs  of  tes- 
tator, or  remained  in  the  heirs  of  grantor,  subject  to  the  execution  of 
the  trust  as  a  power.*^  By  reason  of  the  language  of  the  act  of 
1893,  ^^^  more  particularly  of  this  section  of  the  Real  Property 
Law,  a  question  arises  whether  a  use  specified  in  this  section  is  not 
now  become  an  express  trust  where  there  is  a  designated  trustee, 
and  no  longer  a  power  in  trust,  notwithstanding  sections  96  and 
99  of  this  act.**  The  legal  title  is  now  made  by  the  acts  to  vest  in 
the  trustee.  But  for  all  the  purposes  of  the  trust  itself,  it  mat- 
ters little  whether  a  charitable  use  is  classed  as  an  express  trust 
under  section  96  of  this  act  or  as  a  power  in  trust.** 

Cy  Pres  Doctrine  Applies  to  Powers,  when.  Although  the  doctrine  of 
cy  pres  has  since  the  Revised  Statutes  been  held  to  have  no  applica- 
tion to  powers,**  this  statute  and  its  several  congeners*^  now  make 
the  doctrine  of  cy  pres  clearly  applicable  to  powers  in  trust  to  ap- 
point to  charitable  or  religious  uses.*® 

Wlien  Charitable  Uses  Must  Vest.  Notwithstanding  charitable  uses  are 
now,  as  formerly,  before  the  Revised  Statutes,  held  to  be  without 
the  meaning  and  spirit  of  the  rule  against  perpetuities,*®  they  must 
vest  in  possession  within  the  time  prescribed  by  that  rule,  or  the 
limitation  is  invalid.^ 


*2  Laws  of  1893,  chap.  701 ;  i  R.  S. 
7^f  S  55*1  Downing  v.  Marshall,  23 
N.  Y.  366,  380;  Adams  v.  Perry,  43 
id.  487;  Cottman  v.  Grace,  112  id. 
299f  306,  307;  Erwxn  v.  Hurd,  13 
Abb.  N.  C.  91 ;  Read  v.  Williams,  125 
N.  Y.  560,  568;  Tilden  v.  Green,  130 
id.  29,  49»  S3 ;  Kelly  v.  Hoey,  35  App. 
Div.  273. 

*a  I  R.  S.  729,  §  58,  p.  480,  supra, 

**  Allen  V.  Stevens,  22  Misc.  Rep. 
158;  s.  c,  33  App.  Div.  485,  161  N. 
Y.  123;  S  113  is  very  dear  on  this 
point.  See  note  10, .  Appendix  I, 
infra,  where  it  is  suggested  that 
charitable  uses  be  declared  express 
trusts. 

^Brandow  v.  Brandow,  66  N.  Y. 
401,  406;  Cruikshank  v.  Home  for 
the  Frierdless,  113  id.  at  p.  351 ;  Read 
v.  Williams,  125  id.  at  p.  568;  Kelly 
v.  Hoey,  35  App.  Div.  273.  But  see 
note   10,  Appendix   I,  infra. 


*«Hillen  v.  Iselin,  144  N.  Y.  365. 

374. 
*''  8    1 13,   Real    Prop.   Law ;    chap. 

701,  Laws  of  1893;  chap.  291,  Laws 

of  1901. 

*8  Kelly  V.  Hoey,  35  App.  Div.  273 ; 
Rothschild  v.  Goldenberg,  103  id. 
235;  Loch  V.  Mayer,  50  Misc.  Rep. 
442,  447 ;  Farmers'  Loan  &  Trust  Co. 
V.  Shaw,  56  id.  201;  I  182,  Real 
Prop.  Law. 

*9  S  42,  Real  Prop.  Law. 

'WRose  V.  Rose,  4  Abb.  Ct.  App. 
Dec.  168;  Mitcheson,  Char.  Com. 
Acts,  59;  Tudor,  Char.  Trusts,  56; 
Challis,  157;  cf.  Brigham  v.  Peter 
Bent  Brigham  Hospital,  126  Fed. 
796;  s.  c,  134  Fed.  Rep.  513;  Robb 
V.  Washington  &  Jefferson  College, 
103  App.  Div.  at  p.  359;  St.  John  v. 
Andrews  Institute,  191  N..  Y.  254. 
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When  a  Devise  or  Bequest  is  Absolute  to  a  Corporation.  The  mere  fact 
that  a  gift  to  a  charitable  corporation  is  limited  to  one  of  its  corpo- 
rate purposes,  or  "  in  trust "  for  one  of  such  purposes,  does  not 
necessarily  create  a  charitable  use  or  trust.*^^ 

Act  Confined  to  Devises,  etc.,  on  Trusts  for  Charity.  Strictly  the  act  of 
1893  and  this  section  appear  to  have  no  reference  to  grants  or  de- 
vises which  are  not  in  trust.  Therefore  a  beneficial  devise  to  a 
charitable  corporation  eo  nomine,  for  its  own  purposes  and  not  in 
trust,  is  not  really  helped  by  the  act  of  1893,  or  this  section,*^  even 
though  the  corporation  be  formed  for  charitable  purposes.  But  the 
tendency  is  to  treat  a  gift  to  a  charitable  corporation  as  a  charitable 


63 


use. 

Devise  or  Grant  to  Unincorporated  Association.  At  the  present  time  it 
is  held  that  the  act  of  1893  did  not  validate  a  charitable  devise  or 
bequest  to  an  unincorporated  association.^  But  this  is  a  very  dif- 
ferent matter  from  holding  that  an  unincorporated  association  may 
not  now  take  as  the  beneficiary  of  a  charitable  use,  where  the  trus- 
tee is  competent  to  take,  or  even  where  none  is  named.^ 

Effect  of  this  Section  on  the  Law  of  Charities.  It  is  to  be  observed  that 
this  section  of  the  Real  Property  Law  strengthens  the  argument, 
that  the  statute  is  designed  to  restore  the  old  law  of  charitable 
uses  as  well  as  to  permit  uncertainty  in  respect  of  the  beneficiaries 
of  a  public  or  charitable  use. 


51  Wetmore  v.  Parker,  52  N.  Y. 
410;  Matter  of  Daniels,  41  Misc.  Rep. 
299;  Smith  V.  Havens  Relief  Fund 
Society,  31  N.  Y,  Law  Jour.  1175,44 
Misc.  Rep.  594,  118  App.  Div.  678; 
Robb  V.  Washington  &  Jefferson  Col- 
lege, 103  id.  327,  352;  Matter  of 
Roche,  53  Misc.  Rep.  187,  192;  Mat- 
ter of  Durand,  194  N.  Y.  477;  and 
see  Fowler,  Charitable  Uses,  Trusts 
and  Donations,  83,  115,  containing  a 
reference  to  other  authorities.  This 
last-named  Essay,  although  its  use- 
fulness is  now  superseded  by  recent 
legislation  and  decisions,  gives  a  his- 
tory of  charities  in  New  York  State. 

68  Hornbeck  v.  Westbrook,  9 
Johns.  TS\  Mount  v.  Tuttle,  183  N. 
Y.  358;  Fralick  v.  Lyford,  107  App. 
Div.  543;  Bowman  v.  Domestic  &  F. 


Mission  Society,  42  Misc.  Rep.  574, 
182  N.  Y.  494;  Smith  v.  Havens 
Relief  Fund  Society,  31  N.  Y.  Law 
Jour.  1 175,  44  Misc.  Rep.  594,  118 
App.  Div.  678;  cf.  Fawler,  Chari- 
table Uses,  81,  120. 

63  Bowman  v.  Domestic  &  Foreign 
Miss.  Soc,  182  N.  Y.  494;  Matter  of 
Roche,  53  Misc.  Rep.  187;  Catt  v. 
Catt,  118  App.  Div.  742,  752. 

w  Fralick  v.  Lyford,  107  App.  Div. 
543;  Matter  of  Roche,  53  Misc.  Rep. 
187,  194;  sed  cf.  Church  of  St.  Stan- 
islaus V.  Algemein  Verein,  31  App. 
Div.  133. 

65  Matter  of  Fitzsimmons,  29  Misc. 
Rep.  204 ;  Matter  of  V/hcclcr,  32 
App.  Piv.  at  p.  i85;  cf.  Mount  v. 
Ti!tt!e,  183  N.  Y.  358;  Murray  v. 
Miller,  85  App  Div.  414,  421. 
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Although  chapter  701,  Laws  of  1893,  on  its  face,  was  designed 
to  cure  but  one  evil  in  the  law  of  charities  after  the  Revised  Stat- 
utes, it  was  soon  held  also  to  relieve  charitable  uses  from  the  opera- 
tion of  the  rule  against  perpetuities.  The  law  had  passed  from 
one  extreme  to  the  other  in  the  opinion  of  the  court.*^  But  the 
leading  case  of  Allen  v.  Stevens  is,  no  doubt,  destined  in  the  long 
future  to  be  the  subject  of  much  consideration,  as  in  the  course  of 
its  progress  six  judges  were  for  the  final  conclusion  and  six 
against  it.*^'' 

Tills  Section  Declaratory  in  Part.  The  part  of  the  above  section  ad- 
dressed to  the  case  of  a  donor's  failure  to  nominate  a  trustee  of  a 
charitable  use  was  declaratory.** 

Attorney-General  to  Represent  Indefinite  Beneficiaries.  Where  the  bene- 
f.ciaries  of  the  uses  mentioned  in  this  section  are  uncertain  or  in- 
definite, "  personce  incerta,"  the  Attorney-General  must  represent 
them  and  enforce  the  trusts.** 

People  of  the  State  Defendant.  The  People  of  the  State  are,  of 
course,  the  real  party  in  interest  to  an  action  under  this  section,®* 
but  owing  to  the  embarrassment  in  suing  a  State,  the  common 
practice  is  to  make  Mr.  Attorney-General  the  party,  naming  him 
alone  in  his  official  capacity.®* 


w  Allen  V.  Stevens,  22  Misc.  Rep. 
158,  33  App.  Div.  485;  revd.,  161  N. 
Y.  123;  Matter  of  Griffin,  167  id.  71, 
81;  Spencer  v.  Hay  Library  Assn., 
36  Misc.  Rep.  393;  Smith  v.  Chese- 
brough,  176  N.  Y.  317,  319;  Bowman 
V.  Domestic  &  Foreign  M.  Society, 
182  id.  494;  Kingsbury  v.  Brande- 
gee,  113  App.  Div.  606,  611;  Catt  v. 
Catt,  118  id.  742,  752.  See  Preface 
to  the  writer's  essay  on  Charitable 
Uses,  New  York,  1896. 

*^7  See  this  case  reviewed,  2  Col. 
Law  Rev.  16.  Many  think  that  this 
case  went  too  far  in  holding  that  the 
act  of  1893  (chap.  701)  relieved 
charitable  uses  and  trusts  from  the 
rule  against  perpetuities,  and  that 
the  statute  was  designed  to  relieve 
against  invalidity  for  indefinitcness 
only.  But  the  decision  is  certainly 
wholesome  as  it  stands. 

^  Downing  v.  Marshall,  23  N.  Y. 
at  p.  382 ;  Levy  v.  Levy,  33  id.  at  n. 


102;  Holland  v.  Alcock,  108  id.  at  p. 
330;  Kirk  V.  Kirk,  137  id.  510,  514; 
Phelps  V.  Pond,  23  id.  69,  77 ;  Wood- 
ward V.  James,  115  id.  346,  357. 

^^  Supra,  8  113;  chap.  683,  Laws  of 
1892;  chap.  701,  Laws  of  1893;  chap. 
821,  Laws  of  189s;  cf.  Code  Civ. 
Proc.,  {|  1797-1804;  People  v. 
Powers,  83  Hun,  449;  s.  c,  147  N.  Y. 
104;  Allen  V.  Stevens,  33  App.  Div. 
485;  revd.,  161  N.  Y.  123. 

^  Allen  v.  Stevens,  23  App.  Div. 
485,  509,  510,  et  cf.  8  1594,  Code  Civ. 
Proc.;  Brigham  v.  Peter  Bent  Brig- 
ham    Hospital,    134    Fed.    Rep.    513, 

519. 

"1  8  1 13,  Real  Prop.  Law ;  Allen  v. 
Stevens,  ^^^  App.  Div.  485;  Roths- 
child v.  Goldenberg,  58  id.  499: 
St.  John  v.  Andrews  Institute.  117 
App.  Div,  699,  701,  191  X.  V.  J54: 
Saranac  L.  &  T.  Co.  v.  Ro])erts,   105 

id.  303. 
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§  114.  Certain  educational  and  other  charitable  uses  author- 
ized. I.  Real  property  may  be  granted,  devised,  and  con- 
veyed to  any  incorporated  college  or  other  literary  incorpo- 
rated Institution  in  this  state,  to  be  held  in  trust  for  any 
one  or  more  of  the  following  purposes : 

(i)  To  establish  and  maintain  an  observatory; 

(2)  To  found  and  maintain  professorships  and  scholar- 
ships; 

(3)  To  provide  and  keep  in  repair  a  place  for  the  burial 
of  the  dead ;  or 

(4)  For  any  other  specific  purposes  comprehended  in  the 
general  objects  authorized  by  their  respective  charters. 

The  said  trusts  may  be  created,  subject  to  such  conditions 
and  visitations  as  may  be  prescribed  by  the  grantor  or  donor, 
and  agreed  to  by  said  trustee,  and  all  property  which  shall 
hereafter  be  granted  to  any  incorporated  college  or  other 
literary  incorporated  institution  in  trust  for  any  of  the  afore- 
said purposes,  may  be  held  by  such  college  or  institution 
upon  such  trusts,  and  subject  to  such  conditions  and  visita- 
tions as  may  be  prescribed  and  agreed  to  as  aforesaid. 

2.  Real  estate  may  be  granted,  devised,  and  conveyed  to 
the  corporation  of  any  city  or  village  of  this  state,  to  be  held 
in  trust  for  any  purpose  of  education,  or  the  diffusion  of 
knowledge,  or  for  the  relief  of  distress,  or  for  parks,  gar- 
dens, or  other  ornamental  grounds,  or  grounds  for  the  pur- 
poses of  military  parades  and  exercise,  or  health  and  recrea- 
tion, within  or  near  such  incorporated  city  or  village,  upon 

.  such  conditions  as  may  be  prescribed  by  the  grantor  or 
donor,  and  agreed  to  by  such  corporation;  and  all  real 
estate  so  granted  or  conveyed  to  such  corporation  may  be 
held  by  the  same,  subject  to  such  conditions  as  may  be  pre- 
scribed and  agreed  to  as  aforesaid. 

3.  Real  estate  may  be  granted  or  devised  to  commissioners 
of  common  schools  of  any  town,  and  to  trustees  of  any  school 
district,  in  trust  for  the  benefit  of  the  common  schools  of 
such  town,  or  for  the  benefit  of  the  schools  of  such  district. 

4.  The  trusts  authorized  by  this  section  may  continue  for 
such  time  as  may  be  necessary  to  accomplish  the  purposes 
for  which  they  may  be  created. 
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Formerly  chapter  318,  Laws  of  1840,  as  amended  by  chapter  261,  Laws  of 
1S41: 

CHAP.  318. 

An  Act  authorizing  certain  trusts. 

Passed  May  14,  !84o. 

The  People  of  the  State  of  New  York,  represented  in  Senate  and  Assem- 
bly, do  enact  as  follows; 

SacnoN  I.  Real  and  personal  property  may  be  granted  and  conveyed 
to  any  incorporated  college  or  other  literary  incorporated  institution  in 
this  State,  to  be  held  in  trust  for  either  of  the  following  purposes: 

1.  To  establish  and  maintain  an  observatory. 

2.  To  found  and  maintain  professorships  and  scholarships. 

$.  To  provide  and  keep  in  repair  a  place  for  the  burial  of  the  dead;  or 

4.  For  any  other  specific  purposes  comprehended  in  the  general  objects 
authorized  by  their  respective  charters.  The  said  trusts  may  be  created, 
subject  to  such  conditions  and  visitations  as  may  be  prescribed  by  the 
grantor  or  donor,  and  agreed  to  by  said  trustees,  and  all  property  which 
shall  hereafter  be  granted  to  any  incorporated  college  or  other  literary  in- 
corporated institution  in  trust  for  either  of  the  aforesaid  purposes,  may  be 
held  by  such  college  or  institution  upon  such  trusts,  and  subject  to  such 
conditions  and  visitations  as  may  be  prescribed  and  agreed  to  as  aforesaid. 

i  2.  Real  and  personal  estate  may  be  granted  and  conveyed  to  the  corpo- 
ration of  any  city  or  village  of  this  State,  to  be  held  in  trust  for  any  pur- 
pose of  education,  or  the  diffusion  of  knowledge,  or  for  the  relief  of 
distress,  or  for  parks,  gardens  or  other  ornamental  grounds,  or  grounds  for 
the  purposes  of  military  parades  and  exercises,  or  health  and  recreation, 
within  or  near  such  incorporated  city  or  village,  upon  such  conditions  as 
may  be  prescribed  by  the  grantor  or  donor,  and  agreed  to  by  such  corpo- 
ration; and  all  real  estate  so  granted  or  conveyed  to  such  corporation,  may 
be  held  by  the  same,  subject  to  such  conditions  as  may  be  prescribed  and 
agreed  to  as  aforesaid. 

I  3.  Real  and  personal  estate  may  be  granted  to  commissioners  of  com- 
mon schools  of  any  town,  and  to  the  trustees  of  any  school  district,  in 
trust  for  the  benefit  of  the  common  schools  of  such  town,  or  for  the  benefit 
of  the  schools  of  such  district. 

I  4.  The  trusts  authorized  by  this  act  may  continue  for  such  time  as 
may  be  necessary  to  accomplish  the  purposes  for  which  they  may  be 
created.® 

^  Repealed  by  {  80  of  art  5  of      14  of  the  Real  Prop.  Law,  cha^  M 
Pers.   Prop.  Law,  chap.  41,  Consol.      Consol.  Laws  of  19091 
Laws  of  1909,  and  by  S  460  of  art 
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CHAP.  261. 

An    Act    in    addition    to    the    "Act    authorizing    certain    trusts,"    passed 

May  14,  1840. 

Passed   May   26.    1841. 

The  People  of  the  State  of  New  York,  represented  in  Senate  and  Assem- 
bly, do  enact  as  follows: 

Section  i.  Devises  and  bequests  of  real  and  personal  property  in  trust, 
for  any  of  the  purposes  for  which  such  trusts  are  authorized  under  the 
"Act  authorizing  certain  trusts/'  passed  May  14,  1840,  and  to  such  trustees 
as  are  therein  authorized,  shall  be  valid  in  like  manner  as  if  such  property 
had  been  granted  and  conveyed  according  to  the  provisions  of  the  afore- 
said act.^ 

Commait.  This  section  of  the  Real  Property  Law  is  but  a  tran- 
script, as  will  be  readily  seen,  of  chapter  318  of  the  Laws  of  1840, 
as  amended  by  chapter  261,  Laws  of  1841,  both  now  repealed-  The 
section  makes  no  change  whatever  in  substance  in  such  former  law ; 
such  few  changes  as  are  made  being  merely  formal,  and  intended 
to  adapt  the  old  laws  to  their  new  environment  in  the  new  Con- 
solidated Laws  of  1909.®* 

Section  13  of  the  Personal  Property  Law  (chapter  41,  Consoli- 
dated Laws)  controls  like  dispositions  of  personal  property. 

The  act  of  1840  was  limited  to  gifts  in  trust  to  incorporated  col- 
leges or  other  literary  incorporated  institutions  in  this  State,  when 
made  by  donors  alive  at  the  time  of  such  gifts.  The  mode  of  making 
such  gifts  was  designated  as  grants  or  conveyances.  The  act  of 
1 84 1  amended  the  act  of  1840,  so  as  to  empower  such  gifts  or  do- 
nations to  be  made  by  way  of  last  will  and  testament  as  well  as 
by  grants  and  conveyances. 

At  common  law  in  the  absence  of  any  statutory  restriction,  cor- 
porations could  acquire  property  in  any  of  the  usual  modes.®^  But 
as  corporations  are  in  law  juristic  persons  only,  and  have  their 
powers  and  faculties  prescribed  by  law  both  in  England  and  in  this 
country  the  powers  of  charitable  corporations  to  take  and  to  hold 
property,  either  in  trust  or  beneficially,  are  usually  restricted  by 
either  the  law  of  real  property  or  by  the  law  of  wills  or  else  of 
their  creation.^ 

^  Repealed  by§8oofart.5of  ^  Sherwood   v.   The   Amer.   Bible 

Pers.    Prop.  Law,  chap.  41,  Consol.  Soc,  i   Keyes,  561,  4  Abb.  Ct  App. 

Laws  of  1909,  and  by  I  460  of  art.  Dec.  227;  Matter  of  McGraw,  iii  N. 

14  of  the  Real  Prop.  Law,  chap.  50,  Y.  66,  84,  92. 

Consol.  Laws  of  1909.  *^  Sec  authorities  cited  in  Fowler^ 

^Cf.  Fowler,  Charitable  Uses,  79,  Ch.iritable  Uses,  24,  76,  77. 
117,  118. 
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In  New  York  State  the  charter  commonly  restricts  the  amount 
of  property  which  a  charitable  or  an  educational  corporation  may 
take  and  hold.^  No  corporation  may  possess  or  exercise  any  power 
except  such  as  is  necessary  to  the  exercise  of  powers  expressly  con- 
ferred.® 

As  a  general  proposition  of  law  a  charitable  corporation  of  this 
State  (which  includes  in  law  all  corporations  of  an  eleemosynary 
or  even  of  an  educational  or  religious  character)^  may  neither  take 
nor  hold  property  as  trustee,  or  beneficially  for  its  own  use,  unless 
some  authority  is  found  in  its  charter,  or  in  some  constating  in- 
strument, or  in  some  act  of  the  legislature.''^ 

This  section  of  the  Real  Property  Law  clearly  authorizes  and 
enables  incorporated  colleges  and  literary  institutions  and  cities  in 
this  State  to  take  and  hold  property  in  trust  for  any  of  the  purposes 
specified  in  the  section.''^ 

This  section  authorizing  the  creation  of  certain  trusts  does  not, 
however,  repeal  or  affect  the  general  law  limiting  the  amount  of 
property  which  may  be  taken  by  charitable  corporations.''^ 

But  if  a  corporation  has  power  to  take  as  trustee,  the  fact  that 
the  trust  is  perpetual  is  in  this  State  no  longer  consequential  in 
law  since  the  passage  of  chapter  701,  Laws  of  1893,  which  is  held 
to  relieve  charitable  uses  from  our  rule  against  perpetuities  except 


•'Levy  V.  Levy,  33  N.  Y.  112-114; 
Wetmore  v.  Parker,  52  id.  458;  Mat- 
ter of  McGraw,  11 1  id.  66;  Amherst 
College  V.  Rich,  151  id.  282,  333; 
Scott  V.  Ives,  23  Misc.  Rep.  749; 
Pritchard  v.  Kinsch,  58  App.  Div. 
332 ;  2  Kent  Comm.  282  ;•  i  R.  S.  460, 
559;  2  R.  S.  57,  §  3. 

«8  I  R.  S.  600,  S  3,  and  see  the  au- 
thorities cited  in  Fowler,  Charitable 
Uses,  76^-79.  Sed  cf.'  Johnston  v. 
Hughes,  187  N.  Y.  453. 

CO  Smith  V.  Havens  Relief  Fund 
Soc,  44  Misc.  Rep.  597. 

^®  See  authorities  cited  in  Fowler, 
Charitable  Uses,  76,  yj,  78,  81,  116; 
T^owning  v.  Marshall,  23  N.  Y.  366, 
,^80;  Betts  V.  Betts,  4  Abb.  N.  C.  317; 
Johnston  v.  Hughes,  112  App.  Div. 
524;  revd.,  187  N.  Y.  446;  Matter  of 
Griffin,  45  App.  Div.  102,  107;  revel.. 
167  N.  Y.  71,  78;  First  Presbyterian 


Church  v.  McKallor,  35  App.  Div.  98, 

lOI. 

^1  §  114,  supra;  Adams  v.  Perry,  43 
N.  Y.  487,  494;  Fosdick  v.  Town  of 
Hempstead,  125  N.  Y.  581,  595 ;  Rob- 
ertson V.  Bullers,  9  Barb.  64,  99; 
Yates  V.  Yates,  9  id.  324,  342,  343; 
King  V.  Rundle,  15  id.  139,  147; 
Voorhes  v.  Presbyterian  Church,  19 
id.  103,  105;  Cottman  v.  Grace,  41 
Hun,  345,  350;  Matter  of  McGraw  v. 
Cornell  University,  45  Hun,  354,  368 ; 
Chamberlain  v.  Chamberlain,  3 
Lans.  348,  369.  Sed  cf.  Cottman  v. 
Grace  112  N.  Y.  299,  307,  where  the 
trust  is  made  to  individuals  for  bene- 
fit of  literary  institution. 

"^2  Chamberlain  v.  Chamberlain,  43 
N.  Y.  424;  Matter  of  McGraw;  in 
N.  Y.  66;  Fowler,  Charitable  Uses, 
116. 
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as  to  the  time  of  their  vesting  in  possession.^      But  this  act  of  1893 
as  amended  is  not  retroactive  J* 

Former  Chapter  319,  Laws  of  1848.  This  section  does  not  relieve 
charitable  donations  from  the  operation  of  section  6  of  chapter  319, 
Laws  of  1848  (amended  chap.  623,  Laws  of  1903)/*^  which  provides 
that  no  devise  or  bequest  to  a  benevolent  or  charitable  corporation, 
formed  under  that  act,  will  be  valid  in  any  will,  not  made  and 
executed  at  least  two  months  before  the  death  of  the  testatorJ* 
Both  chapter  319,  Laws  of  1848,  and  the  amendatory  act,  chapter 
623,  Laws  of  1903,  are  now  transferred  to  section  19  of  the  Con- 
solidated Decedent  Estate  Law  and  section  19  of  the  Consolidated 
Membership  Corporations  Law,  without  change. 

But  the  operation  of  the  act  of  1848  is  confined  to  the  corpora- 
tions formed  under  that  particular  act,"  unless  some  other  act  of 
the  Legislature  expressly  extends  the  operation  of  section  19  to  other 
corporations.*^® 

Chapter  360,  Laws  of  i860.  This  section  of  the  Real  Property  Law 
does  not  relieve  charitable  donations  from  the  operation  of  section 
17  of  the  new  E>ecedent  Estate  Law,  chapter  13  of  the  new  Con- 
solidated Laws,  formerly  chapter  360,  Laws  of  i860,  "An  act  re- 
lating to  Wills,"  which  provides  in  substance  that  no  person  having 
a  husband,  wife,  child  or  parent  shall  devise  or  bequeath  to  any 
benevolent,   charitable,   literary,   scientific,  religious  or  missionary 


73  Amended  chap.  291,  Laws  of 
1901 ;  §  93,  old  Real  Prop.  Law, 
§  113,  chap.  50,  Consol.  Laws;  I  12, 
Pers.  Prop.  Law;  Spencer  v.  Hay 
Library  Association,  36  Misc.  Rep. 
393;  Allen  V.  Stevens,  161  N.  Y.  123; 
Matter  of  Scott,  31  Misc.  Rep.  85; 
Matter  of  Fitzsimmons,  29  id.  204, 
731 ;  Morgan  v.  Durant,  51  id.  523, 
535 ;  Matter  of  Griffen,  167  N.  Y.  71, 
81 ;    Smith    v.    Chesebrough,    176  id. 

317,  321. 

*^*Dammert  v.  Osborn,  140  N.  Y. 
43;  People  V.  Powers,  147  id.  104; 
Murray  v.  Miller,  85  App.  Div.  414; 
affd.,  178  N.  Y.  316. 

■^5  Now  transferred  to  8  19,  chap. 
13,  Consol.  Laws,  "  Decedent  Estate 
Law,"  and  S  19,  chap.  35,  Consol. 
T.aws.  Membership  Corporations 
Law. 


''^  See  Fowler,  Charitable  Uses,  75 ; 
Matter  of  Connor,  44  Huh,  424; 
Pearson  v.  Collins,  113  App.  Div. 
657;  Clements  v.  Babcock,  26  Misc. 
Rep.  90;  Spencer  v.  Hay  Library  As- 
sociation, 36  id.  393;  Matter  of 
Lampson,  22  id.  198,  161  N.  Y.  511; 
Marx  V.  McGlynn,  88  id.  357; 
Matter  of  McGraw,  11 1  id.  66,  89,  90. 

■'■^  Pritchard  v.  Hirsch,  58  App. 
Div.  332;  Matter  of  Hardy,  28  Misc. 
Rep.  307;  Matter  of  Norton,  39  App. 
Div.  369;  Matter  of  Foley,  27  Misc. 
Rep.  77;  Matter  of  Lampson,  22  id. 
198,  205,  161  N.  Y.  511;  Matter  of 
Cornelius,  23  Misc.  Rep.  434. 

78  Matter  of  Kavanagh,  125  N.  Y. 
418;  cf.  Matter  of  Lampson  161 
N.  Y.  515-519- 
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society,  association  or  corporation,  in  trust  or  otherwise  more  than 
one-balf  part  of  his  or  her  estate  after  the  payment  of  his  or  her 
debts  (and  such  devise  or  bequest  shall  be  valid  to  the  extent  of 
one-half  and  no  more)  J®  The  act  of  i860  has  now  been  transferred 
to  the  Decedent  Estate  Law  in  the  new  revision  of  the  statutes.®' 

This  act  of  i860  may  be  invoked  not  only  by  the  persons  therein 
specified  but  by  any  one  affected  adversely .^^  But  the  benefit  of  the 
act  of  i860  may  be  waived  by  all  concerned,^  and  this  construction 
must  apply  to  that  act  in  its  new  position  in  the  Consolidated  Laws, 
for  there  is  no  change  made  in  the  language  of  the  statute. 

The  act  expressed  in  this  section  authorizes  gifts  to  take  effect  in 
prcesenti,  and  bequests  to  take  effect  in  futuro,  to  incorporated  col- 
leges and  other  literary  incorporated  institutions  to  be  held  in  trust 
for  the  purposes  specified  in  this  section  ;^  provided  that  the  amount 
of  the  property  does  not  exceed  the  amount  which  the  corporation 
is  otherwise  permitted  by  law  to  take  and  hold,®*  and  that  the  prop- 
erty vest  within  the  time  prescribed  by  our  statute  against  perpetui- 
ties.®*^ 

It  will  be  observed  that  Mr.  Attorney  General  is  charged  by  th-^ 
preceding  section  with  the  enforcement  of  all  charitable  or  indefinite 
public  uses.  In  order  to  enable  the  State  to  have  a  complete  dis- 
covery and  control  over  charities  publicity  is  necessary,  and  conse- 
quently the  record  of  all  grants  and  deeds  to  charitable  uses  should 
be  made  compulsory  by  law.  Such  record  is  not  necessary  where 
a  charity  is  in  possession  and  for  many  purposes  it  is  to  the  benefit 
of  the  charity  to  have  the  gift,  especially  of  personal  property, 
escape  detection.  This  has  always  been  the  case  in  the  history 
of  charitable  corporations.  The  Board  of  Statutory  Consolidation 
did  not,  however,  feel  empowered  to  make  this  change  in  the  law.®^ 


7»  See  Fowler,  Charitable  Uses,  74, 
75;  St.  John  V.  Andrews  Institute, 
191  N.  Y.  254;  Amherst  College  v. 
Ritch,  151  N.  Y.  282,  333;  Jones  v. 
Kelly,  170  id.  401 ;  Matter  of  Stone, 
15  Misc.  Rep.  317;  Matter  of  Crane, 
12  App.  Div.  271,  159  N.  Y.  557. 

80  See  above,  p.  554. 

81  Robb  V.  Washington  &  Jefferson 
College,  185  N.  Y.  485;  Matter  of 
Counrod,  27  Misc.  Rep.  475;  Rich  v. 
Tiffany,  2  App.  Div.  25;  cf.  Matter 
of  Eldridge,  55  Misc.  Rep.  636;  St. 
John  V.  Andrews  Institute.  117  App. 
Div.  698,  191  N.  Y.  254. 


82  Matter  of  Stillson,  85  App.  Div. 
132;  Amherst  College  v.  Ritch,  151 
N.  Y.  282;  cf.  Scott  v.  Ives,  22  Misc. 
Rep.  749. 

83  Matter  of  Griffin,  167  N.  Y.  71, 
76;  Holmes  v.  Mead,  52  id.  332,  339; 
Adams  v.  Perry,  43  id.  487,  494. 

8*  Matter  of  McGraw,  in  N.  Y. 
66,  90. 

85  Robb  V.  Washington  &  Jefferson 
College,  103  App.  Div.  359,  185  N.  Y. 
191  N.  Y.  254. 

8«  See  note  17,  Appendix  I,  infra. 
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§  114-a.  Trusts  for  care  of  cemetery  lots,  etc, —  Gifts,  grants 

and  devises  of  real  property,  'in  trust  for  the  purpose  of 
perpetual  care  and  maintenance,  improvement  or  en^bellish- 
ment  of  private  burial  lots  in  cemeteries,  and  the  walks, 
fences,  monuments,  structures  and  tombs  thereon,  are  per- 
mitted and  shall  be  deemed  to  be  for  charitable  and  benevo- 
lent uses;  and  shall  not  be  deemed  to  be  invalid  by  reason 
of  any  indefiniteness  or  uncertainty  of  the  persons  designated 
as  beneficiaries  in  the  instrument  creating  the  same,  nor 
shall  they  be  deemed  invalid  as  violating  any  existing  laws 
against  perpetuities  or  suspension  of  the  power  of  alienation 
of  title  to  property.  But  nothing  herein  contained  shall 
affect  any  existing  authority  of  the  courts  to  pass  upon  the 
reasonableness  of  the  amount  of  such  gift,  grant  or  bequest. 

Formerly  chapter  219,   Laws  of  1909: 

CHAP.  218. 

An  Act  to  amend  the  personal  property  law  and  the  real  property  law,  in 
relation  to  trusts  for  the  care  of  cemetery  lots,  monuments  and  their 
appurtenances. 

The  People  of  the  State  of  New  York,  represented  in  Senate  and  Assem- 
bly, do  enact  as  follows: 

Section  i.  Chapter  forty-fire  of  the  laws  of  nineteen  hundred  and  nine, 
entitled  "An  act  relating  to  personal  property,  constituting  chapter  forty-one 
of  the  consolidated  laws,"  is  hereby  amended  by  adding  thereto,  after  sec- 
tion thirteen,  a  new  section,  to  be  section  thirteen-a  thereof,  to  read  as  fol- 
lows : 

§  13-a.  Trusts  for  care  of  cemetery  lots,  etc. —  Gifts,  grants  and  bequests 
of  personal  property,  in  trust  for  the  purpose  of  perpetual  care  and  main- 
tenance, improvement  or  embellishment  of  private  burial  lots  in  cemeteries, 
and  the  walks,  fences,  monuments,  structures  and  tombs  thereon,  are  per- 
mitted and  shall  be  deemed  to  be  for  charitable  and  benevolent  uses;  and 
shall  not  be  deemed  to  be  invalid  by  reason  of  any  indebtedness  or  uncer- 
tainty of  the  persons  designated  as  beneficiaries  in  the  instrument  erecting 
the  same,  nor  shall  they  be  deemed  invalid  as  violating  any  existing  laws 
against  perpetuities  or  suspension  of  the  power  of  alienation  of  title  to 
property.  But  nothing  herein  contained  shall  affect  any  existing  authority 
of  the  courts  to  pass  upon  the  reasonableness  of  the  amount  of  such  gift, 
grant  or  bequest. 
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S  2.  Chapter  fifty-two  of  the  laws  of  nineteen  hundred  and  nine,  entitled 
"An  act  relating  to  real  property,  constituting  chapter  fifty  of  the  consoli- 
dated laws,"  is  hereby  amended  by  adding  thereto,  after  section  one  hundred 
and  fourteen,  a  new  section,  to  be  section  one  hundred  and  fourteen-a 
thereof,  to  read  as  follows: 

§  114-a.  Trusts  for  care  of  cemetery  lots,  et  cetera.-^  Gifts,  grants  and 
devises  of  real  property,  in  trust  for  the  purpose  of  applying* the  proceeds 
or  income  thereof  to  the  perpetual  care  and  maintenance,  improvement  or 
embellishment  of  private  burial  lots  in  cemeteries,  and  the  walks,  fences, 
monuments,  structures  and  tombs  thereon,  are  permitted  and  shall  be 
deemed  to  be  for  charitable  and  benevolent  uses;  and  shall  not  be  deemed 
to  be  invalid  by  reason  of  any  indefiniteness  or  uncertainty  of  the  persons 
designated  as  beneficiaries  in  the  instrument  creating  the  same,  nor  shall 
they  be  deemed  invalid  as  violating  any  existing  laws  against  perpetuities 
or  suspension  of  the  power  of  alienation  of  title  to  property.  But  nothing 
herein  contained  shall  affect  any  existing  authority  of  the  courts  to  pass 
upon  the  reasonableness  of  the  amount  of  such  gift,  grant  or  devise. 

f  3.  This  act  shall  take  effect  immediately. 

Comment.  We  have  noticed  before  in  the  text  under  section  113 
of  this  act  that  the  erection  and  maintenance  of  family  tombs  and 
cemeteries  were  not  charitable  uses  either  at  common  law  or  under 
this  statute.  This  section  changes  the  law.  Such  gifts  were,  how* 
ever,  formerly  sometimes  authorized  by  special  acts  of  the  Legis- 
lature.®^ 

The  language  of  this  section  is  too  restricted;  it  no  doubt  was 
intended  to  authorize  trusts  for  the  perpetual  care  and  mainte- 
nance of  family  tombs  and  mausoleums  as  well  as  for  the  care  of 
burial  lots.  But  unless  the  lot  is  regarded  as  the  primary  factor^ 
or  is  the  property  in  fee  of  the  family  owning  the  tomb,  the  tomb 
itself  might  not  fall  within  the  purview  of  this  act,  as  it  would  not 
be  a  part  of  the  realty.®® 

Chapter  274,  Laws  of  1909.  Chapter  274,  Laws  of  1909,  added  sec- 
tion 450^  to  the  Real  Property  Law,  making  it  unlawful  to  take 
or  set  apart  land  for  cemetery  purposes  without  the  consent  of  the 
supervisors  of  certain  counties  adjacent  to  the  city  of  New  York. 

87  Supra,  p.  543 ;  Read  v.  Williams,         88  See  above,  p.  1691 
125  N.  Y.  560;  Matter  of  De  Witt,        ^See  below,  i  4501 
113  App.  Div.  790;  Matter  of  Wal- 
.droQ,  57  Misc.  Rep.  275. 
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§  115.  Certain  grants  for  charitable  uses  regulated,    i.  Any 

person  desiring,  in  his  lifetime,  to  promote  the  public  wel- 
fare by  founding,  endowing  and  having  maintained  a  public 
library,  museum  or  other  educational  institutions,  or  a  chapel 
and  crematory,  within  this  state,  may  to  that  end  and  for 
such  purposes  by  grant,  in  writing,  convey  to  a  trustee,  or 
any  number  of  trustees,  named  in  such  grant,  and  to  their 
successors,  any  real  property,  belonging  to  such  person,  and 
situated  or  being  within  this  state. 

2.  The  person  making  such  grant  may  therein  designate: 
(i)  The  nature,  object  and  purposes  of  the  institution  to 

be  founded,  endowed  and  maintained. 

(2)  The  name  by  which  it  shall  be  known.  ^ 

(3)  The  powers  and  duties  of  the  trustee  or  trustees  and 
the  manner  in  which  he  or  they  shall  account,  and  to  whom 
if  accounting  be  required ;  but  such  powers  and  duties  shall 
not  be  held  to  be  exclusive  of  other  powers  which  may  be 
necessary  to  enable  such  trustee  or  trustees  to  fully  carry 
out  the  object  of  such  grant. 

(4)  The  mode  and  manner,  and  by  whom,  the  successors 
to  the  trustee  or  trustees  named  in  the  grant  are  to  be  ap- 
pointed. 

(5)  Such  rules  and  regulations  for  the  management  of 
the  property  conveyed  as  the  grantor  may  elect  to  prescribe ; 
but  such  rules  shall,  unless  the  grantor  otherwise  prescribe, 
be  deemed  advisory  only,  and  shall  not  preclude  such  trustee 
or  trustees  from  making  such  changes  as  new  conditions 
may  from  time  to  time  require. 

(6)  The  place  or  places  where,  and  the  time  when,  the 
building  or  buildings  necessary  and  proper  for  the  institution 
shall  be  erected,  and  tjie  character  and  extent  thereof.  .  The 
pel  son  making  such  g^ant  may  therein  provide  for  all  other 
things  necessary  and  proper  to  carry  out  the  purposes 
thereof,  and  especially  may  such  person  provide  for  such 
lectures,  exhibitions,  instruction  or  amusement  in  connection 
with  such  institution  as  he  may  deem  desirable. 

3.  The  trustee  or  trustees  named  in  such  grant  and  their 
successors,  may  in  the  name  of  the  institution,  as  designated 
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in  such  grant,  sue  and  defend,  in  relation  to  the  trust  prop- 
erty and  in  relation  ta  all  matters  affecting  the  institution 
endowed  and  established*  by  such  grant. 

4.  The  person  making  such  grant,  by  a  provision  therein, 
may  elect,  in  relation  to  the  property  conveyed  and  in  relation 
to  the  erection,  maintenance  and  management  of  such  insti 
tution,  to  perform,  during  his  life,  all  the  duties  and  exercise 
all  the  powers  which,  by  the  terms  of  the  grant,  are  enjoined 
upon  and  vested  in  the  trustee  or  trustees  therein  named. 
If  the  person  making  such  grant,  and  making  the  election 
aforesaid,  he  a  married  person,  such  person  may  further 
provide  that  if  the  wife  of  such  person  survive  him,  then 
such  wife,  during  her  life,  may,  in  relation  to  the  property 
conveyed,  and  in  relation  to  the  erection,  maintenance  and 
management  of  such  institution,  perform  all  the  duties  and 
•exercise  all  the  powers,  which,  by  the  terms  of  the  grant, 
are  enjoined  upon  and  vested  in  the  trustee  or  trustees 
therein  named,  and  in  all  such  cases  the  powers  and  duties 
conferred  and  imposed  by  such  grant  upon  the  trustee  or 
trustees  therein  named,  shall  be  exercised  and  performed  by 
the  person  making  such  grant,  of  by  his  wife  during  his  or 
her  life,  as  the  case  may  be;  provided,  however,  that  upon 
the  death  of  such  person,  or  his  surviving  wife,  as  the  case 
may  be,  such  powers  and  duties  shall  devolve  upon  and  shall 
be  exercised  by  the  trustee  or  trustees  named  in  the  grant 
and  their  successors. 

5.  The  person  making  such  grant  may  therein  reserve  the 
right  to  alter,  amend  or  modify  the  ternts  and  conditions 
thereof  and  the  trusts  therein  created,  in  respect  to  any  of  the 
matters  mentioned  or  referred  to  in  paragraphs  numbered 
one  to  six  inclusive  of  subdivision  two  hereof ;  and  may  also 
therein  reserve  the  right,  during  the  life  of  such  person,  of 
absolute  dominion  over  the  rents,  issues  and  profits  of  the 
real  property  conveyed,  without  liability  to  account  therefor 
in. any  manner  whatever,  and  without  any  liability  over 
against  the  estate  of  such  person ;  and  if  any  such  person 
be  married,  such  person  may,  in  said  grant,  further  provide 
that  if  his  wife  survive  him,  then  such  wife,  during  her  life, 


560  •  Grants  for  Charitable  Uses  Regulated.         §  115 

may  have  the  same  aominion  over  such  rents,  issues  and 
profits,  without  Hability  to  account  therefor  in  any  manner 
whatever,  and  without  Hability  over  against  the  estate  of 
either  of  the  spouses. 

6.  Any  such  grant  may  be  executed,  acknowledged  and 
recorded  in  the  same  manner  as  is  now  provided  by  law  for 
the  execution,  acknowledging  and  recording  of  grants  of 
real  property. 

7.  No  suit,  action  or  proceeding  shall  be  commenced  or 
maintained  by  any  person  to  set  aside,  annul  or  affect  said 
conveyance,  or  to  affect  the  title  to  the  property  conveyed,  or 
the  right  to  the  possession,  or  to  the  rents,  issues  and  profits 
thereof,  unless  the  same  be  commenced  within  two  years 
after  the  date  of  filing  such  grant  for  record ;  nor  shall  any 
defense  be  made  to  any  suit,  action  or  proceeding  com- 
menced by  the  trustee  or  trustees  named  in  said  grant  or 
their  successors,  privies  or  persons  holding  under  them, 
which  defense  involves  the  legality  of  said  grant,  or  affects 
the  title  to  the  property  thereby  conveyed,  or  the  right  to 
the  possession  or  the  rents,  issues  and  prcrfits  thereof,  unless 
such  defense  is  made  in  a  suit,  action  or  proceeding  com- 
menced within  two  years  after  such  grant  shall  have  been 
filed  for  record. 

Formerly  sections  1-7,  chapter  516,  Laws  of  1892,  as  amended  by  section 
I,  chapter  393,  Laws  of  1905. 

CHAP.  516. 

An  Act  to  advance  learning,  the  arts  and  sciences,  and  to  promote  the 
public  welfare  by  providing  for  the  conveyance,  holding  and  protection 
of  property,  and  the  creation  of  trusts  for  the  founding,  endowing; 
erection  and  maintenance  of  public  libraries,  museums  and  other  edu- 
cational institutions  within  this  State. 

Approved  by  the  Governor  May  xi.  1899.     Passed,  three-fifths  being  present. 

The  People  of  the  State  of  New  York,  represented  in  Senate  and  Assem- 
bly,  do  enact  as  follows: 

Section  i.  Any  person  desiring,  in  his  lifetime,  to  promote  the  public 
welfare  by  founding,  endowing  and  having  maintained  a  public  library, 
museum  or  other  educational  institutions  within  this  State,  may  to  that  end 
and  for  such  purposes  by  grant,  in  writing,  convey  to  a  trustee,  or  any 
number  of  trustees,  named  in  such  grant   (and  to  their  successors),  any 
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property,  real  or  personal,  belonging  to  such  person,  and  situated  and  being 
within  this  State. 

I  2.  The  person  making  such  grant  may  therein  designate: 

1.  The  nature,  object  and  purposes  of  the  institution  to  be  founded,  en- 
dowed and  maintained. 

2.  The  name  by  which  it  shall  be  known. 

3.  The  powers  and  duties  of  the  trustee  or  trustees  and  the  manner  in 
which  he  or  they  shall  account,  and  to  whom,  if  accounting  be  required ;  but 
such  powers  and  duties  shall  not  be  held  to  be  exclusivve  of  other  powers 
and  which  may  be  necessary  to  enable  such  trustee  or  trustees  to  fully 
carry  out  the  object  of  such  grant. 

4.  The  mode  and  manner,  and  by  whom,  the  successors  to  the  trustee  or 
trustees  named  in  the  grant  are  to  be  appointed. 

5.  Such  rules  and  regulations  for  the  management  of  the  property  con- 
veyed as  the  grantor  may  elect  to  prescribe;  but  such  rules  shall,  unless 
thp  grantor  otherwise  prescribe,  be  deemed  advisory  only,  and  shall  not  pre- 
clude such  trustee  or  trustees  from  making  such  changes  as  new  conditions 
may  from  time  to  time  require. 

6.  The  place  or  places  where,  and  the  time  when,  the  building  or  buildings 
necessary  and  proper  for  the  institution  shall  be  erected,  and  the  character 
and  extent  thereof.  The  person  making  such  grant  may  therein  provide 
for  all  other  things  necessary  and  proper  to  carry  out  the  purposes  thereof* 
and  especially  may  such  person  provide  for  such  lectures,  exhibitions,  in- 
struction or  amusement  in  connection  with  such  institution  as  he  may  deem 
desirable. 

f  3.  The  trustee  or  trustees  named  in  such  grant  and  their  successors, 
may  in  the  name  of  the  institution,  as  designated  in  such  grant,  sue  and 
defend,  in  relation  to  the  trust  property  and  in  relation  to  all  matters 
affecting  the  institution  endowed  and  established  by  such  grant. 

f  4.  The  person  making  such  grant,  by  a  provision  therein,  may  elect,  in 
relation  to  the  property  conveyed  and  in  relation  to  the  erection,  main- 
tenance and  management  of  such  institution,  to  perform,  during  his  life» 
all  the  dirties  and  exercise  all  the  powers  which,  by  the  terms  of  the  grant, 
are  enjoined  upon  and  vested  in  the  trustee  or  trustees  therein  named.  If 
the  person  making  such  grant,  and  making  the  election  aforesaid,  be  a 
married  person,  such  person  may  further  provide  that  if  the  wife  of  such 
person  survive  him,  then  such  wife,  during  her  life,  may  in  relation  to 
the  property  conveyed,  and  in  relation  to  the  erection,  maintenance  and 
management  of  such  institution,  perform  all  the  duties  and  exercise  all  the 
powers  which,  by  the  terms  of  the  grant,  are  enjoined  upon  and  vested  in 
the  trustee  or  trustees  therein  named,  and  in  all  such  cases  the  powers  and 
duties  conferred  upon  and  imposed  by  such  grant  upon  the  trustee  or 
trustees  therein  named,  shall  be  exercised  and  performed  by  the  person 
making  such  grant,  or  by  his  wife  during  his  or  her  life,  as  the  case  may 
be;  provided,  however,  that  upon  the  death  of  such  person,  or  his  surviving 
wife,  as  the  case  may  l)e,  such  powers  and  duties  shall  devolve  upon  and 
•hall  be  exercised  by  the  trustee  or  trustees  named  in  the  grant  and  their 
•Qccessors. 

36 
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§  5.  The  person  making  such  grant  may  therein  reserve  the  right  to  alter, 
iimend  or  modify  the  terms  and  conditions  thereof  and  the  trusts  therem 
created,  m  respect  to  any  of  the  matters  mentioned  or  referred  to  in  sub- 
divisions one  to  six  inclusive  of  section  two  hereof;  and  may  also  therein 
reserve  the  right,  during  the  life  of  such  person,  of  absolute  dominion  over 
the  pe;sonal  property  conveyed,  and  also  over  the  rents,  issues  and  profits 
of  the  real  property  conveyed,  without  liability  to  account  therefor  in  any 
manner  whatever  and  without  any  liability  over  against  the  estate  of  such 
person;  and  if  any  such  person  be  married,  such  person  may,  in  said  grant, 
further  provide  that  if  his  wife  survive  him,  then  such  wife,  during  her 
life,  may  have  the  same  dominion  over  such  personal  property,  and  such 
rents,  issues  and  profits,  without  liability  to  account  therefor  in  any  man- 
ner whatever,  and  without  liability  over  against  the  estate  of  either  of  the 
spouses. 

S  6.  Any  such  grant  may  be  executed,  acknowledged  and  recorded  in 
the  same  manner  as  is  now  provided  by  law  for  the  execution,  acknowl- 
edging and  recording  of  grants  of  real  property. 

§  7.  No  suit,  action  or  proceeding  shall  be  commenced  or  maintained 
by  any  person  to  set  aside,  annul  or  affect  said  conveyance,  or  to  affect 
the  title  to  the  property  conveyed,  or  to  the  right  to  the  possession,  or  to 
the  rents,  issues  and  profits  thereof,  unless  the  same  be  commenced  within 
two  years  after  the  date  of  filing  such  grant  for  record;  nor  shall  any 
defense  be  made  to  any  suit,  action  or  proceeding  commenced  by  the 
trustee  or  trustees  named  in  said  grant  or  their  successors,  privies  or 
persons  holding  under  them,  which  defense  involves  the  legality  of  said 
grant,  or  affects  the  title  to  the  property  thereby  conveyed,  or  the  right 
to  the  possession  or  the  rents,  issues  and  profits  thereof,  unless  such 
defense  is  made  in  a  suit,  action  or  proceeding  commenced  within  two 
years  after  such  ^rant  shall  have  been  filed  for  record. 

§  8.  This  act  shall  be  in  force  from  and  after  its  passage.^ 

CHAP.   393. 

An  Act  to  amend  chapter  five  hundred  and  sixteen  of  the  laws  of  eighteen  j 

ninety-two,  entitled  "An  act  to  advance  learning,  the  arts  and  sciences, 
and  to  promote  the  public  welfare  by  providing  for  the  conveyance, 
holding  and  protection  of  property,  and  the  creation  of  trusts  for  the 
founding,  endowing,  erection  and  maintenance  of  public  libraries, 
museums  and  other  educational  institutions  within  this  State."  - 

Became  a  law  May  z6,  1905,  with  the  approval  of  the  Governor.      Passed,  three-fifths 

beins  present. 

The  People  of  the  State  of  New  York,  represented  in  Senate  and  As- 
sembly, do  enact  as  follows,- 

Section  i.  Section  one  of  chapter  five  hundred  and  sixteen  of  the  laws 
of  eighteen  hundred  and  ninety-two,  entitled  "An  act  to  advance  learning, 
the  arts  and  sciences,  and  to  promote  the  public  welfare  by  providing  for 
the  conveyance,   holding  and  protection  of  property,   and  the  creation  of 

«o  Repealed  by  §  80  of  art.  5  of  the      the  Real  Prop.  Law,  chap.  50  of  the 
?ers.   Prop.   Law,  chap.  41,  Consol.       Consol.  Laws  of  1909. 
Laws  of  1909,  and  f  460  of  art.  14  of 
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trusts  for  the  founding,  endowing,  erection  and  maintenance  of  public 
libraries,  museums  and  other  educational  institutions  within  this  State," 
is  hereby  amended  to  read  as  follows : 

§  I.  Any  person  desiring,  in  his  lifetime,  to  promote  the  public  welfare 
by  founding,  endowing  and  having  maintained  a  public  library,  museum 
or  other  educational  institutions,  or  a  chapel  and  crematory  within  this 
State,  may  to  that  end  and  for  such  purposes  by  grant,  in  writing,  convey 
lo  a  trustee,  or  any  number  of  trustees,  named  in  such  grant  (and  to 
their  successors),  any  property,  real  or  personal,  belonging  to  such  person, 
and  situated  or  being  within  this  State. 

§  2.  This  act  shall  take  effect  immediately.^ 

Comment.  This  section  merely  re-enacts  chapter  516  of  the  Laws 
of  1892,  as  amended  by  cliapter  393,  Laws,  of  1905,  without 
change,  except  that  the  operation  of  this  section  is  limited  to  real 
property,  the  corresponding  provisions  of  those  acts  relating  to  per- 
sonal property,  being  now  incorporated  separately  in  section  14  of 
the  Personal  Property  Law  (chap.  41,  Consolidated  Laws).  This 
section  of  the  Real  Property  Law  and  section  14  of  the  new  Per- 
sonal Property  Law  now  enable  all  species  of  property  to  be  con- 
veyed by  a  person  in  his  lifetime  to  a  trustee  or  trustees,  in  order 
to  foiind,  endow  and  maintain  a  public  library,  museum,  or  other 
educational  institution  (or  a  chapel  and  crematory,  by  the  amend- 
ment chap.  393,  Laws  of  1905). 

The  objects  embraced  in  this  section  are  such  as  fall  under 
the  common  law  definition  of  charitable  uses.®^ 

The  statute  embodied  in  this  section  confers  very  broad  powers 
on  such  trustees,  and  enables  the  grantor  to  exercise  a  certain 
visitorial  power  over  the  institution  so  founded.  The  institution 
itself  seems  to  be  regarded  as  a  sort  of  quctsi-corporsition,^  as  no 
provision  is  made  for  a  corporate  seal,  and  all  the  powers  not  re- 
served to  the  founder  seem  to  be  vested  in  the  trustees,  who  alone 
have  power  to  sue  and  defend.  The  institution  itself  seems,  in 
short,  a  sort  of  legal  umbraculutn  for  the  trustees.  The  section  also 
contains  a  special  clause  (No.  7)  limiting  the  time  in  which  certain 
actions  affecting  the  validity  of  the  trusts  or  the  institution  then 
founded  may  be  brought.  Such  particular  clause  (No.  7)  seems 
certainly  to  be  very  liberal  in  its  provisions  to  the  foundation. 

•1  Repealed  by  S  80  of  art.  5  of  the  ^  Farmers'  Loan  &  Trust  G>.  T. 

Pcrs.   Prop.  Law,  chap.  41,   Consol.  Ferris,  67  App.  Div.  i. 

Laws  of  1909,  and  §  460  of  art.  14  ^  Sec   Amos,  Roman   Civil  Law. 

of  the  Real  Prop.  Law,  chap.  50  of  119, 
the  Consol.  Laws  of  1909. 
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It  was  no  doubt  intended  that  the  rules  relating  to  perpetuities 
should  not  apply  to  th-e  trusts  created  under  this  act  if  they  are 
charitable,  for  the  act  places  no  limitation  on  the  duration  of  the 
trusts  to  be  created  under  the  act."* 

The  act,  however,  evidently  contemplates  that  the  property,  so 
authorized  to  be  donated  to  trustees,  shall  be  conveyed  to  them  in 
prcBsenti  and  that  the  vesting  in  possession  shall  not  be  postponed, 
but  rather  that  title  shall  pass  with  the  delivery  of  the  "  deed  or 
grant,*'  which  is  especially  prescribed  as  the  mode  of  transfer. 

This  act  will  give  rise  to  a  number  of  questions  in  the  minds  of 
lawyers.  It  is  apparent  that  the  institution  itself  is  neither  a  cor- 
poration nor  a  joint-stock  association,®^  and  yet  the  trust  itself  is  in- 
vested with  a  sort  of  quasi-juristic  personality  by  the  act.*®  Yet 
in  law,  probably,  this  so-called  institution  has  no  existence,  no 
rights,  no  powers  or  duties.    It  is  in  fact  nonexistent. 

It  is  obvious  that  the  title  to  the  property  is  in  the  trustees,  and 
that  they  alone  are  responsible  to  the  law  for  a  breach  of  those  obli- 
gations which  a  title  to  property  always  entails  on  its  possessor. 
If  there  is  only  one  trustee  of  the  trusts  created  under  this  act,  his 
status  is  very  like  a  corporation  sole  which  the  common  law 
recognizes  but  did  not  permit  to  take  personal  property  ( i  Bla.  Com. 
Com.  477)  except  in  exceptional  cases  (2  id.  431,  433). 

The  trustees  also  have  power  to  perpetuate  themselves  under  this 
singular  legislative  act  and  indeed  there  seems  no  other  way  by 
which  the  trusts  may  be  perpetuated. 

^Sed  cf.  the  reasoning  in  Matter         ^Cf,   Amos,    Roman   Civil   Law, 
of  McGraw,  iii  N.  Y.  89,  90.  iig. 

•5  People    ex    rel.    Winchester    v. 
Coleman,  133  N.  Y.  279. 


^  116         Investments  of  Trustees  and  Executors.  565 

§  116.  Executors',  fiduciaries'  and  trustees'  investments  in 
certain  stocks  reg^ulated.  Whenever  an  executor,  trustee, 
guardian*  of  an  infant,  committee  of  a  lunatic,  or  other 
person  or  persons  acting  in  a  fiduciary  capacity,  or  a  life 
tenant,  is  entitled  to  receive  the  proceeds  of  the  sale  of  any 
real  property  sold  or  to  be  sold  pursuant  to  the  provisions 
of  this  article,  or  pursuant  to  a  judgment  in  partition,  or 
pursuant  to  a  power  of  sale  contained  in  a  deed  or  will,  and 
the  said  property  has  been  or  is  about  to  be  purchased  by  a 
corporation  formed  or  to  be  formed  for  such  purpose,  and 
all  adult  beneficiaries  and  also  all  adult  persons  having  a 
vested  interest  or  estate  in  possession,  reversion  or  remainder 
in  the  proceeds  of  such  sale  have  agreed,  or  desire  to  agree 
that  their  share  of  such  proceeds  shall  be  invested  in  the 
stock  and  bonds  or  in  either  the  stock  or  bonds  of  such 
corporation,  then  the  said  executor,  trustee,  guardian,  com- 
mittee or  other  person  or  persons  acting  in  a  fiduciary 
capacity,  or  the  life  tenant  or  tenants,  may,  with  the  ap- 
proval of  the  supreme  court,  invest  his  share  of  the  proceeds 
of  such  sale  in  the  stock  or  bonds  of  such  corporation,  pro- 
vided, however,  that  such  corporation  shall  be  prohibited  by 
its  certificate  of  incorporation  from  investing  in  any  stocks, 
bonds  or  other  securities  other  than  real  estate  which  are 
not  under  the  laws  of  this  state  a  proper  subject  for  the 
investment  of  trust  funds.  The  supreme  court  shall  not 
grant  an  order  permitting  such  an  investment,  unless  it 
appears  to  the  satisfaction  of  such  court  that  a  written  notice 
stating  the  time  and  place  of  the  application  for  such  leave 
has  been  served  upon  every  beneficiary  and  also  upon  every 
person  in  being  having  a  vested  interest  or  estate  in  posses- 
sion, reversion  or  remainder,  in  such  proceeds  at  least  eight 
days  before  the  making  thereof,  if  such  beneficiary  or  other 
person  is  an  adult  within  the  state;  or  if  a  minor,  lunatic, 
person  of  unsound  mind,  habitual  drunkard  or  absentee, 
until  proof  of  the  service  on  such  beneficiary  or  other  person 
of  such  notice  as  the  court  or  a  justice  thereof  prescribes. 
The  court  shall  appoint  a  special  guardian  for  any  minor 
and  for  any  lunatic,  person  of  unsound  mind,  or  habitual 
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drunkard,  who  shall  not  be  represented  by  a  committee  duly 
appointed.  The  application  must  be  by  petition  duly  veri- 
fied, must  be  made  by  the  executor,  trustee,  guardian  of  an 
infant,  committee  of  a  lunatic,  or  such  other  person  or  per- 
sons acting  in  a  fiduciary  capacity,  or  a  life  tenant,  entitled 
to  receive  the  proceeds  of  such  sale,  and  shall  set  forth  the 
reasons  for  such  investment  and  the  nature  thereof  and  the 
peculiar  facts  which  make  it  proper  that  the  application  shall 
be  granted.  After  taking  proof  of  the  facts  either  before 
the  court  or  a  referee,  and  hearing  the  parties  and  fully 
examining  into  the  matter,  the  court  must  make  a  final  order 
upon  the  application.  In  case  the  application  is  granted,  the 
final  order  must  authorize  the  said  executor,  trustee,  gfuard- 
ian  of  an  infant,  committee  of  a  lunatic,  or  other  person  or 
persons  acting  in  a  fiduciary  capacity,  or  life  tenant,  so 
entitled  to  receive  the  proceeds  of  such  sale,  to  make  such 
investment  upon  such  terms  and  conditions  as  the  court  may 
therein  prescribe. 

Formerly  section  94,  Real  Property  Law  of  1896,  chapter  XL VI,  Gen- 
eral Laws,  as  amended  by  chapter  166,  Laws  of  1901,  and  chapter  742,  Laws 
of  1904. 

I  94.  Trustee's  inyestments  in  stocks.— Whenever  an  executor,  trustee, 
guardian  of  an  infant,  committee  of  a  lunatic  or  other  person  or  persons 
acting  in  a  fiduciary  capacity,  or  a  life  tenant,  is  entitled  to  receive  the 
proceeds  of  the  sale  of  any  real  property  sold  or  to  be  sold  pursuant  to 
the  provisions  of  this  article,  or  pursuant  to  a  judgment  in  partition,  or 
pursuant  to  a  power  of  sale  contained  in  a  deed  or  will,  and  the  said 
property  has  been  or  is  about  to  be  purchased  by  a  corporation  formed  or 
to  be  formed  for  such  purpose,  and  all  adult  beneficiaries  and  also  all 
adult  persons  having  a  vested  interest  or  estate  in  possession,  reversion  or 
remainder  in  the  proceeds  of  such  sale  have  agreed,  or  desire  to  agree  that 
their  share  of  such  proceeds  shall  be  invested  in  the  stock  and  bonds  or 
in  either  the  stock  or  bonds  of  such  corporation,  then  the  said  executor, 
trustee,  guardian,  committee  or  other  person  or  persons  acting  in  a  fidu- 
ciary capacity,  or  the  life  tenant  or  tenants,  may,  with  the  approval  of  the 
supreme  court,  invest  his  share  of  the  proceeds  of  such  sale  in  the  stock 
or  bonds  of  such  corporation,  provided,  however,  that  such  corporation 
shall  be  prohibited  by  its  certificate  of  incorporation  from  investing  in 
nny  stocks,  bonds  or  other  securities  other  than  real  estate  which  are  not 
under  the  laws  of  this  state  a  proper  subject  for  the  investment  of  trust 
funds.  The  supreme  court  shall  not  grant  an  ofder  permitting  such  an 
investment,  unless  it  appears  to  the  satisfaction  of  such  court  that  a  written 
notice  stating  the  time  and  place  of  the  application  for  such  leave  has  been 
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served  upon  every  beneficiary  «ind  also  upon  every  person  in  being  having 
a  vested  interest  or  estate  in  possession,  reversion  or  remainder,  in  such 
proceeds  at  least  eight  days  before  the  making  thereof,  if  such  beneficiary 
or  other  person  is  an  adult  within  the  state;  or  if  a  minor,  lunatic,  person 
of  unsound  mind,  habitual  drunkard  or  absentee,  until  proof  of  the  service 
on  such  beneficiary  or  other  person  of  such  notice  as  the  court  or  a  justice 
thereof  prescribes.  The  court  shall  appoint  a  special  guardian  for  any 
minor  and  for  any  lunatic,  person  of  unsound  mind,  or  habitual  drunkard, 
who  shall  not  be  represented  by  a  committee  duly  appointed.  The  appli- 
cation must  be  by  petition  duly  verified,  must  be  made  by  the  executor, 
trustee,  guardian  of  an  infant,  committee  of  a  lunatic,  or  such  other  person 
or  persons  acting  in  a  fiduciary  capacity,  or  a  life  tenant,  entitled  to  receive 
the  proceeds  of  such  sale,  and  shall  set  forth  the  reasons  for  such  invest- 
ment and  the  nature  thereof  and  the  peculiar  facts  which  make  it  proper 
that  the  application  shall  be  granted.  After  taking  proof  of  the  facts 
either  before  the  court  or  a  referee  and  hearing  the  parties  and  fully 
examining  into  the  matter,  the  court  must  make  a  final  order  upon  the 
application.  In  case  the  application  is  granted,  the  final  order  must 
authorize  the  said  executor,  trustee,  guardian  of  an  infant,  committee  of  a 
lunatic,  or  other  person  or  persons  acting  in  a  fiduciary  capacity,  or  life 
tenant,  so  entitled  to  receive  the  proceeds  of  such  sale,  to  make  such  invest- 
ment upon  such  terms  and  conditions  as  the  court  may  therein  prescribe.^^ 

Comment  This  section  was  added  to  the  old  Real  Property  Law  of 
1896,^  by  chapter  166,  Laws  of  1901,  and  amended  by  chapter  742, 
Laws  of  1904. 

Under  section  105  of  this  act  a  brief  allusion  has  been  made  to 
the  investments  of  trustees  and  the  effect  of  acquiescence  in  their 
breaches  of  trust.®®  This  section  was  obviously  designed  to  favor 
the  incorporation  of  large  estates,  when  the  heirs,  devisees  and 
legatees  are  willing  to  take  bonds  and  stock  for  their  respective  in- 
terests and  thus  facilitate  the  administration  and  division  of  the 
estate. 

Tmstees'  Investments.  Trustees'  investments  generally  are  other- 
wise regulated  by  section  21  of  the  Personal  Property  Law.®® 

«%  Repealed   by  Real   Prop.   Law  ^  Supra,  p.  513. 

of  1909,  §  460,  art.  14,  chap.  50,  G)n-  ^  Chapter  41,   Consolidated  Laws 

solidated  Laws.    See  below,  S  460.  of  igop,  enacted  by  chap.  45,  Laws  of 

«^Rcal     Prop.     Law,     chap.    547,  1909. 
Laws  of  1896. 
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§  117.  Commissions  of  trustees.  Any  trustee,  under  a  deed  of 
trust  to  sell  real  property  for  the  benefit  of  creditors,  shall 
be  entitled. to  and  allowed  upon  an  accounting  hereafter  had, 
the  same  commissions  as  an  assignee  for  the  benefit  of 
creditors. 

Formerly  chapter  249,  Laws  of  1896: 

CHAP.  249. 

An  Act  to  fix  the  compensation  of  trustees  under  deeds  of  trust  to  sell 

property  for  the  benefit  of  creditors. 

Became  a  law  April  15,  1896,  with  the  approval    of   the    Governor.     Passed,    a    majority- 
being   present. 

The  People  of  the  State  of  New  York,  represented  in  Senate  and  Assembly, 
do  enact  as  follows: 

Section  i.  Any  trustee,  under  a  deed  or  trust  to  sell  real  or  personal 
property  for  the  benefit  of  creditors,  shall  be  entitled  to  and  allowed, 
upon  an  accounting  hereafter  had,  the  same  commissions  as  an  assignee 
for  the  benefit  of  creditors. 

§  2.  This  act  shall  take  effect  immediately.^ 

Comment  It  was  not  intended  by  this  section  to  change  the  sub- 
stance of  the  former  statute,  chapter  249,  Laws  of  1896,  although 
the  language  is  not  literally  the  same ;  the  present  section  being  ex- 
pressly confined  to  trusts  created  by  deed.  This  slight  variance  in 
language  can  hardly  alter  the  substance  of  the  law. 

Trusts  of  all  Kinds  were  Originally  Honoraria.  The  voluntary  trustee 
was  regarded  as  entitled  to  no  compensation^  or  allowance  for  his 
time  or  trouble,  while  an  involuntary  trustee  might  be  charged  by 
the  chancellor  for  his  misconduct  in  assuming  the  trust. 

The  unfairness  of  this  rule  in  some  onerous  instances  of  volun- 
tary trusts  probably  induced  the  legislators  to  change  the  rule,  and 
step  by  step  almost  all  species  of  trustees  are  now  able  to  point  to 
some  statute  which  rewards  them,  provided  they  have  been  faithful 
and  diligent.^ 

Trustees  in  this  State  under  an  assigtiment  for  creditors  were 
finally  allowed  compensation  by  statute,*  at  the  same  rates  of  com- 

1  Repealed   by   S  80  of   art.   5   of  *  §   26,  chap.   466,   Laws  of   1877, 

Pers.  Prop.  Law,  chap.  41,  Consoli-  as  amended  by  §  7,  chap.  318,  Laws 

dated     Laws     of      1909,     and      by  of  1878,  now  in  Debtor  and  Creditor 

I  460,  art.  14,  chap.  50,  Real  Prop.  Law,    chap.    12,    Consolidated    Laws 

Law  of  1909.     See  below,  6  460.  of     1909.     See    Matter    of    Assign- 

^Lcwin,   Trusts,  627.  ments    of   Hurlburt,  89   N.   Y.   259, 

•§   3320,  Code   Civ.   Proc.  262. 
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missions  as  executors,  viz. :  five  per  cent,  upon  first  $i,ooo,  two  and 
one-half  per  cent,  upon  the  next  $9,000,  and  one  per  cent,  upon  the 
balance.* 

By  section  26  of  article  2  of  chapter  12  of  the  Consolidated 
Laws  of  1909,  "  Debtor  and  Creditor  Law,"  assignees  named  in  any 
assignment  shall  receive  for  his  or  their  services  a  commission  of 
?i\e  per  centum  on  the  whole  sum  which  will  have  come  into  his  or 
their  hands. 

When  Assismnent  Invalid.  When  the  assignment  proves  invalid  or 
is  not  wholly  performed  the  assignee  is  not  entitled  to  commissions 
since  he  takes  with  the  assignment  the  risk  of  its  being:  fraudulent.* 

Omitted  sections.— At  present  there  are  no  sections  of  this  act 
between  §  117  and  §  130. 

«2    R.    S.    93,    I    58;    Matter    of  «Domer  v.  Thacher,  76  Hun,  361, 

Shaw,     18    Hun,     195;     Matter    of  58   N.   Y.    St.    Rep.   466,  27   N.   Y. 

I'offatt,    24   id.    325;    Meadcham   v.  Supp.    787;    Clark    v.    Brockway,    i 

fterns,  9  Paige,  398;  Duffy  v.  Dun-  Abb.  Ct.  App.  Dec.  351;  Dexter  v. 

can,  32  Barb.  587.  Adler,  i  N.  Y.  Supp.  684. 
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ARTICLE  5. 
Powers. 

SicnoN  130.  Effect  of  article. 

31.  DeAnition   of  a   power. 

32.  Definitions  of  grantor,  grantee^ 

33.  Division  of  powers. 

34.  General  power. 

35.  Special  power.  ^ 
216.  Beneficial  power. 

37.  General  power  in  trust. 

38.  Special  power  in  trust. 

39.  Capacity  to  grant  a  power. 

40.  How  power  may  be  granted. 

41.  Capacity  to  take  and  execute  a  power. 

42.  Capacity  of  married  woman  to  take  power. 

43.  Capacity  to  take  a  special  and  beneficial  power* 
144.  Reservation  of  a  power. 

45.  Effect  of  power  to  revoke. 

46.  Power  to  sell  in  a  mortgage. 

47.  When  power  is  a  lien. 

48.  When  power  is  irrevocable. 

49.  When  estate  for  life  or  years  is  changed  into  a  fee. 

50.  Certain  powers  create  a  fee. 

51.  When  grantee  of  power  has  absolute  fee 

52.  Effect  of  power  to  devise  in  certain  cases. 

53.  When  power  of  disposition  absolute. 

54.  Power  subject  to  condition.  , 

55.  Power  of  life  tenant  to  make  leases. 

56.  Effect  of  mortgage  by  grantee. 

57.  When  a  trust  power  is  imperative. 

58.  Distribution  when  more  than  one  beneficiary. 
159.  Beneficial  power  subject  to  creditors. 

60.  Execution  of  power  on  death  of  trustee. 

61.  When  power  devolves  on  court. 

62.  When  creditors  may  compel  execution  of  trust  power* 
[63.  Defective  execution  of  trust  power. 
[64.  Effect  of  insolvent  assignment. 
[65.  How  power  must  be  executed. 
[66.  Execution  by  survivors. 
[67.  Execution  of  power  to  dispose  by  devise. 
[68.  Execution  of  power  to  dispose  by  grant. 
[69.  When  direction  by  grantor  does  not  render  power  void. 
[70.  When  directions  by  grantor  need  not  be   followed. 
[71.  Nominal  conditions  may  be  disregarded. 
[72.  Intent  of  grantor  to  be  observed. 

[73.  Consent  of  grantor  or  third  person  to  execution  of  power. 
[74.  When  all  must  ronsent. 
[75.  Omission  to  lecite  power. 
[76.  When  devise  operates  as  an  execution  of  the  power. 
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Section  177.  Disposition  not  void  because  too  extensive. 

178.  Computation  of  term  of  suspension. 

179.  Capacity  to  take  under  a  power. 

180.  Purchaser  under  defective  execution. 

181.  Instrument  affected  by   fraud. 

182.  Sections  applicable  to  trust  powers. 

§  130.  Effect  of  article.  Powers,  as  they  existed  by  law  on  the 
thirty-first  day  of  December,  eighteen  hundred  and  twenty- 
nine,  are  abolished.  Hereafter  the  creation,  construction 
and  execution  of  powers,  affecting  real  property,  shall  be 
subject  to  the  provisions  of  this  article;  but  this  article  does 
not  extend  to  a  simple  power  of  attorney  to  convey  real 
property  in  the  name  and  for  the  benefit  of  the  owner. 

Formerly  section  no.  Real  Property  Law  of  1896,  chapter  XLVI,  Gen- 
«ral  Laws: 

§  no.  Effect  of  artide. —  Powers,  as  they  existed  by  law  on  the  thirty- 
lirst  day  of  December,  eighteen  hundred  and  twenty-nine,  have  been 
abolished.  Hereafter  the  creation,  construction  and  execution  of  powers, 
affecting  real  property,  shall  be  subject  to  the  provisions  of  this  article;  but 
this  article  does  not  extend  to  a  simple  power  of  attorney,  to  convey  real 
property  in  the  name,  and  for  the  benefit  of  the  ownerJ 

Formerly  i  Revised  Statutes,  732,  section  73,  and  i  Revised  Statutes,  738^ 
section  134: 

S  73.  Powers,  as  they  now  exist  by  law,  are  abolished;  and  from  the  time 
this  Chapter  shall  be  in  force,  the  creation,  construction  and  execution  of 
powers,  shall  be  governed  by  the  provisions  of  this  Article.® 

§  134.  The  provisions  of  this  Article  shall  not  extend  to  a  simple  power 
of  attorney,  to  convey  lands  in  the  name,  and  for  the  benefit,  of  the  owner.* 

Comment  on  Section.  This  section,  in  its  original  form,  abolished 
the  common-law  rules  concerning  powers  over  estates  in  lands.*^ 
It  is  obvious  that  not  all  powers  are  so  abolished,  but  those  only 
which  were  connected  with  property  or  estates;  in  other  words, 
.  technical  *'  powers  "  or  the  powers  of  the  lawyers,  not  the  "  pow- 
ers "  of  the  laymen,  are  affected  by  this  legislation.  Before  taking 
up  our  consideration  in  detail  of  this  article  ^^  in  both  its  original 

7  Repealed  by  Real  Prop.  Law  of  10  As  the  Revisetf  Statutes  and  the 
1909,  §  460,  art.  14,  chap.  50,  Con-  General  Real  Prop.  Law  of  1896  are 
solidated  Laws.     See  below,  §  460.  repealed,  it  is  now  this  section  which 

8  Repealed,    chap.    547,    Laws    of  abolishes  the  common  law  touching 

1895.  "  Powers."     See  note   19,  Appendix 
<^  Repealed,    chap.    547,    Laws    of      I,  infra, 

1896.  11  The  Article  on  Powers. 
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and  amended  forms,  let  us  briefly  consider  what  was  meant  by 
"  powers  "  and  the  place  which  they  occupied  in  the  common  law 
of  estates  in  lands. 

**  Powers "  before  27  Henry  VIIL  Prior  to  the  Statute  of  Uses  27 
Hen.  VIII,  chap.  10)  "  powers  "  were  known  only  in  equity.  The 
semi-feudal  law  of  land  which  then  prevailed  in  the  law  courts  took 
no  notice  of  them.^^  But  in  equity,  where  land  was  conveyed  to 
feoffees  for  uses,  the  donor  or  feoffor  might  reserve  a  power  to 
himself  to  declare  or  appoint  the  future  uses,  or  he  might  even 
grant  this  power  to  a  stranger,  and  these  powers  equity  would  en- 
force, for  such  powers  were  in  the  nature  of  trusts.^'  The  com- 
mon law  of  land  was  thus  again  evaded  by  a  refinement.** 

**  Powers"  after  the  Statute  of  Uses.  When  the  Statute  of  Uses  finally 
fastened  the  legal  .estate  to  the  equitable  use,  with  all  its  varied 
incidents,  the  equitable  doctrines  of  powers  passed  into  the  com- 
mon law  of  estates  in  lands.*^  These  equitable  doctrines  were  much 
amplified  in  course  of  time,  by  judicial  exposition  and  decisions, 
and  finally  "  powers  '*  became  the  most  abstruse  branch  of  legal 
learning.^®  Even  Sugden's  masterly  treatise,  published  in  the  last 
century,  failed  to  make  the  learning  on  powers  easy  of  acquisition. 
The  difficulty  lay  in  the  application  of  particular  doctrines  to  com- 
plex settlements;  for  nearly  every  settlement  in  England,  between 
1691  and  1800,  contained  a  power  of  revocation  or  a  power  of 
appointment.*^  Sir  Edward  Coke  states  that  powers  of  revocation 
were  common  in  his  time.*® 

Powers  of  Revocation.  Powers  of  revocation,  which  were  in  use  in 
voluntary  settlements  prior  to  the  Statute  of  Uses,*®  were  recog- 


12  Powell,  Pow.  I ;  Sugden,  Intro- 
duct,  to  Gilb.,  Uses,  pp.  xli,  xliii; 
cf.  Chance,  Pow.  3;  Gilb.  Uses, 
140;  Lewin,  Trusts  (ist  ed.),  431, 
note. 

^s  See  Sugden,  Introduct.  to  Gilb. 
Uses,    43;     Powell,    Pow.     (ed.    of 

1799)  3- 

14  See  observations  on  the  mode  in 

which    the    common    law    was    sub- 
verted by  uses,  pp.  30-43*  supra. 

15  Sugden,  Introduct.  to  Gilb.  Uses, 
43;  Chance,  Pow.  6;  Whart.  Conv. 
422. 

i«  Sec  note  of  Revisers,  with  article 
on   Powers,    i    R.    S.   731,   Appendix 


III,  infra;  Jennings  v.  Conboy,  73 
N.  Y.  230,  233.  The  revival  of  learn- 
ing in  England,  a  part  of  the  gen- 
eral European  renaissance,  caused  a 
very  similar  awakening  in  the  legal 
profession,  and,  after  the  reign  of- 
Elizabeth,  a  very  much  more  in- 
volved system  of  conveyancing,  in- 
cluding powers.     Supra,  pp.  38-33. 

17  See  Mr.  Booth's  opinion  on  the 
Doctrine  of  Executory  Fees,  i  Harg. 
Collect.  Jurid.  421,  423. 

18  Co.  Litt.  237a. 

18  Cruise,  Dig.  tit.  11,  chap.  2,  {34; 
cf.  Crabbe,  Real  Prop.,  §  2065,  citing 
Sugden. 
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nized  at  law  subsequently  to  the  Statute  of  Uses.2<>  But  after  the 
Statute  of  2^  Elizabeth,  chapter  4,  mad^  powers  of  revocation 
fraudulent,  as  to  purchasers,  they  fell  into  disuse  in  voluntary  settle- 
ments.^^ Powers  of  appointment,  or  those  powers  which  Umited 
future  uses,  continued  to  prevail  in  practice.  In  settlements  founded 
on  a  good  or  valuable  consideration,  or  not  fraudulent  under  the 
statutes,  powers  of  revocation  were  and  still  are  in  use.^  For 
example,  a  power  of  revocation  and  appointment  to  new  uses  to 
take  effect  on  a  proposed  marriage  may  still  be  inserted  in  a  mar- 
riage settlement.  Powers  of  revocation  are  in  a  sense  the  antithe- 
sis of  powers  of  appointment.^^ 

IntroduGtion  of  "  Powers "  in  New  York.  When  the  English  law  of 
estates  and  the  socage  tenure  were  introduced  in  New  York  in  the 
year  1664,  powers  were  probably  much  less  used  in  settlements  of 
estates  in  England  than  they  were  a  half-century  later.^*  As  the 
Statute  of  Uses  was  in  force  in  New  York,  the  contemporaneous 
English  law  of  powers  was  distinctly  relevant  to  all  estates  held 
by  the  socage  tenure,  and  consequently  there  was  nothing  to  pre- 
vent the  application  of  the  law  of  powers  to  settlements  of  estates 
in  New  York.^*^  But  in  a  new  country  the  refinements  of  convey- 
ancing are  rarely  resorted  to,  as  the  tendency  of  all  colonies  and 
new  plantations  is  to  resort  to  primitive  social  conditions  and, 
consequently,  to  the  more  primitive  stages  of  the  national  law. 
Thus,  we  find  it  generally  admitted  by  the  early  law  writers  of  this 
country  that  the  English  law  concerning  powers  was  less  fre- 
quently applied  in  America,  in  practice,  than  any  other  doctrine  of 
the  English  common  law.^®  That  this  remained  true  of  New  York, 
even  in  1829,  there  can  be  no  doubt,  for  the  fact  was  so  publicly 
stated  by  the  original  revisers  of  the  present  statute  in  their  note 
to  the  Article  on  Powers.^    Yet,  as  powers  were  a  part  of  the  com- 


20  Co.  Litt.  237a. 

*ii  Sand.  Uses,  171,  172;  S  231, 
Real  Prop.  Law. 

22  Belmont  v.  O'Brien,  12  N.  Y. 
394,  404;  Matter  of  Masury,  28  App. 
Div.  580,  582;  affd.,  159  N.  Y.  532; 
Matter  of  Bostwick,  i6a  id.  489,  492 ; 
Schreyer  v.  Schreyer  43  Misc.  Rep. 
520,  loi  App.  Div.  456;  Newton  v. 
Jay,  107  id.  457;  %  267,  Real  Prop. 
Law;  cf,  Gibbs  v.  N.  Y.  Life  Ins., 
etc,  Co.,  13  Abb.  N.  C.  i. 

"Strahan,  Prop.  174 


^  Supra,  p.  47. 

25  Prior  to  the  War  of  Independ- 
ence, and  for  some  time  after,  all 
estates  were  of  this  tenure  in  New 
York.  See  above,  p.  57,  and  Cutting 
V.  Cutting,  86  N.  Y.  at  p.  529. 

2«4  Greenl.  Cruise,  181,  note;  4 
Kent,  Comm.  315. 

27  See  that  note  infra,  Appendix 
III.  Even  in  1855  Mr.  Lalor  refers 
to  the  little  practical  importance  of 
the  law  of  powers.  Lalor,  Real 
Prop.  206. 
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mon  law  of  estates  prior  to  the  Revised  Statutes,  such  common 
law  of  Powers  was,  in  legal  theory,  made  a  part  of  the  common  law 
of  the  State  of  New  York  by  the  provisions  of  the  successive  Stat  j 
Constitutions.^^  The  Article  on  Powers  in  the  Revised  Statutes 
was  substituted  in  the  place  of  the  relevant  portions  of  the  com- 
mon law  concerning  Powers. 

Powers  before  the  Revised  Statutes.  Let  us  next  consider,  briefly,  the 
nature  of  the  powers  thus  swept  away  by  the  Revised  Statutes. 
At  common  law,  and  before  the  adoption  of  the  Revised  Statutes, 
"powers"  were  commonly  divided  into  (i)  common-law  powers. 
(2)  equitable  powers,  (3)  powers  operating  under  the  Statute  of 
Uses.2®  Common-law  powers  were  authorities  given  to  one  person 
by  another  to  do  an  act  for  the  donor.  Powers  of  attorney^^  and 
powers  conferred  by  acts  of  the  Legislature^*  were  common-law 
powers.  Equitable  powers  referred  wholly  to  powers  oVer  equi- 
table interests.^ 

Powers  Operating  under  the  Statute  of  Uses.  Powers  operating  under 
the  Statute  of  Uses  were  either  powers  to  declare  future  uses  or  to 
revoke  existing  uses.^  When  such  future  uses  were  duly  declared, 
or  duly  revoked,  the  uses  themselves  were  executed  in  possession 
by  force  of  the  Statute  of  Uses.^*  The  last  class  of  powers  then 
are  those  intended  to  be  swept  away  or  abolished  by  the  Revised 
Statutes,  although  Chancellor  Kent  states,  if  taken  literally,  that 
the  Revised  Statutes  abolished  even  common-law  powers.*^  But 
it  will  be  observed  that  powers  of  attorney  were  and  are  expressly 
excepted  from  the  operation  of  the  Article  on  Powers,*®  while  pow- 
ers conferred  by  an  act  of  the  Legislature  have  never  been  sub- 
jected in  practice  to  the  Revised  Statutes.'*^  So  that  it  is  not  accu- 
se Const,  of  1777,  S  35 ;  Const,  of  82  Farw.  Pow.  2,  such  as  were  en- 
1821-1823,  art.  VII ;  Cutting  v.  Cut-  forced  in  equity  but  not  executed  by 
ting,  86  N.  Y.  522,  529.  the  Statute  of  Uses;  Strahan,  Prop. 

29  This  is  the  classification  of  the      166. 
editors  of   Coke  on  Littleton,  than  33  i   Sugd.  Pow.  2;  cf.   i  Chance, 

whom  there  is  no  higher  authority.       Pow.  3;  Strahan,  Prop.  167,  174. 
Sec  index  to  their  Notes  on  Powers.  ^4  Wadhams  v.  Amcr.  Home  Miss. 

so  It  is  the  execution  of  powers  of      Society,  12  N.  Y.  415,  421. 
attorney,    not    their    creation,   which  ^4  Kent,  Comm.  318,  note, 

effects  the  transmutation  of  estates.  ^^ Supra,  §   130,  Real  Prop.  Law; 

Hence,  they   are  mere   common-law       i  R.  S.  734,  S  134. 
authorities,  not  "  powers,"  in  a  tech-  ^7  £,  g^^  People  ex  rel.  Schanci:  v> 

nical  sense.  Green,    64    N.    Y.    499;    Powc'l      . 

81  Cf.   I  Chance,   Pow.  2 ;   Whart.      Tuttle,  3  id,  396. 
Conv.  419;  Farw.  Pow.  i,  2;  i  Sugd. 
Pow.  i;  Crabb,  Law  of  Real  Prop., 

I  1959- 
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rate  to  assume  that  common-law  powers  were  disturbed  by  either 
the  Revised  Statutes,  or  this  article  of  the  present  law. 

Powers  of  Appointment  and  Reyocation.  Powers  deriving  their  effect 
from  the  Statute  of  Uses  were  powers  of  appointment  or  powers 
of  revocation?^  But  as  a  power  of  appointment  was  thought 
strictly  to  be  a  power  of  revocation  as  it  both  displaced  existing 
estates  and  substituted  new  ones,  powers  operating  under  the  Stat- 
ute of  Uses  are  sometimes  termed  powers  of  appointment  and  revo- 
cation.^® A  conveyance  to  "A."  and  his  heirs  to  such  uses  as  "  B." 
may  appoint  and  in  default  of  any  appointment  to  the  use  of  "  C." 
and  his  heirs,  gave  the  latter  a  vested  estate  subject  to  be  divested 
by  the  exercise  of  the  power.^  Such  is  an  example  of  the  power 
in  question. 

Classification.  Powers  were  classified  as  (i)  Appendant  of  appur- 
tenant, (2)  Collateral  or  in  gross.  (3)  Simply  collateral,  which 
are  again  either:  (a)  General,  (b)  Special.  Powers  appendant 
were  authorities  to  limit  an  estate  out  of  the  estate  of  the  donee  of 
the  power.  Powers  collateral,  or  in  gross,  were  authorities  given 
to  those  who  had  an  interest  in  the  estate  at  the  time  of  the  execu- 
tion of  the  deed,  but  they  enable  them  to  create  such  estates  only 
as  will  not  attach  on  their  own  interest,  such  as  a  power  to  tenant 
for  life  to  appoint  the  estate  after  his  death.**  Powers  of  the  third 
kind  were  given  to  those  not  having  any  estate  in  the  lands  at  any 
time;  such  as  power  to  a  stranger  to  revoke  a  settlement  and  ap- 
point new  uses:  (a)  generally  or  to  any  one  he  likes;  (b)  specially 
-or  to  appointees  particularly  named.^ 

Classes  of  Powers  JUigjit  Overlap.  These  classes  of  powers  might  over- 
lap, for  a  power  might  belong  to  several  classes  at  the  same  time. 
Thus,  when  the  donee  had  an  estate  for  life,  with  power  to  jointure 
after  his  death,  and  also  a  contingent  remainder  in  fee,  the  power 
to  jointure  was  collateral  as  to  the  life  estate  and  appendant  as  to 
the  estate  in  fee.  No  two  systems  of  classification  of  powers  have 
agreed  in  all  respects.*^     But  systems  of  classification  are  impor- 

«8  Cf.  Read  v.  Williams,  125  N.  Y.  ^  Cf.  I  41,  Real  Prop.  Law. 

at  p.   569,  as  to  present  classes   of  *i  Wilson  v.  Troup,  2  Cow.  19$. 

powers  under  Revised  Statutes.  ^^Whart.  Conv.  425,  426;  i  Sugd. 

8®  Cruise,  Dig.  tit.  32,  chap.  13,  §  3 ;  Pow.  474. 

4  Kent,  Comm.  315.    But  a  power  of  *3Whart.    Conv.    424;    i    Chance, 

revocation  is  distinct  from  a  power  Pow.    9;    Farw.    Pow.    8;    3    Kent» 

of  appointment,     i  Sugd,  Pow.  441 ;  Comm.  317;  i  Sugd.  Pow.  43. 
I  Chance,  Pow.  109;  Robb  v.  Wash- 
ington &  Jefferson  College,  103  App. 

Div.  327.  353. 
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tant  only  in  respect  of  the  donee's  ability  to  suspend,  extinguish,  oi 
merge  the  power.**  The  classification  given  above  was  the  more 
common,  and  even  Mr^  Chance,  who  criticised  it,  was  forced  to 
resort  to  it  as  an  appropriate  plan  for  the  chapters  of  his  admirable 
treatise  on  Powers.  This  generally-received  classification  has  also 
the  advantage  of  being  ancient.** 

Fonner  Learning  on  Powers.  The  former  learning  on  powers  em- 
braced such  subjects  as  the  "creation  of  powers;"  their  "delega- 
tion "  and  "  forfeiture ;"  their  "  execution ;"  "  estates  lawfully 
created  under  powers ;"  "  the  suspension,"  "  extinguishment," 
*'  barring  "  and  "  merger  of  powers,"  and,  possibly,  equitable  relief 
in  cases  of  defective  execution  ef  powers,  although  strictly  the  last 
subject  comes  under  the  learning  on  equitable  jurisdiction.  It  will 
be  seen  that  the  Revised  Statutes  and  the  present  article  on  Pow- 
ers attempt  to  embrace  most  of  these  topics.  The  changes  thus 
instituted  in  particular  doctrines  of  the  common  law  of  powers  may 
be  referred  to  the  appropriate  sections  of  the  Real  Property  Law.** 

Powers  before  the  Revised  Statutes.  Prior  to  the  Revised  Statutes 
the  technical  term  "  power  "  referred  only  to  powers  connected  with 
estates  in  lands.  It  is  in  this  sense  that  the  Revised  Statutes  and 
also  this  act  are  primarily  concerned  with  it.  Powers  connected 
with  personal  property  were  not  in  terms  aflfected  by  the  Revi- 
sions.*^ But  as  there  is  a  tendency  to  make  uniform  the  laws  con- 
cerning real  and  personal  property  the  courts  of  this  State  apply 
this  article  as  far  as  possible  to  powers  connected  with  interests  in 
personal  property.*® 

Changes  Instituted  by  the  Revised  Statutes.  This  very  brief  retrospect 
has  prepared  us  for  an  examination,  in  more  detail,  of  the  changes 
wrought  by  the  New  York  statutes  dealing  with  powers.  Un- 
questionably both  equitable  powers  and  powers  deriving  their  effect 
from  the  Statute  of  Uses  are  abolished  by  such  legislation,  which 
governs  not  only  the  creation  but  also  the  construction  and  the 
execution  of  powers.*^    This  article  of  the  statute  has  become  the 

^*  Powell,    Pow.    6,    12;    i    Sugd.  *»  Jackson   v.    Edwards,    7   Paige, 

Pow.  43;  I  Chance,  Pow.  9;  4  Kent,  382,    399;    Coster    v.    Lorillard,    14 

Comm.  317.  Wend.   265,  314;   Jennings   v.    Con- 

*5See  Gilb.  Uses,  141.  boy,  73  N.  Y.  23c,  233;  Cutting  v. 

*o  Infra,  Cutting,  86  id.  522,  530;  Dclancy  v. 

.  *^  I   R.  S.  732,  §  74;  8   131,  Real  McCormack,  88  id.  174,  180;  Hutton 

Prop.  Law.  v.  Benkard,  92  id.  295,  304;  Austin 

*«  Matter     of     Wilkin,    90     App.  v.  Oakes,  117  id.  577,  590;  Sweeney 

Div.  324,  327.     For  other  cases  see  v.  Warren,   127  id.  426,  432;  §   130^ 

Powler,  Pers.  Prop.  Law   (ist  ed.),  Real   Prop.   Law,   formerly   i   R,   S. 

40,  41 ;  (2d  ed.),  pp.  54,  56.  732,  8  73^  supra. 
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Alpha  and  the  Omega  of  the  existing  law  of  powers  over  estates  in 
lands.  The  common-law  learning  is  stated  to  have  since  become 
either  untrustworthy  or  else  simply  illustrative,  rather  than 
cogent*^  Not  all  the  old  learning  on  powers  was,  however,  com- 
pletely swept  away  by  the  Revised  Statutes,  for  we  find  the  courts 
since  resorting  to  the  common  law  to  resolve  questioitis  not  satis- 
factorily provided  for  by  the  statute,  such  as  the  execution  of  pow- 
ers under  certain  circumstances,*^^  their  lawful  delegation,*^  and 
the  quantity  of  estates  well  created  under  powers."®  It  must  be 
confessed,  though,  that  the  old  learning  is  always  subordinated  to 
the  statute  which  is  controlling.  At  common  law  powers  of  sales 
to  executors  who  had  no  legal  title  were  "  common-law  powers,*' 
and  not  powers  operative  under  the  old  Statute  of  Uses.*^  But 
since  the  Revised  Statutes,  powers  of  sale  to  executors  are  re- 
garded as  powers  controlled  by  this  Article  on  Powers  and  not  as 
common-law  powers.  The  common-law  rules  relating  to  common- 
law  powers  are,  nevertheless,  still  applicable  to  other  common-law 
powers  and  to  powers  of  attorney,  by  express  reservation  of  the 
statute." 

It  is  never  well  to  infer  that  the  completed  edifice  of  the  common 
law  can  reflect  no  light  on  the  present  learning  of  powers  deriving 
their  effect  from  this  statute,  for  such  an  inference  will  not  be  accu- 
rate in  all  cases.*^  The  fact  that  the  object  of  a  power  at  common 
law  remains  the  object  of  a  power  under  our  present  system,  must 
perpetuate  the  relevancy  of  the  old  law.  But  this  Statute,  or  Code, 
of  Powers,  has  made  a  new  learning,  simpler  to  comprehend  and 
apply  than  the  old.  The  main  reform  of  this  article  otherwise  re- 
lates to  beneficial  powers,  which  were  intended  to  be  abrogated  in 
great  part." 

Comment  on  Section.  We  have  seen  that  the  Statute  of  Uses  (27 
Hen.  VIII,  chap.  10)  survives,  in  a  perfected  form,  in  the  present 
statute.**     Is  it,  then,  wholly  accurate  to  say  that  powers  deriving 

CO  Cases    supra,    and    particularly  53  Root   v.    Stuyvcsant,    18   Wend. 

Jennings  v.  Conboy,  73  N.  Y.  230,  257,  272;  Darling  v.  Rogers,  22  id. 

233'  483,  495,  496. 

w  Mutual  Life  Ins.  Co.  v.  Shipman,  ^  Strahan,    Prop.    i66 ;    Dean    v. 

119  N.  Y.  324,  328,  329;  Barber  v.  Dean  (1891),  3  Ch.  150. 

Carey,   11   id.  397,  402;   Belmont  v.  ^  Supra,  i  13a 

O'Brien,  12  id.  394,  404 ;  Sweeney  v.  ^  Dominick  v.  Sayre,  3  Sandf .  555. 

Warren,   127  id.  426,  433 ;  White  v.  ^"^  See   below,    I    136,    Real    Prop. 

Hicks,  33  id.  383;  Monyo  v.  Wood-  Law,  and  Revisers'  note  to  article  of 

house,  185  N.  Y.  295.  Revisers    Statutes   on    Powers,    Ap- 

83  Mayor  v.  Stuyvesant,  17  N.  Y.  pendix  IL 

4,  4a  ^  Supra,  pp.  414,  416^  422. 

37 


578  Powers.  §  130 

their  effect  from  the  Statute  of  Uses  have  been  eradicated,  when 
all  technical  powers  now  derive  both  their  existence  and  their  effect 
from  the  present  statute,  which  includes  the  Statute  of  Uses  ?  The 
fact  is,  that  the  effect  of  the  New  York  legislation  has  not  been 
altogether  to  abolish  the  common  law  of  powers,  but  rather  to 
modify  and  fix  certain  phases  and  essentials  of  that  system  in  a. 
nx>re  concrete  and  inelastic  form.  It  is  more  doubtful  than  is  gen- 
erally supposed  whether  the  statutory  changes  are  not  often  ver- 
bal.** Certainly  had  it  not  been  for  the  common  law  of  powers^ 
the  Revised  Statutes  would  have  assumed  a  totally  different  form^ 
and  Powers  have  been  relegated  to  some  t)ther  department  of  the 
Code,  such  as  one  treating  of  agency ;  for,  all  powers  are,  to  some 
extent,  mere  agencies,  or  delegations,  emanating  from  some  one 
possessing  an  adequate  dominion  over  an  estate.  It  is  in  this  light 
that  it  was  proper  to  insert  the  proviso  in  the  foregoing  section^ 
to  the  effect  that  a  power  must  always  be  an  authority  to  do  what 
the  grantor  himself  might  lawfully  do.** 

Effect  of  Section.  While  this  section  of  the  Real  Property  Law 
declares  "  powers "  abolished,  it  does  not  declare  that  the  com- 
mon law,  concerning  powers,  is  abolished;  so  that  whenever  the 
common  law  remains  relevant  to  the  powers  deriving  their  force 
or  effect  from  this  article,  it  is  still  made  applicable  by  constitu- 
tional reservation  of  the  common  law.  Consequently,  as  this  article 
legislates  nothing  of  consequence  upon  the  rules  touching  the  extin- 
guishment, the  suspension  or  the  merger  of  powers,  those  branches 
of  the  law  of  powers  must  be  still  governed  by  the  fundamental  law 
of  the  State. 

How  Powers  Eztingnished.  At  common  law  powers  may  be  deter- 
mined or  extinguished  in  various  ways :  By  their  complete  execu- 
tion ;  by  the  death  of  the  donee  or  grantee  of  the  power  in  certain 
cases;  by  the  failure  of  their  objects;  by  merger  and  by  a  release.®* 
Since  the  Revised  Statutes  the  law  on  this  head  is  not  changed^ 

Powers  of  Sale.  We  have  stated  above  that  since  the  Revised  Stat- 
utes  executors'  powers  of  sale  are  regarded  as  trusts  of  powers^ 
and  no  longer  as  common-law  powers.  This  subject  is  more  fully 
considered  under  section  97  of  this  act.® 

»  Cf,  opinion  Bronson,  J.,  Root  v.  «*  Strahan,  Prop.  173 ;  *  267,  Real 

Stuyvesant,  18  Wend,  at  pp.  283,  284 ;  Prop.  Law. 

Dominick  v.  Sayre,  3  Sandf.  55.  ^  Supra,  467-471. 

•>  And  sec  f  139,  Real  Prop.  Law. 
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Povers  of  Appointment  .  The  execution  of  a  power  of  appointment 
is  nothing  but  the  limitation  of  a  use.  The  estate  passes  to  the 
appointee  under  the  original  will  or  settlement  creating  the  power, 
and  not  under  the  power  .  Thus,  when  an  estate  is  given  by  will  to 
trustees  to  hold  during  the  life  of  A.,  to  collect  and  pay  over  in- 
come, etc.,  to  her,  with  power  to  A.  to  appoint  the  same  by  last 
will  and  testament  to  and  among  her  issue  in  such  shares  as  she 
sees  fit,  and  in  default  of  such  appointment,  remainder  to  such 
issue,  even  if  A.  execute  the  power,  her  issue  take  under  the  origi- 
nal will,  and  not  under  A.'s  will.® 

©Genet  v.  Hunt,  113  N.  Y.   158.  v.  Lord,  44  Misc.  Rep.  530;  Matter 

170;  Maitland  v.  Baldwin,  70  Hun,  of  Lansing,  182  N.  Y.  238;  Farmers' 

270;  Kemp  V.  Kemp,  26  Misc.  Rep.  Loan  &  Trust  Co.  v.  Shaw,  127  App. 

79,  87 ;  Matter  of  Zefita,  Countess  de  Div.  656. 
Rohan-Chabot,  167  N.  Y.  280;  Lord 
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§  131*  Definition  of  a  power.  A  power  is  an  authority  to  do 
an  act  in  relation  to  real  property,  or  to  the  creation  or  revo- 
cation of  an  estate  therein,  or  a  charge  thereon,  which  the 
owner,  granting  or  reserving  the  power,  might  himself  law- 
fully perform. 

Formerly  section  iii,  Real  Property  Law  of  1896,  chapter  XL VI,  General 
Laws : 

§  III.  Definition  of  a  power. —  A  power  is  an  authority  to  do  an  act  in 
relation  to  real  property,  or  to  the  creation  or  revocation  of  an  estate 
therein,  or  a  charge  thereon,  which  the  owner,  granting  or  reserving  the 
power,  might  himself  lawfully  perform.®* 

Section  11 1  was  formerly  i  Revised  Statutes,  732,  section  74: 
S  74.  A  power  is  an  authority  to  do  some  act  in  relation  to  lands,  or  the 
creation  of  estates  therein,  or  of  charges  thereon,  which  the  owner  granting 
or  reserving  such  power,  might  himself  lavi  fully  perform,® 

Definition  of  a  "Power."  Common-law  jurisprudents  differ  in  their 
definition  of  a  power.^  But  it  is  apprehended  that  such  differences 
are  neither  wide  nor  essential.  They  all  agree  that  a  power  is  a 
lilerty  or  an  authority  reserved  by  or  limited  to  a  person,  enabling 
him  to  dispose  of  real  or  personal  property  for  his  own  benefit  or 
the  benefit  of  another,  and  operating  upon  an  estate  or  interest 
vested  either  in  himself  or  in  some  other  person;  the  liberty  or 
authority,  however,  not  being  derived  out  of  such  derivative  estate 
or  interest,  but  over-reaching  it  or  superseding  it,  either  wholly  or 
partially.®^  The  word  "power"  when  used  in  connection  with  es- 
tates in  lands  or  tenements  is  generally  a  technical  term.  It  is  a 
delegated  authority  cut  out  of  a  fee,  which  embraces  all  powers.^ 
It  may  be  said  to  denote  an  inseparable  attribute  of  complete  do- 
minion over  property,  according  to  the  rules  of  the  common  law. 

Crabb,  adopting  a  definition  of  Wilmot,®*  states  that  powers  differ 
from  trusts  in  that  powers  are  never  imperative ;  they  leave  the  act 
to  be  done  at  the  will  of  the  party  to  whom  they  were  given.^®  At 
law  powers  were  never  imperative,  but  in  equity  when  the  power 
was  for  the  benefit  of  another  besides  the  donee  of  the  power,  it 
was  regarded  as  a  trust  of  a  power,^*  or  as  we  now  say  "  a  power  in 

«*  Repealed  by  Real  Prop.  Law  of  ^Betztl  v.  Barber,  69  N.  Y.  i,  7; 

1909,  i  460,  art  14,  chap.  50,  Con-  Jennings  v.  Conboy,  73  id.  230;  Fay 

solidated  Laws.    See  below,  S  46a  v.  Taylor,  31  Misc.  Rep.  32. 

*  Repealed,    chap.    547,    Laws    of  « Wilmot's  Opin.  23. 

1896.                                                 /  ■'o  Crabb.  Real  Prop.,  I  1059. 

«  Will.  Real  Est.  &  Conv.  249.  ^i  Story,  Eq.  Juris,,  §  1061. 

^  I  Chance,  Pow.  i ;  Whart.  Conv. 
419;  I  Sugd.  Pow.  i;  Crabb,  Real 
Prop.,  f  1959. 
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trust"  ^  Thus  in  the  old  law  there  were  mere  powers  which  were 
not  trusts/^  and  powers  in  the  nature  of  trusts,  and  the  latter  pow- 
ers were  imperative/*  This  division  was  not,  however,  ex- 
haustive, as  there  were  powers  compounded  of  both  classes,  as 
where  there  was  a  trust  to  be  effected  by  a  power J*^ 

Definition  of  the  Statute.  The  above  definition,  by  the  Revised 
Statutes,^®  of  a  technical  "  power  "  does  not  differ  materially  from 
that  known  to  the  common  law.  Yet  it  is  wide  enough  to  define 
an  express  trust  which  includes  a  power  and  more."  A  power 
under  this  act  must  always  be  such  as  the  donor,  or  grantor,  may 
himself  lawfully  perform.*^®  It  is  also  indispensable  to  its  creation 
that  the  object  or  objects  to  be  accomplished  by  a  power  shall  be 
specified  in  the  instrument  of  its  creation.'^®  The  essential  similar- 
ity between  powers  since  the  Revised  Statutes  and  powers  before 
the  Revised  Statutes  is  then  apparent.  Both  are  either  powers  of 
appointment  or  powers  of  revocation.  Both  are  either  "restrain- 
ing powers,"  i.  e,,  powers  reserved  to  owners;  or  "enabling  pow- 
ers" i.  e.,  powers  enabling  persons  not  enjoying  a  right  of  dominion 
to  exercise  a  dominion  sub  modo. 

What  Acts  now  Valid  as  "  Powers,"  What  acts  may  be  valid  as 
powers,  the  Article  on  Powers  does  not  attempt  to  specify,®^  but 
certain  former  beneficial  powers  are  now  void.®^ 

What  Words  Necessary  to  Create  Powers.  No  set  form  of  words  is 
necessary  to  create  or  reserve  a  power,®^  and  such  was  the  rule  at 
common  law.® 

80  Downing  v.  Marshall,  23  N.  Y. 
at  p.  380;  Belmont  v.  O'Brien,  12  id. 
at  p.  403;  Read  v.  Williams,  125  id. 
at  p.  569;  Hillen  v.  Iselin,  144  id.  at 
p.  380. 

81  §  136,  Real  Prop.  Law. 

82  Borland  v.  Dorland,  2  Barb.  63, 
80:  Hubbard  v.  Gilbert,  25  Hun,  596; 
Goetz  V.  Ballou,  64  id.  490;  Towler 
V.  Towler,  142  N.  Y.  371,  374;  Cahill 
V.  Russell,  140  id.  402;  Meehan  v. 
Brennen,  16  App.  Div.  396;  Salisbury 
V.  Slade,  160  N.  Y.  278,  289 ;  cf.  Jen- 
nings V.  Conboy,  73  id.  at  p.  234,  as 
to  powers  created  by  deed,  and  see 
pp.  443,  483,  as  to  powers  in  trust. 

*8  I  Qiance,  Pow.  31 ;  t  Sugd.  Pow. 
T17;  Farw.  Pow.  48;  Strahan,  Prop. 
171. 


72  See  below,  S§  138,  157. 

TO  Sugd.  Pow.  158;  Farw.  Pow. 
463;  Towler  v.  Towler,  142  N.  Y. 
371,  376 ;  Cutting  v.  Cutting,  20  Hun, 
360,  369. 

7*  Farw.  Pow.  463;  Brown  v. 
Higgs,  8  Ves.  561 ;  Harding  v.  Glyn, 
I  Atk.  469;  2  Sugd.  Pow.  158. 

'^^2  Sugd.  Pow.  158. 

7<^  See  this  section  131,  supra;  1 
R.  S.  7312,  §  74.  supra. 

*"  Selden  v.  Vermilya,  3  N.  Y.  525, 
536;  Murray  v.  Miller,  173  id.  316. 

TOWoerz  V.  Rademacher,  120  N. 
Y.  62,  68;  Hillen  v.  Iselin,  144  id.  at 
p.  380;  Root  V.  Stuyvesant,  18 
Wend,  at  p.  265;  Murray  v.  Miller, 
178  N.  Y.  316;  Matter  of  Kellogg, 
187  id.  355. 

''^  Sweeney  v.  Warren.  127  N.  Y. 
426 
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Powers  cannot  Suspend  Alienation  Unlawfully.  Powers  are  subject  to 
the  rule  against  perpetuities,®*  and  for  the  purpose  of  computing 
the  time  in  which  alienation  may  be  lawfully  susi>ended  by  a  power, 
the  power  relates  back  to  the  time  when  the  instrument  creating 
it  took  legal  inception.®*^ 

What  "  Powers  "  can  be  Delegated.  As  all  powers  are  cut  out  of  that 
aggregation  or  bundle  of  rights,  known  in  the  English  common 
law  as  a  "  fee,"  both  the  doctrines  of  relation  (whereby  an  estate 
created  under  a  power  relates  back,  in  point  of  time,  to  the  instru- 
ment creating  the  power)®®  and  of  agency  apply  to  "Powers."®^ 
Thus  the  power  must  be  strictly  pursued  and  not  deviated  from.®* 
It  is  a  principle  of  the  law  of  agency,  "  dclegata  potestas  non  po- 
test delegare,"  or,  as  otherwise  expressed,  "  vicarius  non  habet  znca- 
rium.^  This  principle  applies  to  the  execution  of  those  "  powers  " 
which  repose  a  personal  trust  or  confidence  in  the  donee  of  the 
power.®^  But  this  doctrine  does  not  apply  to  those  powers  which, 
in  their  nature,  are  neither  personal  nor  a  trust  or  confidence,  for 
the  execution  of  such  may  be  delegated.®^  A  grantee  of  a  power 
may  employ  attorneys  to  do  ministerial  acts,  and  this  is  not  the 
delegation  of  a  power.^ 

Title  of  Appointee.  It  is  true  that  the  title  of  an  appointee  may 
vest  in  interest  at  the  time  of  the  execution  of  the  power  of  appoint- 
men,  but  it  relates  back  and  is  acquired  under  the  instrument  cre- 
ating the  power.®* 

Cy  Pres  Doctrine.  The  doctrine  of  cy  pres  does  not  apply  to  pow- 
ers in  this  Stated  unless  the  power  is  now  one  to  appoint  to 
charitable  or  religious  uses,  when  a  more  liberal  rule  is  made  ap- 
plicable by  statute."* 

»*  Sec  below,  under  f  137  of  this  act.  -     w  Crooke  v.  County  of  Kings,  97 

85  Genet  v.  Hum,   113  N.  Y.   158;  N.  Y.  421,  453;  Frear  v.  Pugsley,  9 

Townsend  v.  Frommer,   125  id.  460.  Misc.  Rep.  319;  Mayor  of  N.  Y.  v. 

461 :  Farmers'  Loan  &  Trust  Co.  v.  Stuyvesant,   17  N.  Y.  34,  42. 

Kip,    120  App.   Div.   347;   affd.,   192  »2  Gates    v.    Dudgeon,    173    N.    Y. 

N.  Y.  266,  285 ;  Salmon  v.  Stuyvesant,  426 ;    Forbes    v.    Reynard,    1 13   Appj 

16  Wend.  324;   I   R.   S.  737,   §    128,  Div.  306. 

now  9  178,  Real  Prop.  Law,  q.  v.  »3  5   178^  Real  Prop.  Law ;  Matter 

8«  fi  178,  Real  Prop.  Law.  of  Stewart,  131  N.  Y.  274,  281 ;  Mat- 

87  Hillen    v.    Islin,    144    N.    Y.    at  ter   of   Harbeck,    161    id.   211,   revg. 

p.  374.  43  App.  Div.   188;  Matter  of  Back- 

^  Pawling  Savings  Bank  v.  Wash-  house,    116  id.   7Z7'»   Farmers*  Loan 

burn,  50  App.  Div.  526.  &  Trust  Co.  v.  Kip,  52  Misc.  Rep. 

*>  Broom,    Leg.    Max.     (ed.    1848,  407,  120  App.  Div.  347,  192  N.  Y.  266. 

Lond.)  665.  WHillen  v.  Iselin,  144  N.  Y.  365, 

w  I    Sugd.   Pow.   213 ;   Newton  v.  374,  and  see  above,  under  S  99,  Real 

Bronson,  13  N.  Y.  587.  593;  Coleman  Prop.  Law. 

v.  Beach,  97  id.  545,  559 ;  Campbell  V.  »5  See    above,   under   I    113,   Real 

Jennings,  22   Misc.   Rep.  406.  Prop.  Law. 
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5 132.  Definitions  of  grantor,  grantee.    The  word  "grantor  " 

is  used  in  this  article,  in  connection  with  a  power,  as  desig- 
nating the  person  by  whom  the  power  is  created,  whether  by 
grant  or  by  devise ;  and  the  word  "  grantee  "  is  so  used  as 
designating  the  person  in  whom  the  power  is  vested,  whether 
by  grant,  devise  or  reservation. 

Formerly  section  ii2,  Real  Property  Law  of  1896,  chapter  XLVI,  Gen- 
•eral  Laws: 

§  112.  Definitions  of  grantor,  grantee— The  word  "grantor"  is  used  in 
this  article,  in  connection  with  a  power,  as  designating  the  person  by  whom 
f^e  power  is  created,  whether  by  grant  or  by  devise;  and  the  word 
"'  grantee "  is  so  used  as  designating  the  person  in  whom  the  power  is 
vested,  whether  by  grant,  devise  or  reservation.*® 

Section  112  was  formerly  i  Revised  Statutes,  738,  section  135: 
S  135.  The  term  "grantor  of  a  power"  is  used  in  this  Article  as  desig- 
nating the  person  by  whom  a  power  is  created,  whether  by  grant  or  devise; 
and  the  term  "grantee  of  a  power,"  is  used  as  designating  the  person  in 
whom  a  power  is  vested,  whether  by  grant,  devise  or  reservation.^ 

Comment  on  Section.  At  common  law  a  grantor  of  a  power  was 
called  a  "  donor/*  and  the  grantee,  a  "  donee  "  of  a  power .^  The 
change  by  the  statute  being  purely  verbal  is  inconsequential.  Where 
a  settlor  reserves  to  himself  a  power  of  revocation,  he  is  both  a 
^'grantor"  and  a  "grantee"  of  a  power  under  this  section.  But 
the  case  is  provided  for  elsewhere  in  the  statute,  and  the  person 
thus  reserving  to  himself  is  made  subject  to  all  those  provisions 
of  the  article  applicable  to  grantees  of  powers.*^ 

Usage  of  Term  "  Donee."  The  effect  of  changing  the  usage  of  es- 
tablished terms  of  the  common  law  is  not  always  conducive  to  pre- 
cision. Thus  the  courts  continually  speak  of  a  "  donee  of  a  power  " 
instead  of  the  grantee  of  a  power,  and  they  are  entirely  within  the 
bounds  of  propriety  when  so  speaking.  But  we  should  expect  the 
Legislature  to  be  consistent  at  all  times,  yet  even  they  speak  of 
a  grantee  of  a  power  as  a  "  donee  of  a  power  "  in  the  Tax  Law.' 

o«  Repealed  by  Real  Prop.  Law  of  » i  R.  S.  735,  I  105 ;  8  X44,  Real 

1909,  §  460,  art.   14,  chap.  50,  Con-  Prop.  Law. 

solidated  Laws.    See  below,  §  460.  ^  9   220,   chap.   24,   General   Laws, 

^  Repealed,    chap.    547,    Laws    of  amended  chap.   284,   Laws  of   1897, 

1896.  now  chap.  60,  Consolidated  Laws. 

^Cf.    Sugd.    Pow.    and    Chance, 
Pow.  passim. 
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§133.  Division  of  powers.  A  power,  as  authorized  in  this 
article,  is  either  general  or  special,  and  either  beneficial  or 
in  trust. 

m 

Formerly  section  113,  Real  Property  Law  of  1896,  chapter  XLVI,  Gen- 
eral Laws: 

S  113.  Diviaion  of  powers. —  A  power,  as  authorized  in  this  article,  is 
either  general  or  special,  and  either  beneficial  or  in  trust^ 

Section  113  was  formerly  i  Revised  Statutes,  732,  section  76: 

§  76.  Powers,  as  authorized  in  this  Article,  are  general  or  special,  and 
beneficial  or  in  trust.^ 

Comment  on  Section.  Under  section  130  it  was  stated  that  powers 
simply  collateral  were  formerly  subdivided  into  general  and  special, 
according  as  the  appointees  were  unlimited  or  limited  to  particu- 
lar persons,  by  the  grantor  of  the  power.*  This  division  is  so  ex- 
tremely natural  that  it  was  often  employed  by  text  writers,*  and 
was  suggested  as  a  proper  classification  for  a  reformed  code  of 
powers,  long  prior  to  the  Revised  Statutes.®  A  division  of  powers 
into  "  beneficial  powers "  and  "  powers  in  trust "  had  not  been 
employed  by  text  writers  on  powers,  but  it  was  a  well-known  divi- 
sion of  gifts  and  voluntary  settlements,  and  was  equally  applicable 
to  powers.*^  The  statutory  definitions  of  these  various  kinds  of  pow- 
ers follow  in  the  succeeding  sections  of  the  Real  Property  Law.® 

Common-law  Classification.  In  the  former  or  old  law,  powers  were 
divided  into  general  and  special  powers,  according  as  the 'authority 
of  the  donee  of  the  power  was  to  appoint  to  any  one,  including  him- 
self, or  to  appoint  to  a  special  person  or  class.® 

System  of  Classi^cation.  Systems  of  classification  are  important 
only  in  respect  cf  the  grantee's  ability  to  suspend,  extinguish  or 
merge  the  power.^® 

2  Repealed  by  Real  Prop.  Law  of  Sweeney  >.  Warren,  127  N.  Y.  426, 
1909,  §  460,  art.   14,  chap.  50,  Con-      433. 

solidated  Laws.     See  below,  §  460.  ''  Cf.   Humph.   Observ.  Real  Prop. 

3  Repealed,  chap.  547,  Laws  of  (2d  ed.  1827)  p.  315 ;  2  Sugd.  Pow. 
1896.  27. 

^  Supra,  p.  575.  8  Chap.  547,  Laws  of  1896. 

B  Powell,    Pow.    passim;    4    Kent,  ®In    re    Byron's    Settlement,   Wil- 

Comm.     318;     Crabb,     Real     Prop.,  Hams  v.  Mitchell  (1891),  3  Ch.  474; 

S   i960;   Strahan,  Prop.   168.  Strahan,  Prop.  168. 

«  Humph.  Observ.  Real  Prop.   (2d  '^  See  above,  under  §  130,  pp.  575, 

ed.     1827)     pp.     88-91.      And     sec  576. 
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§  134.  General  power.  A  power  is  general,  where  it  authorizes 
the  transfer  or  incumbrance  of  a  fee,  by  either  a  conveyance 
or  a  will  of,  or  a  charge  on,  the  property  embraced  in  the 
power,  to  any  grantee  whatever. 

Fonncrly  section  114,  Real  Property  Law  of  1896,  chapter  XLVI,  Gen- 
eral Laws:       ^ 

i  1 14.  General  power.^ —  A  power  is  general,  where  it  authorizes  the  trans- 
fer or  encumbrance  of  a  fee,  by  either  a  conveyance  or  a  will  of  or  a  charge 
on  the  property  embraced  in  the  power,  to  any  grantee  whatever.^* 

Section  114  was  formerly  i  Revised  Statutes,  732,  section  yy: 

f  77.  A  power  is  general,  where  it  authorizes  the  alienation  in  fee,  by 

means  of  a  conveyance,  will  or  charge  of  the  lands  embraced  in  the  power, 

to  any  alienee  whatever.^* 

General  Powers.  As  stated  before,  a  general  power  was  much  the 
same  at  the  common  law,^^  except  that  the  former  definition  had 
reference  to  the  appointees,  not  to  the  subject-matter  upon  which 
the  power  acted.  In  construing  powers  the  end  and  design  of  the 
parties  is  to  govern,  and  where  the  intention  requires  it,  a  special 
power  has  been  construed  as  general,  and  a  general  power  deemed 
to  be  special.**  But  a  power  created  by  deed  must  be  more  formal 
than  one  created  by  will.** 

Bzecntion  of  General  Powers.  A  general  power  of  appointment  is 
well  executed  by  appointing  to  trustees  on  valid  trusts."  But  as 
certain  trusts,  in  New  York,  suspend  the  power  of  alienation,*'^  and 
the  estate  created  under  the  power  has  relation  back  to  the  instru- 


*i  Repealed  by  Real  Prop.  Law  of 
igop,  I  460,  art.  14,  chap.  50,  Con- 
solidated Laws.    See  below,  §  460. 

**  Repealed,  chap.  547,  Laws  of 
1896. 

^  Supra,  pp.  575,  584;  Farw.  Pow. 
7;  Whart.  G)nv.  427;  Crabb,  Real 
Prop.,  ft  i960;  Humph.  Observ.  Real 
Prop.  88-91 ;  Kinnier  v.  Rogers,  42 
N.  Y.  531,  534;  Crookc  v.  County  of 
Kings,  97  id.  421,  448;  Coleman  v. 
Beach,  id.  545,  558;  Sweeney  v. 
Warren,  127  id.  at  p.  433;  Hume  v. 
Randall,   141   id.  499,  503;  Ward  v. 


Stanard,  82  App.  Div.  386,  392; 
Weinstein  v.  Weber,  178  N.  Y.  94; 
Farmers'  Loan  &  Trust  Co.  v.  Shaw, 
127  App.  Div.  656. 

i*Note  to  Van  Vechten  v.  Van 
Veghten,  8  Paige,  at  p.  124;  Landon 
V.  Walmuth,  76  Hun,  271. 

^^  Jennings  v.  Conboy,  73  N.  Y.  at 

P-  234- 
^«Maitland   v.    Baldwin,   70    Hun, 

267;  Frear  v.  Pugsley,  9  Misc.  Rep. 

316;  cf.  Kemp  v.  Kemp,  36  id.  79; 

Matter  of  Tenney,  104  App.  Div.  290. 

"  Supra,  pp.  291.  455. 
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ment  creating  the  power,  care  must  be  taken  not  to  violate  the  rule 
against  perpetuities,  in  any  appointment  to  trustees.^® 

Execution  of  General  Beneficial  "  Powers.**  A  general  beneficial  power 
is  well  executed  by  an  appointment  of  the  grantee  of  the  power  to 
himself.^® 

18  §    32,   Real    Prop.   Law ;    Frear  Trust  Co.  v.   Kip,   192  N.  Y.  at  p. 

V.  Pugsley,  9  Misc.  Rep.  316,  to  the  285;    §    178,    Real    Prop.    Law,   and 

contrary,  is  not  an  authority  on  that  cases  there  cited, 

point;    Chapl.   Ex.  Trusts  &   Pow.,  1® Hubbard    v.    Gilbert,    25    Hun, 

I  679;  Maitland  v.  Baldwin,  70  Hun,  596;  Farmers'  Loan  &  Trust  Co.  v. 

at   p.   271,   272;   Farmer^   Loan  &  Kip,  192  N.  Y.  266,  285. 
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§  135,  Special  power.    A  power  is  special  where  either : 

1.  The  persons  or  class  of  persons  to  whom  the  disposi- 
tion of  the  property  under  the  j.x)wer  is  to  be  made  are 
designated;  or, 

2.  The  power  authorizes  the  transfer  or  incumbrance,  by 
a  conveyance,  will  or  charge,  of  any  estate  less  than  a  foe. 

Formerly  section  115,  Real  Property  Law  of  1896,  chapter  XLVI,  Gen- 
eral Laws: 

i  115.  Special  power. —  A  power  .is  special  where  either: 

1.  The  persons  or  class  of  persons  to  whom  the  disposition  of  the  prop- 
erty under  the  power  is  to  be  made  are  designated;  or, 

2.  The  power  authorizes  the  transfer  or  encumbrance,  by  a  conveyance, 
will  or  charge,  of  any  estate  less  than  a  fee.20 

Section  115  was  formerly  i  Revised  Statutes,  732,  section  78: 

fi  78.  A  power  is  special, 

1.  Where  the  persons  or  class  of  persons,  to  whom  the  disposition  of  the 
lands  under  the  power  is  to  be  made,  are  designated: 

2.  Where  the  power  authorizes  the  alienation,  by  means  of  a  conveyance, 
will  or  charge,  of  a  particular  estate  or  interest  less  than  a  fee.^^ 

Special  Power.  This  definition  of  the  statute  is  more  enlarged  than 
the  definition  of  the  common  law.  At  common  law  the  term  ap- 
plied only  where  appointees  were  special,^  and  had  no  reference 
to  the  quantity  of  the  estate  to  which  the  power  referred.  The  pres- 
ent section  makes  an  authority  to  alienate  an  estate  less  than  a  fee 
a  special  pozver,^  although  appointees  may  be  general.  But  in  the 
construction  of  these  powers  the  courts  will  take  into  consideration 
their  end  as  designed  by  the  donor  of  the  power.^*  A  power  cre- 
ated by  deed  must  be  more  formal  than  one  created  by  will.^**  Clas- 
siiications  of  powers  are  only  important  in  reference  to  the  rules 
regulating  the  donee's  power  to  extinguish  or  merge  them.^  A 
special  power  in  trust  was  under  consideration  in  a  comparatively 
recent  case.^ 

20  Repealed  by  Real  Prop.  Law  of  317;  Cutting  v.  Cutting,  86  id.  522, 
1909,  §  460,  art.  14,  chap.  50,  Con-  531;  Delaney  v.  McCormack,  88  id. 
solidated  Laws.    See  below,  §  460.  174,  181. 

21  Repealed,  chap.  547,  Laws  of  ^  Supra,  under  I  134,  Real  Prop. 
1896.  Law,  p.  585. 

22 Co.    Litt,    271b,    note    i,    i    7;  26  Jennings  v.  Conboy,  73  N.  Y.  at 

Crabb,  Real  Prop.,  I  i960;  Whart.  p.  234. 

Conv.  426;  Farw.  Pow.  7;  Wright  v.  ^  Supra,  under  §   130,  Real  Prop. 

Tallmadge,  12  N.  Y.  307;   Strahan,  Law,  pp.  575,  576. 

Prop.  168.  27  Kemp  v.  Kemp,  3fi  Misc.  Rep. 

« Leggett  V.  Perkins,  2  N.  Y.  297,  79- 
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§  136.  Beneficial  power.  A  general  or  special  power  is  bene- 
ficial, where  no  person,  other  than  the  grantee,  has,  by  the 
term  of  its  creation,  any  interest  in  its  execution.  A  bene- 
ficial power,  general  or  special,  other  than  one  of  those 
specified  and  defined  in  this  article,  is  void. 

Formerly  section  ii6,  Real  Property  Law  of  1896,  chapter  XL VI,  Gen- 
eral Laws: 

8  116.  Beneficial  power. —  A  general  or  special  power  is  beneficial,  where 
no  person,  other  than  the  grantee,  has,  by  the  term  of  its  creation,  any 
interest  in  its  execution.  A  beneficial  power,  general  or  special,  other  than 
one  of  those  specified  and  defined  in  this  article,  is  void.^ 

Section  116  was  formerly  i  Revised  Statutes,  732,  section  79,  and  i  Revised 
Statutes,  733,  section  92: 

§  79.  A  general-  or  special  power  is  beneficial,  when  no  person  other  than 
the  grantee  has,  by  the  terms  of  its  creation,  any  interest  in  its  execution.^* 

§  92.  No  beneficial  power,  general  or  special,  hereafter  to  be  created,  other 
than  such  as  are  already  enumerated  and  defined  in  this  Article,  shall  be 
valid.80 

Beneficial  **  Powers."  The  common-law  writers  did  not  classify 
powers  with  reference  to  appointees,  otherwise  than,  as  already  in- 
dicated, general  and  special  or  particular.^^  But,  as  also  stated 
before,  the  subdivisions  "  beneficial "  and  "  in  trust/'  were  both  logi- 
cal and  convenient.^^  All  powers  connected  with  estates  must  now 
be  either  beneficial  or  in  trustP  A  power  is  beneficial  when  no  one 
else  besides  the  grantee  of  the  power  takes  any  interest,  which  the 
law  recognizes,  in  its  execution.^  Thus,  when  a  power  is  conferred 
on  one  who  is  not  a*  trustee  of  the  power  it  is  beneficial,**^  and  so 
when  the  limitation  is  legally  silent  as  to  the  persons  to  be  benefited 
by  its  execution,^  unless  the  limitation  is  otherwise  void  as  a  trust."^ 

28  Repealed  by  Real  Prop.  Law  of  S4  Jackson  v.  Edwards,  7  Paige, 
1909,  §  460,  art.  14,  chap.  50,  Con-  386,  400;  Barber  v.  Carey,  11  N.  Y. 
solidated  Law.    See  below,  §  460.  397,  402 ;  Wright  v.  Tallraadge,  15  id. 

29  Repealed,  chap.  547,  Laws  of  307;  Cutting  v.  Cutting,  86  id.  522, 
1896.  531 ;  Sweeney  v.  Warren,  127  id.  426, 

30  Repealed,  chap.  547,  Laws  of  434;  Hume  v.  Randall,  141  id.  499, 
1896.  503;   Deegan  v.  Wade,   144  id.  573, 

^^  Supra,  p.  584;   cf,  Farw.   Pow.  578;   Kinnier  v.  Rogers,  42  id.  531, 

186;  2  Sugd.  Pow.  27.  534;   Weinstein   v.   Weber,  58  App. 

^  Supra,  p.  584.  Div.  112. 

33  Jennings   v.    Conboy,   73    N.    Y.  36  Smith  v.  Floyd,  140  N.  Y.  337 ; 

230;   Cutting  V.  Cutting,  86  id.  522,  Sweeney   v.   Warren,    127   id.   at   p. 

532,    536;    Sweeney   v.    Warren,    127  434 ;  ^A  Towler  v.  Towler,  142  id.  371. 
id.  426,  434;   cf.  Towler  v.  Towler,  *' Jennings  v.  Conboy,  73  N.  Y.  23a 

142  id.  371.  «7  Tilden  v.  Green,  130  N.  Y.  29. 
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What  Beneficial  Powers  Are  now  Authorized.  The  most  drastic  reform 
of  the  Revised  Statutes,  and  consequently  of  this  Article,  relates 
to  beneficial  powers.^  No  beneficial  power  is  now  valid  unless  it 
is  one  specified  in  this  article.  Thus,  a  leasing  power  to  life  tenants 
to  make  leases  for  more  than  twenty-one  years  was  formerly  al- 
together bad,  if  a  beneficial  power.^®  It  will  be  readily  observed 
that  the  condemnation  of  this  section  does  not,  however,  extend 
to  powers  in  trust.  Nor  would  it  seem  to  extend  to  leasing  powers 
of  trustees  of  an  express  trust.**^  Even  if  trustees  of  an  express 
trust  take  an  estate  pur  autre  vie,  they  are  not  subject  to  section 
143  of  this  act.*^ 

Among  the  beneficial  powers,  recognized  by  this  article,  are  com- 
prised a  power  to  a  married  woman  to  dispose,  during  her  marriage, 
of  lands  conveyed  to  her;**  a  power  to  a  tenant  for  life  to  devise 
generally,^  and  a  power  to  tenants  for  life  to  make  leases  for 
twenty-one  years.**  What  others  are  valid  beneficial  tpowers**  it  is 
not  always  easy  to  determine;  but  a  general  power  of  appoint- 
ment, granted  by  a  will  or  settlement,  to  a  beneficiary  of  a  trust, 
remains  a  valid  general  beneficial  power,*®  for  a  beneficiary  of  a 
trust  is  not  a  life  tenant.*^  In  determining  what  beneficial  powers 
were  valid  under  the  Revised  Statutes,*®  the  court  has  placed  a 
liberal  construction  on  .the  word  "  enumerated  "  in  the  particular 
sentence  declaring  beneficial  powers  not  enumerated  void.*®  The 
language  of  the  present  section  is  open,  at  least,  to  as  liberal  a  con- 

88  See  below,  note  of  revisers  of  **  i  R.  S.  733,  S  87;  J   143.  Real 

Revised   Statutes  on   the   article  on  Prop.  Law ;  Cutting  v.  Cutting,  86  N. 

Powers,  Appendix  III.  Y.  at  p.  533. 

«» Root   V.    Stuyvesant,    18   Wend.  ^  See  section  136  of  this  act,  and 

257;    Salmon    v.    Stuyvesant,    16    id.  note   that   an   "advancement"   to   a 

321,  325.    This  is  changed  now  so  as  child    is    a    beneficial    power    under 

to  avoid  excess  only,     ft   143,   Real  \  96,  Decedent  Estate  Law. 

Prop.  Law ;  cf.  I   106,  supra,  ^  Cutting  v.  Cutting,  86  N.  Y.  522  ; 

^See    under    i    106,    supra,    and  Farmers'  Loan  &  Trust  Co.  v.  Kip, 

I    96,    concerning    quantity    of    the  192  N.  Y.  266,  279;  and  see  Genet  v. 

estate  of  trustees  of  an  express  trust  Hunt.  113  id.  158,  as  to  a  power  of 

**  As  a  power  to  trustees  to  lease  appointment  reserved  in  a  settlement. 

is  not,  ordinarily,  a  beneficial  power,  *''  §  100,  Real  Prop.  Law. 

leases  of  twenty-one  years  are  inde-  *8  j  r    g^  y^^^  §  92,  now  incorpo- 

pendent  of  §  143  of  this  act.  rated  in  ft  136,  supra. 

« I  R.  S.  733,  8  87 ;  I   143,  Real  « Cutting  v.  Cutting,  86  N.  Y.  at 

Prop.  Law.  p.    535;    and    see   below,    discussion 

«  I  R.  S.  733,  §  84;   §   143,  Real  under  8  144  of  this  act. 
Prop^  Law. 
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struction  as  its  prototype,  for  no  change  was  thereby  intended." 
Powers  of  revocation,  reserved  to  settlors  for  their  own  benefit, 
are  beneficial  powers,  and  seem  still  valid  under  this  statute." 

Execution  of  a  Beneficial  and  General  Power.  A  beneficial  and  gen- 
eral power  is  well  executed  if  the  grantee  of  the  power  appoint  to 
himself. *2 

Advancements  under  a  Beneficial  Power.  This  subject  is  now  controlled 
by  the  Decedent  Estate  Law  and  section  2733,  Code  Civil  Pro- 
cedure.^ 

Abolition  of  Beneficial  Powers.  As  stated  above  the  most  comprehen- 
sive reform  instituted  by  the  Revired  Statutes  in  the  old  English 
law  of  powers  related  to  beneficial  powers.  In  their  notes  to  the 
article  on  Powers  the  original  revisers  say :  "  We  have  deemed  it 
very  important  to  limit  the  authority  of  the  owners,  in  the  crea- 
tion of  beneficial  powers.  It  appears  to  us,  that  in  this  country,  it 
can  hardly  happen  that  such  a  power  of  disposition  will  be  separated 
from  the  legal  estate  for  any  purpose  that  the  law  ought  to  favor."  ^ 
It  behooves  the  professional  draughtsman,  therefore,  to  consider 
very  seriously  what  beneficial  p>owers  remain  authorized'  by  this 
article  on  Powers,  for  if  not  so  authorized,  a  beneficial  power  is 
now  made  void  by  this  section. 


50  Note  to  section  1 16  of  the  former 
act  by  Commissioners  of  Statutory 
Revision. 

51  See  the  cases  cited,  infra,  under 
Sifi  144,  145,  this  act. 

52  Hubbard  v.  Gilbert,  25  Hun,  596; 
Farmers'  Loan  &  Trust  Co.  v.  Kip, 
192  N.  Y.  266. 


68  §  96,  Decedent  Estate  Law ; 
Beebee  v.  Estabrook,  95  N.  Y.  246. 

**  See  below,  appendix  III,  note  of 
original  revisers  on  article  on  Pow* 
ers. 
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§  137.  Greneral  power  in  trust.  A  general  power  is  in  trust, 
where  any  person  or  class  of  persons,  other  than  the  grantee 
of  the  power,  is  designated  as  entitled  to  the  proceeds,  or 
any  portion  of  the  proceeds,  or  other  benefits  to  result  from 
its  execution. 

Formerly  section  117,  Real  Property  Law  of  1896,  chapter  XLVI,  Gen- 
eral Laws: 

S  117.  General  power  in  trust. —  A  general  power  is  in  trust,  where  any 
person  or  class  of  persons,  other  than  the  grantee  of  the  power,  is  designated 
as  entitled  to  the  proceeds,  or  any  portion  of  the  proceeds,  or  other  bene- 
fits to  result  from  its  execution.55 

•   Section  117  was  formerly  i  Revised  Statutes,  734,  section  94: 

S  94.  A  general  power  is  in  trust,  when  any  person  or  class  of  persons, 
other  than  the  grantee  of  such  power,  is  designated  as  entitled  to  the  pro- 
ceeds, or  any  portion  of  the  proceeds,  or  other  benefits  to  result  from  the 
alienation  of  the  lands,  according  to  the  power.w 

Powers  in  Trust  The  definition  contained  in  the  foregoing  section 
coincides  with  the  former  equity  rule.  At  law  a  power  was  never 
imperative,  but  where  another  than  donee  had  an  interest  in  its 
execution,  the  donee  of  the  power  was  regarded  in  equity  as  a 
trustee.*^  Powers  in  trust  have  been  to  some  extent  considered 
before  under  other  sections  of  this  act,*®  and  what  is  there  said  need 
not  again  be  repeated.  In  our  practice  powers  in  trust  may  be 
powers  of  revocation  and  appointment,  powers  of  distribution,  par- 
tition, division,  or  powers  of  selection.  Powers  are  in  trust  when 
the  disposition  authorized  excludes  from  its  enjoyment  the  grantee 
of  the  power ,^  or  includes  others  besides  himself.**  Both  a  power 
and  a  trust  are  necessary  to  constitute  a  power  in  trust.®*  As  was 
said  in  an  early  case  under  the  Revised  Statutes,  *'  a  power  in  trust 
is  a  mere  authority  to  limit  a  use,  and  to  constitute  it  there  must 
always  be  a  person  other  than  the  donee,  or  grantee,  of  the  power, 
called  the  appointee,  answering  to  the  cestui  que  trust  in  a  simple 
trust.  *  *  *  A  power  in  trust  is  to  be  understood  in  contra- 
distinction to  an  estate  in  trust.  *  *  *  "  A  power  in  trust  im- 
volves  the  idea  of  a  trust  as  much  as  a  trust  estate.®^ 

J^  Repealed  by  Real   Prop.  Law  of  «>  Smith  v.  Bowen,  35  N.  Y.  83, 

TQog,  S  460.  art-   14,  chap.  50,  Con-  89;  cf.  Towler  v.  Towler,  142  id.  371, 

.solidated  Law.    Sec  below,  S  460.  «*  Sweeney  v.  Warren,  127  N.  Y 

53  Repealed,    chap.    547,    Laws    of  at  p.  434 '.  Delaney  v  McCormack,  88 

2896.  id.  at  p.  181. 

57  Story,  Fq.  Jurisp.,  I  1061.  ^  Farmers'  Loan  &  Trust  Co.  ▼. 

W'See  under  9§  97,  99.  supra,  Carroll,    5    Barb.    613;    Towler    t. 

50  Downing  v.  Marshall,  23  N.  Y.  Towler,  142  N.  Y.  371. 
3^16,  379. 
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What  Tmsts  Valid  as  Powers.  What  trust  purposes  are  valid  as 
powers,  this  act  does  not  (as  it  does  in  the  case  of  the  four  trusts 
lawful^)  attenipt  to  specify.®*  But  powers  in  trust  certainly  ex- 
cluded the  four  purposes  specified  in  the  76th  section  of  this  act, 
and  if  sudi  are  bad  as  trusts,  they  are  not  validated  as  powers.*^ 
The  purposes  which  may  be  carried  out  as  trust  powers  are  the 
ttusts  lawful  by  the  old  law;^  but  now  they  must  be  active  in 
their  nature  and  not  mere  passive  trusts.®^  Where  the  title  to  lands 
is  in  the  person  beneficially  entitled,  a  valid  power  in  trust  cannot 
be  given  to  a  trustee  to  receive  the  rents  and  profits  for  the  benefit 
of  such  person.^  A  perpetuity  can  never  be  accomplished  by  means 
of  a  power  any  more  than  by  one  of  the  express  statutory  trusts ;  * 
nor  can  a  trust  purpose,  effected  by  a  power,  contravene  public 
policy ,^^  or  violate  equity  or  good  morals." 

Construction  Favors  Powers  in  Trust  The  original  revisers  saw  no 
objection  to  the  retention  of  trusts  of  powers,  and  "  powers  in 
trust "  are  now  favored."  An  intention  to  create  an  express  trust 
will  not  be  implied  when  the  purpose  may  be  accomplished  as  a 
power.*^  Thus,  in  construction,  powers  in  trust  are  preferred  to 
the  four  trusts  lawful  by  the  96th  section.    But  where  there  is  a  title 


^Supra^  ^  96,   Real   Prop.   Law. 

^Downing  v.  Marshall,  23  N.  Y. 
at  p.  380;  Belmont  v.  O'Brien,  12  id. 
at  p.  403;.Selden  v.  Vermilya,  3  id. 
at  p.  536;  Read  v.  Williams,  125  id. 
at  p.  569;  Hillen  v.  Iselin,  144  id. 
at  p.  380. 

^  Supra,  pp.  481,  482,  under  S  99; 
Trowbridge  v.  Metcalf,  5  App.  Div. 
318,  citing  Garvey  v.  McDevitt,  72 
N.  Y.  556;  Lang  v.  Ropke,  5  Sandf. 
at  p.  372 ;  Kernochan  v.  Marshall,  165 
N.  Y.  472,  479;  Staples  v.  Hawes,  39 
App.  Div.  548;  Murray  v.  Miller,  178 
N.  Y.  316. 

w  Downing  v.  Marshall,  23  N.  Y. 
366,  367 ;  Holly  V.  Hirsch,  135  id.  590, 

594. 
•^Townshend  v.  Frommer,  125  N. 

Y.  446,  457,  468;  DePeyster  v.  Clen- 

dinning,  8  Paige,  295,  303;  McComb 

V.  Title  Guarantee  Co.,  36  Misc.  Rep. 

370,  372. 

•*Wood  V.  Wood,  5  Paige,  596; 
McComb  V.  Title  Guarante2  Co.,  36 
Misc.  Rep.  370,  372;  cf,  Jennings  v. 
Conboy,  73  N.  Y.  230. 


» Belmont  v.  O'bricn  12  N.  Y. 
395»  403 ;  Everitt  v.  Everitt,  29  id.  39, 
78;  Read  v.  Williams,  125  id.  560, 
569 ;  Booth  V.  Baptist  Church,  126  id. 
215;  Sweeney  v.  Warren,  127  id.  426, 
433;  Tilden  v.  Green,  130  id.  29,  54; 
Hillen  v.  Iselin,  144  id.  at  p.  380; 
Staples  V.  Hawes,  24  Misc.  Rep.  475* 

477. 
TO  Belmont  v.  O'Brien,  12  N.  Y.  at 

p.  403;  Tilden  v.  Green,  130  id.  29^ 

54;  Van  Vechten  v.  Van  Veghten,  8 

Paige,  104,  124. 

71  Read  v.  Williams,  125  N.  Y.  56a, 
569;  Sweeney  v.  Warren,  127  id.  426; 
Hillen  v.  Iselin,  144  id.  at  p.  380. 

''^  See  below.  Appendix  III,  notes 
of  original  revisers  on  article  on 
Powers. 

^  Heermans  v.  Robertson,  64  N. 
Y.  332;  Henderson  v.  Henderson, 
113  id.  I,  11;  Matter  of  Conger,  81 
App.  Div.  493,  499,  and  see  above,  p. 

483. 
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by  remainder  and  also  title  under  the  execution  of  a  power  in  trust 
the  legal  title  will  prevail^* 

Benefidariea  of  Powers  in  Trutt  In  order  to  make  an  express  '^  trust 
valid  as  a  power  in  trust,  there  must  be  a  definite  and  certain  bene- 
ficiary entitled  to  enforce  the  use  or  trust/®  unless  the  limitation 
is  to  a  charitable,  educational,  religious  or  benevolent  use,  when 
certain  ancient  and  more  liberal  rules  are  now  directed  to  be  applied 
by  statute.''^ 

Rule  against  PorpetuitieB.  Trusts,  operative  as  powers,  are  subject 
to  the  rule  against  perpetuities,  for  the  same  reasons  stated  in  ref- 
erence to  the  four  trusts  lawful®  or  because  they  suspend  the  vest- 
ing of  the  tdtimate  fee/®  The  trustee  of  a  power  cannot  alienate  in 
contravention  of  the  trust,®^  and  the  rule  against  a  perpetuity,  there- 
fore, applies  with  full  force  to  trusts  intended  to  be  operative  as 
powers,  whenever  the  power  of  alienation  by  the  trustee  is  unduly 
suspended.®*  A  power  in  trust  is  as  imperative  as  any  express  trust 
created  under  the  96th  section.®^ 

While  a  peremptory  power  of  sale  does  not,  per  se,  suspend  the 
power  of  alienation,®^  a  power  to  sell  and  distribute  does  not  neces- 
sarily relieve  a  trust  limitation,  otherwise  invalid,  from  the  effect  of 
suspending  the  power  of  alienation.®*  So  if  the  execution  of  even 
a  power  of  sale  is,  by  any  limitation,  unduly  postponed,  such  limi- 


7*  Garrett  v.  Duclos,  128  App.  Di\.  ^ 
S08. 

7^  Express  is  here  used  in  its  ordi- 
nary meaning.  See  above,  p.  441, 
note  26. 

''«Tildcn  V.  Green,  130  N.  Y.  29; 
Prichard  v.  Smith,  95  id.  76;  Matter 
of  O'Hara,  id.  at  p.  418;  Read  v. 
Williams,  125  id.  560;  Sweeney  v. 
Warren,  127  id.  426,  433;  60  Harv. 
Law  Rev.  529. 

^Chap.  701,  Laws  of  1893;  S  Ii3f 
Real  Prop.  Law. 

TO  Supra,  pp.  455,  45^. 

^•Dana  v.  Murray,  122  N.  Y.  604, 
613;  Booth  V.  Baptist  Church,  126  id. 

215,  239,  240. 

80  Dana  v.  Murray,  122  N.  Y.  604 ; 
Matter  of  Will  of  Buttcrficld,  133  id- 
473. 

38 


^  Booth  V.  Baptist  Church,  126  N. 
Y.  215;  Matter  of  Will  of  Butter- 
field,  133  id.  473;  Dana  v.  Murray, 
122  id.  at  p.  613 ;  Keyser  v.  Mead,  53 
Misc.   Rep.    114. 

82  I  157,  Real  Prop.  Law. 

MGarvey  v.  McDevitt,  72  -N.  Y. 
556,  563;  Blanchard  v.  Blanchard,  4. 
Hun,  287^  291 ;  Henderson  v.  Hender- 
son, 113  N.  Y.  I,  12;  Deegan  v. 
Wade,  144  id.  573;  Eells  v.  Lynch,  8 
Bosw.  465,  481;  Keyser  v.  Mead,  53 
Misc.   Rep.    114. 

84  Allen  v.  Allen,  149  N.  Y.  280; 
Brewer  v.  Brewer,  11  Hun,  147; 
Hobson  V.  Hale,  95  N.  Y.  588 ;  Hey- 
den  V.  Sugden,  48  Misc.  Rep.  108,. 
118;  Stewart  v.  Wooley,  121  App^ 
Div.  531. 
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tation  violates  the  rule  against  a  perpetuity,  and  is  void,^  unless 
the  power  is  of  such  a  nature  as  to  be  presently  extinguished  or 
merged.®®  Where  the  power  may  be  released  by  a  person  entirely 
sui  juris,  it  would  seem  not  to  create  a  perpetuity.®^  It  is,  how- 
ever, well  settled  that  where  an  absolute  power  of  sale  is  conferred 
upon  an  executor,  the  addition  of  words  suggesting  a  time  for  its 
exercise,  or  indicating  the  testator's  desire  in  that  regard,  does  not 
limit  or  restrain  the  action  of  the  executor.^ 

Acts  Lawful  as  Powers.  A  power  is  limited  to  the  creation  of  such 
estates  and  the  performance  of  such  acts  as  the  donor  of  the  power 
could  lawfully  create  or  perform.®®  For  the  purposes  of  the  rule 
against  perpetuities  a  power  relates  back  to  the  taking  effect  of  the 
instrument  creating  it.^ 

Power  in  Trust,  when  General,  when  Special.  A  general  power  in 
trust  is  contradistinguished  from  a  special  power  in  trust.*^  A 
power  in  trust  is  general  when  any  -person  other  than  the  grantee 
is  entitled  to  the  proceeds.^  A  general  power  in  trust  can  nevei 
be  executed  for  the  benefit  of  the  donee  of  the  power.®'  In  this 
respect  it  partakes  of  the  nature  of  all  trusts.^ 

Precatory  or  Implied  Powers  in  Trust.  The  cases,  where  property  is 
given  to  any  one  with  a  wish  or  entreaty  to  dispose  of  it  in  favor 
of  another,  may  fall  under  powers  in  trust.®* 

Advancements  under  a  Power  in  Trust.  This  subject  is  now  con- 
trolled by  the  Decedent  Estate  Law.®* 


R5  Matter  of  Will  of  Butterfield, 
133  N.  Y.  473;  Spitzer  v.  Spitzer,  38 
App.  Div.  437;  Trask  v.  Sturges,  31 
Misc.  Rep.  195;  Trowbridge  v. 
Metcalf,  5  App.  Div.  318;  Stewart 
V.  Wooley,  121  id.  531. 

««Hetzel  V.  Barber,  69  N.  Y.  I ; 
Garvey  v.  McDevitt,  72  id.  556,  563. 

'**^  Garvey  v.  McDevitt,  72  N.  Y.  at 
p.  5^>3;  ^f-  Matter  of  Wilcox,  194 
id.  2&S. 

****  Dvjcgan  V.  Wade,  144  N.  Y.  573 ; 
Robert  v.  Corning,  89  id.  225;  Hen- 
derson V.  Henderson,  113  id.  i  ; 
Chanler  v.  N.  Y.  Elevated  R.  R.,  34 
App.  Div.  305,  307;  Keyser  v.  Mead, 
53  Misc.  Rep.  114;  if.  Stewart  v. 
Wooley.    121   App.   Div.   531. 

^'*  Salmon  v.  Stuyvesaiit,  16  Wend. 
3J4:  Genet  V.  Hunt.  113  N.  Y.  158. 


w  Genet  v.  Hunt,  113  N.  Y.  at  p. 
170;  Townshcnd  v.  Frommer,  125  id. 
at  pp.  461,  462;  I  R.  S.  737,  S  128, 
now  §  178,  Real  Prop.  Law. 

®i  See  next  section. 

«2  Russell  V.  Russell,  36  N.  Y.  581 ; 
Kinnier  v.  Rogers,  42  id.  531,  535; 
Dana  v.  Murray,  122  id.  604,  613; 
Delaney  v.  Mc  Cor  mack,  88  id.  174. 
181 ;  Wright  v.  Trustees  Meth.  Epis. 
Church,  I  Hoff.  Ch.  201. 

83  Garvey   v.    McDevitt,  72  N.   Y. 

556.  563. 

^  Cf.  Farw.  Pow.,  chap.  12. 

^  Supra,  pp.  424,  430,  444;  cf.  Lcg- 
gett  V.  Firth,  132  N.  Y.  7,  11; 
Thomas  v.  Wolford,  49  Hun,  145; 
Wells  v.  Secley,  47  id.  109,  112. 

^i  96,  chap.  13,  Consolidated 
Laws;  I  2733,  Code  Civ.  Proc. 
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Execution  of  a  Power  in  Tmst.  Power  to  appoint  to  and  among  a 
class  is  generally  assumed  to  refer  to  legal  estates ;  but  this  is  not 
invariable,  and  unless  restricted,  the  appointment  may  it  seems  be 
to  trustees.^  Where  there  is  power  to  appoint  to  and  among  a 
class,  and  there  is  but  one  survivor  of  the  class,  he  takes  by  virtue 
of  the  instrument  creating  the  power  and  not  under  the  power.®** 
His  interest  becomes  virtually  a  remainder.®® 

»7  Kemp  V.  Kemp,  36  Misc.  Rep.  *»  Cf,  Matter  of  Lansing,  182  N.  Y. 
79,  87;  Mwijo  V.  Woodhouse,  11 1  238;  Matter  of  Haggerty,  128  App. 
App.  Div.  8a  Div.  479;  Garrett  v,  Duclos,  Id.  ^k 

96  Kemp  v.  Kemp,  36  Misc.  Rep^ 
at  p.  87« 
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§  138.  Special  power  in  trust.    A  special  power  is  in  trust, 
where  either, 

1.  The  disposition  or  charge  which  it  authorizes  is  lim- 
ited to  be  made  to  a  person  or  class  of  persons,  other  than 
the  grantee  of  the  power;  or, 

2.  A  person  or  class  of  persons,  other  than  the  grantee, 
is  designated  as  entitled  to  any  benefit,  from  the  disposition 
or  charge  authorized  by  the  power. 

Formerly  section  ii8,  Real  Property  Law  of  1896,  chapter  XL VI,  Gen- 
eral Laws: 

i  118.  Special  power  in  trust. —  A  special  power  is  in  trust,  where  either^ 

l^  The  disposition  or  charge  which  it  authorizes  is  limited  to  be  made 
to  a  person  or  class  of  persons,  other  than  the  grantee  of  the  power;  or, 

2.  A  person  or  class  of  persons,  other  than  the  grantee,  is  designated 
as  entitled  to  any  benefit,  from  the  disposition  or  charge  authorized  by  the 
power.i 

Section  118  was  formerly  i  Revised  Statutes,  734,  section  95: 

f  95.  A  special  power  is  in  trust, 

1.  When  the  disposition  which  it  authorizes,  is  limited  to  be  made  to  any 
person  or  class  of  persons,  other  than  the  grantee  of  such  power,  entitled 
to  the  proceeds  or  any  portion  of  the  proceeds,  or  other  benefit  to  result 
from  the  execution  of  the  power: 

2.  When  any  person  or  class  of  persons,  other  than  the  grantee,  is  desig- 
nated as  entitled  to  any  benefit  from  the  disposition  or  charge  authorized  bgr 
the  power* 

Comment  on  Section.  Having  outlined  the  nature  of  all  powers 
in  trust  under  prior  sections  of  this  act,  the  reader  is  referred  to 
what  is  there  said  for  the  commoner  principles.^  This  section  does 
not  alter  the  essentials  of  the  common  law  relative  to  special  powers 
in  trust.*  A  power  in  trust  being  granted  to  one  who  had  no  es- 
tate in  the  lands  affected  by  the  power,  was  a  power  simply  collat- 
eral at  the  common  law,**  but  one  in  the  nature  of  a  trust* 

1  Repealed  by  Real  Prop.  Law  of  ^Dominick  v.  Sayre,  3  Sandi  555; 
1909,  §  460,  art.   14,  chap.  50,  Con-      and  see  t  135,  supra. 

solidated  Laws.    See  below,  S  460.  ^Root  v.  Stuyvesant,  18  Wend,  at 

2  Amended,    chap.    320,    Laws    of     p.  284. 

1830;  repealed,  chap.  547,  Laws  of         •  21  Sugd.  Pow.  158, 
1896. 

*•*  97,  99,  137,  Real  Prop.  Law, 
pp.  465,  480,  591,  supra. 
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Spedal  Powers  In  Tnwt  Powers  of  sale  and  distribation  among 
the  heirs  of  the  testator,  exclusive  of  one  of  the  donees  of  the 
power,  are  special  powers  in  trust  under  this  sectionJ  A  special 
power  in  trust  is  weU  executed  by  an  appointment  to  trustees  of 
the  'beneficiary  of  the  power,  unless  grantee  is  expressly  restricted 
to  legal  estates.^ 

Adraocaiieiita  under  a  Power  in  Trust  This  subject  is  now  con- 
trolled by  the  Decedent  Estate  Law.* 

7  Smith  ▼.  Bowen,  55  N.  Y.  83,  89;  >  Kemp  v.  Kemp,  36  Misc.  Rep.  79. 
Cutting  V.  Cutting,  86  id.  522,  536;  *Chap.  13,  Consolidated  Laws 
Idumgr  t.  Miller,  178  id  316,  323.         i  96;  f  a733»  Code  Gv.  Proc 
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§  139.  Capacity  to  grant  a  power.   A  person  is  not  capable  of 

granting  a  power,  who  is  not,  at  the  same  time,  capable  of 
transferring  an  interest  in  the  property  to  which  the  power 
rentes. 

Formerly  section  119,  Real  Property  Law  of  i8g6,  chapter  XLVI,  General 
Laws: 

8  119.  Capiicity  to  grant  a  power. —  A  person  is  not  capable  of  granting 
a  power,  who  is  not,  at  the  same  time,  capable  of  transferring  an  interest 
in  the  property  to  which  the  power  relates.^^ 

Section  119  was  formerly  i  Revised  Statutes,  732,  section  75: 

§  75.  No  person  is  capable  in  law  of  granting  a  power,  who  is  not  at  the 

same  time,  capable  of  aliening  some  interest  in  the  lands  to  which  the  power 

relates.11 

Comment  on  this  Section.  The  rule  stated  in  this  section  of  the 
Real  Property  Law  applies  in  all  departments  of  the  law  relating 
to  principal  and  agent.  The  grantor  of  a  power,  in  common  with 
other  principals,  must  have  the  necessary  legal  dominion  over  the 
property  to  be  affected  by  the  power,  and  also  the  legal  right  to 
delegate  an  authority  in  respect  of  such  dominion.** 

Alien  cannot  Grant  a  Power.  Those  aliens  who  cannot  hold  prop- 
erty as  against  the  State,  would  appear  to  be  within  the  condemna- 
tion of  this  section,  but  whether  before  office  found  was  originally 
a  question  of  some  refinement.*^  But  in  this  State,  we  must  con- 
sider that  an  alien  may  transfer  real  property  to  a  citizen  so  as  to 
defeat  the  State's  escheat**  Therefore  if  a  power  granted  by  an 
alien  is  executed  by  the  grantee,  to  a  citizen,  such  execution  would 
seem  complete  to  defeat  the  State's  escheat,  for  the  principle,  "  qui 
facit  per  alium  facit  per  se"  applies  to  powers  as  to  all  other 
agencies. 

i<>  Repealed  by  Real  Prop.  Law  of  536;  Boasberg  v.  Cronan,  30  N.  Y. 

1909,  §  460,  art.  14,  chap.  50,  G>n-  St.  Rep.  458,  9  N.  Y.  Supp.  664. 

solidated  Laws.    See  below,  §  460.  i*C/.    Co.    Litt.    52a;    i    Chance, 

^1  Repealed,    chap.    547,    Laws    of  Pow.  %%  600,  601. 

1896.  **5    i5»    Real   Prop.   Law;    I  95, 

33  Selden  v.  Vermilya,  3  N.  Y.  525,  Decedent  Estate  Law. 
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§  140.  How  power  may  be  granted.  A  power  may  be  granted 
either : 

1.  By  a  suitable  clause,  contained  in  an  instrument  suflFi- 
cient  to  pass  an  estate  in  the  real  property,  to  which  the 
power  relates;  or, 

2.  By  a  devise  contained  in  a  will. 

Formerly  section  i2o,  Real  Property  Law  of  1896,  chapter  XLVI,  General 
Laws: 
S  120.  How  power  may  be  granted. —  A  power  may  be  granted  either : 

1.  By  a  suitable  clause,  contained  in  an  instrument  sufficient  to  pass  an 
estate  in  the  real  property,  to  which  the  power  relates;  or, 

2.  By  a  devise  contained  in  a  wilL^^ 

Section  120  was  formerly  i  Revised  Statutes,  735,  section  106: 

I  106.  A  power  may  be  granted, 

1.  By  a  suitable  clause  contained  in  a  conveyance  of  some  estate  in  the 
lands,  to  which  the  power  relates: 

2.  By  a  devise  contained  in  a  last  will  and  testament.^<^ 

This  Section  does  not  Control  Reserration  or  Revocation  of  Powers. 
This  settion  does  not  control  a  reservation  or  a  revocation  of 
powers,  as  they  are  provided  for  elsewhere." 

Old  Law  Relating  to  Creation  of  Powers.  In  the  ancient  law  of  Eng- 
land powers  were  known  in  connection  with  uses  only,  and  were 
enforced  solely  in  equity.*®  After  the  Statute  of  Uses,  powers 
deriving  their  effect  from  that  statute  might  be  inserted  in  almost 
any  instrument  of  conveyance  good  under  that  statute.*'  But  there 
were  some  subtle  exceptions  in  reference  to  certain  poArers  created 
by  instruments  not  operating  by  transmutation  of  possession,  bar- 
gains and  sales  and  covenants  to  stand  seised.^  These  exceptions 
it  is  unnecessary  now  to  mention  at  large. 

Pdweis  Created  by  Win.  A  power  might  also  be  created  by  will 
alter  the  Statute  of  Wills.^*  The  Statute  of  Wills  being  enacted 
after  the  Statute  of  Uses,  there  was  at  first  some  doubt  in  England 
whether  a  use  created  by  will  was  affected  by  the  Statute  of  Uses,**^ 

i<^  Repealed  by  Real  Prop.  Law  of  ,tit.  22,  chap.  13,  t   13;  cf.  i   Sand. 

1909,  I  4160,  art.  14,  chap.  50,  Con-  Uses,   163,  seq.,  as  to  powers  over 

solidated  Laws.    See  below,  I  460.  estates  perfected  by  a  common-law 

i<^ Repealed,    chap.    547,    Laws    of  conveyance;  and  see  infra,  for  pow- 

1896.  ers  created  by  will. 

i^Real   Prop.   Law,   If    144,    145,  *>  Chance,    Pow.   2^-26;    i    Sued. 

148.  Pow.  158,  seq.;  Gilb.  Uses,  46. 

'8 S'tt^ra,  pp.  33,  572.  21  I   Sugd.   Pow.   171   seq.;  Crabb, 

1^  Certainly  in  declarations  of  uses  I  1966;  Farw.  Pow.  6,  and  see  infra. 

of  fines  and  recoveries,  and  in  re-  ^  z  Sugd.  Pow.  172. 
leases.    Farw.  Pow.  3;  Cruise,  Dig., 
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The  eminent  conveyancing  counsel,  Mr.  Booth,^^  was,  consequently, 
once  of  the  opinion  that  powers  under  wills  did  not  operate  by 
way  of  use,  and  "  that  the  execution  of  a  power  under  a  devise  is 
not  the  limitation  of  an  use ;  no,  not  when  th€  devise  is  to.  uses."  ^ 
This .  opinion,  Sugden  states,  Mr.  Booth  subsequently  retracted.^ 
The  fact  is  that  all  powers  created  by  will  were  not  common-law 
powers.  Common-law  powers  were  created  by  will,  and  so  were 
powers  deriving  their  effect  from  the  Statute  of  Uses,  for  ulti- 
mately the  Statute  of  Uses  was  held  to  operate  on  wills  creating 
uses ;  e.  g.,  devise  to  A.  to  the  use  of  B.^  But  where  there  was  no 
seisin  to  serve  the  power,  but  the  testator  devised  "that  A.,  the 
executor,  shall  sell,"  this  was  a  common-law  authority  or  power,*' 
and  not  a  power  deriving  its  effect  from  the  Statute  of  Uses.** 

The  Revised  Statutes.  The  Revised  Statutes,  therefore,  insti- 
tuted no  innovation  in  authorizing  a  power  to  be  created  by  will. 

No  Particular  Language  Necessary  to  Create  a  Power.  It  has  been 
already  stated  that  no  particular  language  is  necessary  in  order 
to  create  a  power,^  and  this  was  so  at  common  law.^ 

What  Instruments  Power  May  be  Created  by.  In  view  of  the  prior 
discussion  concerning  the  validity  of  certain  instruments  creating 
pov/ers,  it  was  desirable  to  specify  in  the  Revised  Statutes  in  what 
instruments  powers  might  be  granted.  Hence  the  original  of  this 
section,®^  which,  however,  is  always  to  be  read  in  connection  with 
a  cognate  section.^ 

Comment  on  Section.  Section  140  of  the  Real  Property  Law  has 
apparently  changed  the  Revised  Statutes,"  as  it  does  not  seem  to 
require  a  power  to  be  contained  in  an  actual  conve3rance,  but  in  an 
instrument  sufiBcient  to  pass  an  estate  in  real  property .**    Yet  the 

28  The     able     lawyer     to     whom  28  Jt  13  go  stated,  with  the  aothori- 

Feame  dedicated   his  book.    In  his  ties,  in  my  Essay  on  Charitable  Uses, 

generation  Mr.  Booth  was  the  most  at  p.  142,  and  cf.,  under  {  97,  s%pra, 

employed  of  the  conveyancing  coun-  Real  Prop.  Law. 

sel  of  England.     Coke,  Bridgeman,  ^Supra,  pp.  443,  483, 

Booth,    Fearne,    Butler,    Hargrave,  sostrahan,  Prop.  171,  et  supru,  Pk 

Sugden   and    Challis    may  be    men-  468. 

tioned  as  leading  conveyancing  coun-  3i  i  R.  S.  735,  I  106. 

sels  in  their  several  generations.  ^2  R.  S.   134,  5  6;  id.  135,  I  7, 

2*  See  I  Harg.  Collect.  Jurid.  427,  as  amended  by  chap.  322,  Laws  of 

case  in  the  Law  of  Uses.  i860,  now  in  §  242,  Real  Prop.  Law. 

2B  I  Sugd.  Pow.  239-  ^  I  R.  S.  735,  I  106. 

26  I  Sand.  Uses,  195 ;  2  Fonb.  Eq.  ^  Cf.  Fellows  v.  Heennans,  4 
24;  I  Jarm.  Pow.  Dev.  214,  note  2;  Lans.  230. 

217,  note  3;  Ram.  Wills,  254. 

27  I  Sugd.  Pow.  240. 
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Q)mmissioiicrs  of  Statutory  Revision,  in  their  note  on  this  section 
in  the  General  Laws,  state  that  the  Revised  Statutes  are  "  unchanged 
in  substance."  It  is  certain  that  since  the  abolition  of  seals  this 
instrument  need  not  now  be  a  deed.^  When  there  was  a  series  of 
instruments  inter  vivos,  entitled  to  be  read  together,  and  one  of  the 
instruments  was  a  conveyance  and  the  others  not,  it  was  held  that 
a  power  might,  under  the  Revised  Statutes,  be  contained  in  any  one 
of  them,^  and  this  is  d,  fortiori  true  under  the  present  section.  But 
it  has  not  otherwise  been  held  that  the  power  may  be  created  by  a 
separate  instrument. 

.  Power  Cxeated  by  Will.  When  we  come  to  the  consideration  of 
powers  created  by  a  will,  i.  e.,  contained  in  a  devise,^  several  ques- 
tions suggest  themselves:  (i)  whether,  if  a  particular  devise  in 
which  a  power  is  contained  is  void,  the  power  may  stand?  (2) 
Whether,  if  the  devise  is  to  the  heirs  of  the  testator,  as  tenants  in 
common,  with  a  naked  power  of  sale  to  executors,  the  power  may 
be  said  to  be  good?  At  common  law,  where  a  devise  is  to  an  heir 
of  the  same  estate  he  would  take  by  descent,  he  is  in  by  descent  and 
not  by  the  will.^  As  this  continues  the  law  since  the  Revised 
Statutes,  the  power  in  question  might  be  claimed  to  be  bad,  as  the 
devise  is  not  in  fact  a  devise,  for  there  is  no  devise  where  there 
is  no  estate  except  by  descent.  In  reply  to  the  first  query,  it  has 
been  held  that  a  power  fails  when  the  entire  devise  fails.^  But  as 
regards  such  first  query  stated  above,  it  will  be  remembered  that  a 
devise  may  be  bad  as  a  trust,  and  yet  good  as  a  power ;  but  this  is 
so  by  statute.**^  If  a  devise  is  only  partly  bad,  a  power  contained 
in  the  devise  may,  however,  stand.**  An  affirmative  answer  may,  in 
substance,  be  made  to  the  second  question.*^ 

85  See  §  243,  Real  Prop.  Law.  pendent  covenants    in   a   clause    fall 

36Selden    v.    Vermilya,    2    Sandf.  when  the  conveyance  falls;  Lewis  v. 

568,  580;  and  see  §  267,  Real  Prop.  Baird,  3  M'Lean,  56;  but  see  GiflFord 

Law.  V.  Father  Matthew  T.  A.  B.  Society, 

^  Sometimes   called   "  a  devise  of  104  N.  Y.  139. 

a  .power."  ^^  Supra,   §   99,    Real   Prop.    Law ; 

88  Cruise,  Dig.,  tit.  38,  chap.  8,  §  2;  Tucker    v.    Tucker,    5    N.    Y.    408; 

Pyatt  v.  Waldo,  85  Fed.   Rep.  399;  Lindo  v.  Murray,  91   Ilun,  335;  and 

Buckley    v.    Buckley,    11    Barb.    43;  supra,  pp.  441,  465,  481. 

Matter  of  Maccafil,  127  App.  Div.  21.  *i  Bender  v.  Paulus,  118  App.  Div. 

*  Bender  v.  Paulus,  118  App.  Div.  23, 

2Ti ;  cf.  Matter  of  Maccafil,  127  App.  *2  Supra,    8   97,    Real    Prop.    Law ; 

Div.    21,    and    consider    that    inde-  et,  p.  391. 
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The  language  of  this  section  evidently  contemplates  that  a  power 
may  be  "  devised  "  by  itself,  and  that  it  need  not  be  contained  in  a 
devise  of  an  estate  in  lands.*®  It  is  a  not  infrequent  practice  in  this 
State  to  make  a  will  simply  nominating  executors  and  leaving  the 
estate  to  descend  according  to  the  existing  canon  of  descents.  At 
common  law  this  was  called  a  giia^t-devise.  It  can  hardly  be  claimed 
that  a  power  of  sale  in  such  a  will  would  not  now  be  a  devise  of  a 
power,  or  that  it  was  not  granted  by  a  devise  contained  in  a  will.** 
When  and  how  such  a  naked  power  may  be  extingfuished  is  another 
question. 

*»  CI  Cutting  V.  Cutting,  86  N.  Y.  Crittenden   v.   Fairchild,   41    N.    Y. 

at  p.  530;  Matter  of  McKay,  75  App.  289;  2  Co.  Inst.  397;  and  see  under 

Div.  78.  §  97,  supra,  cases  in  reference  to  the 

**  Barber  v.  Barber,  17  Hun,  72 ;  survival  of  powers  of  sale. 
Matter  of  McKay,  75  App.  Div.  78; 
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§  141.  Capacity  to  take  and  execute  a  power.   A  power  may 

be  vested  in  any  person  capable  in  law  of  holding,  but  can 
not  be  exercised  by  a  person  not  capable  of  transferring  real 
property. 

Formerly  section  I2i,  Real  Property  Law  of  1896,  chapter  XLVI,  General 
Laws :    . 

§  121.  Capacity  to  take  and  execute  a  power. —  A  power  may  be  vested 
in  any  person  capable  in  law  of  holding,  but  can  not  be  exercised  by  a 
person  not  capable  of  transferring  real  property.^ 

Section  121  was  formerly  i  Revised  Statutes,  735,  sections  109,  iii: 

fi  109.  A  power  may  be  vested  in  any  person  capable  in  law  of  holding, 
but  cannot  be  exercised  by  any  person  not  capable,  of  aliening  lands,  except 
in  the  single  case  mentioned  in  the  next  section.** 

§  III.  No  power  vested  in  a  married  woman,  during  her  infancy,  can  be 
exercised  by  her,  until  she  attains  her  full  age.*"^ 

The  Common  Law.  At  common  law  a  power  might  be  vested  in 
any  person  who  might  hold  and  dispose  of  an  estate.*®  A  married 
woman,  though  deprived  of  her  dominion  by  marriage,  might  exe- 
cute a  power  over  an  estate,  whether  a  power  appendant,  in  gross, 
or  simply  collateral;*®  an  infant,  not  an  alien,  might  execute  a 
power  simply  collateral,  but  not  a  power  appendant.^  There  were 
some  other  questions  made  at  common  law  about  the  right  of  per- 
sons non  compotes  mentis  or  civiliter  mortui  to  execute  powers,  but 
which  concern  this  section  more  remotely.** 

Infanta.  The  questions  which  arose  at  common  law  concerning 
an  infant's  capacity  to  execute  a  power,  are  not,  by  this  section,  so 
explicitly  put  at  rest  as  they  might  be,  for  many  transfers  by 
infants  were  not  absolutely  void  at  the  common  law;  they  were 
simply  voidable.  If  an  infant  levied  a  fine  and  executed  a  deed 
to  declare  uses,  the  declaration  was  good  until  reversed,  and  so 
his  deeds,  and  in  many  cases  the  infant's  execution  of  powers."* 

*5  Repealed  by  Real  Prop.  Law  of  ^i  Sugd.  Pow.  180;  Farw.  Pow. 

1909,  §  460,  art.   14,  chap.  50,  Con-  116. 

solidated  Laws.    See  below,  fi  460.  *^  1  Chance,  Pow.  chap.  7 ;  I  Sugd. 

**  Repealed,    chap.    547,    Laws    of  Pow.  180,  seq, 

1896.    The  next  section  here  referred  ^i    Sugd.    Pow.   211;    i    Chance, 

to  was  one  relating  to  the  execution  Pow.  213-225;  Farw.  Pow.  125. 

of  a  power  by  a  feme  covert,  then  5i  cf.  i  Chance,  Pow.  225,  226. 

resting  under  the  common-law  dis-  52  McPherson,    Infants    (Am.    ed. 

ability  in  respect  of  her  own  estate.  1843),  475. 

^'^  Repealed,    chap.    547,    Laws    of 
1896. 
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Can  an  infant  then  be  said  to  be  a  person  not  capable  of  transfer- 
ring real  property  ?  *^  In  some  cases  an  infant  might  transfer  real 
property  at  common  law.  In  New  York  an  infant  female  could 
not  irrevocably  settle  her  property  by  way  of  marriage  settle- 
ment,*^ though  this  principle  was  sometimes  doubted.**  Such 
a  settlement  was  not,  however,  void,*®  and  this  was  so  as  to  male 
infants.  Yet  he  was  sometimes  bound  by  the  female  infant's 
antenuptial  settlement.  An  infant  mi^ht,  by  custom  of  London, 
devise  to  her  husband,*^^  and  it  is  well  known  that  the  customs  of 
London  were  very  influential  in  settling  the  common  law  of  the 
British  colonies.  It  is  almost  impossible  to  affirm,  therefore,  that 
an  infant  may  not,  under  certain  circumstances,  transfer  real  prop- 
erty by  the  common  law  of  New  York.** 

.  Lunatics  and  Idiots.  If  lunatics  and  idiots  are  declared  judicially 
incompetent  to  transfer  real  property,  they  of  course  cannot 
execute  a  power.** 

Person  Not  Capable  of  Transferring.  A  person  not  capable  of  trans- 
ferring particular  real  property  may  in  one  instance  execute  a  power 
over  it,  at  least  so  as  to  estop  himself  from  subsequently  transfer- 
ring the  property  when  entitled  so  to  do.®^ 

wScc    above,    I    n,    Real    Prop.  57  Hargrave's    note    4,    Ca    Litt 

Law,  pp.  116,  117.  iiib;  5  Com.  Dig.  14. 

**  Temple  v.  Hawley,  i  Sandf .  Ch.  58  But  see  general  statement  to  the 

153.  contrary    in    Clapp    v.    Byrnes,    155 

i^Atherly,    Marriage    Settlements,  N.  Y.  535. 

fl8,  41.  50  See    above,    I    11,    Real    Prop. 

M  Temple  y.  Hawley,  i  Sandf.  Cb.  Law ;  i  Chance,  Pow.  225,  226. 

ISJ,  «>  I  267,  Real  Prop.  Law. 
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§  142.  Capacity  of  married  woman  to  take  power.  A  gen- 
eral and  beneficial  power  may  be  given  to  a  married  woman, 
to  dispose,  during  her  marriage,  and  without  concurrence 
of  her  husband,  of  real  property  conveyed  or  devised  to 
her  in  fee. 

Formerly  section  122,  Real  Property  Law  of  1896,  chapter  XL VI,  General 
Laws: 

$  122.  Capacity  of  married  woman  to  take  power. — A  general  and  bene- 
ficial power  may  be  given  to  a  married  woman,  to  dispose,  during  her 
marriage,  and  without  concurrence  of  her  husband,  of  real  property  con- 
of  lands  conveyed  or  devised  to  her  in  fee.^ 

Section  122  was  formerly  i  Revised  Statutes,  732,  section  80,  And  i  Re- 
vised statutes,  735,  section  no,  and   i  Revised  Statutes,   736,  section   117: 

§  80.  A  general  and  beneficial  power  may  be  given  to  a  married  woman  to 
dispose,  during  her  marriage,  and  without  the  concurrence  of  her  husband, 
of  lands  conveyed  or  devised  to  her  in  fee.^^^ 

S  no.  A  married  woman  may  execute  a  power  during  her  marriage,  by 
grant  or  devise,  as  may  be  authorized  by  the  power,  without  the  concur- 
rence of  her  husband,  unless  by  the  terms  of  the  power  its  execution  by 
her,  during  marriage,  is  expressly  or  impliedly  prohibited.® 

S  117.  If  a  married  woman  execute  a  power  by  grant,  the  concurrence  of 
her  husband,  as  a  party,  shall  not  be  requisite,  but  the  grant  shall  not  be  a 
valid  execution  of  the  power,  unless  it  be  acknowledged  by  her.  on^  a  private 
examination,  in  the  manner  prescribed  in  the  third  Chapter  of  this  Act,  in 
relation  to  conveyances  by  married  women.^ 

The  Common  Law.  While  at  the  common  law  a  married  woman 
was  sub  potestate  viri,  and  could  not  dispose  of  her  own  estate 
except  by  a  fine  or  a  recovery  (or  in  the  English  colonies  by  a  deed, 
separately  acknowledged,  after  the  custom  of  London), **  yet,  as  an 
attorney  for  another,  or  by  means  of  a  power,  she  could  convey 
an  estate  in  the  same  manner  as  her  principal,  because  the  con- 
veyance was  considered  the  deed  of  the  principal,  and  not  of  the 
attorney.®®  But  by  means  of  settlements  in  trust  and  conveyances 
to  her  separate  use,  the  ancient  law  had  been  much  modified 
before  the  Revised  Statutes  of  1830.®^ 

«i  Repealed  by  Real  Prop.  Law  of  ®*  Repealed,    chap.    547,    Laws    of 

1909,  I  460,  art  14,  chap.  50,  Con-       1896. 

solidated  Laws.  ^  Supra,   p.    604,    and   see   under 

^  Repealed,    chap.  547,    Laws    of      8  302,  Real  Prop  Law. 

1896.  «®i  Sugd.  Pow.  181. 

^Repealed,    chap.  547,    Laws    of         ^^Macqueen,    Husband    &    Wife, 

1806.  chap.  3,  pt  a. 
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The  Revised  Statutes.  At  the  date  of  their  taking  effect,^  the 
Revised  Statutes  made  little  change  in  the  then  existing  legal  status 
of  a  married  woman,  or  in  her  ability  to  execute  powers.^  Long 
before  1830,  and  the  subsequent  married  Women's  Enabling  Acts, 
she  had  come,  either  at  law  or  in  equity,  to  have  dominion  over 
property  limited  in  trust  or  to  her  sole  and  separate  use.  She  might 
also  execute  all  powers,  appendant  or  collateral,  as  a  feme  sole; 
at  least,  provided  a  settlement  contained  an  express  dispensation 
of  the  disalbilities  then  attending  her  coverture.*^^ 

Object  of  z  Revised  Statutes,  732,  Section  80.  It  is  said  that  the  ob- 
ject of  I  Revised  Statutes,  732,  section  80,^*  was  to  prevent  the 
husband's  common-law  rights  by  curtesy  attaching  on  an  absolute 
conveyance  in  fee  to  the  wife."^ 

z  Revised  Statutes,  735,  Section  no,  and  z  Revised  Statutes,  736,  Section 
XZ7.  I  Revised  Statutes,  735,  section  iio,^'^  and  i  Revised  Statutes, 
736,  sectipn  117,'*  generally  stated  the  common-law  rules.  Such 
legislation  was  not  an  innovation  on  the  common-law,^®  excepting, 
perhaps,  as  to  the  mode  in  which  a  feme  covert  should  acknowledge 
a  deed  in  execution  of  her  power,  and  this  acknowledgment  was  to 
be  in  precise  conformity  to  existing  law,  which  in  turn  was  founded 
on  the  old  law  of  the  province  of  New  York  relating  to  conveyances 
and  the  custom  of  old  London.  By  the  terms  of  a  settlement  the 
execution  of  a  wife's  power  might  always  be  made  to  depend  on 
the  husband's  assent,  as  stated  in  i  Revised  Statutes,  735,  section 
no. 

Under  the  Revised  Statutes.  Under  the  Revised  Statutes,  at  least 
prior  to  1848,*^^  it  was  held  that  a  married  woman  might  not  execute 
a  power  over  her  personal  estate  by  will.^  If  such,  a  rule  was  in- 
tentional it  was  a  departure  of  the  revisers  from  the  common  law, 


•8  Jan.  I,  1830. 

« Wright  V.  Tallmadgc,  15  N.  Y. 
307i  3^3\  cf.  Wadhams  v.  Amer. 
Home  Miss.  So.,  12  id.  415,  423 ;  Lea- 
vitt  v.  Pell,  25  id.  474,  478. 

'0 1  Chance,  Pow.  181 ;  i  Sugd. 
Pow.  181,  191;  Roper,  Husb.  &  W., 
chaps.  19,  21 ;  Macqueen,  Husb.  & 
W.,  chap.  3,  pt.  2;  Notes  to  Hulmc 
V.  Tenant,  i  White  &  Tudor,  Lead. 
Cas.  in  Eq.  536,  543;  Richardson  v. 
Pulver,  63  Barb.  67 ;  Vines  v.  Clarke, 
III  App.  Div,  12. 


'^'^  Supra,  p.  605. 

72  Wright  v.  Tallmadgc,  15  N.  Y. 

307,  313. 
'^^  Supra,  p.  605. 

7*  I  Sugd.  Pow.  191. 

^^  Supra,  p.  605,  €t  infra,  I  302, 
Real  Prop.  Law. 

''^Chap.  200,  Laws  of  1848;  chap. 
375,  Laws  of  1849;  2  R.  S.  60,  f  21. 

"2  R.  S.  60,  I  21,  Wadhams  v. 
The  Amer.  Home  Miss.  So.»  12  N. 
Y.  415. 
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and  in  a  wrong  direction.^®  The  legislative  amendment  of  1867^ 
in  any  event,  fmally  provided  that  every  female  might  bequeath  her 
personal  estate/®  thus  explicitly  removing  any  disability  of  a  feme 
covert  to  execute  a  power  of  appointment  or  disposition  by  will  of 
her  personal  estate. 

Marxied  Women's  Acta.  It  was  not  until  after  the  Constitution  of 
1846  that  a  series  of  acts,  beginning  with  the  year  1848,  placed  a 
married  woman's  separate  estate  on  the  same  basis  as  the  estate 
of  feme  sole.^  These  acts  made  a  married  woman's  power  of  dis- 
position of  her  estate  as  absolute  as  that  of  a  man's  over  his  estate; 
indeed,  they  left  her  in  a  better  position,  for  his  curtesy  initiate  can 
now  be  defeated  by  her  conveyance  or  will  without  her  husband's 
assent,®*  whereas  he  cannot  thus  defeat  her  dower  inchoate.  Under 
the  present  law  the  separate  acknowledgment  of  a  married  woman 
in  any  case  is  unnecessary.**  This  was  in  accordance  with  pre- 
existing law.®^ 

Effect  of  Section,  Supra.  In  view  of  the  status  of  a  feme  covert 
in  the  present  law,®*  it  is  extremely  improbable  that  this  section  of 
the  Real  Property  Law  now  serves  any  end,  except  a  declaration 
of  the  law  otherwise  stated. 


TO  Strong  V.  Wilkin,  i  Barb.  Ch.  9; 
Moehring  v.  Mitchell,  id.  264. 
7«  Chap.  782,  Laws  of  i9&fi 
^Chap.  200,  Laws  of  1848;  chap. 
576,  Laws  of  1853;  chap.  375,  Laws 
of  1849;  chap.  90,  Laws  of  i860;  re- 
pealed by  chap.  172,  Laws  of  1862; 
chap.  249,  Laws  of  1879,  as  amd. 
by  chap.  300,  Laws  of  1880;  chap. 
472,  Laws  of  1880;  chap.  381,  Laws 
of  1884;  chap.  537,  Laws  of  1887; 
chap.  51,  Laws  of  1890;  chap.  594, 
Laws  of  1892;  chap.  272,  Laws  of 
1896;  chap.  405,  Laws  of  1905;  and 
see  chap.  616,  Laws  of  1892,  as  to 
release  of  dower  by  divorced  women. 
See  now  "The  Domestic  Relations 
Law,"  chap.  14,  Consolidated  Laws; 
repealing  and  re-enacting  most  or  all 
of  the  foregoing  acts. 


81  Hatfield  v.  Sneden,  54  N.  Y. 
280,  287;  Burke  v.  Valentine,  5  Abb. 
Pr.  N.  S.  164,  62  Barb.  412;  Wells 
V.  Betts,  45  App.  Div.  115,  118;  Mat- 
ter of  Baird,  30  Misc.  Rep.  668 ;  Mat- 
ter of  Clarke,  40  Hun,  237;  Spindler 
V.  Gibson,  75  App.  Div.  444;  Vines 
V.  Clarke,  in  id.  12. 

82  §  302,  Real  Prop.  Law. 

83  Chap.  249,  Laws  of  1879;  chap. 
300,  Laws  of  1880;  Richardson  v. 
Pulver,  63  Barb.  67. 

8*  The  Domestic  Relations  Law^ 
constituting  chap.  48  of  the  General 
Laws;  chap.  272,  Laws  of  1896,  now 
chap.  19,  Laws  of  1909,  chap.  I4» 
Consol.  Laws. 
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§  143.  Capacity  to  take  a  special  and  benefl^al  power.   A 

special  and  beneficial  power  may  be  granted, 

1.  To  a  married  woman,  to  dispose,  during  the  marriage, 
and  without  the  concurrence  of  her  husband,  of  any  estate 
less  than  a  fee,  belonging  to  her,  in  the  property  to  which 
the  power  relates;  or, 

2.  To  a  tenant  for  life,  of  the  real  property  embraced  in 
the  power,  to  make  leases  for  not  more  than  twenty-one 
years,  and  to  commence  in  possession  during  his  life;  and 
such  a  power  is  valid  to  authorize  a  lease  for  that  period 
but  is  void  as  to  the  excess. 

Formerly  section  123,  Real  Property  Law  of  1896,  chapter  XL VI,  General 
Laws: 

8  123.  Capacity  to  take  a  special  and  beneficial  power. —  A  special  and 
beneficial  power  may  be  granted, 

1.  To  a  married  woman,  to  dispose,  during  the  marriage,  and  without 
the  concurrence  of  her  husband,  of  any  estate  less  than  a  fee,  belonging 
to  her,  in  the  property  to  which  the  power  relates;  or, 

2.  To  a  tenant  for  life,  of  the  real  property  embraced  in  the  power,  to 
make  leases  for  not  more  than  twenty-one  years,  and  to  commence  in 
possession  during  his  life;  and  such  a  power  is  valid  to  authorize  a  lease 
for  that  period  but  is  void  as  to  the  excess.^ 

Section  123  was  formerly  i  Revised  Statutes,  733,  section  87: 

S  87.  A  special  and  beneficial  power  may  be  granted, 

1.  To  a  married  woman,  to  dispose,  during  the  marriage,  and  without  the 
concurrence  of  her  husband,  of  any  estate  less  than  a  fee,  belonging  to  her, 
in  the  lands  to  which  the  power  relates: 

2.  To  a  tenant  for  life  of  the  lands  embraced  in  the. power,  to  make  leases 
for  not  more  than  twenty-one  years,  and  to  commence  in  possession  during 
his  life.8® 

Comment  on  Section.  The  first  subdivision  of  this  section,  it  should 
be  remembered,  was  first  enacted  at  a  time  when  the  husband's 
common-law  power  to  make  leases  of  the  wife's  estate,  and  to  take 
the  rents  and  profits,®^  had  not  been  entirely  taken  away  by  the 
Married  Women's  Acts.^  Prior  to  those  acts,  and  when  the  Re- 
vised Statutes  were  enacted,  it  was  common  practice  for  a  settlor 
of  an  estate  on  a  female  to  empower  her,  when  a  married  woman, 
to  make  leases.    Even  where  the  property  was  limited  to  her  sepa- 

w  Repealed  by  Real  Prop.  Law  of         ^  i  Roper,  Husb.  &  W.  55,  90;  a 
»909»  i  460,  art   14,  chap.  50,  Con-      Kent,  Comm.  130,  133. 
solidated  Laws.    Sec  below,  I  46a  ^  Supra,  p.  607,  n.  8a 

M  Repealed,    chap.   547,    Laws   of 
j8^ 
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"rate  use,  a  feme  covert  could  not  at  common  law  dispose  of  it  dur- 
ing the  marriage  otherwise  than  by  fine  or  recovery ;  nor  could  she 
lease  it  unless  a  power  to  do  so  was  given  her  by  the  settlement.^® 
When  she  was  thus  empowered  to  make  leases  the  husband's  con- 
currence to  her  appointment  was  unnecessary.^  When  such  a 
power  was  contained  in  a  settlement,  Sugden*s  opinion  generally 
was  that  the  husband's  consent  was  not  necessary  in  any  case  to  the 
wife's  appointment,  assuming  the  power  to  be  well  limited  to  her.®^ 

Section  143,  supra.  This  section,  it  will  be  observed,  confines  the 
grant  of  a  special  beneficial  power  to  a  married  woman  to  such 
powers  as  were  formerly  denominated  appendant.  It  does  not  in 
terms  authorize  or  prohibit  the  giving  to  her  of  a  special  and  bene- 
ficial power  to  dispose  of  an  estate  or  interest  not  limited  to  her.®^ 
The  first  subdivision  of  this  section  was  originally  drawn  at  a  time 
when  a  married  woman's  power  of  disposition  over  her  own  estate 
was  limited.  The  express  retention  of  this  section  in  this  act  was, 
therefore,  not  indispensable.®^  The  first  subdivision  of  this  section 
has  no  relation  to  powers  in'  trust,^  or  to  general  beneficial 
powers.^  It  is  very  common  to  give  a  married  woman  a  special 
or  general  power  in  trust,  or  a  general  beneficial  power,  such  as  a 
power  to  appoint  estates  in  fee  to  her  children  or  husband,  or  gen- 
erally to  her  right  heirs  at  her  own  will ;  and  such  powers  need  not 
be  appendant  or  appurtenant,  or,  in  other  words,  need  not  depend 
on  the  estate  of  the  grantee  of  the  power .®^ 

Tenant  for  Lifers  Leasing  Power.  In  regard  to  the  second  subdivi- 
sion of  this  section,  we  should  recall  that,  without  statutory  au- 
thority or  the  grant  of  a  power,  tenants  for  life  had  no  right  to 
make  leases  beyond  their  own  lives.  They  had  no  authority  to 
bind  estates  in  remainder  or  reversion.®^  A  statute  in  the  time  of 
King  Henry  VIII  first  gave  tenants  in  tail,  and  a  husband,  seised 

»2    Roper,    Husb.    &    W.     182;  ^S  137,  Real  Prop.  Law. 

Cruise,  Dig.,  tit.  32,  chap.  5,  S  73;  ^  Jackson  v.   Edwards,  22  Wend 

and  id.,  tit.  32,  §i  34,  35;  cf,  Mac-  498,  508. 

queen,  Husb.  &  W.  33,  295.  w  Jackson  v.  Edwards,  22  Wend. 

w  I  Sugd.  Pow.  191.  498,  508;  Kane  v.  Astor's  Exrs.,  9  N. 

•1 1  Sugd.  Pow.  191.  Y.   113;   Cutting  v.   Cutting,   86  id. 

W  Jackson    v.    Edwards,    7    Paige,  522,  532;  and  see  Genet  v.  Hunt,  113 

386,  400;  affd.,  22  Wend.  498;  Cut-  id.  170,  as  to  power  there  mentioned 

ting  V.  Cutting,  86  N.  Y.  522,  533;  in  first  settlement  conceded  valid. 

Matter  of  Zefita,  Countess  de  Rohan-  »7  Smith,  Real  &  Pers.  Prop.  528; 

Chabot,  167  id.  280.  Taylor,  Landl.  &  Ten.,  I  113;  MulU- 

^See  under  preceding  section.  gan  v.  Cox,  26  Misc.  Rep.  yo^ 
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in  right  of  his  wife  (provided  the  wife  joined),  power  to  make  . 
leases  for  definite  terms  of  twenty-one  years  to  commence  in  pos- 
session.^ Where  a  general  power  was  granted  to  make  leases,  it 
was  always  construed  to  authorize  leases  in  possession  and  not  in 
reversion.®®  But  a  settlor  of  an  estate  might,  independently  of 
statute,  grant  a  power  to  make  leases,  as  well  in  possession  as  in 
reversion,  and  a  lease  to  bind  the  reversion  was  then  good.*  In 
such  cases  the  rents  followed  the  reversion  or  remainder.* 

Leases  by  Trustees  of  tlie  Statutory  Trusts.  A  most  interesting  ques- 
tion also  arises  since  the  Revised  Statutes,  concerning  leases  by 
trustees  of  the  express  or  statutory  trusts.  They  are  expressly^ 
declared  to  have  the  whole  estate  or  a  fee  simple,'  yet  in  severat 
cases  they  are  treated  as  tenants  pur  autre  vie.  If  a  trustee  of  an 
express  trust,  mentioned  in  the  96th  section  of  this  act,  has  an 
estate  pur  autre  vxe^  then  it  is  obvious  that  this  section  had  origin- 
ally no  relation  to  such  estates  of  trustees,  and  that  it  referred 
wholly  to  limitations  of  estates  for  life  of  grantee,  for  it  confines, 
the  leases  to  twenty-one  years  to  commence  in  possession  during 
the  life  of  tenant  for  life.  This  cannot  refer  to  an  estate  pur  autre 
vie? 

In  view  of  the  uncertainty  of  the  law  relating  to  the  quantity  of 
the  estate  taken  by  trustees  of  an  express  trust,®  every  well  drawn 
settlement,  either  by  deed  or  by  will,  should  contain  an  express, 
grant  of  a  power  to  make  leases,  to  bind  remaindermen  or  rever- 
sioners, especially  when  the  estate  consists  of  building  lots  in  great 
cities.'' 

Leases  by  Life  Tenants  in  Excess  of  One  and  Twenty  Tears.       Before 
"  The  Real  Property  Law' of  1896  "  it  was  also  intimated  that  leases 
by  life  tenant  beyond  twenty-one  years  were,  under  the  Revised 
Statutes,  void  in  toto,  and  not  as  to  the  excess  only.*    The  Commis- 

•832  Henry  VIII,  chap.  28.  29  id.  174;  Matter  of  City  of  New 

•»  Cruise,    Dig.,    tit.   32,    chap.    15,      York    (iioth   Street),  81   App.   Div. 

I  24.  27. 

"1  Cruise,    Dig.,    tit.    32,    chap.    JS*         *  Matter    of    City    of    New    York 

i  41;  2  Sugd.  Pow.  338;  Farw.  Pow.  (iioth  Street),  81  App.  Div.  27. 
(ist  ed.)  481.  0  See  above,  under  St  96,  100,  and 

*2  Chance,  Pow.  220.  ic6. 

•See  above,  pp.  486,  488,  489.  ^Van  Norden  Trust  Co.  v.  Dono- 

*  Supra,  pp.  324,  488,  489,  cf.  Mat-  hue,  122  App.  Div.  at  p.  56. 
ter  of  McCaffrey,  50  Hun,  371,  374;         •Root    v.    Stuyvesant,    18    Wend. 

Gomez  v.  Gomez,  147  N.  Y.  195,  200;  257;    cf.    Matter    of    McCaffrey,    5a 

Matter  of  Hoysradt,  20  Misc.  Rep.  Hun,  371. 
265,  270;  Matter  of  Armory  Board, 
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sioners  of  Statutory  Revision  remodeled  the  section  so  as  to  make 
only  the  term  in  excess  of  twenty-one  years  void.® 

Leasing  Power  not  Separately  Assignable.  It  is  to  be  noticed  that  the 
the  power  of  a  life  tenant  to  make  leases  is  not  assignable  as  a 
separate  interest.^^  But  a  mortgage  by  life  tenant  does  not  extin- 
guish a  leasing  power.*' 

Leases  of  Agricultural  Lands.  A  power  to  make  leases  for  twenty- 
one  years  under  this  section  is  now  overridden  by  the  Constitution 
in  cases  of  rental  leases  of  agricultural  lands.^^ 
'Leases.  Leases  are  the  mode  in  which  chattel  interests  in  lands 
are  usually  created  or  acquired.*^  If  for  a  longer  term  than  one 
year  they  must  be  in  writing.** 

•See  the  note  to  this  section  by         "^ Supra,  pp.  158,  171. 
Commissioners    of    Statutory    Revi-         1*  See   above,    §    242,    Real    Prop, 
sipn.  Appendix  II,  infra.  Law,    and   Israelson   v.   Wollenberg, 

^^  Infra,  §  155,  Real  Prop.  Law.         63  Misc.  Rep.  293. 

1*  Infra,  I  156,  Real  Prop.  Law. 

*2  Art.  I,  Const.  1846 ;  art.  I,  Const. 
i%M.-5,  i  13 ;  see  above,  pp.  82,  160, 
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§  144.  Reservation  of  a  power.  The  grantor  in  a  conveyance 
may  reserve  to  himself  any  power,  beneficial  or  in  trust, 
which  he  might  lawfully  grant  to  another ;  and  a  power  thus 
reserved  shall  be  subject  to  the  provisions  of  this  article,  in 
the  same  manner  as  if  granted  to  another. 

Formerly  section  124,  Real  Property  Law  of  1896,  chapter  XL\^I,  General 
Laws^ 

I  124.  Reservation  of  a  power. —  The  grantor  in  a  conveyance  may  reserve 
to  himself  any  power,  beneficial  or  in  trust,  which  he  might  lawfully  grant 
to  another;  and  a  power  thus  reserved,  shall  be  subject  to  the  provisions 
of  this  article,  in  the  same  manner  as  if  granted  to  another.^^^ 

Formerly  i  Revised  Statutes,  735,  section  105 : 

S  105.  The  grantor  in  any  conveyance,  may  reserve  wO  himself  any  power, 
beneficial  or  in  trust,  which  he  might  lawfully  grant  to  another ;  and  every 
power  thus  reserved,  shall  be  subject  to  the  provisions  of  this  article,  in  the 
same  manner  as  if  granted  to  anotherJ^ 

Old  Law  Concerning  Powers  of  Revocation.  At  common  law  a  power 
of  revocation  could  not  be  reserved  or  granted,  for  it  was  deemed 
repugnant  to  the  grant.^®  But  after  the  Statute  of  Uses,  powers 
of  revocation  might  be  reserved  in  almost  any  conveyance,*^  except 
bargains  and  sales  and  covenants  to  stand  seised,  which  were  not 
effected  by  transmutation  of  possession.*®  When  the  statute  of  2J 
Elizabeth,  chapter  4,  made  instruments  containing  powers  of  revo- 
cation reserved  to  settlors  fraudulent  as  against  subsequent  pur- 
chasers of  the  settlor,  they  fell  into  disuse  in  voluntary  settle- 
ments.*® But  they  remained  in  common  use  in  connection  with 
powers  of  appointment  in  settlements  not  voluntary  and  in  devises.** 
The  likeness  between  powers  of  revocation  and  conditions  in  deed 
is  sometimes  noticed.^* 

Modem  Law  Concerning  Powers  of  Revocation.  Formerly  the  power 
most  usually  reserved  to  a  settlor  was  a  power  of  revocation,  and 
this  power,  although  a  beneficial  power,  may  be  reserved  in  settle- 

i*H  Repealed  by  Real  Prop.  Law  of         i«  i  Sugd.  Pow.  160,  177. 
1909,  §  460,  art.   14,  chap.  50,  Con-         i»  Supra,  p.  573,  under  I  130,  Real 
solidated  Laws.    See  below,  §  460^         Prop.  Law. 

1*  Repealed,    chap.    547,    Laws    of         20  Supra,  pp.  572,  573. 
1896.  21 1  Chance,  Pow.  xo6i 

i«Co.  Litt  237a. 

^"^  Supra,  p.  572,  under  I  130^  Real 
Prop.  Law. 
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ments  since  the  Revised  Statutes.^  But  such  a  power  if  absolute, 
or  at  the  will  of  the  grantor,  may  still  be  void  as  against  subse- 
quent purchasers  from  the  donee  of  the  power. ^  A  conveyance 
by  intending  husband  to  trustees  for  the  benefit  of  a  future  wife, 
with  power  to  settlor  to  revoke  in  case  the  contemplated  marriage 
shall  not  take  place,  is,  however,  a  valid  reservation.-*  It  does  not 
avoid  the  whole  settlement  as  to  .creditors  of  the  husband,^  for 
marriage  is  the  highest  consideration  known  to  the  law,  even  as 
against  creditors  and  under  the  statutes  against  fraudulent  con- 
veyances. Consequently  such  a  power  of  revocation  is  not  absolute 
a  marriage  settlement. 

Powers  of  Appointment.  Powers  of  appointment  may  certainly  be 
granted  under  this  article,  as  under  the  Revised  Statutes,^®  and, 
therefore,  may,  according  to  this  section,  be  reserved  to  grantors 
in  conveyances,  unless  such  powers  are  purely  beneficial  and  con- 
demned by  section  136  of  this  act.^ 

Usual  Powers  in  Settlements  of  Estates.  The  powers  usually  inserted 
in  most  settlements  of  estates  :prior  to  the  Revised  Statutes  were 
leasing  powers,  powers  of  sale,  powers  to  charge  generally,  powers 
to  jointure,  and  powers  to  make  advancements  to  children.  It  is 
apprehended  that  most  of  these  powers,  if  not  beneficial  powers 
only,  may  be  lawfully  granted  under  this  article,  and,  therefore, 
may  be  lawfully  reserved  to  a  grantor.^  This  would  be  very  clear 
were  it  not  that  all  powers  are  now  declared  either  beneficial  or  in 


22  Belmont  v.  O'Brien,  12  N.  Y. 
394,  404;  Van  Cott  V.  Prentice,  104 
id.  45;  Van  Hesse  v.  MacKaye,  136 
id.  114;  Locke  v.  F.  L.  &  T.  Co.,  140 
id.  135,  142;  Campbell  v.  Low,  9 
Barb.  585;  Matter  of  Masury,  28"* 
App.  Div.  580;  affd.,  159  N.  Y.  532; 
Matter  of  Bostwick,  160  id.  489; 
Schreyer  v.  Schreyer,  43  Misc.  Rep. 
520,  loi  App.  Div.  456;  Robb  v. 
Washington  &  Jefferson  College,  103 
id  '^Ty  353;  Matter  of  Skinner,  45 
Misc.  Rep.  559;  Newton  v.  Jay,  107 
App.  Div.  457;  Dickey  v.  Gold- 
schmidt,  60  Misc.  Rep.  258;  cj, 
Adams  v.  Adams,  iii  App.  Div.  390; 
8  267,  Real  Prop.  Law. 

23  §S   145,  2fi7,  Real  Prop.  Law. 

2*  This  is  a  "  beneficial  power,"  but 
as  it  is  one  mentioned  in  this  article 


of  this  law  it  is  not  void  under 
§  136,  supra.  Marvin  v.  Smith,  56 
Barb,  at  p.  605;  Cutting  v.  Cutting, 
86  N.  Y.  522,  534. 

25  Cf.  §  145,  Real  Prop.  Law,  and 
§  267,  ibid. 

20  Supra,  p.  579 ;  Cutting  v.  Cutting, 
86  N.  Y.  522;  Genet  v.  Hunt,  113 
id.  158;  Hume  v.  Randall,  141  id. 
499;  Read  v.  Williams,  125  id.  at  p. 
569;  Wainwright  v.  Low,  132  id. 
313 ;  Matter  of  Union  Trust  Co.,  179 
id.  261.  264;  Robb  V.  Washington 
&  Jefferson  College,  103  App.  Div. 
327,  353;  Monjo  V.  Woodhousc,  11 1 
id.  80;  affd.,  185  X.  Y.  295. 

^ Supra,  §  136,  Real  Prop.  Law; 
4  Kent,  Comm.  ^37. 

284  Kent,  Comm.  336,  337. 
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trust  ;^  and  that  beneficial  powers  not  authorized  by  this  article 
are  declared  void.^  But  in  the  case  of  Cutting  v.  Cutting,^^  it  is 
to  be  observed  that  the  court  declined  to  place  the  very  narrow 
construction,  there  contended  for,  on  the  section  declaring  certain 
beneficial  powers  void.^ 

Leasing  Power  in  Trust.  A  leasing  power,  if  in  trust,  is  now  valid 
as  an  express  statutory  trust,^  or  as  a  power  in  trust,**^*  in  some 
cases.  So  a  special  beneficial  power  to  make  leases  may  be  given 
to  a  life  tenant.^'  Whether  a  settlor  of  an  estate  may  now  reserve 
to  himself  a  power  to  make  leases,  and  receive  the  rents  for  his 
own  benefit,  where  he  does  not  reserve  a  life  estate,  is  another 
question.  Such  a  power  is  certainly  a  special  beneficial  power 
under  the  136th  section,  and  it  falls  under  the  condemnation  of  that 
section.^*  The  reservation  of  such  a  power  in  a  settlement  would, 
however,  be  tantamount  to  the  reservation  of  a  life  estate,  or  to  the 
grant  of  a  remainder,  both  valid  limitations.^^  A  leasing  power  at 
common  law  was  nothing  but  a  declaration  of  a  future  use,^  and 
the  reservation  of  a  leasing  power  with  the  right  to  take  the  rents 
would  now  be  a  declaration  of  a  use  to  the  grantor,  which,  if  not 
good  as  a  power,  might  be  good  as  the  reservation  of  an  estate,  if 
less  than  a  fee.^® 

Distinction  Between  Reservation  of  a  Power  and  Reservation  of  an  Estate. 
The  distinction  between  a  reservation  of  a  power  and  the  reserva- 
tion of  an  estate  is  not  always  clear  at  the  present  day.*^  A  reser- 
vation is  always  construed  in  favor  of  a  grantee  for  value.*^ 

^  Supra,  pp.  584,  588.  3«Towler   v.    Towler,    142    N.   Y. 

^  Supra,  I  136,  Real  Prop.  Law.  371,  376.     How  far  a  power  and  a 

3>  86  N.  Y.  at  p.  535.  fee  may  coexist  in  the  same  person, 

32  I  R.  S.  733,  §  92.  considered,     i  Chance,  Pow.  16,  17; 

33  8  96,  Real  Prop.  Law.  Farw.    Pow.    (ist  ed.)   27;  4  Kent, 
3*  §  97,  Real  Prop.  Law.  Comm.  348. 

35  I  143,  Real  Prop.  Law.  *^  Towler    v.    Towler,    142    N.    Y. 

3flCA     Root     V.     Stuyvesant,     18  371;, Matter  of  Brooklyn  Trust  Co., 

Wend.    257.      In    the   case    of    Fitz-  34  Misc.  Rep.  205;  Lewis  v.  Howe, 

gcrald  V.   Fauconberge,   Fitz.  207,   3  64  App.  Div.  572;  Matter  of  Skinner, 

Bro.    P.    C.    543,    a   gene.-a!    leasing  45  Misc.  Rep.  559;  Adams  v.  Adams, 

power  was   reserved   to  settlor,  and  114    App.    Div.    390,    395;    Boon    v. 

treated  as  good  at  common  law.   But  Castle,  61  Misc.  Rep.  474,  477. 

see  §  155,  Real  Prop.  Law.  *i  Myers  v.  Bell  Telephone  Co..  83 

37  Matter  of  Brandreth,  169  N.  Y.  App.  Div.  623;  Mason  v.  Thwing,  94 

437,  440.  id.  77. 

3*^2  Cliance,  Pow.  219. 
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Heservation  of  a  Power  to  Mortgage.  A  reservafion  of  a  power  to 
mortgage  or  charge  may  be  valid.  It  is  but  a  power  of  revocation,*^ 
which,  if  absolute,  is  void  as  to  creditors,  purchasers  and  debtors 
only,  under  subsequent  sections  of  this  act.** 

Power  to  Charge  Generally.  A  power  to  charge  generally,^  and  a 
power  to  jointure,*'  may  be  granted  to  another,  and,  therefore, 
may  be  reserved  under  this  section,  and  as  between  grantor  and 
grantee  of  the  power,  such  a  power  to  charge  generally  is  valid,  and 
.^ub  modo  it  is  valid  as  to  the  limitation  in  remainder.**  A  power  of 
sale  to  be  exercised  only  with  the  consent  of  the  grantor,  and  to 
be  manifested  by  the  grantor's  joining  in  the  deed,  constitutes  a 
valid  reservation,*^  for  such  a  power  may  be  granted  to  another.** 

42  Campbell  v.  Low,  g  Barb.  585,  ^  Towler   v.   Towler,    142    N.    Y. 

592,   593;    Marvin   v.    Smith,   56   id.  371. 

^)Go;  Newton  v.  Jay,  J07  App.  Div.  "^^See  below,  H  145,  149,  150,  151, 

457.  152,  153,  159,  Real  Prop.  Law. 

**See  below,  {I  145,  149,  150,  151,  *7Kissam  v.  Dierkes,  49N.  Y.602; 

152,    153,   159  and   267,   Real    Prop.  §    173,   Real   Pr6p.  Law,   and  cases 

Law.  there  cited. 

^Jackson  v.   Edwards,  22  Wend.  ^Stokes   v.   Hyde,    14   App.   Div. 

498,  508;  Monjo  V.  Woodhottse,  185  530;  Phillips  v.  Davies,  92  N.  Y.  199. 
N.  Y.  295. 
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§  145.  Effect  of  power  to  revoke.    Where  the  grantor  in  a 

conveyance  reserves  to  himself  for  his  own  benefit,  an  abso- 
lute power  of  revocation,  he  is  to  be  still  deemed  the  absolute 
owner  of  the  estate  conveyed,  so  far  as  the  rights  of  cred- 
itors and  purchasers  are  concerned. 

Formerly  section  125,  Real  Property  Law  of  iB^  chapter  XLVI,  General 
Laws: 

§  125.  Effect  of  power  to  revoke. —  Where  the  grafiior  in  a  conveyance 
reserves  to  himself  for  his  own  benefit,  an  absolute  power  of  revocation, 
he  is  to  be  still  deemed  the  absolute  owner  of  the  estate  conveyed,  so  far 
as  the  rights  of  creditors  and  purchasers  are  concemed.*8% 

Section  125  was  formerly  i  Revised  Statutes,  733»  section  86: 
§  86.  Where  the  grantor  in  any  conveyance  shall  reserve  to  himself,  for 
his  own  benefit,  an   absolute  power  of  revocation,  such  grantor   shall  be 
deemed  the  absolute  owner  of  the  estate  conveyed,  so  far  as  the  rights  of 
creditors  and  purchasers  are  concerned.*® 

Rwervation  of  a  Power  of  Revocation.  A  reservation  of  a  power  of 
revocation  long  before  the  Revised  Statutes  endangered  the  instru- 
ment containing  it,  after  the  statute  of  27  Elizabeth,  chapter  4 ;  at 
least  in  a  voluntary  settlement  and  as  to  subsequent  purchasers.*^ 
While  the  statute  (13  Eliz.,  chap.  5)  did  not  expressly  avoid  such 
instruments  as  to  creditors,  a  power  of  revocation  to  a  settlor  was 
deemed  a  badge  of  fraud,  as  he  thereby  remained  the  owner  of  the 
property.^^  These  statutes  were,  in  substance,  re-enacted  in  New 
\ork,'^2  and  the  Revised  Statutes  made  them  only  more  explicit  as 
to  powers  of  revocation.*® 

Effect  of  Section.  The  present  section  (145)  ^f  this  act  likewise 
avoids  instruments  containing  absolute  powers  of  revocation,  but 
only  as  to  creditors  and  subsequent  purchasers.  Its  construction 
depends  on  the  principles  long  animating  the  adjudications  on  the 
old  statutes  directed  against  fraudulent  conveyances.  An  instrument 
reserving  or  creating  an  absolute  power  of  revocation  to  settlor  may 

48%  Repealed  by  Real  Prop.  Law  of  "  Peacock   v.    Monk     i    Ves.    Sr. 

,909,   8  460,  art.   14.  chap.  50.  Con-  ^3^^^  ^^hance,  Pow    i^  se, 

solidated  Laws.    See  below,  I  460.  « 2  J.  &  V.  88     i  R-  ^75,  and 

4»  Repealed,    chap.    547,    Laws    of  see  below,  under   §§   262,  267.  Real 


1896. 


Prop.  Law. 


BO  2  Chance,  Pow.  150;  Sugd.  Vend.         «  i  R.  S.  733,  «  86;  2  R.  S.  114. 
475;  Riggs  V.  Murray,  2  Johns.  Ch.      •  3- 
565,  579,  580;  cf.  i  267,  infra,  Real 
Prop.  Law 
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be  valid  inter  partes  "  and  void  as  to  the  State  and  other  creditors 
and  purchasers  prejudiced.^ 

Reseryation  of  Power  of  Reyocation  in  Marriage  Settlements.  But  a  res- 
ervation of  a  power  of  revocation  in  a  settlement  made  in  contem- 
plation of  marriage,  in  the  event  that  the  niiarriage  do  not  take 
place,  is  not  an  absolute  power  of  revocation  within  the  meaning 
of  this  section,  and  is  valid  as  against  creditors.^  The  same  ends 
intended  by  the  reservation  of  a  power  of  revocation  may  be  ac- 
complished by  the  reservation  to  settlor  of  a  legal  estate,  or  by  the 
reservation  of  a  reversion  after  an  estate  for  the  life  of  the  in- 
tending wife.'*'' 

Where  the  reservation  of  a  power  absolute  is  contained  in  a 
covenant  to  stand  seised,  or  where  a  fee  results  to  the  donee  of  the 
power,  a  question  may  arise  how  far  a  fee  and  a  power  may 
co-exist.** 

Power  of  Revocation  Appropriate  in  Some  Settlements.'  Not  only  does 
the  reservation  of  a  power  of  revocation  not  invalidate  the  instru- 
ment in  which  it  is  contained  in  all  cases,  but  such  a  power  is  re- 
garded oftentimes  as  most  appropriate,  and  its  omission  will  be 
remedied  at  the  suit  of  the  settlor.** 


*^Conkling  v.  Davies,  14  Abb.  N. 
C.  499;  Belmont  v.  O'Brien,  12  N.  Y. 
394,  404;  Van  Cott  V.  Prentice,  104  id. 
45;  Von  Hesse  v.  MacKaye,  136  id 
114;  Locke  V.  F.  L.  &  T.  Co.,  140  id. 
135,  142;  Gilman  v.  McArdle,  99  id. 
45i»  457;  Lore  v.  Dierkes,  16  Abb. 
N.  C.  47,  54;  Matter  of  Masury,  28 
App.  Div.  580;  affd.,  159  N.  Y.  532; 
Matter  of  Bostwick,  160  id.  489; 
Newton  v.  Jay,  107  App.  Div.  457; 
Real  Prop.  Law,  §§  262,  263,  267. 

**  Id.,  supra;  Von  Hesse  v.  Mac- 
Kaye, 136  N.  Y.  114;  Robb  V.  Wash- 
ington &  Jefferson  College,  103  App. 
Div.  327,  353;  Schreyer  v.  Schreyer, 
loi  id.  456,  460;  Real  Prop.  Law, 
«  267. 

^Cf.  Belmont  v.  O'Brien,  12  N.  Y. 
394,  404;  Schreyer  v.  Schreyer,  43 
Newton    v.    Jay,    107    id.    457,    and 


Misc.  Rep.  520,  loi  App.  Div.  456; 
S  267,  Real  Prop.  Law. 

*^  Cf.  Adams  v.  Adams,  114  App. 
Div.  390,  395;  Boon  v.  Castle,  61 
Misc.  Rep.  474.  No  appeal  was 
taken  in  this  last  case  as  there  was 
a  will  proven  in  favor  of  grantee  in 
the  deed. 

^  I  Chance,  Pow.  16,  17 ;  2  id. 
623;  Farw.  Pow.  (ist  cd.)  27;  Good- 
eve  Real  Prop.  304;  Rankine  v. 
'  Metzger,  69  App  Div.  264;  Co.  Litt. 
237a. 

^Conkling  v.  Davies,  14  Abb.  N. 
C.  499;  Barnard  v.  Gantz,  140  N.  Y. 
249;  cf.  Gibbs  V.  N.  Y.  Life  Ins.  Co., 
14  Abb.  N.  C.  I ;  Schreyer  v. 
Schreyer,  43  Misc.  Rep.  520,  and  see 
•  cases  cited  supra,  note  54,  p.  617,  and 
under  §  267,  Real  Prop.  Law. 
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Creditors.  As  to  the  nxxle  in  which  a  power  of  revocation  may 
be  enforced  by  creditors,  see  section  159;®°  and  as  to  its  effect 
against  subsequent  purchasers,  see  section  267.®^ 

Execution  of  Power  of  Revocation.  What  is  an  execution  of  a  power 
of  revocation  in  some  instances  is  specified  in  a  subsequent  section 
of  this  act.® 

^  Infra,  Real  Prop.  Law.  «J  3^67,  Real  Prop.  Law. 

^^  Infra,  Real  Prop.  Law. 
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§  146.  Power  to  sell  in  a  mortgage.    Where  a  power  to  sell 

real  property  is  given  to  a  mortgagee,  or  to  the  grantee  in 
any  other  conveyance  intended  to  secure  the  payment  of 
money,  the  power  is  deemed  a  part  of  the  security,  and  vests 
in,  and  may  be  executed  by  any  person  who,  by  assignment 
or  otherwise,  becomes  entitled  to  the  money  so  secured  to  be 
paid. 

Formerly  section  126,  Real  Property  Law  of  1896,  chapter  XL VI,  Gen- 
eral Laws: 

i  126.  Power  to  sell  in  a  mortgage.— Where  a  power  to  sell  real  prop- 
erty is  given  to  a  mortgagee,  or  to  the  grantee  in  any  other  conveyance 
intended  to  secure  the  payment  of  money,  the  power  is  deemed  a  part  of 
the  security,  and  vests  in,  and  may  be  executed  by  any  person  who,  by 
assignment  or  otherwise,  becomes  entitled  to  the  money  so  secured  to  be 
paid.® 

Section  126  was  formerly  i  Revised  Statutes,  737,  section  133: 

8  133.  Where  a  power  to  sell  lands,  shall  be  given  to  the  grantee,  in  any 
mortgage  or  other  conveyance  intended  to  secure  the  payment  of  money, 
the  power  shall  be  deemed  a  part  of  the  security,  and  shall  vest  in,  and  may 
be  executed  by  any  person,  who,  by  assignment  or  otherwise,  shall  become 
entitled  to  the  money  so  secured  to  be  paid.^ 

Comment  on  Section.  At  common  law,  if  a  power  of  sale  was  lim- 
ited to  a  mortgagee,  his  heirs  and  assigns,  the  transferee  of  the 
mortgage  might  exercise  the  power.*^  But  otherwise  it  was  doubt- 
ful."® The  Revised  Statutes  dispensed  with  the  necessity  of  a  for- 
mal limitation  to  the  assignees  or  heirs  of  the  mortgagee.  The 
assignment  of  the  security  now  always  carries  with  it  the  power  of 
sale,  contrary  to  the  maxim,  delegatus  non  potest  delegare,^  and  with 
out  the  necessity  of  any  limitation  of  the  power  of  sale  to  the  as- 
signs or  heirs  of  the  original  mortgagee.  It  is  a  power  coupled 
with  an  interest.** 

«3  Repealed  by  Real  Prop.  Law  of  ^An  assignment  might  carry  the 

1909,  I  460,  art.   14,  chap.  50,  Con-  power  of  sale  in  equhy.    Cf.  i  Jones, 

solidated  Laws.    See  below,  §  460.  Mort.,  §  826. 

^  Repealed,    chap.    547,    Laws    of  ^  Waterman    v.    Webster,    108    N. 

1896.  Y.  157,  164. 

05 1    Chance,    Pow.    262 ;    Shaw   v.  «•**  Bergen    v.    Bennett,     i     Caincs 

Summers,    3    Moo.    196;    Bergen   v.  Cas.   i,   15;  Houghtaling  v.  Marvin, 

Bennett,  i  Caines  Cas.  i ;  Wilson  v.  7  Barb.  412. 
Troup,  2  Cow.  195,  236. 
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Powers  Coupled  with  Interest  It  is  a  general  rule  of  law,  that  a 
naked  authority  expires  with  the  life  of  the  person  who  gave  it,*^ 
but  a  power  coupled  with  an  interest  is  not  revoked  by  the  death  of 
the  grantor J^  Chancellor  Kent  was  of  the  opinion  that  even  before 
the  Revised  Statutes,  a  power  of  sale  in  a  mortgage  was  a  power 
with  an  interestj^  The  Revised  Statutes  ended  all  doubt  upon  the 
subject.*^ 

®  Farmers'  Loan  &  Trust  Co.  v.  Ti  Bergen  v.  Bennett,  i  Cai.  Cas.  at 

Wilson,  139  N.  Y.  284;  Hoffman  v.  p.  15. 

Union  Dime  Savings  Bank,  109  App.  ^  i  R.  S.  737,  I  133,  supra;  Ter- 

Div.  24.  wiliger  v.  Ontario  &  S.  R.  R.  Co.» 

70  White  v.  Wagner,  31  Misc.  Rep.  149  N.  Y.  94* 
40a. 
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§  147.  When  power  is  a  lien.  A  power  is  a  lien  or  charge  on 
the  real  property  which  it  embraces,  as  against  creditors, 
purchasers  and  incumbrancers  in  good  faith  and  without 
notice,  of  or  from  a  person  having  an  estate  in  the  property, 
only  from  the  time  the  instrument  containing  the  power  is 
duly  recorded.  As  against  all  other  persons,  the  power  is  a 
lien  from  the  time  the  instrument  in  which  it  is  contained 
.  takes  effect. 

Formerly  section  127,  Real  Property  Law  of  1896,  chapter  XL VI,  General 
Laws: 

S  127.  When  power  is  a  lien. —  A  power  is  a  lien  or  charge  on  the  real 
property  which  it  embraces,  as  against  creditors,  purchasers  and  encum- 
brancers in  good  faith  and  without  notice,  of  or  from  a  person  having  an 
estate  in  the  property,  only  from  the  time  the  instrument  containing  the 
power  is  duly  recorded.  As  against  all  other  persons,  the  power  is  a  lien 
from  the  time  the  instrument  in  which  it  is  contained  takes  efFect^^ 

Section  127  was  formerly  i  Revised  Statutes,  735,  section  107: 
S  107.  Every  power  shall  be  a  lien  or  charge  upon  the  lands  which  it 
embraces,  as  against  creditors  and  purchasers  in  good  faith  and  without 
notice,  of  or  from  any  person  having  an  estate  in  such  lands,  only  from  the 
time  the  instrument  containing  the  power  shall  be  duly  recorded.  As 
against  all  other  persons,  the  power  shall  be  a  lien  from  the  time  the 
instrument  in  which  it  is  contained,  shall  take  effect.^^ 

Recording  Acts.  This  section  is  a  part  of  the  systematic  legislation 
relating  to  the  recording  of  certain  instruments  affecting  title  to 
real  property  in  public  record  offices  J*^  This  section  originally  prob- 
ably referred  exclusively  to  beneficial  powers,  which  are  necessarily 
rights  in  re,  and  may  even  amount  to  a  title  in  fee  to  an  estate.  But 
the  section  is  broad  enough  to  cover  powers  in  trust.  In  principle 
it  is  cumulative,  as  every  conveyance  must  be  recorded  to  be  good 
as  against  persons  without  notice,^®  and  every  will,  in  order  to  be- 
come fully  effective,  probated,  and  a  power  can  be  created  in 
these  instruments  only."  What  applies  to  the  entire  instrument 
must  apply  to  a  part  of  it. 

When  an  instrument  containing  a  power  is  recorded,  the  record 
operates  only  according  to  the  legal  effect  of  the  limitation.     It  can- 

™  Repealed  by  Real  Prop.  Law  of  '^^  Infra,  art.  9,  Real  Prop.  Law. 
1909,  i  460,  art.  14,  chap.  50,  Con-  "^^  Infra,  S  291,  Real  Prop.  Law. 
solidated  Laws.    See  below,  I  460.  'f'' Supra,  S  140,  Real  Prop.  Law. 

7^  Repealed,    chap.    547,    Laws    of 
1896. 
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not  revive  an  extinguished  powerJ^  Actual  notice  of  the  power 
dispenses  with  the  necessity  of  the  record  as  to  the  person  having 
notice. 

Effect  of  Recording  on  Extinguished  Power.  This  section  has  no  appli- 
cation to  a  case  where  a  power  is  extinguished  by  consent  of  the 
parties  in  interest.  In  Prentice  v.  Jansen  a  will  directed  certain 
real  estate  to  be  converted  into  money  and  the  proceeds  distributed. 
The  parties  beneficially  interested  in  the  execution  of  the  power 
elected  to  take  the  land,  which  extinguished  the  power.  It  was 
held  in  substance  that  this  section  had  no  application  to  such  a 
case,  as  the  mere  act  of  recording  the  instrument  in  which  a  power 
was  granted  could  not  revive  an  extinguished  power.''® 

T«  Prentice  v.  Jansen,  79  N.  Y.  478,  ^^  Prentice  v.  Jansen,  79  N.  Y.  478. 
486. 
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§  148.  When  power  is  irrevocable.  A  power,  whether  bene- 
ficial or  in  trust,  is  irrevocable,  unless  an  authority  to  revoke 
it  is  granted  or  reserved  in  the  instrument  creating  the 
power. 

Formerly  section  128,  Real  Property  Law  of  1896,  chapter  XLVI,  Gen- 
eral Laws: 

I  128.  When  power  is  irrevocable,—  A  power,  whether  beneficial  or  in  trust, 
is  irrevccablc,  unless  an  authority  to  revoke  it  is  granted  or  reserved  in 
the  instrument  creating  the  power.^ 

Section  128  was  formerly  i  Revised  Statutes,  735,  section  108: 
S  ic8.  Eve.y  power,  beneficial  or  in  trust,  is  irrevocable,  unless  an  authority 
to  revoke  it,  is  granted  or  reserved  in  the  instrument  creating  the  power .^^ 

Comment  on  Section.  This  section  relates  to  the  construction  of 
original  limitations  of  powers.  It  establishes  a  uniform  rule.  In 
so  far  as  deeds  creating  powers  were  concerned,  before  the  Revised 
Statutes,  some  grants  of  powers  were  in  their  nature  revocable; 
others  not.^  Chancellor  Kent  states  that  the  Revised  Statutes^ 
gave  due  stability  to  the  rules  of  construction  by  declaring  grants 
of  powers  irrevocable,  unless  an  authority  to  revoke  them  be  ex- 
pressly granted  or  reserved.®* 

Powers  of  Attorney.  But  this  rule  has  no  relation  to  common-law 
powers  of  attorney,^  which  remain  in  their  nature  revocable,  unless 
coupled  with  an  interest.®^ 

Powers  in  the  Nature  of  Uses.  Powers  in  the  nature  of  uses,  oper- 
ating under  this  statute,  if  created  by  deed,  are  no  longer  revocable, 
unless  an  authority  to  revoke  them  be  contained  in  the  deed.^  It 
is  otherwise  as  to  powers  created  by  wills  which  are  revocable,  for 
it  is  the  nature  of  a-  will  to  be  ambulatory  until  the  death  of  the 
testator  or  until  revoked  by  a  subsequent  will.^ 


^  Repealed  by  Real  Prop.  Law  of 
1909,  §  460,  art.  14,  chap.  50,  Con- 
solidated Laws.     See  below,  §  460. 

**'  Repealed,  chap.  547,  Laws  of 
1896. 

^  I  Chance,  Pow.  175,  473. 

^  1  R.  S.  735,  8  ic8,  now  this  sec- 
tion. 

*'^-*4  Kent,  Comm.  337. 

^1  130,  Real  Prop.  Law ;  Hutch- 
ins  V.  Hebbard,  34  N.  Y.  24;  Heer- 
nians  v.  Burt,  78  id.  at  p.  267. 


8«  I  Chance,  Pow.  105 ;  Hutchins  v. 
Hebbard,  34  N.  Y.  24;  Morgaa  v. 
Raynor,  5  Alb.  Law  Jour.  109. 

^"^ Supra,  §  148,  Real  Prop.  Law; 
Marvin  v.  Smith,  46  N.  Y.  571,  577; 
Smith  V.  Terry  38  App.  Div.  294, 
397;    Rochevot   v.    Rochevot,   74   id. 

585,  590. 
88  4  Kent,  Comm.  336 ;  cf.  Conover 

v.   Hoffman,   i   Abb.  Ct.  App.   Dec. 
42p. 
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This  Section  does  not  Apply,  when.  The  rule  stated  in  this  section 
does  not  apply  in  the  construction  of  deeds  in  execution  of  a 
power.®®  Prior  to  the  Revised  Statutes,  a  deed  in  execution  of  a 
power  of  revocation  and  new  appointment,  must  contain  a  similar 
power  of  revocation,  or  it  was  executed  once  and  for  all,  and  was 
irrevocable,®^  notwithstanding  a  power  to  revoke  might  ordinarily 
be  executed  toties  quoties,  if  it  was  so  reserved  in  the  deed  of  exe- 
cution.®* This  still  must  be  the  rule.  So,  where  a  power  is  to  be 
executed  by  will,  and  is  so  executed,  it  may  be  revoked  by  a  subse- 
quent will  or  codicil,  without  any  reservation,  and  as  before  the 
Revised  Statutes.®^ 

Covenant  not  to  Execute  Power  of  Revocation.  A  present  power  of 
revocation  might  by  the  common  law  be  released,®^  and  no  doubt  in 
equity  a  covenant  not  to  exercise  such  a  power  or  a  power  of  ap- 
pointment may  in  certain  cases  be  still  good.  Certainly  before  the 
Revised  Statutes  "  covenants  not  to  exercise  powers  in  particular 
events  or  without  the  consent  of  others  were  not  infrequent,  and 
probably  such  a  covenant  operated,  at  least  in  some  cases,  as  a 
legal  defeasance  or  restraint  of  the  power."  ®* 

»The  section,  in  terms,  refers  to  593,  594;  sec  below,  I  167,  Real  Prop. 

instruments  creating  powers,  not  to  Law. 

those  executing  them.  ^2  Chance,  Pow.  591. 

«Farw.  Pow.  271;  I  Sugd.  Pow.  ^2  Chance,   Pow.  591;  note  241, 

462.  Co.   Litt.  237a;   cf.   Brown  v.  Cod- 

wParw.  Pow.  269;  i  Sugd.  Pow.  dington,   72   Hun,    147;    Newton   v. 

462.  Jay,  107  App.  Div.  457;  Newton  ▼. 

«  Austin  v.  Oakes,  117  N,  Y.  577»  Hunt,  59  Misc.  Rep.  633. 
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§  149.  When  estate  for  life  or  years  is  changed  into  a  fee. 

Where  an  absolute  power  of  disposition,  not  accompanied 
by  a  trust,  is  given  to  the  owner  of  a  particular  estate  for 
life  or  for  years,  such  estate  is  changed  into  a  fee  absolute 
in  respect  to  the  rights  of  creditors,  purchasers  and  incum- 
brancers, but  subject  to  any  future  estates  limited  thereon, 
in  case  the  power  of  absolute  disposition  is  not  executed,  and 
the  property  is  not  sold  for  the  satisfaction  of  debts. 

I  I2p.  When  estate  for  life  or  years  is  changed  into  a  fee. —  Where  an 
absolute  power  of  disposition,  not  accompanied  by  a  trust,  is  Riven  to  the 
owner  of  a  particular  estate  for  life  or  for  years,  such  estate  is  changed 
into  a  fee  absolute  in  respect  to  the  rights  of  creditors,  purchasers  and 
enctimbrancers,  but  subject  to  any  future  estates  limited  thereon,  in  case 
the  power  of  absolute  disposition  is  not  executed,  and  the  property  is  not 
sold  for  the  satisfaction  of  debts.^ 

Section  129  was  formerly  i  Revised  Statutes,  732,  section  81 : 
S  81.  Where  an  absolute  power  of  disposition,  not  accompanied  by  any 
trust,  shall  be  given  to  the  owner  of  a  particular  estate,  for  life  or  years, 
such  estate  shall  be  changed  into  a  fee,  absolute  in  respect  to  the  rights  of 
creditors  and  purchasers,  but  subject  to  any  future  estates  limited  thereon, 
in  case  the  power  should  not  be  executed,  or  the  lands  should  not  be  sold 
for  the  satisfaction  of  debts.^ 

Comment  on  Section  zag.  The  Commissioners  of  Statutory  Revision 
disclaimed  any  intention  to  change  the  rule  established  by  the  Re- 
vised Statutes,®^  although  they  introduced  the  word  "  encum- 
brancers "  in  section  129  of  the  Real  Property  Law  of  1896.  Sec- 
tions 151,  152  and  153  of  this  article  are  in  pari  materia  and  are 
to  be  read  in  connection  with  this  section. 

Former  Law  of  Powers  of  Disposition.  Chancellor  Kent  laid  it  down 
as  an  incontrovertible  proposition  at  the  common  law,  that  "  where 
an  estate  is  given  to  a  person  generally,  or  indefinitely,  with  a 
power  of  disposition,  it  carries  a  fee,  and  the  only  exception  to  the 
rule  is  where  the  testator  gives  to  the  first  taker  an  estate  for  life 
only,  by  certain  and  express  words,  and  annexes  to  it  a  power  of 
disposal.  In  that  particular  and  special  case  the  devisee  for  life 
will  not  take  an  estate  in  fee,  notwithstanding  the  distinct  and 
naked  gift  of  a  power  of  disposition  of  the  reversion.     This  distinc- 

*B  Repealed  by  Real  Prop.  Law  of         ^  Note   to   f    129  of   Real   Prop. 
1909,  I  460,  art.  14,  chap.  50,  Con-      Law,  Appendix  II,  infrtk 
solidated  Laws.    See  below,  I  460. 

M  Repealed,    chap.    547,    Laws    of 
i8g6. 
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tion  is  carefully  marked  and  settled  in  the  cases.  Tomlinson  v. 
Digiiton,  I  Salk.  239,  i  P.  Wms.  149,  etc."^  A  distinction  was, 
however,  made  between  a  devise  and  a  deed  in  this  respect.  In  a 
conveyance  such  a  limitation  would  merely  confer  a  power  on  the 
party  and  not  give  him  an  estate  in  fee.®®  The  distinction  was 
slight  between  a  gift  for  life  with  a  power  of  disposition  added  and 
a  gift  to  a  person  indefinitely,  with  a  superadded  power  to  dispose 
by  deed  or  will.  A  gift  to  A.,  and  to  such  person  as  he  shall  ap- 
point, is  absolute  property  in  A.  without  an  appointment;  but  if 
it  is  to  him  for  life,  and  after  his  death  to  such  person  as  he  shall 
appoint  by  will,  he  must  make  an  appointment  in  order  to  entitle 
him  to  anything.^  It  is  to  be  noticed  that  Sugden  attempts  to 
reconcile  the  cases  on  this  point.^ 

The  Revised  Statutes.  The  Revised  Satutes  also  recognized  that 
a  plenary  power  of  disposition  of  an  estate  in  fee  was  the  highest 
attribute  of  absolute  dominion,  and  ought  to  pass  a  fee,  whether 
the  donee  of  the  power  had,^  or  had  not,*  an  estate  in  the  lands 
subjected  to  the  power.  They  made  no  distinction  between  a  case 
where  such  a  power  was  given  by  deed  and  one  where  it  was  g*.vc  1 
by  devise.  Sections  149  to  155  of  this  act  now  embody  the  same 
j)rinciples  formulated  in  the  Revised  Statutes.** 

Absolute  Power  of  Disposition.  The  gift  of  a  power  to  be  exercised 
on  certain  contingencies  only,  is  not  an  absolute  power  of  disposi- 
tion within  the  meaning  of  this  section,  so  as  to  carry  a  fee.®  The 
power,  to  be  '*  absolute,"  must  be  unqualified." 

When  Section,  Supra,  does  not  Apply  to  Trust  Estates.  This  section^  ap- 
plies to  a  limitation  whereby  a  grantee  has  a  legal  estate  in  the 
lands,  but  it  does  not  apply  to  a  mere  power  to  dispose,  by  will,  of 


^'*^  Jackson  ex  dcm.  Livingston  v. 
Robins,  16  Johns.  537,  588;  Helraer 
V.  Shoemaker,  22  Wend.  137;  Ger- 
mond  V.  Jones,  2  Hill,  569;  4  Kent, 
Comni.  535,  536. 

***•*  1  Sn^rd.  Pow.  121. 

1  Sir  V\ .  Grant,  Bradly  v.  West- 
cott,  13  Ves.  Jr.  ut  p.  453- 

2  I   Sugd..Pow.   124. 
•'*  I  149,  supra. 

*  §  150,  Real  Prop.  Law.  1  R.  S. 
732,  I  82;  Cutting  V.  Cuttting,  86 
\.  Y.  at  p.  538:  Ullman  v.  Cameron, 
iJ<''»  id.  339 


5  Hume  V.  Randall,  141  X.  Y.  499; 
Deegan  v.  Wade,  144  id.  573,  578; 
Matter  of  Moehring,  154  id.  423,  427 ; 
Wendt  V.  Walsh,  164  id.  154.  159^ 
Ullman  v.  Cameron,  186  id.  339. 

oWeinslcin  v.  Weber,  178  N.  V. 
94,  100;  Jackson  v.  Edwards,  22 
Wend.  49%  509,  affg.  Jackson  v. 
Edwards,  7  Paige,  386;  Hasbrouck 
v.  Knoblauch,  130  App.  Div.  378; 
and  see  below,  under  this  section, 
for  other  cases. 

"  See  below,  p.  627. 

8  §  149,  sHpra. 
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a  trust  estate  vested  in  trustees.®  Cutting  v.  Cutting  is  the  leading 
case  on  this  point,  and'  will  be  next  considered,  as  it  now  furnishes 
a  rule  of  property  in  this  State.  Since  the  decision  in  Cutting  v. 
Cutting,  the  Court  of  Appeals  has  very  properly  applied  the  same 
principle  to  a  case  where  cestui  que  trust  had  a  power  to  dispos: 
of  the  remainder  by  deed.*®  This  seems  to  settle  the  law  ar.  to 
powers  to  beneficiaries  to  dispose  of  the  trust  estate  either  by  deed 
or  will. 

Cnttiiig  ▼.  Cutting.  In  the  case  of  Cutting  v.  Cutting,  there  was  an 
effort  to  subject  to  the  claims  of  creditors  a  fund  held  in  trust, 
where  the  beneficiary  had  also  a  general  beneficial  power  of  ap- 
pointment by  will  and  had  exercised  it.**  At  common  law  the  mere 
execution  of  a  general  power  of  appointment  subjected  the  prop- 
erty to  the  claims  of  the  creditors  of  the  donee  of  the  power.*^ 
But  this  rule  was  abrogated  by  the  Revised  Statutes,  and  it  was 
held  that  the  mere  exercise  of  the  power  of  appointment  by  will 
over  the  trust  estate  did  not  subject  the  corpus  of  the  trust  estate 
to  the  claims  of  the  creditors  of  the  grantee  of  the  power,  and  that 
the  power  was  well  executed.**  A  comparatively  late  case  does  not 
seem  to  distinguish  between  a  power  which  subjects  interests  to 
the  claims  of  creditors  and  one  which  destroys  a  trust.^* 

Effect  of  Absolute  Power  of  Disposition.  Where  an  absolute  power 
of  disposition,  not  in  trust,'^  is  annexed  to  a  legal  estate  for  life, 
or  years,  the  power  now  passes  a  fee. absolute  as  to  creditors  and 
purchasers  (and  incumbrancers),'^  whether  the  pHDwer  is  to  be  exe- 


^  Cutting  V.  Cutting,  86  N.  Y.  at  p. 
532;  Hume  V.  Randall,  141  id.  at  p. 
305;  Genet.  V.  Hunt,  113  »<!•  158; 
Sharman  v.  Jackson,  98  App.  Div. 
187;  Higgins  V.  Downs,  loi  id.  119; 
(/.  Solley  V.  Westcott,  43  Misc.  Rep. 
188. 

^*>  Farmers'  Loan  &  Trust  Co.  v. 
Kip,  192  N.  Y.  266. 

JI86  N.  Y.  522;  cf.  Ullman  v. 
Cameron,  92  App.  Div.  91 ;  s.  c, 
.i^ain.    10$  id.   159,   186   N.   Y.  339. 

^2  See  Johnson  v.  Cushing,  4 
Sharsw.  &  Budd.  Lead.  Cas.  Real 
Prop.  5;  and  id.  note  p.  26;  2  Sugd. 
Pf)\v.  128. 


«  Cutting  V.  Cutting,  86  N.  Y.  522 ; 
Genet  v.  Hunt,  113  id.  158;  First  Nat- 
Hank  V.  Mortimer,  28  Misc.  Rep. 
686 ;  Wilson  v.  Van  Epps,  38  id.  486 ; 
Ullman  v.  Cameron,  186  N.  Y.  339; 
Farmers'  Loan  &  Trust  Co.  v.  Kip, 
120  App.  Div.  347,  192  N.  Y.  266; 
Dudley  v.  People's  Trust  Co.,  57 
Misc.  Rep.  230;  cf.  Solley  v.  West- 
cott, 43  id.   188,  195. 

1*  Solley  V.  Westcott,  43  Misc. 
Rep.    188.    195. 

^5  As  to  what  is  an  absolute  power 
of  disposition  by  devise  or  deed,  see 
H   152,  153,  Real  Prop.  Law. 

^^  See  above,  I  149. 
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cuted  by  deed  or  will,  and  whether  it  is,  or  it  is  not,  exercised.*^ 
This  rule  is  subject,  however,  to  the  proviso  Aat  if  the  power  is  not 
executed,  or  the  rights  of  creditors  and  purchasers  do  not  prevent, 
estates  limited  after  such  life  estate,  or  estate  for  years,  shall  vest 
according  to  the  original  limitation.^®  In  order  to  change  the  es- 
tate, dominated  by  a  power  of  disposition,  into  a  fee  absolute  as 
to  creditors,  purchasers  and  incuihbrancers  of  the  grantee  of  the 
power,  the  power  of  disposition  must  be  absolute,  not  qualified.** 

If  Powers  not  Executed,  Remainders  how  Affected.  In  case  such  an 
absolute  power  of  disposition  is  not  executed,^  and  not  involun- 
tarily subjected  to  the  claims  of  creditors  of  the  grantee  of  the 
power,^*  original  limitations,  by  way  of  remainder,  talce  eflFect  after 
the  grantee's  estate  expires  by  effluxion  of  time.^ 

Prior  Tenant's  Power  to  Dispose  of,  or  Spend,  Corpus.  It  is  sometimes 
said  that  a  limitation  over,  after  a  devise  or  bequest  in  fee,  where 
the  primary  taker  has  the  absolute  power  of  disposition  is  still  void 
since  the  Revised  Statutes.^  But  certainly  if  the  jus  disponendi 
of  such  first  taker  is  partial  or  qualified,  then  the  limitation  over  is 


"Hume  V.  Randall,  141  N.  Y. 
499;  Deegan  v.  Wade,  144  id.  573, 
577;  Van  Home  v.  Campbell,  100  id. 
287.  And  this  is  so  even  as  to 
executors.  Kinnier  v.  Rogers,  42  N. 
Y.  531,  534;  Mitchell  v.  Van  Allen, 
75  App.  Div.  297;  UUman  v. 
Cameron,  92  id.  91,  105  id.  161,  186 
N.  Y.  339;  Hayes  v.  Gunning,  51 
Misc.  Rep.  517;  Sheer  v.  Long  Island 
Railroad  Co.,  127  App.  Div.  267;  cf. 
Rose  v.  Hatch,  125  N.  Y.  427;  see 
p.  627,  supra. 

^^ Supra,  §  149,  Real  Prop.  Law; 
see  cases  cited  infra,  under  Life 
Tenant's  Power  to  Dispose  of 
Corpus;  Terry  v.  Rector  etc.,  of  St. 
Stephen's  Church,  79  App.  Div.  527; 
Weinstein  v.  Weber,  178  N.  Y.  94. 

^  Waring  v.  Waring,  17  Barb.  555 ; 
Jackson  v.  Edwards,  7  Paige,  386; 
400;  s.  c,  22  Wend.  498,  509;  Acker- 
man  v.  Gorton,  67  N.  Y.  63,  66; 
Crooke  v.  County  of  Kings,  97  id. 
421,  433;  Coleman  v.  Beach,  id.  545, 
558;  Simmons  v.  Taylor,  19  App. 
Div.  499;  Monjo  v.  Woodhouse,  11 1 


id.  80,  185  N.  Y.  295;  Hasbrouck  y. 
Knoblauch,  130  App.  Div.  378;  Mat- 
ter of  Fernbacher,  17  Abb.  N.  C. 
339.  350;  Swarthout  v.  Ranier,  143 
N.  Y.  499;  Rose  V.  Hatch,  125  id. 
427;  Brown  v.  Perry,  51  App.  Div. 
11;  Terry  v.  Wiggins,  47  N.  Y.  512, 
516;  Dodsworth  v.  Dane,  38  Misc. 
Rep.  684;  and  see  §1  152,  153,  Real 
Prop.  Law. 

20  Freeborn  v.  Wagner,  2  Abb.  Ct. 
App.  Dec.  175. 

21  S  159,  Real  Prop.  Law. 

22  §  149,  Real  Prop.  Law. 

28  Jackson  v.  Robins,  16  Johns. 
537 ;  Campbell  v.  Beaumont,  91  N.  Y, 
464,  468;  Van  Home  v.  Campbell, 
100  id.  287;  Crozier  v.  Bray,  120  id. 
at  p.  373\  Matter  of  Scherrer,  24 
Misc.  Rep.  58,  60;  Kelly  v.  Hogan, 
71  App.  Div.  343;  Flanagan  v.  Flana- 
gan, 8  Abb.  N.  C.  413,  417;  Terry 
v.  Wiggins,  47  N.  Y.  512;  Wright  v. 
Miller,  8  id.  at  p.  25;  Mersereau  v. 
Camp,  42  Misc.  Rep.  253 ;  Solley  v. 
Westcott,  43  id.  188,  195;  Hayes  v. 
Gunning,  51  id.  517. 
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within  section  57  of  this  act  and  is  not  repugnant  and  not  void,^ 
even  though  the  enjoyment  in  possession  of  the  remainder  may  be 
defeated  by  such  first  taker's  exercise  of  the  power .^  A  power  to 
spend  the  corpus  does  not  necessarily  carry  a  fee  when  there  are^ 
remainders  limited  over.^ 

The  explanation  of  the  last  class  of  conditional  devises  and 
legacies  is  this:  Formerly  in  this  State,  before  the  Revised  Stat- 
utes, an  executory  devise,  where  the  first  taker  had  an  absolute 
power  of  defeating  the  subsequent  estate,  was  clearly  void.^  Now 
by  the  express  provisions  of  the  Revised  Statutes  and  this  act  an 
expectant  estate  in  fee  may  be  defeated  in  any  manner  the  settlor 
shall  designate  and  shall  not  on  that  account  be  declared  void ;  ^  but 
it  is  apprehended  that  such  a  condition  must  enter  into  the  limita- 
tion itself,  or  else  the  expectant  estate  may  still  be  void  as  wholly 
and  irreconcilably  repugnant  to  the  estate  first  granted.^ 


2*  Rose  V.  Hatch,  125  N.  Y.  427; 
Matter  of  Cager,  iii  id.  343,  349; 
Crozier  v.  Bray,  120  id.  366,  375; 
Cole  V.  Gourlay,  9  Hun,  453;  Bell  v. 
Warn,  4  id.  406;  Greyston  v.  Clark, 
41  id.  125;  Thomas  v.  Wolford,  49 
id.  14s;  Simpson  v.  French,  6  Dem. 
108;  Matter  of  Westcott,  16  N.  Y. 
St  Rep.  286,  289;  Gross  v.  Matthew- 
son,  34  Misc.  Rep.  370;  Kendall  v. 
Case,  84  Hun,  124;  Owens  v.  Owens, 
64  App.  Div.  212 ;  Minges  v.  Mathew- 
son,  66  id.  379;  Matter  of  Babcock, 
^7  Misc.  Rep.  445;  Matter  of  Par- 
sons, 39  id.  126;  Matter  of  Skinner, 
81  App.  Div.  449;  Matter  of  Palmer, 
85  id.  117;  Tuthill  V.  Davis,  121  id. 
290;  Hasbrouck  v.  Knoblauch,  59 
Misc.  Rep.  99,  130  App.  Div.  378; 
and  see  p.  366,  supra;  cf.  Solley  v. 
Westcott,  43  Misc.  Rep.  188,  195. 

25  Swarthout  v.  Ranier,  143  N.  Y. 
499;  Van  Axte  v.  Fisher.  117  id.  401 ; 
Matter  of  Gardner,  140  id.  122; 
Wells  V.  Seelcy,  47  Hun,  109;  Grey- 
ston v.  Clark,  41  id.  125 ;  Douglass  v. 
Hazen,  8  App.  Div.  25;  Simmons  v. 
Taylor,  10  id.  499 ;  Schmeig  v.  Kochs- 
bcrger,  18  Misc.  Rep.  617;  Matter  of 
Haskeel,  19  id.  206;  Blauvelt  v.  Gal- 
lagher, 22  id.  564;  Terry  v.  Wiggins, 


47  N.  Y.  512;  Matter  of  Wendell,  37 
Misc.  Rep.  716;  Flanagan  v.  Flan- 
agan, 8  Abb.  N.  C.  413;  Matter  of 
Traver,  30  App.  Div.  261,  265 ;  Terry 
v.  Rector,  etc.,  St.  Stephen's  Church, 
79  id.  527;  Lewis  v.  Howe,  174  N. 
Y.  340;  cf.  Solley  v.  Westcott,  43 
Misc.  Rep.  188,  195;  and  Hayes  v. 
Gunning,  51  id.  517;  and  see  Cole- 
man V.  Beach,  97  N.  Y.  a^  p.  553,  as 
to  inconsistent  provisions  standing. 

^  See  {S  152,  154,  infra;  and  Has- 
brouck V.  Knoblauch,  174  N.  Y.  340. 

27  Jackson  v.  Bull,  10  Johns.  19; 
Wright  v.  Miller,  8  N.  Y.  at  p.  25 ; 
McDonald  v.  Walgrove,  i  Sandf.  Ch. 
274;  4  Kent,  Comm.  270;  Van  Home 
v.  Campbell,  100  N.  Y.  287;  Leggett 
V.  Firth,  132  id.  7,  11;  cf.  Gray, 
Restraints  on  Alienation,  57-62;  and 
dissenting  opinion  in  Van  Home  v. 
Campbell,  100  N.  Y.  310;  Kelley  v. 
Hogan,  71  App.  Div.  343. 

28  I  R.  S.  725,  81  32,  33,  now  8  57, 
Real  Prop.  Law;  Leggett  v.  Firth, 
132  N.  Y.  7,  11;  Greyson  v.  Clark, 
41  Hun,  125:  Bell  v.  Warn,  4  id. 
406;  dissenting  opinion,  Kelley  v, 
Hogan,  71  App.  Div.  343;  Tuthill  v. 
Davis,  121  id.  290. 

2»  See  above,  pp.  365,  366. 
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§  150.  Certain  powers  create  a  fee.    Where  a  like  power  of 

disposition  is  given  to  a  person  to  whom  no  particular  estate 
is  limited,  such  person  also  takes  a  fee,  subject  to  any  future 
estates  that  may  be  limited  thereon,  but  absolute  in  respect 
to  creditors,  purchasers  and  incumbrancers. 

Formerly  section  130,  Real  Property  Law  of  1896,  chapter  XLVI,  Gen- 
eral Laws: 

§  130.  Certain  powers  create  a  fee —  Where  a  like  power  of  disposition  is 
given  to  a  person  to  whom  no  particular  estate  is  limited,  such  person  also 
takes  a  fee,  subject  to  any  future  estates  that  may  be  limited  thereon,  but 
absolute  in  respect  to  creditors,  purchasers  and  encumbrancers.^ 

Section  130  was  formerly  i  Revised  Statutes,  732,  section  82: 
§  82.    Where  a  like  power  of  disposition  shall  be  given  to  any  person  to 
whom  no  particular  estate  is  limited,  such  person  shall  also  take  a  fee,  sub- 
ject  to  any   future  estates  that   may   be   limited  thereon,   but   absolute,   in 
respect  to  creditors  and  purchasers.^i 

Comment  on  Section.  An  ''  absolute  power  of  disposition/'  within 
this  article,  is  a  general  beneficial  power  to  devise  given  to  a  tenant 
for  life  or  years,^^  or  a  general  beneficial  power  to  appoint  by  deed 
in  the  lifetime  of  the  grantee  of  the  power.^ 

Application  of  Section.  This  section  provides  for  a  case  where  the 
grantee  of  the  absolute  power  of  disposition  takes  no  estate  what- 
ever in  the  lands  subjected  to  the  power.  At  common  law,  such 
a  power  was  a  power  simply  collateral.^*  The  beneficial  interest  a 
man  took  under  the  execution  of  a  power  simply  collateral,  formed 
part  of  his  estate  at  common  law,  and  was  subject  to  his  debts 
like  other  property.^^  But  where  a  power  simply  collateral  was  a 
power  in  the  nature  of  a  trust,  it  was  not,  of  course,  a  beneficial 
power  at  the  common  law.  This  distinction  is  preserved  in  this  sec- 
tion of  the  Real  Property  Law.  Under  this  section  a  grant  of  an 
absolutely  beneficial  power  carries  a  fee  even  where  no  estate  is  given 
to  the  grantee  of  the  power .^^     But  a  general  beneficial  power  of 

30  Repealed  by  Real  Prop.  Law  of  ^  Supra,  p.  575. 

1909,   S  460,  art.   14  chap.  50,  Con-  35  i  Sugd.  Pow.  27, 

solidated  Laws.     See  below,  §  460.  seRinnier  v.  Rogers,  42  N.  Y.  531, 

81  Repealed,    chap.    547,    Laws    of  534 ;  Taggart  v.  Murray,  53  id.  233, 

1896.  238;  Crooke  v.  County  of  Kings,  97 

fi2|  152,  Real  Prop.  Law,  et  supra,  id.  421,  450;   Wendt  v.  Wendt,   164 

p.  627.  id.  154;  UUman  v.  Cameron,  186  id. 

^  i  I53»  Real  Prop.  Law,  et  supra,  339. 
p.  627. 
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appointment  to  be  executed  by  will,  given  to  a  beneficiary  of  a  trust 
fund,  it  seems,  is  not  within  this  section,  and  the  same  rule  applies 
where  the  trust  is  of  lands.^^ 

Certain  Lxmitatioiis  oyer  Saved.  This  section  does  not,  however, 
avoid  the  vesting  of  any  original  limitation  over,  to  take  effect  in 
defeasance  of  tlie  base  fee  which  the  statute  has  thus  carried  to  the 
grantee  of  such  a  power,  unless  the  rights  of  his  creditors,  pur- 
chasers and  incumbrancers  have  supervened.^  Whether  such  rights 
shall  or  shall  not  arise  is  always  within  the  control  of  the  grantee 
of  an  absolute  and  general  power,  or  the  power  would  not  be  ab- 
solute and  general.  Future  estates,  overriden  by  such  a  power,  are 
thus  made  contingent  upon  the  exercise  of  the  power,*®  but  a  limi- 
tation of  such  estates  does  not  necessarily  suspend  the  power  of 
alienation  unless  the  estates  are  limited  to  persons  not  in  being.*^  It 
must  be  obvious  that  no  ulterior  limitation,  which  may  be  defeated 
at  the  will  of  an  owner  of  a  prior  estate  in  fee,  can  now  be  said 
to  suspend  the  power  of  alienation.*^  Such  a  limitation  resembles 
a  limitation  of  a  remainder  after  an  estate  in  fee  tail.  At  common 
law  a  remainder  on  a  fee  tail  was  not  void,  because  it  could  always 
be  barred.*^ 

Power  to  Beneficiaries  of  a  Trust  to  Appoint  — Cutting  ▼.  Cutting.  Under 
our  present  law  the  beneficiary  of  a  trust  takes  no  estate,  legal 
or  equitable.**  A  general  beneficial  power  to  such  beneficiary  to 
devise  the  estate  by  his  last  will,  even  if  executed,  does  not  carry 
the  fee  to  him  or  as  to  his  creditors.**  The  same  principle  is  now 
applied  when  the  power  to  the  beneficiary  of  the  trust  is  to  appoint 
the  remainder  by  deed.*** 


37  Cutting  V.  Cutting,  86  N.  Y.  522 ; 
Hume  V.  Randall,  141  id.  at  p.  503; 
Genet  V.  Hunt,  113  id.  158;  Trask  v. 
Sturgis,  31  Misc.  Rep.  195;  Farmers' 
Loan  &  Trust  Co.  v.  Kip,  120  App. 
Div.  347,  ig2  N.  Y.  266;  and  see 
above,  pp.  627,  628. 

^  Query,  arc  not  incumbrancers 
creditors  ? 

3*  Freeborn  v.  Wagner,  2  Abb.  Ct. 
App.  Dec.  175. 

^  Supra,  pp.  274,  30a 

♦'  Supra,  pp.  273,  274. 

^  Supra,  p.  266. 


<»§  100,  Real  Prop.  Law.  The 
last  revisers  made  a  mistake  in 
changing  the  language  of  this  sec- 
tion, but  the  meaning  is  clear. 

**  Cutting  V.  Cutting,  86  N.  Y.  522 ; 
Hume  V.  Randall,  141  id.  499;  Genet 
V.  Hunt,  113  id.  158;  Kelley  v. 
Hogan,  71  App.  Div.  343;  cf.  UUman 
V.  Cameron,  186  N.  Y.  339;  Solley  v. 
Westcott,  43  Misc.  Rep.  188;  Dudley 
V.  Peoples*  Trust  Co.,  57  id.  230; 
supra,  p.  627. 

<*  Farmers'  Loan  &  Trust  Co.  v. 
Kip,  120  App.  Div.  347;  affd.,  192  N. 
Y.  266. 
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§151.  When  grantee  of  power  has  absolute  fee.   Where 

such  a  power  of  disposition  is  given,  and  no  remainder  is 
limited  on  the  estate  of  the  grantee  of  the  power,  such 
grantee  is  entitled  to  an  absolute  fee. 

Formerly  section  131,  Real  Property  Law  of  i8g6,  chapter  XLVI,  Gen- 
eral Laws: 

I  131.  When  grantee  of  power  lias  absolute  fee.— Where  such  a  power  of 
disposition  is  given,  and  no  remainder  is  limited  on  the  estate  of  the 
grantee  of  the  power,  such  grantee  is  entitled  to  an  absolute  fee.^ 

Section  131  was  formerly  i  Revised  Statutes,  733,  section  83: 

I  83.  In  all  cases,  where  such  power  of  disposition  is  given,  and  no 
remainder  is  limited  on  the  estate  of  the  grantee  of  the  power,  such  grantee 
shall  be  entitled  to  an  absolute  fee.^'^ 

Former  Law.  Prior  to  the  Revised  Statutes  a  simple  devise  or 
bequest  "  to  the  discretion  "  of  another,  who  had  no  prior  life  in- 
terest, passed  a  fee.*®  But  where  a  life  interest,  or  a  remainder, 
was  limited,  the  devise  was  held  to  be  a  devise  of  a  power,  not  of  an 
interest.**  These  were  cases  of  informal  disposition  by  wills,  and 
many  like  cases  arose,  difficult  of  construction. 

The  Revised  StatnteSw  The  Revised  Stautes"®  carefully  defined  the 
iiistances  where  the  donation  of  a  power  passes  a  fee,  and  these 
instances  this  statute  perpetuates.  An  absolute  or  general  beneficial 
power  confers  a  fee  on  the  grantee." 

Power  Superadded  to  a  Fee  Merges.  Sometimes  a  power  of  sale  is 
superadded  to  a  fee,  usually  by  a  person  inops  consiliiJ^  In  such 
cases  the  power  is  merged  in  the  fee,  although  in  some  cases  a 
power  may  subsist  with  a  fee.*® 

The  Present  Act.  Section  149^  provides  for  a  case  where  the 
grantee  of  the  power  has  an  estate  in  the  lands.  Section  lyP^  pro- 
vides for  a  case  where  the  grantee  of  the  power  has  no  estate  in 

*^  Repealed  by  Real  Prop.  Law  of 
1909,  §  460,  art.  14,  chap.  50,  Con- 
solidated Laws.    See  below,  §  460. 

*7  Repealed,  chap.  547,  Laws  of 
1896. 

^^Whiskon    v.    Qeyton,    i     Leon. 

156. 

^  Harrington  v.  Harte,  i  Cox, 
131;   cf.  Smith  v.  Floyd,   140  N.  Y. 

237- 
^1%  149-153,  Real  Prop.  Law. 


51  See  §§  149,  150;  and  supra,  p. 
625 ;  infra,  pp.  634,  636. 

52  Jennings  v.  Conboy,  75  K.  Y. 
230;   Fay  V.  Taylor,   31    Misc.   Rep. 

32. 

53  I  Chance,  Pow.  16;  2  id.  623; 
Rankine  v.  Metzger,  69  App.  Div. 
264;  In  re  L'Hommedieu,  138  Fed. 
Rep.  606,  610. 

M  Supra,  Real  Prop.  Law. 
^  Supra,  Real  Prop.  Law. 
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the  lands.  This  section^  furnishes  a  rule  of  construction  of  a  limi- 
tation containing  no  special  grant  of  an  estate  to  the  donee  of 
such  a  power,  and  no  grant  of  a  remainder.  In  such  a  case  an 
estate  might  result  to  the  grantor  of  the  power  at  common  law.^^ 
Buty  under  the  circtunstances  specified  in  this  present  section,  no 
estate  now  results,  but  the  mere  gift  of  the  power  passes  a  fee  to 
donee  of  the  power."  The  absence  of  any  limitation  by  way  of 
remainder  is  thus  now  made  conclusive  evidence,  that  the  donee  of 
the  power  takes  an  interest,  and  not  a  mere  power.  The  gift  passes 
a  fee  not  only  as  to  creditors,  purchasers  and  incumbrancers,  but 
as  to  all  tlie  world.*® 

General  Beneficial  Power  of  Appointment.  Under  a  general  and 
beneficial  power  of  appointment,  the  grantee  may  appoint  to  him- 
self or  to  any  one  else  he  pleases.^  Under  such  circumstances  it 
is  apparent  that  an  absolute  power  of  disposition  ought  to  carry 
the  estate  in  fee  simple  absolute,  where  no  remainder  is  limited  by 
the  settlor. 

Power  to  Dispose  of  Corpus.  Where  a  power  is  given  to  tenant  of 
a  preceding  estate  to  use  the  corpus  if  necessary  with  remainders 
over,  the  power  does  not  carry  a  fee  to  the  grantee.®* 


w§  151,  supra. 

wsir  E.  acre's  Case,  Co.  Litt. 
1 1  lb,  271b. 

*s  Jennings  v.  Conboy,  73  N.  Y. 
230^  237;  Taggart  v.  Murray,  53  id. 
233,  238;  Ward  V.  Standard,  82  App. 
IMv.  386,  393. 

80  Taggart  v.  Murray,  53  N.  Y.  at 
p.  238;  Matter  of  Moehring,  154  id. 
423,  427;  Ryder  v.  Lott,  123  App. 
Div.  68s;  ct   Swarthout  v.  Ranier, 


143  N.  Y.  499,  and  S  577,  Chapl.  Ex- 
press Trusts  &  Pow. 

®>  Hubbard  v.  Gilbert.  25  Hun, 
596;  Matter  of  Moehring,  154  N.  Y. 
4^3*  427;  Monjo  V.  Woodhouse,  11 1 
App.  EHv.  80,  185  N.  Y.  295;  Farm- 
ers' Loan  &  Trust  Co.  v.  Kip,  192  N. 
Y.  266,  285. 

^^  See  pp.  365,  628,  supra;  and 
Harrison  v.  Knoblauch,  130  App. 
Div.  378. 
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§  152.  Effect  of  power  to  devise  in  certain  cases.    Where 

a  general  and  beneficial  power  to  devise  the  inheritance  is 
given  to  a  tenant  for  life,  or  for  years,  such  tenant  is  deemed 
to  possess  an  absolute  power  of  disposition  within  the  mean- 
ing of  and  subject  to  the  provisions  of  the  last  three  sections. 

Formerly  section  132,  Real  Property  Law  of  1896,  chapter  XL VI,  Gen- 
eral Laws: 

§  132.  Effect  of  power  to  deyise  in  certain  cases. —  Where  a  general  and 
beneficial  power  to  devise  the  inheritance  is  given  to  a  tenant  for  life,  or 
for  years,  such  tenant  is  deemed  to  possess  an  absolute  power  of  disposition 
with  the  meaning  of  and  subject  to  the  provisions  of  the  last  three  sections.® 

Section  132  was  formerly  i  Revised  Statutes,  733,  section  84: 
§  84.  Where  a  general  and  beneficial  power,  to  devise  the  inheritance, 
shall  be  given  to  a  tenant  for  life  or  for  years,  such  tenant  shall  be  deemed 
to  possess  an  absolute  power  of  disposition,  within  the  meaning  and  subject 
to  the  provisions  of  the  three  last  preceding  sections.^ 

Comment  This  section,  on  its  face,  is  complementary  of  the 
provisions  contained  in  the  three  preceding  sections.^  It  points 
out  when  a  power  to  devise  is  an  absolute  power  of  disposition 
within  the  meaning  of  those  sections.  A  power  to  devise  must  be 
both  beneficial^  and  general,^  in  order  to  be  an  absolute  power 
of  disposition  within  such  sections,  if  it  be  given  to  one  who  has 
a  legal  estate  for  life,  or  for  years,  in  the  property  subject  to  the 
power.^  Where  there  was  a  devise  to  one  for  life  with  a  general 
power  to  devise,  but  not  to  convey,  it  was  held  that  the  devisee  took 
an  absolute  fee  under  this  section.^ 

But  where  there  is  a  trust  estate  and  a  power  to  appoint  by  deed, 
or  to  devise  generally,  given  to  a  beneficiary  of  the  trusts,  such 


«2  Repealed  by  Real  Prop.  Law  of 
1909,  §  460,  art.  14,  chap.  50,  Con- 
solidated Laws.     See  below,  $  460. 

^  Repealed,  chap.  547,  Laws  of 
1896. 

«*  Real    Prop.    Law,    §1    149,    150, 

151. 
<^Suf>ra,  Real  Prop.  Law,  §  136. 

WReal  Prop.  Law,  H  134;  and  see 

the  cases  cited  on  p.  628,  supra,  on 

absolute  power  of  disposition,  {  149. 


«7  Freeborn  v.  Wagner,  2  Abb.  Ct 
App.  Dec.  175,  178;  Cutting  v.  Cut- 
ting, 86  N.  Y.  522,  532;  Hume  v. 
Randall,  141  id.  at  p.  505;  Kelley  v. 
Hogan,  71  App.  Div.  343;  Dudley  v. 
People's   Trust   Co.,   57   Misc.   Rep. 

230. 
«Deegan  v.  Van  Glahn,  75  Hun, 

39 ;  Deegan  v.  Wade,  144  N.  Y.  573 ; 

cf.  Taggart  v.  Murray,  53  id.  at  p. 

23a 
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power  is  not  within  this  section,  for  the  grantee  of  the  power  has 
no  estate.^ 

Power  in  Trusi  Excluded.  A  limitation  to  C,  for  life,  with  power 
to  appoint  estates  in  fee  to  specified  persons,  is  not,  however, 
within  the  meaning  of  this  section;  for  such  a  power  is  a  power 
in  trust  and  not  a  general  and  beneficial  power  J^  In  reality,  such  a 
limitation  is  one  by  way  of  remainder  to  such  appointeesJ^ 


« Cutting  V.  Cutting,  86  N.  Y. 
522;  Hume  V.  Randall,  141  id.  499; 
Genet  v.  Hunt,  113  id.  158;  Farmers' 
Loan  &  Trust  Co.  v.  Kip,  120  App. 
Div.  347;  affd.,  192  N.  Y.  266.  See, 
where  a  limitation  of  a  remainder  to 
beneficiary  was  held  not  within  this 
section,  Cass  v.  Cass,  15  App.  Div, 


235;  and  see  above,  pp.  626,  627, 
631. 

70  Smith  V.  Floyd,  140  N.  Y.  337 ; 
Weinstein  v.  Weber,  178  id.  94; 
Monjo  v.  Woodhouse,  iii  App.  Div. 
80,  18s  N.  Y.  295. 

"^1  See  below,  under  (  157,  Real 
Prop.  Law. 
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§153.  When  power  of  disposition  absolute.    Every  power 

of  disposition  by  means  of  which  the  grantee  is  enabled,  in 
his  Hfetime,  to  dispose  of  the  entire  fee  for  his  own  benefit, 
is  deemed  absolute. 

Formerly  section  133,  Real  Property  Law  of  1896,  chapter  XLVI,  Gen- 
eral Laws: 

§  133.  When  power  of  disposition  absolute. —  Every  power  of  disposition  by 
means  of  which  the  grantee  is  enabled,  in  his  lifetime,  to  dispose  of  the 
entire  fee  for  his  own  benefit,  is  deemed  absoluteJ^ 

Section  133  was  formerly  i  Revised  Statutes,  733,  section  85: 

§  85.  Every  power  of  disposition  shall  be  deemed  absolute,  by  means  of 

which  the  grantee  is  enabled,  in  his  lifetime,  to  dispose  of  the  entire  fee, 

for  his  own  benefitJ^ 

Comment.  A  gift  of  a  general  beneficial  power  of  disposition  by 
will,  if  given  to  a  tenant  for  years  or  life,  has  just  been  stated  in 
the  last  preceding  section  to  pass  a  fee  to  the  grantee  of  the  power.^* 
This  section  goes  still  farther,  and  provides  that  every  beneficial 
power  to  dispose  of  a  fee  shall  be  deemed  "  absolute ; "  or,  in  other 
words,  shall  be  deemed  to  pass  a  fee  to  the  grantee  of  the  power, 
whether  he  takes  an  express  estate  in  the  lands  or  not.  This  section 
is,  however,  a  defining  section,  and  it  should  be  read  in  connection 
with  sections  149,  150  and  151  of  this  act.  A  gift  of  a  general 
beneficial  power  to  dispose  of  a  fee  is  a  gift  of  the  property  itself,'*^ 
without  regard  to  the  mere  naked  title  to  the  lands,  as  is  declared  by 
sections  149  and  150  of  this  act.^®  This  section  shows  that  an 
absolute  power  of  disposition  is  a  general,"^^  beneficial  ''^  power ."^^ 

A  gift  of  a  beneficial  power  of  disposition  has  always  been  held 
to  be  indicative  of  an  intention  on  the  part  of  the  testator  to 
bequeath  or  devise  the  absolute  fee,  and  is  generally  deemed  con- 
clusive of  the  existence  in  the  primary  devisee  of  an  absolute 
estate.^ 


■^2  Repealed  by  Real  Prop.  Law  of 
1909,  §  460,  art.  14,  chap.  50,  Con- 
solidated Laws.    See  below,  §  460. 

"8  Repealed,  chap.  547,  Laws  of 
1896. 

'*  I  152,  Real  Prop.  Law. 

'^  Supra,  p.  625. 

'<*»  Supra,  pp.  625,  630. 

'^  Supra,  8  134,  Real  Prop.  Law. 

"^^  Supra,  8  136,  Real  Prop.  Law. 

^®  See  the  cases  cited  supra,  under 
§  149,  Real  Prop.  Law. 


80  Van  Home  v.  Campbell,  100  N. 
Y.  287,  300;  Campbell  v.  Beaumont, 
91  id.  464;  McLean  v.  Macdonald,  2 
Barb.  534,  537;  Helmes  v.  Shoe- 
maker, 22  Wend.  137,  139;  McDon- 
ald V.  Walgrave,  i  Sandf.  Ch.  274, 
276;  Jackson  v.  Robins,  16  Johns. 
538,  588;  Ryder  v.  Lott,  123  App. 
Div.  685 ;  Scheer  v.  Long  Island 
Railroad  Co.,  17  id.  267;  but  see 
above,  p.  630. 
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A  gift  of  a  general  power  of  disposition  or  appointment  by  last 
will  or  even  by  deed,  of  the  trust  estate  to  a  beneficiary  of  the 
trust  is  not,  however,  within  this  section.®^ 

Power  to  Dispose  of  Corpus.  Where  a  power  is  given  to  tenant  of 
a  preceding  estate  to  use  the  corpus  if  necessary,  with  remainders 
over,  it  is  held  that  the  power  does  not  carry  a  fee  to  the  tenant  of 
the  precedent  estate.^ 

« Cutting    V.    Cutting,    86    N.    Y.         « See    pp.    365,    628,    supra,    and 
522;    Genet    v.    Hunt,    113    id.    158;      Hasbrouck  v.  Knoblauch,   130  App. 
Hume  V.  Randall,  141  id.  499;  Farm-      Div.  378L 
<:rs'  Loan  &  Trust  Co.  v.  Kip,  120 
App.  Div.  347,  192  N.  Y.  266;  supra, 
p.  627. 
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§  151  Power  subject  to  condition.  A  general  and  beneficial 
power  may  be  created  subject  to  a  condition  precedent  or 
subsequent,  and  until  the  power  becomes  absolutely  vested 
it  is  not  subject  to  any  provisions  of  the  last  four  sections. 

Formerly  section  134,  Real  Property  Law  of  1896,  chapter  XL VI,  Gen- 
eral Laws: 

§  134,  Power  subject  to  condition. —  A  general  and  beneficial  power  may 
be  created  subject  to  a  condition  precedent  or  subsequent,  and  until  the 
power  become  absolutely  vested  it  is  not  subject  to  any  provision  of  the 
last  four  sections.^ 

Couunent.  This  section  was  new  to  the  Article  on  Powers,  in  the 
Revision  of  1896,  although  the  revisers  asserted  that  no  change  was 
made  thereby  in  the  pre-existing  law,***  and  such  is  the  fact.®*  A 
devise  or  gift  of  a  power  is  like  any  other  gift  or  devise  of  prop- 
erty, for  powers  are  the  essentials  of  property,  and  all  powers  com- 
bined make  a  fee.  Therefore,  a  devise  or  gift  of  a  power  may  be 
subject  to  a  condition  precedent,®®  and  extinguished  or  defeated  by 
a  condition  subsequent,  if  so  limited  in  the  deed  of  settlement.^'" 
Powers  are  always  inserted  in  marriage  settlements,  and  they 
usually  vest  only  on  the  solemnization  of  the  marriage  in  the  donees 
or  grantees  of  the  power.®® 

The  existence  of  a  power  of  appointment  does  not  prevent 
estates  limited  to  take  effect,  in  default  of  the  exercise  of  the  power, 
from  vesting,  if  they  are  such  as  apart  from  the  existence  of  the 
power  would  be  vested  estates.^ 

Marriage  Settlement.  Marriage  settlements  may  be  either  ante 
nuptial  or  post  nuptial.  In  the  latter  case,  to  be  supported  as 
against  prior  creditors  of  the  settlor,  they  must  be  pursuant  to  an 
antenuptial  agreement.  In  the  form.er  case  the  settlements  usually 
contain  powers  to  be  executed  on  conditions :  Thus,  conveyance  to 
A.  as  trustee  until  the  solemnization  of  the  marriage,  and  there- 
after to  hold,  etc.,  ith  power  to  exchange,  sell,  etc.  And  if  the 
marriage  be  not  solemnized,  then  the  powers  are  not  to  be  executed^ 

w  Repealed  by  Real  Prop.  Law  of  *     ®«  Van  Axte  v.  Fisher,  117  N.  Y.  at 

1909,  fi  460,  art.   14,  chap.  50,  Con-  p.  403. 

solidated  Laws.    See  below,  {  460.     86  j  Chance,  Pow.  10,  S  23. 

w  Note  to  this  section  by  the  Com-  87  cf.  1  Sugd.  Pow.  90. 

missioners    of    Statutory    Revision,  88  Belmont  v.    O'Brien,   12   N.   Y. 

Appendix   II,   infra,   citing  Taggart  394,  395. 

V.  Murray,  53  N.  Y.  238;  Wright  v.  »Feame,    Conting.    Rem.    226    et 

Tallmadge,  15  id-  2/09,  stq.;  cf.  f  41,  supra. 
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but  the  estate  conveyed  is  either  to  be  revoked  by  settlor  or  to  revert 
to  the  settlor,  his  heirs  or  assigns.  Such  powers  are  subject  to  con- 
ditionSy  and  are  supported  in  numerous  cases  as  against  creditors^ 
and  in  New  YoFk  since  the  Revised  Statutes  and  its  revisions  the 
law  would  not  appear  to  be  changed. 

Power  to  Tenant  of  Precedent  Estate  to  Use  Cozpne.  We  have  seen  that 
the  tenant  of  the  precedent  estate  may  take  a  power  to  use  the 
corpus  if  necessity  arise,  and  that  nevertheless  if  a  remainder  Is 
limited  over,  such  a  power  docs  not  carry  a  fee  to  the  tenant  of  the 
precedent  estate,**  although  it  is  a  general  and  beneficial  power.^* 
Such  a  power  is  obviously  within  the  language  of  this  section 
although  its  inclusion  was  possibly  not  contemplated  by  the  Com* 
missioners  of  the  Statutory  Revision  in  1896. 

«>  Supra,  pp.  36s,  62&  »U  134,  136,  Real  Prop.  Law. 
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§  155.  Power  of  life  tenant  to  make  leases.    The  power  of  a 

tenant  for  life  to  make  leases  is  not  assignable  as  a  separate 
interest,  but  is  annexed  to  his  estate,  and  passes  by  a  grant 
of  such  estate  unless  specially  excepted.  If  so  excepted,  it  is 
extinguished.  Such  a  power  may  be  released  by  the  tenant 
to  a  person  entitled  to  an  expectant  estate  in  the  property, 
and  shall  thereupon  be  extinguished. 

Formerly  section  135,  Real  Property  Law  of  1896,  chapter  XLVI,  Gen- 
eral Laws: 

§  135.  Power  of  life  tenant  to  make  leasee^—  The  power  of  a  tenant  for 
life  to  make  leases  is  not  assignable  as  a  separate  interest,  but  is  annexed 
to  his  estate,  and  passes  by  a  grant  of  such  estate  unless  specially  excepted. 
If  so  excepted,  it  is  extinguished.  Such  a  power  may  be  released  by  the 
tenant  to  a  person  entitled  to  an  expectant  estate  in  the  property,  and 
shall  thereupon  be  extinguished.^ 

Section  135  was  formerly  i  Revised  Statutes,  733,  sections  88,  89: 

§  88.  The  power  of  a  tenant  for  life  to  make  leases,  is  not  assignable  as  a 

separate  interest,  but  is  annexed  to  his  estate,  and  will  pass  (unless  specially 

excepted),  by  any  conveyance  of  such  estate.    If  specially  excepted  in  any 

«uch  conveyance,  it  is  extinguished.®' 
I  89.  Such  power  may  be  released  by  the  tenant  to  any  person  entitled  to 

an  expectant  estate  in  the  lands,  and  shall  thereupon  be  extinguished.^ 

Eztinguishment  of  Leasing  Power  by  Tenant  for  Life.  It  has  been  al- 
ready stated  that  at  common  law  the  received  classification  of  pow- 
ers was  important  only  in  respect  of  the  donee's  ability  to  suspend, 
extinguish  or  merge  the  power.®**  A  power  simply  collater'^1  could 
not  be  extinguished  or  suspended  by  any  act  of  the  donee.*®  The 
classification  adopted  by  the  Revised  Statutes  and  perpetuated  in 
the  Real  Property  Law  had,  however,  an  additional  object,  viz.,  to 
determine  primarily  the  validity  of  powers  connected  with  estates.*^ 
This  section  of  the  present  act  now  provides,  that  a  valid  special 
beneficial  power,  mentioned  in  section  143,^  shall  not  be  assigned 
separately  from  the  estate,  and  how  such  a  power  may  be 
extinguished. 

The  Revised  Statutes.  At  common  law  there  was  some  uncertainty 
about  how  far  a  tenant  for  life,  with  a  leasing  power,  might  assign 

«  Repealed  by  Real  Prop.  Law  of  ^  Supra,  p.  575»  57^. 

1909,  I  460,  art.  14,  chap.  50,  Con-  ••Farw.  Pow.  (ist  ed.)  la 

solidated  Laws.    See  below,  S  460.  ^  I   130,  Real  Prop.  Law. 

w  Repealed,    chap.    547.    Laws    of  ^  Supra,  p.  608;  Marvin  v.  Smith, 

2896.  56  Barb,  at  p.  605. 

M  Repealed,    chap.    547>    Laws    of 
189^ 
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his  estate  and  reserve  the  power  to  make  leases.®^  It  was,  how- 
ever, generally  determined  that  a  total  alienation  of  the  estate  sus- 
pended or  extinguished  the  power  where  it  could  not  be  exercised 
without  defeating  the  interest  granted.^  The  Revised  Statutes  first 
provided  very  clearly  for  the  extinguishment  of  such  a  leasing 
power,  and  that  the  power  should  always  be  annexed  to  the  estate 
and  pass  with  it. 

Power  to  Life  Tenant  to  Make  Leases.  A  power  to  a  life  tenant  to 
make  leases  was  formerly  a  power  appendant  so  far  as  it  attached 
to  the  estate  of  tenant  for  life,  and  a  power  collateral  or  in  gross  in 
so  far  as  its  execution  might  overlap  that  estate  and  fasten  on  to 
the  remainder.^  The  Revised  Statutes  provide  for  the  extinguish- 
ment of  a  leasing  power  given  to  tenant  for  life,  or  negatively  for 
its  non-extinguishment  or  suspension  in  a  single  case.*  The  other 
rules  relating  to  the  extinguishment,  suspension  and  merger  of  the 
powers,  made  lawful  under  this  article,  are  controlled  by  the  com- 
mon law  * 

«>  Long  V.  Rankin,  i   Sugd.  Pow.         a  Whart.  Conv.  425,  426. 
58;  sed  cf.  2  Chance,  Pow.  598,  599.         *8  156,  Real  Prop.  Law. 
and  Ren  ex  rcl.  Hall  v.  Bulkelcy,  i         *See   above,   p.   578,    §    130;   and 
Doug.  291.  infra,  p.  647,  %  157,  relative  to  ex- 

I2    Chance,    Pow.    595;    i    Sugd.      tinguishment  of  powers  in  trust 
Pow.  56;  cf.  Revisers*  note  to  Article 
of  the  Revised  Statutes  on  Powers, 
Appendix  III,  infra. 

41 
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§  156.  Effect  of  mortg^e  by  grantee.    A  mortgage  executed 

by  a  tenant  for  life,  having  a  power  to  make  leases,  does  not 
extinguish  or  suspend  the  power;  but  the  power  is  bound 
by  the  mortgage  in  the  same  manner  as  the  real  property 
embraced  therein,  and  the  effects  on  the  power  of  such  lien 
by  mortgage  are : 

1.  That  the  mortgagee  is  entitled  to  an  execution  of  the 
power  so  far  as  the  satisfaction  of  his  debt  requires;  and, 

2.  That  any  subsequent  estate,  created  by  the  owner,  in 
execution  of  the  power,  becomes  subject  to  the  mortgage 
as  if  in  terms  embraced  therein. 

• 

Formerly  section  136,  Real  Property  Law  of  1896,  chapter  XL VI,  Gen- 
eral Laws; 

S  136.  Effect  of  mortgage  by  grantee. —  A  mortgage  executed  by  a  tenant 
for  life;  having  a  power  to  make  leases,  does  not  extinguish  or  suspend 
the  power;  but  the  power  is  bound  by  the  mortgage  in  the  same  manner 
as  the  real  property  embraced  therein,  and  the  effects  on  the  power  of 
such  lien  by  mortgage  are: 

1.  That  the  mortgagee  is  entitled  to  an  execution  of  the  power  so  far 
as  the  satisfaction  of  his  debt  requires;  and, 

2.  That  any  subsequent  estate,  created  by  the  owner,  in  execution  of  the 
power,  becomes  subject  to  the  mortgage  as  if  in  terms  embraced  therein.^ 

Section  136  was  formerly  i  Revised  Statutes,  733,  sections  90,  91: 
I  90.  A  mortgage  executed  by  a  tenant  for  life  having  a  power  to  make 
leases,  or  by  a  married  woman,  by  virtue  of  any  beneficial  power,  does  not 
extinguish  or  suspend  the  power;  but  the  power  is  bound  by  the  mortgage, 
in  the  same  manner  as  the  lands  embraced  therein.^ 
S  91.    The  effects  of  such  a  lien  by  mortgage  on  the  power,  are, 

1.  That  the  mortgagee  is  entitled,  in  equity,  to  an  execution  of  the  power, 
80  far  as  the  satisfaction  of  his  debt  may  require: 

2.  That  any  subsequent  estate  created  by  the  owner,  in  execution  of  the 
power,  becomes  subject  to  the  mortgage,  in  the  same  manner  as  if  in  terms 
embraced  therein.^ 

Comment  The  original  revisers  of  the  Revised  Statutes,  in  their 
note  to  the  Article  on  Powers,  explain  very  fully  the  object  of  the 
legislation,  now  embodied  in  this  section  under  consideration.®  Re- 
ferring to  an  old  edition  of  Sugden  on  Powers,  they  reported  to 
the  Legislature  that  a  mortgage  operated  by  the  common  law  to 

(^Repealed  by  Real  Prop.  Law  of  ^ Repealed,    chap.    547,    Laws    of 

1909,  I  460,  art  14,  chap.  50,  Con-  1896. 

solidated  Laws.    See  below,  I  460.  ®  See  their   note   to   the   Original 

^Repealed,    chap.    547,    Laws    of  Article   on    Powers,   Appendix    III,. 

1896.  infra. 
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extinguish  a  leasing  power,  etc.,  etc.  The  statement  thus  referred 
to,  Sir  Edward  Sugden  himself  altered  in  a  more  recent  edition 
of  his  work.®  But  the  appropriate  character  of  the  New  York  leg- 
islation was  thereby  made  only  more  apparent.  This  section  refers 
to  beneficial  powers  only.^^  The  doctrines  relating  to  the  extin- 
guishment of  powers  was  formerly  carried  to  an  unreasonable  ex- 
tent.^^  Bu;  at  present  the  courts  are  4nclined  to  be  more  liberal  in 
their,  construction  of  powers  given  to  life  tenants.^* 

•2  Chance,  Pow.  599.  ^^2  Chance,  Pow,  598. 

w  Supra,  §   136,  Real  Prop.  Law ;         ^  Swarthout  v.  Ranier,  143  N.  ¥• 
56.  Barb.  605.  499* 
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§  157.  When  a  trust  power  is  imperative*  A  trust  power,  un- 
less its  execution  or  non-execution  is  made  exptessly  to 
depend  on  the  will  of  the  grantee,  is  imperative,  and  imposes 
a  duty  on  the  grantee,  the  performance  of  which  may  be 
compelled  for  the  benefit  of  the  person  interested.  A. trust 
power  does  not  cease  to  be  imperative  where  the  grantee  has 
the  right  to  select  any,  and  exclude  others,  of  the  persons 
designated  as  the  beneficiaries  of  the  trust. 

Formerly  section  127,  Real  Property  Law  of  1896,  chapter  XLVI,  Gen- 
eral  Laws : 

§  137.  When  a  trust  power  is  imperatiye.— A  trust  power,  unless  its 
execution  or  nonexecution  is  made  expressly  to  depend  on  the  will  of  the 
grantee,  is  imperative,  and  imposes  a  duty  on  the  grantee,  the  performance 
of  which  may  be  compelled  for  the  benefit  of  the  person  interested.  A 
trust  power  does  not  cease  to  be  imperative  where  the  grantee  has  the 
right  to  select  any,  and  exclude  others,  of  the  persons  designated  as  the 
beneficiaries  of  the  trust.^^ 

Section  137  was  formerly  i  Revised  Statutes,  734,  sections  96,  97: 

S  96.  Every  trust  power,  unless  its  execution  or  non-execution  is  made 

expressly  to  depend  on  the  will  of  the  grantee,  is  imperative,  and  imposes 

a  duty  on  the  grantee,  the  performance  of  which  may  be  compelled  in  equity, 

for  the  benefit  of  the  parties  interested.i8 
§  97.  A  trust  power  does  not  cease  to  be  imperative,  where  the  grantee 

has  the  right  to  select  any,  and  exclude  others  of  the  persons  designated  as 

the  objects  of  the  trust.** 

Powers  in  Trust  Imperative.  In  the  course  of  the  observations  on 
sections  97**  and  99*®  of  this  act,  the  history  of  the  separation  of  a 
particular  power  from  the  devolution  of  title  to  the  estate  itself 
was  briefly  outlined.  The  Revised  Statutes  accentuated  this  sepa- 
ration, and  some  trusts  which  had  theretofore  required  a  legal  es- 
tate in  the  trustees  were  made  powers  in  trust,*^  alhough  some 
former  powers  in  trust  were  converted  into  active  trusts.**  In  Bel- 
mont V.  O'Brien*®  it  was  intimated  that  a  statutory  trust  and  a 


12%  Repealed  by  Real  Prop.  Law  of 
1909,  §  460^  art  14,  chap.  50,  Con- 
solidated Laws.    See  below,  §  460. 

^Repealed,  chap.  547,  Laws  of 
1896. 

1^  Repealed,  chap.  547,  Laws  of 
1896. 

^^  Supra,  p.  465. 

^^  Supra,  p.  480. 

"Belmont  v.  O'Brien,  12  N.  Y. 
394,  404 ;  Downing  v.  Marshall,  23  id. 


366;  Gilman  v.  Reddington,  24  id. 
9,  15;  Townshend  v.  Frommer,  125 
id.  at  p.  459 ;  Farmers'  Loan  &  Trust 
Co.  V.  Carroll,  5  Barb,  at  p.  653; 
Arnold  v.  Gilbert,  id.  190;  Van  Bos- 
kerck  v.  Her  rick,  65  id.  2S0. 

1^2  Sugd.  Pow.  158,  171;  Downingf 
y.  Marshall,  23  N.  Y.  at  p.  380. 

w  12  N.  Y.  at  p.  404;  Crooke  v. 
County  of  Kings,  97  id.  421,  446. 
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power  in  trust  may  now  coexist  in  the  same  person.  But  a  merely 
passive  use,  which  does  not  direct  or  authorize  the  performance  of 
some  act  by  the  trustee,  may  not  be  vaHdated  as  a  power  in  trust.^^ 
The  scheme  of  the  original  revisers  in  the  reform  of  the  old  law  of 
powers  favored  powers  in  trust.  Their  objection  was  to  beneficial 
powers,  and  these  they  desired  to  circumscribe  to  very  narrow 
boundaries.     But  they  saw  no  objection  whatever  to  trust  poWers.** 

The  Revised  Statutes.  Powers  in  the  nature  of  trusts  were,  in 
equity,  imperative,  and,  in  the  case  of  their  non-execution,  they  de- 
volved on  the  court.^  The  Revised  Statutes  gave  emphatic  expres- 
sion to  this  principle,  and  it  is  now  embodied  in  this  section  of  the 
Real  Property  Law.  All  trust  powers  not  wholly  discretionary,  by 
express  limitation,  are  now  as  imperative  as  active  trusts.** 

What  Trusts  Valid  as  Powers  in  Trust.  What  trust  purposes  are  valid 
as  powers  in  trust,  the  statute  does  not  attempt  to  enumerate.^  But 
there  are  some  general  restrictions  applicable  to  this  character  of 
trusts.  No  trust,  operative  as  a  power,  may  contravene  any  prin- 
ciple of  public  policy,^  violate  the  principles  of  equity  or  good 
morals,^  create  a  perpetuity,^  or  authorize  an  act  which  the 
grantor  of  the  power  could  not  himself  do.^ 

Power  in  Trust,  when  Imperative.  A  power  does  not  cease  to  be  im- 
perative because  the  grantee  has  the  right  to  exclude  certain  per- 


^Townshend  v.  Frommer,  125  N. 
Y.  446,  457,  468 ;  De  Peyster  v.  Qen- 
dinning,  8  Paige,  295,  303. 

21  See  below.  Appendix  III,  notes 
of  original  Revisers  on  the  Article 
on  Powers,  and  observations  under 
H  130  and  137,  Real  Prop.  Law, 
supra, 

22  Harding  v.  Glyn,  i  Atk.  496;  2 
Sngd.  Pow.  160;  2  Chance,  Pow.  555; 
Dominick  v.  Sayre,  3  Sandf.  555, 
559;  notes  to  2  White  &  Tudor, 
Lead.  Cas.  in  £q. ;  Meldon  v.  Devlin, 
31  App.  Div.  146,  157. 

28  Allen  v.  De  Witt,  3  N.  Y.  276, 
280;  Downing  v.  Marshall,  23  id.  at 
p.  380;  Moncrief  v.  Ross,  50  id.  431, 
436;  Delaney  v.  McCormack,  88  id. 
174;  Coleman  v.  Beach,  97  id.  545; 
Matter  of  Gantert,  136  id.  106,  no; 
Smith  v.  Floyd,  140  id.  337,  342; 
Farmers'  Loan  &  Trust  Co.  v.  Car- 
roll, 5  Barb,  at  p.  653;  Towlcr  v. 


Towler,  142  N.  Y.  371 ;  Dominick  v. 
Sayre,  3  Sandf.  555;  Van  Boskerck 
v.  Herrick,  65  Barb.  250;  Hughes  v. 
Mackin,  16  App.  Div.  291,  295 ;  Kemp 
V.  Kemp,  36  Misc.  Rep.  79. 

2*  Downing  v.  Marshall,  23  N.  Y. 
at  p.  380;  Belmont  v.  O'Brien,  12  id. 
at  p.  403;  Read  v.  Williams,  125  id. 
at  p.  569;  Rochevot  v.  Rochevot,  74 
App.  Div.  585,  590. 

25Tilden  v.  Green,  130  N.  Y.  2g, 
54;  Belmont  v.  O'Brien,  12  id.  at  p. 
403. 

26  Read  V.  Williams,  125  N.  Y. 
560,  569;  Sweeney  v.  Warren,  127  id. 
426. 

27  Belmont  v.  O'Brien,  12  N.  Y. 
394,  403;  Everitt  v.  Everitt,  29  id. 
39,  78;  Booth  V.  Bap.  Church,  126  id. 
at  p.  239. 

28  Booth  V.  Stuyvesant,  18  Wend, 
at  p.  265;  Genet  v.  Hunt,  113  N.  Y. 
158,  170. 
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son?,  designated  by  the  settlor  as  appointees,^  unless  the  grantor 
may  exclude,  in  his  discretion,  all  the  persons  so  designated  as  pos- 
sible beneficiaries.^  How  far  a  power  which  is  a  quasi-trust  power 
may  be  outside  of  this  principle,  and  not  imperative,  it  is  not  always 
easy  to  discern.^* 

Execution  of  Imperative  Trust  Power,  how  Enforced.  When  a  trust 
power  is  imperative  its  execution  will  be  enforced  in  equity,  or  by 
judgment  of  a  court  of  proper  jurisdiction.^  A  trust  created 
through  the  medium  of  a  power  in  trust  is  as  much  the  subject  of 
equity  cognizance  as  an  express  trust,  where  the  legal  title  is  in  the 
trustee.  But  a  court  of  equity  has  no  inherent  jurisdiction  to  con- 
strue a  will,  unless  there  is  a  trust  of  some  kind.^ 

Power  in  Trust  does  not  Fail  for  Want  of  a  Trustee.  A  trust  power  so 
far  partakes  of  the  nature  of  a  trust  as  not  to  fail,  for  want  of 
the  designation  of  a  trustee,^  or  even  by  reason  of  the  death  of  the 
grantee  of  the  power.^*^  But  while  a  peremptory  power  of  sale  is  a 
trust  power  and  imperative,  the  beneficiaries  may  elect  to  take  the 
lands  and  extinguish  the  power.^ 

Identity  of  the  Trustee  and  Beneficiary.  The  identity  of  the  sole  trus- 
tee of  a  trust  power  and  a  beneficiary  ought  not  to  operate  to 
destroy  the  trust,  although  it  may  incapacitate  the  trustee  from  hold- 
ing, for  reasons  before  suggested  under  trusts.^'' 

Power  in  Trust,  how  Extinguished  The  resemblance  between  express 
trusts  under  the  96th  section  of  this  act  and  powers  in  trust  is  fur- 
ther exemplified  by  the  general  application  of  the  doctrine,  that 
when  the  trust  purpose  ceases  the  estate  or  power  of  the  trustee 


2»Delaney  v.  McCormack,  88  N. 
Y.  174,  182;  Holland  v.  Alcock,  108 
id.  312,  320;  Power  v.  Cassidy,  79  id. 
602,  613;  Wilson  V.  Van  Epps,  38 
Misc.  Rep.  486,  493. 

^^Sufyra,  §  157,  Real  Prop.  Law; 
Tilden  v.  Green,  130  N.  Y.  29,  54; 
Coleman  v.  Beach,  97  id.  545 ;  Matter 
of  Bierbaum,  40  Hun,  504,  506,  507; 
Austin  V.  Oakes,  117  N.  Y.  577,  590. 

31  Towler  v.  Towler,  142  N.  Y.  371, 

375. 
S2Haight   V    Brisbane,    96   N.   Y. 

132;    ChapL    Ex.    Trusts    &    Pow., 

5    583:    cf.    as    to    powers    of    sale, 

Mellen   v.   Mellen,    139  N.   Y.  210; 


Reade  v.  Continental  Trust  Co.,  38 
Misc.  Rep.  721,  725. 

33  Mellen  v.  Mellen,  139  N.  Y.  210 ; 
Dell  V.  Wisner,  88  id.  153,  160;  cf. 
§  1866,  Code  Civ.  Proc.  and  Tonnele 
V.  Wetmore,  195  N.  Y.  436. 

^  Infra,  §  161,  Real  Prop.  Law. 

35 1  182,  Real  Prop.  Law. 

36Hetzel  V.  Barber,  69  N.  Y.  11; 
Mellen  v.  Mellen,  139  id,  210;  Smith 
V.  A;  D.  Farmer  Tjrpe  F.  Co.,  18 
Misc.  Rep.  434. 

^  Supra,  p.  445;  Rankine  v.  Mctz- 
ger,  69  App.  Div.  264;  Haendle  v. 
Stewart,  84  ia.  280. 
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ceases.^  By  the  Revised  Statutes  this  principle  was  expressly  ap- 
plied to  powers.^®  While  no  such  explicit  cross-reference  is  con- 
tained in  this  act,*^  the  general  doctrine  relating  to  the  extinguish- 
ment of  powers  of  this  nature  is  sufficient  in  itself  to  continue  the 
application  of  the  principle  stated  in  the  article  on  trusts.*^ 

Powers  of  Sale,  how  Extinguished.  A  power  of  sale  for  the  benefit 
of  legatees  may  be  extinguished  by  such  legatees  if  all  concur  ;*2  or 
by  the  failure,  or  the  accomplishment,  of  the  trust  purpose.*^  But 
a  mere  naked  power  to  executors  need  not  fail  because  certain  un- 
connected trusts  contained  in  the  same  will  prove  void,**  as  such  a 
naked  power  is  good  even  by  implication.*®  A  naked  power  of  sale 
is  not  repugnant  to  a  devise  in  fee.** 

Power  to  Appoint,  or  Select,  Uncertain  Beneficiaries.  A  power  of  se- 
lecting certain  beneficiaries  is  often  annexed  to  legacies,  and  especi- 
ally to  devises  for  charity,  and  is  a  power  in  trust.*^  At  the  pres- 
ent day  such  a  power,  if  for  a  charitable  use,  may  be  presumably 
indefinite  or  uncertain,  and  still  be  enforceable  as  a  charity.*®  A 
trustee  of  a  power  of  this  kind  may  appoint  to  persons  not  in 
being  at  the  time  the  power  is  created.*®  But  a  trustee  of  a  power 
has  no  authority  to  appoint  to  persons  outside  of  the  power.** 

8S  Manier  v.  Phelps,  15  Abb.  N.  C.  ^  Kinnier  v.  Rogers,  42  N.  Y.  531 ; 


123,  137;  Bruner  v.  Meigs,  64  N.  Y. 
506;  Hetzel  V.  Barber,  69  id.  i ;  Pren- 
tice v.  Jansen,  79  id.  478,  486; 
Harvey  v.  Brisben,  50  Hun,  376, 
§  1C9,  Real  Prop.  Law;  Cussack  v. 
Tweedy,  126  N.  Y.  87,  88;  Sweeney 
V.  Warren,  127  id.  426;  Hurrell  v. 
Hurrell,  65  App.  Div.  527;  cf.  Lindo 
V.  Murray,  91  Hun,  335. 

«9  I  R,  S.  730,  §  67;  id.  734,  §  102. 

*o  §  182,  Real  Prop.  Law. 

41  i  .09,  Real  Prop.  Law ;  Sweeney 
V.  Warren,  127  N.  Y.  426;  Harriott 
V.  Prime,  87  Hun,  95;  Roberts  v. 
Carey,  84  id.  328;  and  see  suf>ra,  p. 
470,  under  §  97,  Real  Prop.  Law; 
Meldon  v.  Devlin,  31  App.  Div.  146, 
156;  Trask  v.  Sturges,  170  N.  Y.  482. 

^  Supra,  p.  467. 

«  Harriott  v.  Prime,  155  N.  Y.  5; 
Sweeney  v.  Warren,  127  id.  426; 
Benedict  v.  Webb,  98  id.  460,  467; 
Parish  v.  Parish,  175  id.  181 ;  Hurrell 
V.  ITurrell,  65  App.  Div.  527. 

**  Lindo  v.  Murray,  91  Hun,  34J; 
McCready  v.  Metropolitan  Life  Ins. 
Co.,  83  id.  526;  affd.,  148  N.  Y.  761. 


Strube  v.  Lentzbach,  12  Misc.  Rep. 
216;  Cussack  V.  Tweedy,  126  N.  Y. 
81. 

*®  Tabor  v.  Willet,  i  App.  Div. 
285;  Crittenden  v.  Fairchild,  41  N. 
Y.  289;  Cussack  v.  Tweedy,  126  id. 
81,  87;  Mellen  v.  Mellen,  139  id.  210, 
219. 

*"  Power  v.  Cassidy,  79  N.  Y,  602 ; 
Prichard  v.  Smith,  95  id.  76;  Matter 
of  O'Hara,  id.  403;  Holland  v.  Al- 
cock,  108  id.  312;  Tilden  v.  Green, 
130  id.  29;  People  v.  Powers,  147  id. 
104;  Willets  v.  Willets,  20  Abb.  N.  C. 
471 ;  Livingston  v.  Gordon,  7  id.  53 ; 
and  sec,  generally,  2  Harv.  Law  Rev. 

529. 

*8  Chap.  701,  Laws  of  1893 ;  and 
see  above,  §  1 13,  Real  Prop.  Law : 
cf.  I  Sugd.  Pow.  254. 

*8  Meldon  v.  Devlin,  20  Misc.  Rep. 
56.  59,  31  App.  Div.  146. 

60  Austin  v.  Oakes,  113  N.  Y.  577; 
Townsend  v.  Townsend,  27  Misc. 
Rep.  268. 


^ 
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Certain  Powers  in  Trust  in  the  Nature  of  Semainders.  A  power  in  trust 
is,  under  certain  circumstances,  in  the  nature  of  a  remainder.^^ 
Thus,  where  an  estate  was  settled  on  trusts  for  the  life  of  "A.," 
with  power  to  *'A."  to  devise  the  inheritance  to  his  issue,  and  if  he 
had  no  issue  then  to  the  settlor's  right  heirs,  and  in  default  of  such 
appointment  remainder  over,  etc,,  etc.,  and  "A."  exercised  the 
power,  the  limitation  was  held  to  be  a  remainder  expectant  on  a 
life  estate,*®  and  this  is  a  fortiori  true  now,  since  a  power  of  this 
nature  has  become  a  power  in  trust  ^  and  peremptory.**  Whether 
the  constructive  remainder  is  vested  or  contingent**  may  depend 
on  the  frame  of  the  power  of  appointment,  e,  g.,  to  appoint  the  in- 
heritance "  to  any  one  or  more  "  of  his  issue  by,  etc.,  etc"  If  the 
donee  has  power  to  exclude  one  child  or  descendant,  the  construc- 
tive remainder  is  certainly  contingent,  at  least  until  the  power  is 
executed,  and  then  it  becomes  vested,  but  subject  to  be  divested  by 
the  execution  of  a  subsequent  will." 


B^  And  this,  though  not  within  the 
letter  of  Lord  Coke's  definition,  or 
the  definition  of  this  act  Supra, 
i  38,  Real  Prop.  Law;  2  Chance, 
Pow.  34. 

52  2  Chance,  Pow.  33;  Decker  v. 
High  Street  M.  E.  Church,  27  App. 
Div.  408;  Kemp  v.  Kemp,  36  Misc. 
Rep.  at  p.  87 ;  Matter  of  Lansing,  182 
N.  Y.  238. 

ra  Smith  V.  Floyd,  140  N.  Y.  337 ; 
Gilman  v.  Reddington,  24  id.  9,  17, 
18;  Mcldon  V.  Devlin,  31  App.  Div. 


146,  157;  Townsend  v.  Townsend,  27 
Misc.  Rep.  268;  Austin  v.  Oakes,  117  . 

N.  Y.  577. 

^  Supra,  S  157,  Real  Prop.  Law. 

^ Supra,  §  40,  Real  Prop.  Law; 
Meldon  v.  Devlin,  31  App.  Div.  p. 

157. 
MC/.  Goebcl  v.  Wolf,  113  N.  Y. 

405;  2  Chance,  Pow.  34. 

^Cf.  Van  Axte  v.  Fisher,  117  N. 
Y.  at  p.  403;  Sayles  v.  Best,  140  id. 
368. 
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§  158.  Distribntioii  when  more  than  one  beneficiary.  Where 

a  disposition  under  a  power  is  directed  to  be  made  to, 
among,  or  between,  two  or  more  persons,  without  any  speci- 
fication of  the  share  or  sum  to  be  allotted  to  each,  all  the 
persons  designated  shall  be  entitled  to  an  equal  proportion; 
but  when  the  terms  of  the  power  import  that  the  estate  or 
fund  is  to  be  distributed  among  the  persons  so  designated, 
in  such  manner  or  proportions  as  the  grantee  of  the  power 
thinks  proper,  the  grantee  may  allot  the  whole  to  any  one  or 
more  of  such  persons  in  exclusion  of  the  others. 

Formerly  section  158,  Real  Property  Law  of  1896,  chapter  XLVI,  Gen- 
eral Laws: 

9  158.  Distribution  when  more  than  one  beneficiary. —  Where  a  disposition 
under  a  power  is  directed  to  be  made  to,  among,  or  between,  two  or  more 
persons,  without  any  specification  of  the  share  or  sum  to  be  allotted  to 
each,  all  the  persons  designated  shall  be  entitled  to  an  equal  proportion; 
but  when  the  terms  of  the  power  import  that  the  estate  or  fund  is  to  be 
distributed  among  the  persons  so  designated,  in  such  manner  or  proportions 
as  the  grantee  of  the  power  thinks  proper,  the  grantee  may  allot  the  whole 
to  any  one  or  more  of  such  persons  in  exclusion  of  the  others.^ 

Section  138  was  formerly  i  Revised  Statutes,  734,  sections  98,  99: 
I  98.  Where  a  disposition  under  a  power  is  directed  to  be  made  to,  or 
among  or  between  several  persons,  without  any  specification  of  the  share 
or  sum  to  be  allotted  to  each,  all  the  persons  designated,  shall  be  entitled 
to  an  equal  proportion.*^ 

f  99.  But  when  the  terms  of  the  power  import  that  the  estate  or  fund  is 
to  be  distributed  between  the  persons  so  designated,  in  such  manner  or 
proportions  as  the  trustee  of  the  power  may  think  proper,  the  trustee  may 
allot  the  whole  to  any  one  or  more  of  such  persons,  in  exclusion  of  the 
other.w 

ninsory  Appointments.  At  common  law  a  donee  of  a  power  to 
appoint  to  a  class  in  such  shares  as  he  chose,  might  make  purely 
illusory  or  nominal  appointments  among  some  of  the  appointees, 
reserving  the  substantial  balance  for  any  other  of  the  class.®^  But 
in  equity  it  was  at  first  held  that  each  of  the  class  was  entitled  to 
a  "  substantial "  share,  and  not  an  "  illusory  "  one.  This  uncertain 
judicial  rule  led  only  to  protracted  litigations,  and  finally  illusory 
or  nominal  appointments  were  upheld  in  equity.*®     In   1830  the 

58  Repealed  by  Real  Prop.  Law  of  w  Appendix,  2  Sugd.  Pow.  363. 

1909,  t  460,  art.  14,  chap.  50,  Con-  ®2  Parw.  Pow.  (ist  ed.)  302;  Hum- 

solidated  Laws.    See  below,  5  460.  phrey,  Real  Prop.  (2d  ed.)  105;  Re- 

w  Repealed,    chap.    547,    Laws    of  visers'  note  to  R.  S.  on  Powers,  Ap- 

1896.  pendix  IL 

*>  Repealed,    chap.    547,    Laws    of 
1896. 
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common  law  was  altered  by  statute  in  England,®  so  as  to  require 
the  settlor  to  specify  the  amount  of  the  shares  designed,  and  other- 
wise leaving  jf.  to  the  discretion  of  the  donee  of  the  power,  pro- 
vided he  gave  something,  however  small,  to  each  of  the  appointees. 
The  most  trifling  amount  would  satisfy  the  statute.^ 

The  Revised  Statutes.  The  original  revisers  of  the  statutes  of 
N€w  York  took  up  this  branch  of  the  law  at  a  time  when  its  reform 
was  greatly  mooted,  but  before  the  passage  of  "  Sugden's  Act "  in 
England.  It  will  be  seen  that  they  solved  the  difficulty  in  New 
York  much  in  the  same  way  that  it  was  solved  in  England.^ 
Unless  the  settlor  expressly  left  it  to  the  donee  of  the  power  to 
determine  the  amount  of  a  share,  the  Revised  Statutes  required 
equality  of  division.^ 

Appointment  to  a  Class.  The  basis  of  the  execution  of  all  powers 
of  selection  or  appointment  to  a  class  is  now  equality,  uidess  the 
settlor  leave  the  amount  or  share  to  the  absolute  discretion  of  the 
grantee  of  the  power.^  In  construing  such  a  power  the  presump- 
tion is  in  favor  of  equality ;  and  a  limitation,  to  the  xlonee  of  the 
power  of  a  discretion  as  to  shares  or  amounts,  must  be  clear.^ 
Where  a  power  is  given  by  devise  to  a  donee  to  appoint  property 
to  "  all,  any  or  either  "  of  several  persons  named,  or  to  all,  any  or 
either  of  their  lawful  issue,  the  word  "  or,"  in  the  absence  of  any 
indication  of  a  contrary  intent,  has  a  discretionary,  not  a  substitu- 
tional import,*^  and  the'  word  "  issue "  includes  grandchildren  as 
well  as  childrenJ^ 

The  donee  of  a  power  of  appointment  to  a  class  may  accomplish 
such  division  by  charging  the  shares  of  one  in  favor  of  another 
object  of  the  power,  so  as  to  produce  equality  J* 

<»ii    Geo.    IV,    and    i    Will.    IV,  594;   Jones  v.   Jones,  8   Misc.   Rep. 

chap.  46.  660;  Shannon  v.  Pickell,  2  N.  Y.  St. 

^Farw.  Pow.  304.  Rep.    160;    Re-extension   of    Church 

®5 1    R.    S.    73^y    l§    98,   99,   now  Street,  49  Barb.  555;   Stuyvesant  v. 

I  158,  Real  Prop.  Law.  Neil,  67   How.    Pr.   16;    Stewart   v. 

W  See    notes    of    Revisers    of   the  Keating,  15  Misc.  Rep.  44;  cf.  Real 

Revised  Statutes  on  the  originals  of  Prop.  Law,  $  160. 

this  section  of  the  Real  Prop.  Law,  ^  Drake  v.  Drake.  134  N.  Y.  220 : 

and  §  160,  Real  Prop.  Law.  Meldon  v.  Devlin,  31  App.  Div.  at  p. 

•'Real  Prop.  Law,  I  160;  Conner  157;  2  White  &  Tudor,  Lead.  Cas.  in 

V.  Watson,   i   App.  Div.  54;   Austin  Eq.  1077. 

V.  Oakes,  117  N.  Y.  577,  590;  Meldon  to  Drake  v.  Drake,  134  N.  Y.  220; 

V.    Devlin,   31    App.    Div.    146,    157;  cf.  Matter  of  Tenney,  104  App.  Div. 

Men  jo  V.  Woodhouse,  46  Misc.  Rep.  290. 

352,  III  App.  Div.  80;  affd.,  185  N.  '*  Monjo  v.  Woodhouse,  185  N.  Y. 

Y.  275.  295. 

•8  Matter  of  Conner,  6  App.  Div. 
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§  159.  Beneficial  power  subject  to  creditors.    A  special  and 

beneficial  power  is  liable  to  the  claims  of  creditors  in  the 
same  manner  as  other  interests  that  can  not  be  reached  by 
execution;  and  the  execution  of  the  power  may  be  adjudged 
for  the  benefit  of  the  creditors  entitled. 

Formerly  section  139,  Real  Property  Law  of  1896,  chapter  XL VI,  Gen- 
eral Laws: 

I  139.  Beneficial  power  subject  to  creditors.—  A  special  and  beneficial 
power  is  liable  to  the  claims  of  creditors  in  the  same  manner  as  other 
interests  that  cannot  be  reached  by  execution;  and  the  execution  of  the 
power  may  be  adjudged  for  the  benefit  of  the  creditors  entitled.*^ 

Section  139  was  formerly  i  Revised  Statutes,  734,  section  93: 
§  93.  Every  special  and  beneficial  power  is  liable,  in  equity,  to  the  claims 
of  creditors,  in  the  same  manner  as  other  interests  that  cannot  be  reached 
by  an  execution  at  law,  and  the  execution  of  the  power  may  be  decreed  for 
the  benefit  of  the  creditors  entitled.'^^ 

Comment.  The  beneficial  interest  a  man  took  under  the  execution 
of  a  power  formed  a  part  of  his  estate  before  the  Revised  Statutes.^* 
But  the  creditor's  remedy  was  not  clear."*^  The  Revised  Statutes 
declared  that  certain  beneficial  powers  were  estates  in  fee.*^®  Where 
a  conversion  of  a  power  into  a  fee  now  takes  place  by  operation  of 
the  statute,  this  section  is  not  relevant,  as  the  creditor's  remedy  is 
plainly  against  the  legal  estate  by  execution.  But  where  such  a 
conversion  does  not  take  place,  and  the  power  is  special,  beneficial 
and  vested,  the .  creditors  of  the  grantee  of  such  power  may  then 
resort  to  this  section,  and  have  the  delinquent  judgment  debtor 
decreed  to  execute  the  power  for  the  benefit  of  creditors." 

Married  Women.  A  married  woman,  since  the  Married  Women's 
Acts/®  stands  in  the  same  position  in  respect  of  a  beneficial  power 
under  this  section  as  a  feme  sole.    Prior  to  those  acts  her  restricted 

72  Repealed  by  Real  Prop.  Law  of  ^e  j   r.   s.  732,   §§  81,  82,  83,  84, 

1909,   §  460,  art.   14,  chap.  50,  Con-  85,  now   %%    149,   150,   151,   152,   153, 

solidated  Laws.  Real  Prop.  Law. 

■^3  Repealed,    chap.    547,    Laws    of  ^  Cutting  v.  Cutting,  86  N.  Y.  522, 

1896.  536;  Kinnan  v.  Guernsey,  64  How. 

7*2  Sugd.  Pow.  27;  Cutting  v.  Cut-  Pr.  253,  259;  cf,  Harvey  v.  Brisbin, 

ting,  86  N.  Y.  522.  143  N.  Y.  151. 

^2  Sugd.  Pow.  158.  f^  Supra,  p.  607,  note  80. 


652  Powers.  §  159 

power  over  her  separate  estate,  by  the  common  law,  placed  her  in 
a  peculiar  juristic  statues,  and  while  equity  was  more  liberal  than  the 
legal  tribunals  in  affording  relief  to  her  creditors,  the  chancellor 
could  not  compel  a  wife  to  execute  a  beneficial  power,  except  under 
some  circumstances^® 

TO  Cf.  L'Amoureux  v.  Van  Rens-  vin  v.  Smith,  56  Barb.  600,  608 ;  s.  c. 
selaer,  i  Barb.  Ch.  34,  Z7\  Rogers  v.  46  N.  Y.  571;  Vines  v.  Qarke,  in 
Ludlow,  3  Sandf.   Ch.  104,  109;  Mar-      App.  Div.  12. 
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§  160.  Execution  of  power  on  death  of  trustee.  If  the  trus- 
tee of  a  power,  with  the  right  of  selection,  dies  leaving  the 
power  unexecuted,  its  execution  must  be  adjudged  for  the 
benefit,  equally,  of  all  the  persons  designated  as  beneficiaries 
of  the  trust. 

Formerly  section  140,  Real  Property  Law  of  1896,  chapter  XL VI,  General 
Laws : 

§  140.  Execution  of  power  on  death  of  trustee. —  If  the  trustee  oi  a  power, 
with  the  right  of  selection,  dies  leaving  the  power  unexecuted,  its  execution 
must  be  adjudged  for  the  benefit,  equally,  of  all  the  persons  designated  as 
beneficiaries  of  the  trust.80 

Section  140  was  formerly  i  Revised  Statutes,  734,  section  100: 
§  100.  If  the  trustee  of  a  power,  with  the  right  of  selection,  shall  die, 
leaving  the  power  unexecuted,  its  execution  shall  be  decreed  in  equity  for 
the  benefit  equally  of  all  the  persons  designated,  as  objects  of  the  trust.^^ 

Comment  Before  the  Revised  Statutes  it  was  said,  that  if  the 
donee  of  a  power  was  a  trustee,  and  the  court  acquired  jurisdiction 
of  the  power,  it  always  decreed  an  equal  distribution,  for,  although 
the  trustee  of  the  power  might  exclude  some  of  the  appointees,  the 
court  could  not.®^  The  design  of  the  original  revisers  was  to  abro- 
gate the  law  sanctioning  illusory  appointments,  and  to  effect  equality 
of  appointments  as  far  as  possible.®^  The  devolution  of  a  trust 
power  was,  therefore,  expressly  made  to  conform  to  the  devolution 
of  estates  held  by  trustees.  That  a  power  in  the  nature  of  a  trust 
vested  in  the  chancellor  upon  the  death  of  a  trustee,  even  before  the 
Revised  Statutes,  was  the  opinion  of  one  of  the  revisers.®*  The 
statute  made  this  point  clear  in  every  event,^  and,  in  addition, 
expressly  directs  equality  of  selection  and  appointment,  without 
regard  to  the  terms  of  the  original  limitation,  if  the  trustee  of  the 
power  die  before  its  execution.^  Such  was,  however,  Sugden's 
conception  of  the  pre-existing  law.  Obviously  in  his  opinion  the 
maxim  "  equality  is  equity "  was  to  be  applied,  independently  of 
statute,  in  all  cases  where  a  power  devolved  on  a  court  of  equity.^ 

**  Repealed  by  Real  Prop.  Law  of  *•  Dominick  v.  Sayre,  3  Sandf .  555 ; 

iQOpi  i  460,  art.   14,  chap.  50,  Con-  Leggett  v.   Hunter,  19   N.   Y.  at  p. 

solidated  Laws.    See  below,  S  460.  459;  Delaney  v.  McCormack,  88  id. 

SI  Repealed,  chap.  547,  Laws  of  1896.  174,  182;  Greenland  v.  Waddell,  116 

®  Sed  cf.  2  Chance,  Pow.  561,  criti-  id.  234,  242 ;  Smith  v.  Floyd,  140  id. 

cising  Sugden  to  this  effect.  337;  Meldon  v.  Devlin,  31  App.  Div. 

8®  See  above,  p.  649,  §  158.  46,    157 ;    Wilson   v.   Van   Epps,   38 

M  Dominick  v.  Sayre,  3  Sandf.  at  Misc.  Rep.  486,  492. 

p.  559.  87  Quoted  in  2  Chance,  Pow.  561, 

^Real    Prop.   Law,   St    iii,   182;  and  criticised 

Hoey  V.  Kenny,  25  Barb.  396. 
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§  161.  When  power  devolves  on  court.     Where  a  power  in 

trust  is  created  by  will,  and  the  testator  has  omitted  to 
designate  by  whom  the  power  is  to  be  executed,  its  execution 
devolves  on  the  supreme  court. 

Formerly  section  141,  Real  Property  Law  of  1896,  chapter  XL VI,  General 
I^aws : 

S  141.  Whea  power  devolves  on  court — Where  a  power  in  trust  is  created 
by  will,  and  the  testator  has  omitted  to  designate  by  whom  the  power  is  to 
be  executed,  its  execution  devolves  on  the  supreme  court.^^ 

Section  141  was  formerly  i  Revised  Statutes,  734,  section  loi : 

§  loi.  Where   a  power  in  trust  is  created  by  will,  and  the  testator  has 

omitted  to  designate  by  whom  the  power  is  to  be  exercised,  its  execution 

shall  devolve  on  the  court  of  chancery .®* 

Comment.  The  section  furnishes  another  analogy  between  trusts, 
and  powers  in  trust  under  this  statute.  The  section  is  really  a  rule 
of  construction  in  cases  where  a  limitation  of  a  power  is  defective. 
The  cy  pres  doctrine  in  relation  to  powers  does  not  prevail  in  this 
State,®*^  unless  the  power  is  to  appoint  to  charity  f^  yet  the  grant  of 
a  power  may.  now  arise  by  implication ;  ^  and  where  the  person  by 
whom  the  power  is  to  be  executed  is  impliedly  designated,  the  courts 
will  not  interfere.®^  But  the  trust  purpose,  under  this  section,  must 
be  one  enforceable  as  a  power  ^  before  the  court   can  act.** 

If  no  trustee  of  a  power  is  named  by  the  settlor,  the  court  ap- 
points its  agent.^  Where  the  beneficiary  and  the  sole  trustee  are 
the  same  person  it  is  presumed  that  the  court  will  appoint  a  tnistee 
in  order  to  save  the  trust.®^ 

Read  ▼.  WiUiams.  The  case  of  Reed  v.  Williams,  cited  in  the  notes 
to  this  page,^  was,  however,  a  charity  case  decided  before  the  recent 


8^  Repealed  by  Real  Prop.  Law  of 
1909,  §  460,  art.  14,  chap.  50,  Con- 
solidated Laws.     See  below,  i  460. 

^  Repealed,  chap.  547,  Laws  of 
1896. 

«>  Hillen  v.  Iselin,  144  N.  Y.  365, 
374;  Holland  v.  Alcock,  108  id.  312, 
330;  Cottman  v.  Grace,  112  id.  299, 
306. 

»^  See  above,  under  {  113,  Real 
Prop.  Law. 

02BoRert  v.  Hertell,  4  Hill,  492; 
Dorland  v.  Dorland.  2  Barb.  63; 
Meakings  v,  Cromwell,  5  N.  Y.  136, 


139;  Holland  v.  Alcock,  108  id.  312; 
s.  c,  20  Abb.  N.  C.  447,  453. 

98  Meakings  v.  Cromwell,  2  Sandf. 
512;  cf.  Crocheron  v.  Jacques,  3  Edw. 
Ch.  207. 

»*See  above,  under  SI  137,  157. 
Real  Prop.  Law. 

WRead  v.  Williams,  125  N.  Y.  at 

P-  569. 
»«Kirk  V.   Kirk,   137  N.  Y.  510; 

Myers  v.  McCullagh,  63  App.  Div. 

321,  327. 
^  Supra,  pp.  445,  446. 
»8Rcad.v.  Williams,  125  N.  Y.  56a 
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amendments  to  the  Law  of  Charitable  Uses  in  this  State.®®  But  the 
principle  stated  in  our  text,  that  only  valid  trust  powers,  and  not 
invalid  trust  powers,  can  fall  under  this  section  of  the  Real  Prop- 
erty Law,  must  be  too  obvious  to  require  any  citation  of  authority 
whatever.  Only  those  powers  which  are  recognized  as  valid  in  law 
or  equity  can  devolve  by  operation  of  law  on  the  death  of  the 
grantee  of  the  power ;  for  devolution  of  title  by  operation  of  law  is 
always  sub  modo. 

^i   X13,   Real   Prop.  Law,  chap.   701,  Laws  of  i893« 
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§162.  When  creditors  may  compel  execution  of  trust 

power.  The  execution,  wholly  or  partly,  of  a  trust  power 
may  be  adjudged  for  the  benefit  of  the  creditors  or  assignees 
of  a  person  entitled  as  a  beneficiary  of  the  trust,  to  compel 
its  execution,  where  his  interest  is  assfgnable. 

Formerly  section  142,  Real  Property  Law  of  1896,  chapter  XL VI,  General 
Laws: 

§  142.  When  creditors  may  compel  execution  of  trust  power. —  The  exe- 
cution, wholly  or  partly,  of  a  trust  power  may  be  adjudged  for  the  benefit 
of  the  creditors  or  assignees  of  a  person  entitled  as  a  beneficiary  of  the 
trust,  to  compel  its  execution,  where  his  interest  is  assignable.^ 

Section  142  was  formerly  i  Revised  Statutes,  735,  section  103: 
I  103.  The  execution  in  whole  or  in  part,  of  any  trust  power,  may  be 
decreed  in  equity,  for  the  benefit  of  the  creditors  or  assignees  of  any  person 
entitled  as  one  of  the  objects  of  the  trust,  to  compel  its  execution,  when 
the  interest  of  the  objects  of  such  trust  is  assignable.^ 

Comment  This  section  places  the  creditors  of  the  beneficiary  of 
a  trust  power  in  the  shoes  of  the  beneficiary,  when  the  interest  of 
such  beneficiary  is  a  sum  in  gross  or  assignable.^  Before  the  Re* 
vised  Statutes  powers  in  trust  were  imperative*  and  might  be  en- 
forced in  equity  for  the  benefit  of  all  entitled  persons  "indiscrim- 
inately/' ^  But  no  trusts  other  than  charitable  uses  are  enforceable 
in  this  State,  unless  the  trust  purpose  is  one  recognized  as  equitable, 
and  there  is  a  definite  beneficiary  entitled  to  enforce  the  trust.®  If 
a  debtor  is  not  entitled  to  the  benefit  of  an  execution  of  a  power,  it 
is  very  clear  that  this  section  confers  no  greater  right  on  his  cred- 
itors.'^  So  the  creditor's  claim  must  be  one  established  by  law,  and 
not  one  in  contention,  in  order  to  fall  under  this  section.^ 

Creditors  Aided  when  Execution  Defective.  If  an  execution  of  a  trust 
power  is  defective  it  is  clear  that  creditors,  under  this  section,  have 
a  right  to  the  aid  of  a  court  of  equity,  although  the  following  sec- 
tion of  this  act^  might,  from  its  present  juxtaposition,  appear  to 
exclude  them. 


1  Repealed  by  Real  Prop.  Law  of 
1909,  §  460^  art.  14,  chap.  50,  Con- 
solidated Laws.    See  below,  i  460. 

2  Repealed,  chap.  547,  Laws  of 
1896. 

*l  103,  Real  Prop.  Law;  Mat- 
ter of  Gantert,  136  N.  Y.  106. 

*2  Chance,  Pow.  555. 

•2  Chance,  Pow.  557,  citing  But- 
ler's note  to  Co.  Litt.  290b. 


•Read  v.  Williams,  125  N.  Y.  560^ 
569;  cf,  S  113,  Real  Prop.  Law, 
supra, 

T  Clark  V.  Crego,  47  Barb.  599^ 
614;  Marvin  v.  Smith,  56  id.  600^ 
606 ;  Cutting  v.  Cutting,  20  Hun,  260^ 

369. 

8  Marvin  v.  Smith,  56  Barb,  at  p. 
607 ;  Harvey  v.  Brisbin,  143  N.  Y,  151. 

»§  163,  Real  Prop.  Law. 
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§  163.  Defective  execution  of  trust  power.    Where  the  execu- 

tion  of  a  power  in  trust  is  defective,  wholly  or  partly,  under 
the  provisions  of  this  article,  its  proper  execution  may  be 
adjudged  in  favor  of  the  person  designated  as  the  beneficiary 
of  the  trust. 

Formerly  section  143,  Real  Property  Law  of  1896,  chapter  XLVI,  General 
Laws: 

f  143.  Defective  execution  of  trust  power^- Where  the  execution  of  a 
power  in  trust  is  defective,  wholly  or  partly,  under  the  provisions  of  this, 
article,  its  proper  execution  may  be  adjudged  in  favor  of  the  person  desig- 
nated as  the  beneficiary  of  the  trust.^^ 

Section  143  was  formerly  i  Revised  Statutes,  737,  section  131: 
{  131.  Where  the  execution  of  a  power  in  trust  shall  be  defective,  in  whole 
or  in  part,  under  the  provisions  of  this  article,  its  proper  execution  may  be 
decreed,  in  equity,  in  favor  of  the  persons  designated  as  the  objects  of  the 
trust.ii 

Defective  Execution  of  Powers.  At  law,  defective  executions  of  pow- 
ers were  nugatory.  In  equity  the  case  was  different  as  to  certain 
persons,  and  relief  was  given  in  favor  of  general  classes  of  per- 
sons: (i)  Purchasers;^  (2)  creditors ;^^  (3)  wife;^*  (4)  legitimate 
children;  ^*^  (5)  charity.^®  The  original  revisers  of  the  statutes  can- 
not have  contemplated  limiting  the  classes  of  persons  entitled  to 
resort  to  equity  for  aid  of  a  defective  execution."  Nor  at  the  time 
the  Revised  Statutes  were  enacted  could  the  Legislature  thus  have 
detracted  from  the  equitable  jurisdiction  of  the  chancellor  who  was 
a  constitutional  officer.  It  is  rather  to  be  presumed  that  this  sec- 
tion will  receive  a  wider  construction  so  as  to  aid  all,  of  whatever 
class,  who  have  any  valid  interest  in  the  enforcement  of  the  trust 
power.*® 

Void  or  Defective  Ezecvtion.  The  distinction  between  a  void  and  a 
defective  execution  of  powers  is  not  changed  by  this  section.^® 

w  Repealed  by  Real  Prop.  Law  of  i7  Cf.  §§  157,  180,  Real  Prop.  Law. 

1909,  §  460,  art.  14,  chap.  50,  Con-  is  cf.  %  137,  Real  Prop.  Law ;  Mat- 

solidated  Laws.    See  below,  §  460.  ter  of  Gantert,  13O  N.  Y.  106;  Mar- 

11  Repealed,    chap.    547,    Laws    of  vin    v.    Smith,    56    Barb.   600,    606 ; 

1896.  Bostwick  v.   Beach,   103   N.   Y.  414, 

1^2    Chance,    Pow.   494;    2    Sugd.  421;  and  see  §  180,  Real  Prop.  Law, 

Pow.  93;  Schenck  v.  Ellingwood,  3  as  to  purchasers. 

Edw.  Ch.  175.  i«  Austin  v.  Oakes,  48  Hun,  492; 

1*2  Chance,  Pow.  494.  s.  c,  117  N.  Y.  577;  Hillen  v.  Iselin, 

1*2  Sugd.  Pow.  93.  144  id.  at  p.  365;  cf.  Farw.  Pow.  (ist 

1*2  Sugd.  Pow.  94.  ed.)  262  seq. 

^•a  Chance,  Pow.  497. 
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Defective  Ezecntion  Aided.  Where  the  power  is  not  a  trust  power, 
the  ordinary  equitable  rules  relating  to  defective  executions  con- 
tinue to  apply,  as  the  equitable  jurisdiction  remains  unaffected  by 
statutory  or  constitutional  changes.^ 

Power  of  Reyocation.  What  constitutes  an  execution  of  a  power  of 
revocation  is  specified  in  a  subsequent  section  of  this  act^ 

20  Monjo  V.  Woodhouse,  185  N.  Y.        ^  I  267,  Real  Prop.  Law. 
295»  300. 
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§  164.  Effect  of  insolvent  assignment.  A  beneficial  power,  and 

the  interest  of  every  person  entitled  to  compel  the  execution 
of  a  trust  power,  shall  pass,  respectively,  to  a  trustee  or 
committee  of  the  estate  of  the  person  in  whom  the  power  or 
interest  is  vested,  or  an  assignee  for  the  benefit  of  creditors. 

Formerly  section  144,  Real  Property  Law  of  1896,  chapter  XLVI,  General 
Laws: 

I  144.  EflEect  of  insolvent  assignment. —  A  beneficial  power,  and  the  interest 
of  every  person  entitled  to  compel  the  execution  of  a  trust  power,  shall  pass, 
respectively,  to  a  trustee  or  committee  of  the  estate  of  the  person  in  whom 
the  power  or  interest  is  vested,  or  an  assignee  for  the  benefit  of  creditors.^a 

Section  144  was  formerly  i  Revised  Statutes,  735,  section  104: 

i  104.  Every  beneficial  power,  and  the  interest  of  every  person  entitled 
to  compel  the  execution  of  a  trust  power,  shall  pass  to  the  assignees  of  the 
estate  and  effects  of  the  person  in  whom  such  power  or  interest  is  vested, 
under  any  assignment  authorized  by  the  provisions  of  the  fifth  chapter  of 
this  act.** 

EnsUsh  Acts.  The  early  Bankrupt  Acts  of  England  ^  provided 
for  the  devolution  or  execution  of  certain  powers  in  favor  of  credit- 
ors of  a  donee  of  a  power.?* 

The  Revised  Statutes.  The  Revised  Statutes  adopted  die  same  gen- 
eral principles,^  with  modifications  as  to  the  assignment  of  cer- 
tain contingent  interests  not  vesting  in  possession  or  interest  within 
three  years.^ 

Committee  of  Lunatics.  Committees  of  persons  adjudged  incapable 
of  administering  their  own  affairs  fall  under  this  section  of  the 
Real  Property  Law,  and  are  entitled  to  execute  a  beneficial  power 
vested  in  the  insane  or  incompetent  grantee  of  the  power.  As  a 
beneficial  power  is  property  of  the  grantee  as  much  as  any  visible 
or  tangible  thing  can  be,  it  is  obvious  that  this  section  of  this  act 
must  be  liberally  construed,  even  as  against  persons  entitled  by 
way  of  contingent  remainder  to  the  subject-matter  of  tlie  power. 

»  Repealed  by  Real  Prop.  Law  of  24  13  Eliz.,  chap.  7;  21  Jac.  I,  chap. 

1909,  I  460,  art.   14,  chap.  50,  Con-  19. 

solidated  Laws.    See  below,  §  460.  25  i  Sugd.  Pow.  224. 

23  R.  S.,  pt.  2,  chap.  5.  relating  to  «« Clark   v.    Crego.   47    Barb.    599. 

Assignments     of     estate;      repealed,  614;    Marvin   v.   Smith,   56   id.  600, 

chap.  24s,  Laws  of   1880;    i    R.   S.  606;  s.  c,  46  N.  Y.  571. 

735f  i  104;  repealed,  chap.  547,  Laws  27  Cutting  v.  Cutting,  86  N.  Y.  at 

of  1896.  p.  543 ;  s.  c.  below,  20  Kun,  36a  369- 
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§  165.  How  power  must  be  executed.  A  power  can  be  exe- 
cuted only  by  a  written  instrument,  which  would  be  sufficient 
to  pass  the  estate,  or  interest,  intended  to  paiss  under  the 
power,  if  the  person  executing  the  power  were  the  actual 
owner. 

Formerly  section  145,  Real  Property  Law  of  1896,  chapter  XL VI,  General 
Laws: 

fi  145.  How  power  must  be  executed^— A  power  can  be  executed  only  by 
a  written  instrument,  which  would  be  sufficient  to  pass  the  estate,  or  interest, 
intended  to  pass  under  the  power,  if  the  person  executing  the  power  were 
the  actual  owner.28 

Section  145  was  formerly  i  Revised  Statutes,  735,  section  113: 
§  113.  No  power  can  be  executed  except  by  some  instrument  in  writing, 
which  would  be  sufficient  in  law  to  pass  the  estate  or  interest  intended  to 
pass  under  the  power,  if  the  person  executing  the  power  were  the  actual 
owner.28 

Intent  of  Section.  Since  the  Statute  of  Frauds  an  estate  or  interest 
in  lands  can  be  passed  only  by  conveyance  in  writing.*^ 

Prior  to  the  Revised  Statutes,  where  the  instrument  creating  a 
power  required  certain  formalities  to  be  observed  in  executing  it, 
the  donee  of  the  power  must  have  strictly  observed  them,^^  although 
in  the  absence  of  such  a  direction  the  most  informal  execution  of  a 
power  answered.^^  The  former  involved  rules  relating  to  the  ex- 
ecution of  powers^  were  intended  to  be  reduced  by  the  Revised 
Statutes  to  a  few  simple  principles.  An  execution  of  powers  by 
informal  instruments;  was  intended  to  be  done  away  with,  and  the 
instrimients  in  execution  of  powers  were  reduced  to  two,  a  deed** 
and  a  will.^*^  To  these  Mr.  Chaplin,  in  his  work  on  Powers,  adds  a 
third  mstrument,  a  contract.^®    But  a  contract  in  this  sense  where 


28  Repealed  by  Real  Prop.  Law  of 
1909,  §  460,  art.  14,  chap.  50,  Con- 
solidated Laws.    See  below,  §  460. 

2»  Repealed,  chap.  547,  Laws  of 
1896. 

*>See  2  R.  S.  134,  S  6,  now 
S  242,  Real  Prop.  Law. 

31  Strahan,  Prop.  171. 

32  In  re  Broad  Smith  v.  Draeger,  2 
Ch.  86,  and  note  of  original  revisers 
on  article  on  Powers,  Appendix  III, 
infra. 

^Chap.  6,  Sugd.  Pow.;  chap.  9, 
Chance,  Pow. 


^  Supra,  §1  165,  242,  Real  Prop. 
Law;  Barber  v.  Cary,  11  N.  Y.  397; 
Wainwright  v.  Low,  132  N.  Y.  313. 

85  §S  167,  168,  242,  Real  Prop. 
Law;  Matter  of  Gardner,  140  N.  Y. 
122. 

8«§  625,  iLx.  Trust  &  Pow.,  citing 
Bostwick  V.  Beach,  103  N.  Y.  414, 
421 ;  cf.  Whitlock  v.  Washburn,  62 
Hun,  369 ;  Demarest  v.  Ray,  29  Barb. 

563. 
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it  is  sufficient  to  comply,  with  the  present  Statutes  of  Frauds  and 
Uses,  is  a  conveyance  or  deed ;  and  it  is  apprehended  that  a  merely 
executory  contract  is  not  an  execution  of  the  power.^*^  Since  the 
abolition  of  seals  to  conveyances,  it  is  apparent  that  the  written  in- 
strument in  execution  of  a  power  need  no  longer  be  a  deed. 

The  Revised  Statutes.  In  the  Revised  Statutes  the  foregoing  sec- 
tion was  supplemented  by  i  Revised  Statutes,  736,  section  114: 
"  Every  instrument,  except  a  will,  in  execution  of  a  power,  and, 
although  the  power  may  be  a  power  of  revocation  only,  shall  be 
deemed  a  conveyance  within  the  m-eaning  and  subject  to  the  pro- 
visions of  the  third  chapter  of  this  act."  ^  The  latter  section  is  not 
re-enacted  in  the  article  on  Powers  of  the  Real  Property  Law,  but 
purports  to  be  contained  in  article  9  of  this  act,^®  so  that  a  mere 
power  of  revocation  may  be  recorded,  although  strictly  it  is  not  a 
•deed  of  conveyance. 

Construction  of  Section.  This  section  of  the  Real  Property  Law  ^ 
strictly  refers  to  deeds  or  instruments  of  conveyance  inter  vivos  and 
not  to  wills  in  execution  of  powers.  If  a  power  is  to  be  executed 
by  deed  it  must  be  executed  by  an  instrument  good  as  a  conveyance 
•under  the  law  of  New  York.*^ 

Married  Women.  Formerly  a  married  woman,  executing  a  power 
l)y  deed,  must  be  separately  examined  in  order  to  execute  the  power 
ivell  by  deed;*^  but  this  is  no  longer  necessary.** 

Power  — How  Executed.  Where  the  power  is  directed  to  be  "  exe- 
cuted by  writing,"  either  a  deed  or  will  is  a  good  execution.^ 

Execution  of  Power  of  Revocation.  A  subsequent  section  of  this  act 
should  be  read  in  connection  with  any  investigation  of  the  defective 
execution  of  powers.**' 


■^Bostwick  y.  Beach,  1Q3  N.  Y.  at 
p.  421;  Whitlock  V.  Washburn,  62 
Htm,  369 ;  Demarest  v.  Ray,  29  Barb. 

563. 

•8The     chapter     relating    to     the 

Proof  and  Recording  of  Convey- 
ances of  Real  Estate. 

88 1  290,  Real  Prop.  Law. 

*<>  Repealed  by  Real  Prop.  Law  of 
1909,  S  460,  art.  14,  chap.  50,  Con- 
solidated Laws.    See  below,  I  460. 


*i  Barber  r.  Cary,  11  N.  Y.  397, 
398;  Jackson  v.  Edwards,  22  Wend, 
at  p.  508;  8  168,  Real  Prop.  Law; 
Coleman  v.  Beach,  97  N.  Y.  545,  5S6. 

^Jackson  v.  Edwards,  22  Wend. 
S08;  I  R.  S.  736^  *  117. 

«Chap.  249,  Laws  of  i879»  a* 
amended.    Sec.  302  Real  Prop.  Law. 

**  I  Sugd.  Pow.  262;  In  Matter  of 
Gardner,  140  N.  Y.  122. 

«  «  267,  Real  Prop.  Law. 
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§  166.  Execution  by  survivors.  Where  a  ix)wer  is  vested  in 
two  or  more  persons,  all  must  unite  in  its  execution;  but  if 
before  its  execution,  one  or  more  of  such  persons  dies,  the 
power  may  be  executed  by  the  survivor  or  survivors. 


Formerly  section  146,  Real  Property  Law  of  1896,  chapter  XLVI,  General 
Laws : 

§  146.  Execution  by  survivors. —  Where  a  power  is  vested  in  two  or  more 
perscns,  all  must  unite  in  its  execution;  but  if  before  its  execution,  one  or 
more  of  such  persons  dies,  the  power  may  be  executed  by  the  survivor  or 
survivors.*^^ 

Section  146  was  formerly  i  Revised  Statutes,  735,  section  112: 
§  112.  Where  a  power  is  vested  in  several  persons,  all  must  unite  in  its 
execution;  but  if  previous  to  such  execution,  one  or  more  of  such  persons 
shall  die,  the  power  may  be  executed  by  the  survivor  or  survivors.*^ 

Former  Law  Re-enacted.  At  common  law,  if  a  naked  power  was 
vested  in  two,  or  more,*^  nominative,  without  any  reference  to  an 
office  liable  to  survive  as  an  executorship  is,  it,  without  doubt, 
would  be  a  contradiction  of  the  general  rule,  to  allow  the  power  to 
survive.*®  By  Statute  in  England  (21  Hen.  VIII,  chap.  4),  a  part  of 
executors  were  allowed  to  execute  a  power  created  by  will,  when 
others  refused  to  accept  the  charge.  This  statute  was  re-enacted  in 
New  York,*®  and  in  the  Revised  Statutes,®^  as  set  out  above. 

Cocatruction  of  Section.  This  section  of  the  present  act  does  not, 
however,  authorize  the  execution  of  a  power  by  some  of  the  donees 
of  a  power,  except  in  the  event  it  specifies  —  the  death  of  one  or 
more  before   execution."     Thus,  if  all  the  executors  qualify  all 


*5%  Repealed  by  Real  Prop.  Law 
of  1909,  §  460,  art.  14,  chap.  50,  Con- 
solidated Laws.     See  I  460. 

**  Repealed,  chap.  547,  Laws  of 
1896. 

^"^  But  where  power  was  to  three, 
or  any  of  them,  a  sale  by  two  held 
good.    Townesend  v.  Walley,  Moore, 

341- 
*«Note,    Co.    Litt.    113a,    cited    in 

Sinclair  v.  Jackson,  8  Cow.  543,  554; 
1  Sugd.  Pow.  143 ;  Taylor  v.  Morris, 
1  N.  Y.  341,  358;  Osgood  v.  Frank- 
lin,  2   Johns.    Ch.    I,    19;    Niks    v. 


Stevens,  4  Den.  399;  Roseboom  v. 
Mosher,  2  id.  62. 

«2  J.  &  V.  96;  2R.  L.  366. 

«^i  R.  S.  735,  §  112;  2  id.  109, 
S  55;  Ogden  v.  Smith,  2  Paige,  175; 
Niles  v.  Stevens,  4  Den.  399;  cf. 
§  2642,  Code  Civ.  Proc. ;  Draper  v. 
Montgomery,  108  App.  Div.  63. 

61  Herriott  v.  Prime,  87  Hun,  95; 
afFd.,  15s  N.  Y.  5;  Brown  v.  Doherty, 
93  App.  Div.  190,  135  N.  Y.  3B3; 
Lewine  v.  Gerardo,  60  Misc.  Rep. 
260,  265. 
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must  execute  a  pow€r  of  sale  given  nominatim  to  executors,*®  and 
it  is  even  said  that,  if  one  of  the  grantees  of  a  power  resign,  the 
court  must  supply  the  vacancy  in  order  to  make  a  good  execution  of 
a  power.*® 

Power  of  Sale.  How  far  a  power  of  sak  is  personal,  or  how  far 
in  trust,  is  often  the  question  in  cases  where  a  grantee  of  a  power 
dies  before  execution.*^ 

Power  of  Sale  Executed  by  One  of  Two  Bzecutori.  A  power  of  sale 
may  be  executed  by  one  of  two  acting  executors  under  certain 
circumstances,  stich  as  the  death  of  one  of  the  executors  during  an 
inchoate  sale.  But  as  a  rule  all  the  executors  must  unite  in  the 
execution  of  a  power  or  the  execution  -will  be  insufficient.*"' 

Where  Executors  of  a  Power  Refuse  to  Qualify.  Where  certain  of  the 
designated  executors  refuse  to  qualify,  a  testamentary  power  may 
now  be  executed  by  those  who  do  qualify,**®  although  before  the 
Revised  Statutes  the  rule  was  otherwise,  unless  the  power  was 
coupled  with  an  interest  or  was  in  trust.*^  But  at  present  all  who 
so  qualify  must,  under  this  section,  unite  in  the  execution  of  the 
power,  unless,  in  the  grant  of  the  power,  it  is  otherwise  expressly 
provided.*^ 


62  In  the  Matter  of  Van  Wyck,  i 
Barb.  Ch.  565;  Berger  v.  Duff,  4 
Johns.  Ch.  368;  Wilder  v.  Ranncy, 
95  N.  Y.  7,  and  see  below,  under  this 
section. 

53  In  the  Matter  of  Van  Wyck,  i 
Barb.  Ch.  565;  Weeks  v.  Frankel, 
128  App.  Div.  223,  225 ;  sed  cf.  S  637, 
Chapl.  Express  Trusts  &  Pow.  and 
cases  cited. 

*^Niles  V.  Stevens,  4  Den.  399, 
404;  Mott  V.  Ackerman,  92  N.  Y. 
5J9»  552;  Greenland  v.  Waddell,  116 
id.  234,  240;  Boyce  v.  Adams,  123  id. 
402 ;  cf.  Gilchrist  v.  Rea,  9  Paige,  72 ; 
Dominick  v.  Michael,  4  Sandf.  374; 
Conklin  v.  Egerton,  21  Wend.  430; 
Kent  V.  Shephard,  115  App.  Div.  64; 
Weeks  v.  Frankel,  128  id.  223,  225; 
Scott  V.  Douglas,  39  Misc.  Rep.  555, 
and  see  supra,  pp.  470,  483,  538. 

»  Brown  v,  Doherty,  93  App.  Div. 


190,  18s  N.  Y.  383,  389;  Brennan  v. 
Wilson,  71  id.  502;  Lynde  v.  Buckley, 
82  App.  Div.  614;  supra,  pp.  538,  662. 

WCode  Civ.  Proc,  §  2642;  2  R.  S. 
109,  ft  55;  Ogden  V.  Smith,  2  Paige, 
197;  Taylor  v,  Morris,  i  N.  Y.  341, 
358;  Bunner  v.  Storm,  i  Sandf.  Ch. 
358;  Sharp  v.  Pratt,  15  Wend.  610; 
Dominick  v.  Michael,  4  Sandf.  374; 
Meakings  v.  Cromwell,  2  id.  512; 
affd.,  5  N.  Y.  136;  Leggett  v.  Hun- 
ter, 19  id.  445,  455;  Draper  v.  Mont- 
gomery, 108  App.  Div.  63. 

57  Franklin  v.  Osgood,  14  Johns. 
527 ;  s.  c,  2  Johns.  Ch.  i ;  Niles  v. 
Stevens,  4  Den.  399. 

**  Berger  v.  Duff,  4  Johns.  Ch. 
368;  Wilder  v.  Ranney,  95  N.  Y.  7; 
Fleming  v.  Burnham,  100  id.  i ;  cf. 
Whitlock  v.  Washburn,  62  Hun,  369, 

372. 
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Power  in  Trust,  how  to  be  Framed.  In  framing  a  grant  or  limitation 
of  a  power  in  trust,  it  is  desirable  to  provide  ( i )  for  the  refusal  of 
any  of  the  grantees  to  accept  the  trust,  and  (2)  for  their  several 
deaths  or  removals,  and  (3)  for  the  resignation  of  any  of  them,  al- 
though in  the  case  of  powers  to  executors  or  testamentary  trustees 
the  statute  may  provide  for  several  of  such  contingencies.  This 
section  of  the  act  applies  to  both  a  settlement  inter  vivos  and  one 
by  will. 
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§167.  Execution  of  power  to  dispose  by  devise.    Where 

a  power  to  dispose  of  real  property  is  confined  to  a  dis- 
position by  devise  or  will,  the  instrument  must  be  a  written 
will,  executed  as  required  by  law. 

Formerly  section  147,  Real  Property  Law  of  1896,  chapter  XLVI,  General 
Laws: 

§  147.  Ezecntion  of  power  to  dispose  by  devise. —  Where  a  power  to  dis- 
pose of  real  property  is  confined  to  a  disposition  by  devise  or  will,  the  instru- 
ment must  be  a  written  will,  executed  as  required  by  law.^ 

Section  147  was  formerly  i  Revised  Statutes,  736,  section  115: 

f  115.  Where  a  power  to  dispose  of  lands  is  confined  to  a  disposition  by 
devise  or  will,  the  instrument  of  execution  must  be  a  will  duly  executed, 
according  to  the  provisions  of  the  sixth  chapter  of  this  act.^ 

Comment  on  Section.  By  the  old  law,  if  a  will  is  required  a  power 
may  not  be  executed  by  deed.®^  This  statute  has  not,  in  this 
respect,  changed  the  former  law  of  powers.  But  it  has  put  an  end 
to  informal  testamentary  executions.  Under  the  above  section  of 
this  act  a  will  in  execution  of  a  power  must  comply  with  the  statute 
relating  to  wills,^  if  the  power  is  executed  in  this  State  or  relates 
to  real  estate  situate  here.^  If  executed  in  another  State  the 
maxim  "  locus  regit  actum  "  may  also  apply .^ 

How  far  Prior  Win  an  Execution.  How  far  a  prior  will  may  now  be 
regarded  as  an  execution  of  a  power  subsequently  granted,  query .^ 
Farwell,  in  his  treatise  on  Powers,  is  of  the  opinion  that  at  common 
law  a  general  power  of  appointment  may  be  well  executed  by  a 
will  executed  previously  to  the  creation  of  the  power.®®  Mr.  Chaplin 

» Repealed  by  Real  Prop.  Law  of  ^  Lynes  v.  Townscnd,  33  N.  Y. 

1909,  §  460,  art  14,  chap.  50,  Con-  558,  561;  White  v.  Howard,  46  id. 

solidated  Laws.    See  below,  §  460.  144,  159. 

«>2  R.  S.  56  seq.   (Chap.  VI)  ;  i  ^Betts  v.  Betts,  4  Abb.  N.  C.  317, 

id.  736,  §   IIS,  repealed,  chap.   S47f  389;  cf.  Ward  v.  Stanard,  82  App. 

Laws  of  1896.  Div.  386,  395- 

« I  Sugd.  Pow.  255,  256.    Any  in-  « Chapl.     Ex.    Trusts    &     Pow., 

strument  of  a  testamentary  character  §  653 ;  cf.  Lynes  v.  Townsend,  33  N. 

was,  however,  a  good  execution.    Id.  Y.  at  p.  561. 

260.  ««Farw.  Pow.  (ad  cd.)  322. 

•^Amer.  Home  Miss.  v.  Wadhams, 
10  Barb.  597;  cf.  Coleman  v.  Beach, 

97  N.  Y.  S4S. 
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is  of  the  opinion  that  whether  this  be  so  in  New  York,  depends  on 
the  construction  of  the  New  York  Statute  of  Wills.^  It  would 
seem  that  unless  our  Statute  of  Wills  is  very  clearly  against  the 
former  rule,  the  common  law  should  prevail.^ 

How  far  Prior  Deed  an  Execution.     It  seems  that  a  prior  deed  may 
be  an  execution  of  a  power  of  appointment  in  certain  instances.®^ 

«7  Chapl.  Ex.  Trusts  &  Pow.,  I  653.      Chauncey,  32   Misc.    Rep.   358;    cf. 
68  Supra,  p.  577,  578.  §  267,  Real  Prop.  Law. 

« United     States    Trust    Co.    v. 
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§  168.  Execation  of  power  to  dispose  by  grant.    Where  a 

power  is  confined  to  a  disposition  by  grant,  it*  can  not  be 
executed  by  will,  although  the  disposition  is  not  intended 
to  take  effect  until  after  the  death  of  the  person  executing 
the  power. 

Formerly  section  148,  Real  Property  Law  of  1896,  chapter  XLVI,  General 
Laws: 

f  148.  Execution  of  power  to  dispose  by  grant. —  Where  a  power  is  con- 
fined to  a  disposition  by  grant,  it  cannot  be  executed  by  will,  although  the 
disposition  is  not  intended  to  take  effect  until  after  the  death  of  the  person 
executing  the  power J<> 

Section  148  was  formerly  i  Revised  Statutes,  jj/S,  section  116: 

S  116.  Where  a  power  is  confined  to  a  disposition  by  grant,  it  cannot  be 

executed  by  will,   although  the  disposition   is  not  intended  to  take  effect 

until  after  the  death  of  the  party  executing  the  power Ji 

Comment  A  power  to  be  executed  by  deed  could  not  at  common 
law  be  executed  by  will/-  It  must  at  least  be  executed  by  an  in- 
strument under  sealJ^  At  the  present  day  the  deed  or  "  g^ant  '* 
required  by  this  section  cannot  be  of  a  testamentary  character,^* 
but  must  respond  to  the  requirements  of  the  article  on  Conveyances 
and  Mortgages  J'  If  a  limitation  of  a  power  is  general,  without 
being  confined  to  a  deed  or  a  will,  it  may  be  executed  by  either 7* 
In  the  Matter  of  Gardner,  the  Court  of  Appeals  distinctly  reiterate 
the  last  rule  and  say:  "A  general  power  to  dispose  of  property 
includes  the  right  to  dispose  of  it  by  will,  unless  the  grant  of  the 
power  contains  words  wliich  expressly  or  by  fair  implication  exclude 
such  a  method  of  disposition."  "^  But  where  the  power  is  limited 
to  be  executed  by  deed  alone,  it  cannot  be  well  executed  by  a  testa- 
mentary disposition,  even  though  the  estate  is  not  to  take  effect 
until  after  the  death  of  the  party  executing  the  power  J® 

Execution  of  Power  of  Revocation.  A  prior  deed  may  operate  as  an 
estoppel  against  the  grantee  of  a  power  in  some  instances^® 

70  Repealed  by  Real  Prop.  Law  of  '^^  Infra,  art.  8.  Real  Prop.  Law. 

1909,  §  460,  art.   14,  chap.  50,  Con-  7«  Matter   of  Gardner,   140   N.  Y. 

solidated  Laws.     Sec  below,  §  460.  122. 

''I  Repealed,    chap.    547,    Laws    of  '^'  Matter   of  Gardner,   140  N.  Y. 

i8q6.  122. 

72  I  Sugd.  Pow.  255.  78  Coleman  v.  Beach,  97  N.  Y.  at 

73  Id.  280.  p.  556. 

7*  Coleman  v.  Beach,  97  N.  Y.  545,         ^*  I  267,  Real  Prop.  Law. 
556. 
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§  169.  When  direction  by  grantor  does  not  render  power 

void.  Where  the  grantor  of  a  power  has  directed  or  au- 
thorized it  to  be  executed  by  an  instrument  not  sufficient  in 
law  to  pass  the  estate,  the  power  is  not  void,  but  its  execu- 
tion is  to  be  governed  by  the  provisions  of  this  article. 

Formerly  section  149,  Real  Property  Law  of  1896,  chapter  XL VI,  General 
Laws: 

§  149.  When  direction  by  grantor  does  not  render  power  void. —  Where 
the  grantor  of  a  power  has  directed  or  authorized  it  to  be  executed  by  an 
instrument  not  sufficient  in  law  to  pass  the  estate,  the  power  is  not  void» 
but  its  execution  is  to  be  governed  by  the  provisions  of  this  articlc^o 

Section  149  was  formerly  i  Revised  Statutes,  yz^^  section  118: 
§  118.  Where  the  grantor  of  a  power  shall  have  directed  or  authorized  it 
to  be  executed  by  an  instrument  not  sufficient  in  law  to  pass  the  estate,  the 
power  shall  not  be  void,  but  its  execution  shall  be  governed  by  the  rules 
before  prescribed  in  this  article.®^ 

Comment  As  a  general  principle  at  common  law,  a  power  could 
be  validly  executed  only  by  such  instruments  as  were  specified  by  the 
donor  in  the  limitation  of  the  power.®^  But  equity  would  often  sup- 
plement a  defective  execution.®  The  Revised  Statutes,  by  the 
original  of  this  section,  did  not  aid  a  defective  execution,  but  they 
did  supplement  an  insufficient  grant  of  a  power ;  for  a  direction  to  do 
something  in  a  manner  not  permitted  may  be  regarded  as  an  in- 
sufficient direction,  if  not  an  illegal  direction,  because  it  is  one  con- 
trary to  law.  This  section  presumes  that  the  grantor  intended  the 
power  to  be  executed  by  a  sufficient,  not  by  an  insufficient,  instru- 
ment. It  provides  for  a  case  not  provided  for  by  the  common  law- 
The  section  applies  to  all  grants  of  powers  whether  contained  in 
deeds  or  wills. 

Application  of  this  Section.  If  the  grantor  of  a  power  direct  the 
grantee  of  the  power  to  execute  it  by  a  will,  to  be  witnessed  by  one 
person  only,  clearly,  by  the  la'w  of  New  York,  the  will  would  not  be 
sufficient  to  pass  the  estate.  In  such  a  case  this  section  applies, 
and  if  the  grantee  of  the  power  execute  it  by  a  will  witnessed  in 
conformity  with  the  Statute  of  Wills  by  more  than  one  witness  the 
power  is  under  this  section  well  executed,  although  executed  in  a 
mode  contrary  to  that  directed  by  the  grantor  of  the  power  and 
bad  at  common  law.^ 

*>  Repealed  by  Real  Prop.  Law  of         82  parw.   Pow.  262;  i   Sugd.  Pow. 

1896,   S  460.  art.   14,  chap.  50,  Con-  250;  i  Chance,  Pow.  310. 
soHdated  Laws.     See  below,  §  460.  ^  Supra,  p.  657. 

81  Repealed,    chap.    547,    Laws    of  ^i   Suj^d.  Pow.  251,  252,  253;  cf. 

1896.  §  171.  Real  Prop.  Law. 
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§  170.  When  directions  by  grantor  need  not  be  followed. 

Where  the  grantor  of  a  power  has  directed  any  formality 
to  be  observed  in  its  execution,  in  addition  to  those  which 
would  be  sufficient  by  law  to  pass  the  estate,  the  observance 
of  such  additional  formality  is  not  necessary  to  the  valid 
execution  of  the  power. 

Formerly  section  150,  Real  Property  Law  of  1896,  chapter  XLVI,  General 
Laws: 

I  ISO.  When  dizections  hy  grantor  need  not  he  followed. —  Where  the 
grantor  of  a  power  has  directed  any  formality  to  he  observed  in  its  exe- 
cution, in  addition  to  those  which  would  be  sufficient  by  law  to  pass  the 
estate,  the  observance  of  such  additional  formality  is  not  necessary  to  the 
valid  execution  of  the  power.85 

Section  150  was  formerly  i  Revised  Statutes,  72IS,  section  119: 
f  119.  When  the  grantor  shall  have  directed  any  formalities  to  be  observed 
in  the  execution  of  the  power,  in  addition  to  those  which  would  be  sufficient 
by  law  to  pass  the  estate,  the  observance  of  such  additional  formalities  shall 
not  be  necessary  to  a  valid  execution  of  the  power.^ 

Comment  on  Sectioa  This  section  refers  to  "  accumulative  "  or 
redundant  "  ceremonies,"  i,  e.,  those  which  the  grantor  of  the  power 
prescribes  as  additional  to  the  requirements  of  the  law  for  an  act 
of  like  nature.  At  common  law,  "  accumulative "  ceremonies 
directed  by  donor  must  be  observed  in  the  execution  of  a  power. 
Thus,  where  the  donor  directed  the  power  to  be  executed  by  a  will 
**duly  delivered,"  a  delivery  of  the  will  to  some  persons  present 
was  held  sufficient®^  The  present  section  does  not  prohibit  a  limi- 
tation containing  superflous,  or  accumulative,  ceremonies,  but  it 
renders  such  superfluous  ceremonies  unnecessary  to  the  valid  execu- 
tion of  the  power.  Thus,  a  direction  by  a  grantor  of  a  power  that 
a  deed,  to  be  executed  under  the  power,  shall  be  attested  by  two 
witnesses,  is  now  equivalent  to  a  direction  that  it  shall  be  attested  by 
one  witness,  as  the  law  requires  only  one  witness  to  a  deed  of  con- 
veyance.^ 

w  Repealed  by  Real  Prop.  Law  of  Revisers'  notes  to  article  on  Powers, 

1909^  i  460,  art  14,  chap.  50,  Con-  Appendix  III,  infra, 

solidated  Laws.    See  below,  I  460.  ^Schenck  v.  Ellingwood,  3  Edw. 

^  Repealed,    chap.    547,    Laws   of  Ch.  175 ;  Kissam  v.  Dierkes,  49  N.  Y, 

i8g6.  602;  604. 

^Doe  v.  HoUoway,  i  Starkie,  431. 
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Construction  of  Section.  This  section  is  equivalent  to  a  command  to 
grantors  to  omit  a  direction  for  all  unnecessary  ceremonies  in  a 
grant  of  a  power.  But  the  consent  of  a  third  person  to  the  execu- 
tion of  a  power  is  not  a  ceremony.®^ 

Power  of  Sale.  A  power  of  sale  directed  to  be  performed  in  a 
designated  place  and  in  a  designated  mode  is  not,  however,  exe- 
cuted by  following  a  statute  regulating  certain  sales,  and  treatini^ 
the  directions  of  the  grantor  of  the  power  as  superfluous,  under 
this  section.^ 

WReal  Prop.  Law,  I  173;  Kissam  ^4  Kent,  Comm.  333,  note  'c 
V.  Dierkcs,  49  N.  Y.  602;  Stokes  v.  (Phila.  ed.  of  1889);  Sengels  v. 
Hyde,  14  App.  Div.  530.  Fennel,  54  Misc.  Rep.  133. 
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§  171.  Nominal  conditions  may  be  disregarded.     Where 

the  conditions  annexed  to  a  power  are  merely  nominal,  and 
evince  no  intention  of  actual  benefit  to  the  party  to  whom, 
or  in  whose  favor,  they  are  to  be  performed,  they  may  be 
wholly  disregarded  in  the  execution  of  the  power. 


Formerly  section  151,  Real  Property  Law  of  1896,  chapter  XL VI,  General 
Laws: 

i  151.  Nominal  conditions  may  be  disregarded. —  Where  the  conditions 
annexed  to  a  power  aie  merely  nominal,  and  evince  no  intention  of  actual 
benefit  to  the  party  to  whom,  or  in  whose  favor,  they  are  to  be  performed* 
they  may  be  wholly  disregarded  in  the  execution  of  the  power.w 

Section  151  was  formerly  i  Revised  Statutes,  yz'^,  section  120: 

%  120.  Where  the  conditions  annexed  to  a  power  are  merely  nominal,  and 
evince  no  intention  of  actual  benefit  to  the  party  to  whom,  or  in  whose 
favor,  they  are  to.be  performed,  they  may  be  wholly  disregarded  in  the 
execution  of  the  power.® 

Construction  of  Seaion.  The  word  "  conditions  "  in  this  section  is 
probably  the  equivalent  of  "  forms,"  as  "  conditions  precedent,"  cr 
conditions  prescribed  by  a  grant  or  devise  as  precedent  to  the  vesting 
of  a  power,  are  still  to  be  performed.^  At  common  law  forms 
non-essential  to  the  validity  of  an  act  were,  nevertheless,  if  re- 
quired by  the  donor  of  the  power,  to  be  literally  performed  in  order 
to  make  an  execution  of  the  power  good  at  law.®*  The  revisers  saw 
fit  to  absolve  the  grantee  of  the  power  from  such  of  the  prescribed 
forms  as  were  purely  nominal  or  non-essential  to  the  valid  execution 
of  the  act  empowered,®*  excepting  consent  of  third  parties  provided 
for  in  a  subsequent  section.®® 

Section  170^  Supra.  Section  170  of  this  act  is  of  a  similar  import 
to  the  present  section,  and  should  be  consulted  in  connection  with 
it,  although  the  evils  intended  to  be  remedied  by  the  several  sec- 
tions were  probably  quite  distinct. 


•1  Repealed  by  Real  Prop.  Law  of 
1896,  §  460,  art  I4»  chap.  50,  Con- 
solidated Laws.     See  below,  I  460. 

^Repealed,  chap.  547»  Laws  of 
1896. 

W§  154,  Real  Prop.  Law;  Kissam 
v.  Dierkes,  49  N.  Y.  602;  Griswold 
V.  Perry,  7  Lans.  98;  Allen  v.  De 
Witt,  3  N.  Y.  276,  278. 

•*!    Sngd.    Pow.    251.    252,    253; 


Hawkins  v.  Kemp,  3  East,  410;  >^ote 
of  original   Revisers   to   Article  on 
Powers,  Appendix  III,  infra, 
•5  Macy   V.   Sawyer,  66  How.   Pr. 

381. 

•fif  173;  Real  Prop.  Law;  for- 
merly I  R.  S.  736,  §  122;  Phillips 
V.  Davies,  92  N.  Y.  199;  Kissam  v. 
Dierkes,  49  id.  602;  Stokes  v.  Hyde* 
14  App.  Div.  530. 
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§  172.  Intent  of  grantor  to  be  observed.    Except  as  provided 

in  this  article,  the  intentions  of  the  grantor  of  a  power  as  to 
the  manner,  time  and  conditions  of  its  execution  must  be 
observed;  subject  to  the  power  of  the  supreme  court  to  sup- 
ply a  defective  execution  as  provided  in  this  article. 


Formerly  section  152,  Real  Property  Law  of  18^,  chapter  XLVI,  General 
Laws : 

I  152.  Intent  of  grantor  to  be  observed.—  Except  as  provided  in  this  article^ 
the  intentions  of  the  grantor  of  a  power  as  to  the  manner,  time  and  con- 
ditions of  its  execution  must  be  observed;  subject  to  the  power  of  the 
supreme  court,  to  supply  a  defective  execution  as  provided  in  this  article.^ 

Section  152  was  formerly  i  Revised  Statutes,  736,  section  121: 

§  121.  With  the  exceptions  contained  in  the  preceding  sections,  the  inten- 
tions of  the  grantor  of  a  power,  as  to  the  mode,  time  and  conditions  of  its 
execution,  shall  be  observed,  subject  to  the  power  of  the  court  of  chancery, 
to  supply  a  defective  execution,  in  the  cases  hereinafter  provided.^ 

Construction  of  Section.  It  is  well  understood  that  the  common  law 
governs  real  property,  excepting  in  so  far  as  that  law  is  expressly 
abrogated  by  statute.  Courts  have  otherwise  no  power  to  depart 
from  the  common  law  prescribed  by  the  Constitution.*®  There- 
fore, if  this  article  does  not  expressly  absolve  a  grantee  of  a  power 
from  executing  the  power  as  directed  by  the  grantor,  he  must  still 
follow  the  directions  as  at  common  law.^  The  cases  bearing  on 
powers  in  trust  and  their  due  discharge  by  the  trustees  thereof  are 
commonly  cited  as  bearing  on  the  rule  stated  in  this  section;* 
whereas  strictly  they  have  no  application,  as  the  section  probably 
was  intended  to  refer  to  the  execution  of  powers  operating  solely 
under  this  statute,*  and  not  to  powers  in  the  nature  of  trusts, 
breaches  of  which  are  amply  remedied  by  the  law  regulating  fidu- 
ciaries and  trusts. 


•8'' Repealed  by  Real  Prop.  Law  of 
1909,  S  460,  art.  14,  chap.  50,  Con- 
solidated Laws.    See  below,  fi  460. 

•8  Repealed,  chap.  547,  Laws  of 
1896. 

»Co.  Litt  iisb;  Challis,  152;  Cun- 
liffe  V.  Brancker,  3  Ch.  Div.  393,  410; 
Fitzgerald  v.  Quann,  109  N.  Y.  441; 
Dean  v.  M.  £.  R.  Co.,  119  id.  540; 
cf,  Marshall  v.  Mosely,  21  id.  280, 
292. 

1  Allen  v.  Dcwitt,  3  N.  Y.  276,  278; 


Barber  v.  Cary,  if  id  397;  Wocrx 
v.  Rademacher,  120  id.  62,  68;  Bene- 
dict v.  Amoux,  7  App.  Div.  i ;  revd., 
154  N.  Y.  715;  Russell  v.  Russell,' 
36  id.  581 ;  Schreyer  v.  Schreyer,  loi 
App.  Div.  456,  460;  I  Sugd.  Pow. 
250  seq. 

a  Chap.  Ex.  Trusts  &  Pow^  I  627, 
and  see  Rochevot  v.  RochevoC,  74 
App.  Div.  58s,  590. 

8  See  above,  under  II  113,  13a 
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Appointments  to  Charitable  Uses.  How  far  this  section,  in  con- 
nection with  section  113  of  this  act,*  strengthens  indefinite  appoint- 
ments to  charitable  uses,  is  a  question  for  consideration  in  all  such 
cases.  It  emphasizes  the  fact  that  as  to  formal  matters  the  in- 
tention governs.  The  statute  has  now  sanctioned  uncertain  uses 
for  charity,  and  under  the  analogies  of  the  former  law  should  sane* 
tion  uncertain  appointments.* 

The  Cy  Pres  Doctrine.^  The  cy  pres  doctrine,  or  the  canon  of 
approximate  construction,  has  been  held  to  have  no  application 
to  powers  of  appointment  since  the  Revised  Statutes.''  But  this 
section  under  consideration  would  certainly  have  justified  the  appli- 
cation of  any  doctrine  which  seeks  only  to  effectuate  the  intention 
of  the  grantor  of  the  power;  at  least  when  the  power  is  created 
by  will.®  The  cy  pres  doctrine  is  often  made  applicable  in  this 
country  to  the  construction  of  wills  by  statute,  and  it  is  not  irrele- 
vant to  the  execution  of  powers.®  Thus  section  177  of  this  act  is 
an  extensive  application  of  the  doctrine  of  ry  pres,  as  was  section  2, 
I  Revised  Statutes,  748.  The  doctrine  of  cy  pres  was  applied  at 
common  law,  in  connection  with  powers,  to  estates  tail.  As  estates 
tail  are  abolished  in  his  State,  the  doctrine  in  that  connection 
ceases;  but  the  equitable  doctrines  relative  to  excessive  execution 
of  powers  were  very  closely  allied  to  cy  pres,  for  they  separated 
good  appointments  from  bad  or  excessive  appointments  and  upheld 
the  good  pro  tanto}^ 

Tho  cy  pres  doctrine  is  now  by  statute  made  applicable  to  powers 
of  appointment  to  charity,  and  wherever  a  gift  or  devise  is  to 
charity  generally,  the  court  has  by  statute  authority  to  apply  the 
gift  or  devise  approximately."  Indeed,  the  statute  confers  a 
cy  pres  power  in  excess  of  the  old  jurisdiction  for  it  applies  to 
conveyances  to  charity  by  deed  as  well  as  to  devises  to  charitable 
uses. 


^Real  Prop.  Law. 

•  I  Sugd.  Pow.  254 ;  Kelly  v.  Hocy, 
35  App.  Div.  273;  Farmers'  Loan  & 
Trust  Co.  v.  Shaw,  56  Misc.  Rep. 
901,  127  App.  Div.  656. 

^See  the  notes  to  Alexander  v. 
Alexander,  Tudor,  Lead.  Gas.  Real 
Prop,  for  applications  of  -this  doc- 
trine to  Powers. 

^Hillen  v.  Iselin,  144  N.  Y.  at  p. 
374,  €t  supra,  p.  582. 


*Cy  pres  does  not  apply  to  deeds. 
Brudenell  v.  Ewes,  i  East,  440. 

8  Jackson  v.  Brown,  13  Wend.  437 ; 
Coster  V.  Lorillard,  14  Wend,  at  pp. 
308,  309;  4  Kent,  Comm.  508,  note; 
I  R  S.  748,  §  2. 

10  See  under  f  177,  Real  Prop. 
Law. 

^*  See  above,  under  Real  Prop. 
Law,  I  113;  chap.  144,  Laws  of  1909. 
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Devise  or  Grant  of  Power,  when  Severable.  It  is  well  understood  that 
where  a  limitation  of  a  power  may  be  separated  from  a  void  scheme 
of  trusts,  the  power  will  stand  though  the  trusts  fall.^^ 

Fraud.  Where  donee  of  a  power  commits  a  fraud  by  executing 
the  power  for  his  own  benefit  instead  of  for  a  particular  trust  pur- 
pose the  execution  will  be  set  aside.^* 

Intent  of  Grantor,  when  Disregarded.  A  power  may  be  executed  con- 
trary to  the  intent  of  the  grantor  in  some  few  specified  instances.^* 

i2Lindo  V.  Murray,  91  Hun,  335.  52  App.  Div.  473,  477;  and  sec  under 

iSAleyn  v.  Belcher,  i   Eden,  132;  §  99,  Real  Prop.  Law. 

8.  c,  I  White  &  Tudor,  Lead.  Cas.  ^*  I  267,  Real  Prop.  Law. 

in  £q.  437;  Gardner  v.  Dembinsky, 
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§  173.  Consent  of  grantor  or  third  person  to  execution  of 

power.  Where  the  consent  of  the  grantor  or  a  third  person 
to  the  execution  of  a  power  is  requisite,  such  consent  shall 
be  expressed  in  the  instrument  by  which  the  power  is  exe- 
cuted, or  in  a  written  certificate.  In  the  first  case,  the  instru- 
ment of  execution,  in  the  second,  the  certificate,  must  be 
subscribed  by  the  person  whose  consent  is  necessary;  and 
to  entitle  the  instrument  to  be  recorded,  such  signature  must 
be  acknowledged  or  proved  and  certified  in  like  manner  as  a 
deed  to  be  recorded. 

Formerly  section  153,  Real  Property  Law  of  1896,  chapter  XLVI,  General 
Laws: 

t  153.  Consent  of  grantor  or  tbird  person  to  ezecntion  of  power. —  Where 
the  consent  of  the  grantor  or  a  third  person  to  the  execution  of  a  power  is 
requisite,  such  consent  shall  be  expressed  in  the  instrument  by  which  the 
power  is  executed,  or  in  a  written  certificate  thereon.  In  the  first  case,  the 
instrument  of  execution,  in  the  second,  the  certificate,  must  be  subscribed  by 
the  person  whose  consent  is  necessary;  and  to  entitle  the  instrument  to  be 
recorded,  such  signature  must  be  acknowledged  or  proved  and  certified  in 
like  manner  as  a  deed  to  be  recorded. '^ 

Section  153  was  formerly  i  Revised  Statutes,  736,  section  122: 
S  122.  When  the  consent  of  a  third  person  to  the  execution  of  a  power  is 
requisite,  such  consent  shall  be  expressed  in  the  instrument  by  which  the 
power  is  executed,  or  shall  be  certified  in  writing  thereon.  In  the  first  case, 
the  instrument  of  execution,  in  the  second,  the  certificate,  shall  be  signed 
by  the  party  whose  consent  is  required;  and  to  entitle  the  instrument  to  be 
recorded,  such  signature  must  be  duly  proved  or  acknowledged,  in  the  same 
manner  as  if  subscribed  to  a  conveyance  of  lands.^® 

Constmction  of  Section.  The  consent  of  a  single  third  person  may 
still  be  made  requisite,  as  at  common  law,^^  to  the  due  execution  of 
a  power.  And  if  such  person  die  before  the  consent  is  manifest,  the 
power,  unless  otherwise  provided  in  the  grant  of  the  power,  is 
gone,*®  Whenever  such  consent  is  required,  it  must  be  manifested 
with  the  formalities  required  by  this  section,  and  an  informal  con- 

15  Repealed  by  Real  Prop.  Law  of  is  Kissam  v.  Dierkes,  49  N.  Y.  602 ; 

1909,  I  460,  art.   14,  chap.  50,  Con-  Mott  v.  Ackerman,  92  id.  539;  Phil- 

solidated  Laws.     See  below,  §  460.  lips    v.    Davies,    id.    199;    Gulick    v. 

^«  Repealed,    chap.    547,    Laws    of  Griswold,  14  App.  Div.  85;  affd.,  160 

1896.  N.  Y.  399;  Stokes  v.  Hyde,  id.  530; 

"Hawkins  v.  Kemp,  3  East,  410;  Schreyer  v.  Schreyer,  43  Misc.  Rep. 

I  Sngd.  Pow.  253,  520;  aflFd.,  101  App.  Div.  456,  461. 
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sent  is  insufficient^*  The  present  section  of  this  act  places  the  con- 
sent of  grantor  in  the  same  category  as  consents  of  third  persons; 
but  it  does  not  require  a  consent  to  be  actually  on  the  instrument 
extending  the  power .^ 

When  Third  Person  Dead.  A  limitation  may  be  so  framed  as  to 
make  it  apparent  that  grantor  intended  to  make  the  consent  of  a 
third  person  conditional  only  upon  such  third  person's  being  alive 
ai  the  time  of  the  execution  of  the  power.^ 

i»  Barber  v.  Gary,  ii  N.  Y.  397;  20  See  note  20,  Appendix  I. 

cf,  Stokes  V.  Hyde,  14  App.  Div.  530;  21  House  v.  Raymond,  3  Hun,  44; 

Hoyt  V.  Hoyt,  17  Hun,  192;  s.  c,  85  Kimball  v.  Chappell,  27  Abb.  N.  C. 

N.  Y.  142;  Gardner  v.  Dembinsky,  437;  Odell  v.  Youngs,  64  How.  Pr. 

52  App.  Div.  473,  475 ;  Schreyer  v.  56;   Hoyt  v.   Hoyt,  85   N.  Y.   142; 

Schreyer,  loi  id.  456,  460;  Hilton  v.  Phillips  y.  Davies,  92  id.  199. 
Lowenfieldy  53  Misc.  Rep.  152. 


§  174 
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§  174.  When  all  must  consent.    Where  the  consent  of  two  or 

more  persons  to  the  execution  of  a  power  is  requisite,  all 
must  consent  thereto;  but  if,  before  its  execution,  one  or 
more  of  them  die,  the  consent  x>i  the  survivor  or  survivors 
is  sufficient,  unless  otherwise  prescribed  by  the  terms  of  the 
power. 


Formerly  section  154,  Real  Property  Law  of  1896,  chapter  XL VI,  Gen- 
eral Laws: 

§  154.  When  all  must  consent. —  Where  the  consent  of  two  or  more  per- 
sons to  the  execution  of  a  power  is  requisite,  all  must  consent  thereto; 
but  if,  before  its  execution,  one  or  more  of  them  die,  the  consent  of  the 
survivor  or  survivors  is  sufficient,  unless  otherwise  prescribed  by  the  terms 
of  the  power. 

Section  174,  Supra.  The  Commissioners  of  Statutory  Revision  an- 
nounced that  this  section  was  new  in  the  General  Laws,  and  that 
the  last  clause  prescribes  a  new  rule.^ 

Construction  of  Section  174,  Supra.  The  Commissioners  of  Statutory 
Revision  were  undoubtedily  correct  in  their  statement,^  that  a 
power,  the  execution  of  which  was  made  entirely  dependent  on 
the  consent  of  two  or  more  persons,  was  extinguished  by  the  death 
of  such  persons  before  consent.^  As  this  section  of  the  Real 
Property  Law  is  framed  it  does  not,  however,  preclude  the  extin- 
guishment of  a  power  by  the  death  of  one  of  several  persons  whose 
consent  is  so  made  requisite;  provided  that  the  consent  of  the 
deceased  was  indispensable  to  the  execution  of  the  power  by  the 
very  terms  of  the  grant,  and  he  died  before  such  consent  given. 

Consent  The  limitation  may  be  so  framed  as  to  require  the  con- 
sent of  certain  officers^  or  of  a  class.^  In  such  cases  the  wis- 
dom of  the  rule  stated  in  this  section  is  apparent  and  even 
declaratory  of  pre-existing  decisions. 


^  Report  of  Commissioners  of 
Statutory  Revision,  S  154  (Appendix 
II,  infra),  citing  Barber  v.  Gary,  11 
N.  Y.  397;  see  Hilton  v.  Lowenfeld, 
53  Misc.  Rep.  152. 

28  Note  to  section.  Appendix  II, 
infra, 

2*Gulick  V.  Griswold,  160  N.  Y. 
399;  and  see  the  cases  cited,  supra, 
under  I  173,  Real  Prop.  Law;  and 
f/.  Farw.  Pow.  (ist  ed.)   117. 


^Correll  v.  Lauterbach,  14  Misc. 
Rep.  469;  cf.  People  ex  rel.  Loew  v. 
Batchelor,  28  Barb.  310;  Perry  v. 
Tynen,  22  id.  137;  People  ex  rel. 
Hawes  v.  Walker,  23  id.  304,  as  to 
statutory  powers. 

2«Hoyt  V.  Hoyt,  85  N.  Y.  142; 
Hamilton  v.  N.  Y.  Stock  E.  B.  Co., 
20  Hun,  88. 


^ 
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Consent  Conditional  on  Living.  Again,  the  grant  of  a  power  may 
be  so  framed  as  to  make  it  apparent  that  the  consent  of  third  per- 
sons was  only  provisional  or  conditional  upon  their  being*  alive  at 
a  certain  time.^^ 

Section  not  Retroactive.     This  section  is  not  retroactive.^ 

27  See  the  cases  to  this  effect  cited  399;  Wells  v.  Brooklyn  Union  Ele- 
under  $  173,  Real  Prop.  Law.  vated    Railroad    Co.    (No.    i),    121 

28  Gulick  V.   Griswold,  160   N.  Y.      App.  Div.  491. 
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§  175.  Omission  to  recite  power.  An  instrument  executed  by 
the  grantee  of  a  power,  conveying  an  estate  or  creating  a 
charge,  which  he  would  have  no  right  to  convey  or  create, 
except  by  virtue  of  the  power,  shall  be  deemed  a  valid  exe- 
cution of  the  power,  although  the  power  be  not  recited  or 
referred  to  therein. 


Formerly  section  155,  Real  Property  Law  of  1896,  chapter  XLVI,  Gen- 
•eral  Laws: 

$  155.  Omission  to  recite  power. —  An  instrument  executed  by  the  grantee 

of  a  power,  conveying  an  estate  or  creating  a  charge,  which  he  would  have 

10  right  to  convey  or  create,  except  by  virtue  of  the  power,  shall  be  deemed 

•a  valid  execution  of  the  power,  although  the  power  be  not  recited  or  referred 

tit  therein.^ 

Section  155  was  formerly  i  Revised  Statutes,  737,  section  124: 
§  124,  Every  instrument  executed  by  the  grantee  of  a  power,  conveying 
;nn  estate  or  creating  a  charge,  which  such  grantee  would  have  no  right  to 
convey  or  create,  unless  by  virtue  of  his  power,  shall  be  deemed  a  valid 
execution  of  the  power,  although  such  power  be  not  recited  or  referred  to 
therein.3^ 

Comment.  This  section  and  section  267  of  this  act  furnish  ruler, 
of  construction  applicable  only  vmder  the  circumstances  there 
denoted.^^  The  rule  stated  in  this  section  is  founded  on  a  reasonable 
presumption,  recognized  by  the  common  law.^^  If  a  grantee  of  a 
power  deal  with  specific  property  in  which  he  has  no  interest,  ex- 
cept under  a  grant  of  such  power,  the  dealing,  if  authorized,  should 
be  regarded  as  an  execution  of  the  power,  although  no  reference  be 
made  to  the  power.'^'*^ 

This  section  has  no  application  where  the  grantee  has  both  an 
interest  and  a  power,  and  in  such  cases  the  execution  is  presumed  to 
refer  to  the  interest  and  not  to  the  power,*^** 


28  Repealed  by  Real  Prop.  Law  of 
1909,  8  460,  art.  14,  chap.  50,  Con- 
solidated Laws.     See  below,  §  460. 

•'*"  Repealed,  chap.  547,  Laws  of 
1806. 

^^  Mut.  Life  Ins.  Co.  v.  Shipman, 
119  N.  Y.  324;  White  v.  Hicks,  33 
iJ-  383  J  Weinstein  v.  Weber,  178  id. 
<)4,    100. 

32  2  Chance,  Pow.  84;  White  v. 
Hicks,  :^  N.  Y.  at  p.  393;  Sir  E. 
Clcre's  Case,  6  Rep.  17b. 


33  Doody  V.  Holwedell,  22  App. 
Div.  456;  Albany  Exchange  Savings 
Bank  v.  Brass,  59  id.  370;  §  267, 
Real  Prop.  Law. 

34  Mut.  Life  Ins.  Co.  v.  Shipman, 
119  N.  Y.  324;  Weinstein  v.  Weber, 
58  App.  Div.  112;  affd.,  178  N.  Y. 
94;  Vines  v.  Clarke,  iii  App.  Div. 
12;  Merolla  v.  Lane,  122  id.  535;  and 
see  under  the  following  section  of 
this  act. 
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This  section  in  terms  includes  appointments  by  either  deeds  or 
wills.  In  a  very  carefully  considered  opinion,  this  section  is  re- 
garded as  declaratory  of  the  rules  of  construction  prevailing  in  that 
"country  from  whose  jurisprudence  our  statutes  in  relation  to 
powers  were  mainly  derived."  ^^ 

Mutual  Life  Ins.  Co.  v.  Shipman.  The  case  last  mentioned  in  our 
text^  is  instructive  not  only  in  connection  with  this  section,  but  with 
the  entire  article  on  Powers.  The  opinion  there  rendered  shows 
the  accuracy  of.  the  statement,  made  in  the  earlier  pages  of  this 
work,  to  the  effect  that  the  existing  law  of  powers  is  but  a  modifi- 
cation of  the  earlier  common  law,  and  that  the  statutory  abolition  of 
"  powers,"  other  than  those  tolerated  in  this  article,  did  not  essen- 
tially abridge  the  dominion  of  owners  over  their  property  or  their 
right  to  delegate  their  powers  over  their  estates.*^ 

WMut  Life  Ins.  Co.  v.  Shipman,         86  id,^  supra. 
119  N.  Y.  at  p.  S2^  ^  Supra,  p.  S7I-S79. 
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§  176.  When  devise  operates  as  an  execution  of  the  power. 

Real  property  embraced  in  a  power  to  devise  passes  by  a 
will  purporting  to  convey  all  the  real  property  of  the  testa- 
tor, unless  the  intent  that  the  will  is  not  to  operate  as  an 
execution  of  the  power,  appears,  either  expressly  or  by 
necessary  implication. 

Formeriy  section  156,  Real  Property  Law  of  1896,  chapter  XLVI,  Gen- 
eral Laws: 

I  156.  When  devise  operates  as  an  execution  of  the  power. —  Real  property 
embraced  in  a  power  to  devise  passes  by  a  will  purporting  to  convey  ail 
the  real  property  of  the  testator,  unless  the  intent  that  the  will  is  not  to 
operate  as  an  execution  of  the  power,  appears,  either  expressly  or  by  neces- 
sary implication.38 

Section  156  was  formerly  i  Revised  Statutes,  737,  section  126: 
i   126.  Lands  embraced  in  a  power  to  devise,  shall  pass  by  a  will  pur- 
porting to  convey  all  the  real  property  of  the  testator,  unless  the  intent 
that  the  will  shall  not  operate  as  an  execution  of  the  power,  shall  appear, 
expressly  or  by  necessary  implication.^ 

Old  Law.  At  common  law  a  general  devise  was  not  an  appoint- 
ment, where  the  grantee  of  the  power  had  an  interest,  or  other 
lands  to  answer  to  the  devise.*^  The  general  rule  of  the  common 
law  was  that  to  execute  a  power  there  must  be  a  reference  to  it  ;** 
but  in  the  case  of  a  will  circumstances  might  be  relied  on  to  show 
that  there  was  an  intention  to  execute  the  power  even  where  no 
reference  was  made  to  the  power.^ 

The  Revised  Statutes.  The  Revised  Statutes  made  a  general 
devise  an  execution  of  a  power,  unless  circumstances  rebutted  the 
presumption  that  such  was  testator's  intention.^     But  where  the 

w  Repealed  by  Real  Prop.  Law  of  Y.  Life  Ins.  &  T.  Co.  v.  Livingston, 

1909,  I  460,  art  14,  chap.  50,  G)n-  133    id    125;    Kibler   v.    Miller,   57 

solidated  Laws.    See  below,  §  46a  Hun,  14;  aifd.,  141  N.  Y.  571;  Van 

80  Repealed,    chap.    547.    Laws   of  Woert  v.    Benedict,   i    Bradf.    114; 

1896.  Thomas  v.  Snyder,  43  Hun,  14;  Mat- 

^2   Chance,   Pow.  84;  Mut  Life  ter  of  Pilfard,  42  id.  34;  Bolton  v. 

Ins.  Co.  V.  Shipman,  119  N.  Y.  at  p.  De  Peyster,  25  Barb.  539,  564;  Mat- 

328.  ter  of  Watson,  34  N.  Y.   St.  Rep. 

♦1 1  Sugd.  Pow.  371.  906 ;   s.  c,  39  id.  42 ;   Lockwood  v. 

*2i    Sugd.   Pow.   356,  371;   Lock-  Mildeberger,   159  N.  Y.   181;  U.   S. 

wood  V.  Mildeberger,  159  N.  Y.  181,  Trust    Co.    v.    Chauncey,    32    Misc. 

185.  Rep.    358,    365;    Farmers'    Loan    & 

«  Hutton  V.  Benkard,  92  N.  Y.  Trust  Co.  v.  Kip,  193  N.  Y,  266.  2IB6, 
395;  Mott  v.  Ackerman,  id.  539;  N. 
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testator  had  both  a  power  and  an  interest,  a  general  devise  is  still 
presumed  to  refer  to  the  interest."** 

Appointment  by  Deed.  This  section  can  have  no  reference  to  an 
appointment  by  deed,  for  in  terms  it  is  confined  to  devises.  A 
deed,  without  reference  to  a  power,  may  be  construed  either  as  a 
conveyance  of  an  interest  or  as  an  execution  of  a  power,  accord- 
ing to  the  intention  of  the  parties  which  is  sought  to  be  arrived 
at.**^  But  as  a  rule,  a  general  deed  will  be  construed  to  refer  to  an 
.  interest  where  donee  has  both  an  interest  and  a  power.^ 

Power  of  Revocation,  how  Executed.  A  power  of  revocation  at  the 
will  of  grantor  is  void  as  to  purchasers  and  incumbrancers  of 
grantor  of  any  estate  so  liable  to  be  revoked.*'^ 

Where  such  a  power  is  given  to  a  third  person,  a  cpnveyance  by 
such  person  for  a  valuable  consideration  is  an  execution  of  the 
power.^  A  grant  by  such  third  person  before  he  is  entitled  to 
execute  such  power  operates  as  an  estoppel."*® 

^  Mut.  Life  Ins.  Co.  v.  Shipman,         ^  2  Chance,  Pow.  71 ;  Wcinstein  v. 

119  N.  Y.  324;  Weinstein  v.  Weber,  Weber,  58  App.  Div.  112,  178  N.  Y.. 

58  App.  Div.  112;  Matter  of  Tenney,  94,  supra,  p.  679. 
104  id.  290;  Vines  v.  Clarke,  in  id.  ^"^  §  267,  Real  Prop.  Law. 

12;  I  Sugd.  Pow.  412  seq,  ^§  267,  Real  Prop.  Law. 

^  I  Sugd.  Pow.  435 ;  supra,  p.  679-         *®  §  267,  Real  Prop.  Law. 
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§  177.  Disposition  not  void  because  too  extensive.    A  dis< 

position  or  charge  by  virtue  of  a  power  is  not  void  on  the 
ground  that  it  is  more  extensive  than  was  authorized  by  the 
power;  but  an  estate  or  interest  so  created,  so  far  as  em- 
braced by  the  terms  of  the  power,  is  valid. 

Formerly  section  157,  Real  Property  Law  of  1896,  chapter  XLVI,  Gen- 
eral Laws: 

8  157.  Disposition  not  void  because  too  extensive. —  A  disposition  or  charge 
by  virtue  of  a  power  is  not  void  on  the  ground  that  it  is  more  extensive 
than  was  authorized  by  the  power;  but  an  estate  or  interest  so  created, 
so  far  as  embraced  by  the  terms  of  the  power,  is  valid.*^V4 

Section  157  was  formerly  i  Revised  Statutes,  'jn^  section  123: 
8   123.  No  disposition,  by  virtue  of  a  power,  shall  be  void  in  law  or  in 
equity,  on  the  ground  that  it  is  more  extensive  than  was  authorized  by  tlie 
power;  but  every  estate  or  interest  so  created,  so  far  as  embraced  by  the 
terms  of  the  power,  shall  be  valid.^ 

Cy  Pres  Doctrine  and  Excessive  Execution.  The  doctrine  of  cy  prcs, 
or  approximate  execution,  and  the  equitable  doctrines  relative  to 
the  excessive  execution  of  powers,  where  the  grantee  of  the  power 
has  exceeded  his  authority,  are  closely  allied.  Indeed,  the  doctrine 
of  cy  prcs,  by  the  adjudged  cases  applying  it,  extended  to  excessive 
execution  of  powers  of  appointment.  Under  that  doctrine  certain 
appointed  estates  unauthorized  were  regarded  as  estates  tail.**^  The 
doctrines  relative  to  excessive  execution  of  powers  separated  the 
good  from  the  bad  parts  of  the  execution  if  possible,  and  upheld  the 
execution  pro  tanto?'^  They  were  applied  where  the  estate  granted 
by  the  donee  of  the  power  could  not  be  turned  into  an  estate  tail 
under  the  doctrine  of  cy  pres.^  Estates  tail  no  longer  exist  in  this 
State,  and  the  doctrine  of  cy  prcs  has  no  longer  any  strict  applica- 
tion to  powers,  except  they  are  appointments  to  charity.*^  But  the 
equitable  doctrines  relative  to  excessive  execution  are  only  confirmed 
by  this  section  of  this  act,  and  such  are  closely  allied  to  the  cy  prcs 
doctrine,  in  its  larger  sense.-'^    Whenever  the  provision  in  excess  of 

^^j  Repealed  by  Real  Prop.  Law  of  52parw.    Pow.    (ist    ed.)    250;    2 

1909,   S  460,  art.   14,  chap.  50,  Con-  Sugd.  Pow.  62  seq.;  2  Chance,  Pow. 

solidated  Laws.     See  below,  §  460.  45  seq.;  and  see  remarks,  supra,  un- 

®*  Repealed,    chap.    547,    Laws    of  der  8   172,  Real  Prop.  Law. 

1896.          .'  ^'^  Supra,  pp.  545.  547. 

51  All   the  cases   cited   by   Sugden  MHiHen  v.  Tselin,  144  N.  Y.  365, 

and   Chance  are  of  this  nature.     2  374;  §  113  supra. 

Sugd.  Pow.  57 ;  2  Chance,  Pow.  58  ^^  Root  v.  Stuyvesant,  18  Wend,  at 

seq.;  Tudor,  Lead.  Cas.  Real  Prop.  pp.  274,  288;  Hillen  v.  Iselin,  144  N. 

(3d  ed.)  409.  Y.  365.  380. 
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the  power  may  be  eliminated  without  disturbing  the  scheme,  the  ex- 
cessive execution  stands  under  this  section.*^  And  such  was  the 
rule  at  common  law  before  the  Revised  Statutes.*^^ 

This  Section  Applies  to  EzoesuTe  not  Deficient  Executions.  This  sec- 
tion applies  to  excessive  and  not  to  deficient  executions  of  powers.** 
Where  a  power  is  not  well  and  sufficiently  executed,  because  the 
grantee  of  the  power  has  partially  executed,  or  has  not  exhausted, 
his  authority,  the  execution  was  formerly  good  pro  tanto^  and 
it  might  be  aided  in  equity  in  a  proper  case.  This  principle  is  now 
stated  in  the  statute,  in  respect  of  powers  in  trust,  which  embrace 
many  former  powers,®^  and  as  the  general  equitable  jurisdiction  of 
the  Supreme  Court  remains  co-extensive  with  that  of  the  Court  of 
Chancery,  a  defective  execution  of  other  powers  will,  no  doubt, 
be  remedied  in  a  proper  case.** 

Execution  of  Power  of  Appointment  by  Void  WilL  Because  a  will  exe- 
cuting a  power  of  appointment  is  void,  it  does  not  operate  to  annul 
or  revoke  a  former  valid  execution  of  such  power.*® 

Power  of  Reyocation.  A  deed  executed  by  a  person,  having  a 
power  of  revocation  and  appointment,  before  the  date  specified  by 
the  grantor  of  the  power,  operates  as  an  estoppel  against  the  grantee 
of  the  power.® 


»•  Hillen  v.  Iselin,  144  N.  Y.  at  p. 
380;  Monjo  V.  Woodhousc,  185  id. 
295.  300. 

5'7  2  Chance,  Pow.  511,  S  2891. 

^Austin  V.  Oakes,  48  Hun,  492, 
496;  s.  c,  117  N.  Y.  577. 

^2  Chance,  Pow.  511;  Tudor, 
Lead.  Cas.  Real  Prop.  422. 


•>!  163,  Real  Prop.  Law. 

•I  Monjo  V.  Woodhouse,  185  N. 
Y.  295,  300. 

«2  Matter  of  Pilsbury,  50  Misc. 
Rep.  367. 

tt  I  267,  Real  Prop.  Law. 
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§  178.  Computation  of  term  of  suflpension.  The  period  dur- 
ing which  the  absolute  right  of  alienation  may  be  suspended, 
by  an  instrument  in  execution  of  a  power,  must  be  com- 
puted, not  from  the  date  of  such  instrument,  but  from  the 
time  of  the  creation  of  the  power. 

Formerly  section  158,  Real  Property  Law  of  1896,  chapter  XLVI, 
General  Laws: 

I  158.  Computation  of  term  of  anspensioiL-^  The  period  during  which  the 
absolute  right  of  alienation  may  be  suspended,  by  an  instrument  in  execution 
of  a  power  must  be  computed,  not  from  the  date  of  such  instrument,  but 
from  the  time  of  the  creation  of  the  power.<^ 

Section  158  was  formerly  i  Revised  Statutes,  737,  section  128: 
S  128.    The  period  during  which  the  absolute  right  of  alienation  may  be 
suspended,  by  any  instrument  in  execution  of  a  power,  shall  be  computed, 
not  from  the  date  of  such  instrument,  but  from  the  time  of  the  creation 
of  the  power.®^ 

This  Section  Relates  to  the  Rule  against  Perpetuities.  This  section  and 
the  one  following  it  ^  have  a  distinct  relation  to  the  "  rule  against 
perpetuities,"  or  that  rule  now  more  commonly  called  "the  rule 
against  unlawful  suspension  of  the  power  of  alienation."^ 

Powers  of  Appointment  After  the  Duke  of  Marlborough's  case  ^ 
powers  of  appointment,  whereby  executory  limitations  arose,  were 
regsirded  as  within  the  common-law  rule  against  a  perpetuity;  and 
consequently  no  limitation  could  be  effected  by  a  power  of  appoint- 
ment, if  it  could  not  have  been  effected  by  the  original  instrument 
creating  the  power.®  For  the  purpose  of  this  rule,  the  date  of  the 
operation  of  the  original  instrument,  and  not  that  executing  the 
power,  determined  the  time  when  the  rule  began  to  run.''^  This 
rule  did  not,  at  common  law,  apply  to  general  powers.^* 

The  doctrine  of  relation,  whereby  an  instrument  in  execution  of  a 
power  related  back  to  the  inception  of  the  original  instrument  cre- 
ating the  power,  was  Actio  juris,  and   not  upheld  to  advance  a 

w  Repealed  by  Real  Prop.  Law  of  «  Sugden's  Gilbert  on  Uses,  p.  160, 

1909,  I  460,  art.   14,  chap.  50,  Con-  note, 

solidated  Laws.    See  below,  i  460.  wChallis,    156;    I    Chancy    Pow, 

C5  Repealed,    chap.    547,    Laws    of  115,  439;  2  id.  i, 

1896.  TOChallis,  156. 

e«  Real  Prop.  Law,  S  179.  ''^  Challis,  156. 

«7Real  Prop.  Law,  I  42. 
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wrongJ^  This  doctrine  always  applied,  however,*^  and  applies  still, 
under  this  section,  for  the  purposes  of  the  rule  against  perpetuities^* 
Title  of  Appointee.  It  is  true  that  the  title  of  an  appointee  may  not 
vest  until  the  time  of  appointment,  yet  in  law  it  relates  back  and  is 
acquired  under  the  instrument  creating  the  power.^**  But  it  seems 
that  for  the  purposes  of  the  Transfer  Tax  Law  it  may  be  regarded 
as  acquired  under  the  instrument  executing  the  powerJ® 


'''2  Jackson  v.  Davenport,  20  Johns. 
537,  546;  Matter  of  Stewart,  131  N. 
Y.  274,  281. 

'3  Henry  v.  Davis,  7  Johns.  Ch.  40. 

'*  Fargo  V.  Squiers,  154  N.  Y.  250; 
llillen  V.  Iselin,  144  id.  365,  378; 
Dana  v.  Murray,  122  id.  604;  Genet 
V.  Hunt,  113  id.  158;  Crooke  v. 
County  of  Kings,  97  id.  421,  445; 
Beardsley  v.  Hotchkiss,  96  id.  201, 
214;  Conkling  v.  N.  Y.  El.  R.  R.  Co., 
76  Hun,  420;  Matter  of  Harbeck,  161 
N.  Y.  211,  revg.  43  App.  Div.  188, 
191;  cf,  Frear  v.   Pugsley,  9  Misc. 


Rep.  316,  322,  which  case  said  to  be 
erroneous;  Chapl.  Ex.  Trusts  & 
Pow.,  I  679;  Hayden  v.  Sugden,  48 
Misc.  Rep.  108;  Matter  of  Pilsbury, 
50  id.  367;  Farmers'  Loan  &  Trust 
Co.  V.  Kip,  52  id.  407,  120  App.  Div. 
347,  192  N.  Y.  266;  Chanler  v.  Kel- 
sey,  205  U.  S.  466. 

7**  Matter  of  Stewart,  131  N.  Y. 
274;  Matter  of  Harbeck,  161  id.  211, 
revg.  43  App.  Div.  188. 

7«  Matter  of  Cooksey,  182  N.  Y. 
92. 
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§  179.  Capacity  to  take  under  a  power.  An  estate  or  inter- 
est can  not  be  given  or  limited  to  any  person,  by  an  instru- 
ment in  execution  of  a  power,  unless  it  would  have  been 
valid,  if  given  or  limited  at  the  time  of  the  creation  of 
the  power. 

Formerly  section  159,  Real  Property  Law  of  1896,  chapter  XLVI, 
General  Laws: 

I  159.  C*padty  to  take  under  a  power.—  An  estate  or  interest  cannot  be 
given  or  limited  to  any  person,  by  an  instrument  in  execution  of  a  power, 
unless  it  would  have  been  valid,  if  given  or  limited  at  the  time  of  the 
creation  of  the  power.^ 

Section  159  was  formerly  i  Revised  Statutes,  ^j^t^  section  129: 

f  129.  No  estate  or  interest  can  be  given  or  limited  to  any  person,  by  an 
instrument  in  execution  of  a  power,  which  such  person  would  not  have  been 
capable  of  taking,  under  the  instrument  by  which  the  power  was  grantedJ^ 

Construction  of  Section  179.  Section  178^®  is  the  complement  of 
this  section,  and  in  logical  order  this  section,  179,  should  have  pre- 
ceded section  178,  for  it  is  this  section  which  subjects  all  estates 
created  by  powers  to  the  rules  regulating  the  creation  of  legal  es- 
tates by  principals;®^  whereas  section  178  states  only  a  subordinate 
principle  concerning  the  computation  of  time  under  the  rule  against 
perpetuities. 

Rule  against  Perpetuities.  The  application  of  the  rule  against  per- 
petuities, of  estates  created  under  powers,  is  provided  for  by  three 
separate  sections  of  this  act.®*  Section  131  prohibits  a  grantor 
from  empowering  an  act  which  he  himself  could  not  do.  Section 
144  prohibits  the  reservation  of  any  act  which  may  not  be  law- 
fully delegated,  while  this  section  acts  obliquely  on  the  grantee  and 
prevents  any  estate  from  passing  under  a  power,  unless  such  estate 
would  have  been  valid  in  the  instrument  creating  the  power.® 

The  Revised  Statutes.  Under  the  Revised  Statutes,  as  before  thos? 
statutes,®^  it  was  a  general  principle  that  a  power  could  not  be  the 

''''Repealed  by  Real  Prop.  Law  of         ^MS  131,  154,  179- 
1909,  9  460,  art   14,  chap.  50,  Con-  s^Dempsey  v.  Tylec,  3   Duer,  73, 

solidated  Laws.    See  below,  I  460.  loi ;   Murray  v.    Miller,   178   N.    Y. 

'8  Repealed,    chap.    S47»    Laws    of       316,  324. 
1896.  ^  I  Sugd.  Pow.  178;  s%^pfa,  p.  685. 

"^^  Supra,  Real  Prop.  Law. 

^Art.  3,  Real  Prop.  Law;  Demp 
sey  V.  Tylee,  3  Duer,  7^,  loi. 
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medium  of  a  perpetuity  any  more  than  a  direct  limitation."  But 
what  powers  tend  to  a  perpetuity,  and  what  do  not,  are  now,  as  at 
common  law,  the  questions  for  professional  consideration ;  for  not 
all  limitations  of  powers,  and  not  all  powers,  tend  to  infringe  the 
rule  against  perpetuities. 

Powers  of  Appointment.  It  must  be  conceded  that  all  powers  of 
appointment,  whereby  executory  limitations  are  to"  arise  as  future 
estates,  are  within  the  rule  against  perpetuities  ^  now  as  formerly.®* 
Whenever  the  power  limits  a  new  use,  the  power  tends  to  a  i>er- 
petuity.  So  those  powers  in  trust,  which  necessarily  suspend  the 
power  of  alienation,  are  within  the  rule.^  But  not  all  powers  in 
trust  are  within  the  rule;  for  a  power  of  sale,  for  example,  can- 
not be  said,  per  se,  to  suspend  the  power  of  alienation,*®  unless 
the  proceeds  of  such  sale  are  to  be  held  on  further  trusts,®*  or  the 
execution  of  the  power  of  sale  is  unduly  postponed  in  the  limita- 
tation  of  the  power.*^ 

Power  of  Revocation.  A  power  of  revocation  may  be  good  as 
against  the  donee  of  the  power,  although  executed  contrary  to  the 
grant  of  the  power.®* 


®*  Salmon  v.  Stuyvesant,  i6  Wend. 
321;  Root  V.  Stuyvesant,  18  id.  257, 
264,  265;  Belmont  v.  O'Brien,  12  N. 
Y.  394,  403 ;  Everitt  v.  Everitt,  20  id. 
39,  yS;  Read  v.  Williams,  125  id.  560, 
569;  Booth  V.  Baptist  Church,  126  id. 
215,  239;  Sweeney  v.  Warren,  127  id. 
4^f  433;  Tilden  v.  Green,  130  id.  29, 
54;  and  see  supra,  §  179,  Real  Prop. 
Law. 

85  Salmon  v.  Stuyvesant,  16  Wend. 
321;  Root  V.  Stuyvesant,  18  id.  257, 
265 ;  Booth  V.  Baptist  Church,  126  N. 
Y.  215,  240;  Hillen  v.  Iselin,  144  id. 
365,  378;  Farmers'  Loan  &  Trust 
Co.  V.  Kip,  120  App.  Div.  347,  192  N. 
Y.  266. 

8«i  Sugd.  Pow.  178. 

^  A  trust  or  power  in  trust  sus- 
pends the  power  of  alienation,  only 
when  the  trust  purpose  prevents  an 
alienation  by  the  trustee.  This  pre- 
vention is  by  virtue  of  i  R.  S.  731, 

44 


§  65;  I  105,  Real  Prop.  Law.  Rus- 
sell V.  Russell,  36  N.  Y.  581,  584; 
Beardsley  v.  Hotchkiss,  96  id.  201, 
214;  Hillen  v.  Iselin,  144  id.  at  p. 
379,  et  supra,' p.  593,  under  t  I37t 
Real  Prop.  Law. 

^Garvey  v.  McDevitt,  72  N.  Y. 
556,  563;  Roberts  v.  Corning,  89  id. 
225,  239;  Henderson  v.  Henderson, 
113  id.  I,  10;  Cussack  v.  Tweedy, 
126  id.  81,  87;  Deegan  v.  Wade,  144 
id.  573;  Blanchard  v.  Blanchard,  4 
Hun,  289. 

80  Savage  v.  Burnham,  17  N.  Y.  at 
p.  572;  Allen  V.  Allen,  149  id.  280; 
Underwood  v.  Curtis,  127  id.  523. 

ooHobson  v.  Hale.  95  N.  Y.  588, 
609;  Dana  v.  Murray,  122  id.  604* 
614;  Matter  of  Will  of  Buttcrfield, 
133  id.  473;  Trowbridge  v.  Metcalf» 
5  App.  Div.  318. 

91  §  267,  Real  Prop.  Law. 
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§180.  Purchaser  under  defective  execution.    A  purchaser 

for  a  valuable  consideration,  claiming  under  a  defective 
execution  of  a  power,  is  entitled  to  the  same  relief  as  a  simi- 
lar purchaser,  claiming  under  a  defective  conveyance  from 
an  actual  owner. 

Formerly  section  i6o,  Real  Property  Law  of  1896,  chapter  XLVI, 
General  Laws: 

I  160.  Purchase  under  defectiye  execution. —  A  purchaser  for  a  valuable 
consideration,  claiming  under  a  defective  execution  of  a  power,  is  entitled 
to  the  same  relief  as  a  similar  purchaser,  claiming  under  a  defective  con* 
veyance  from  an  actual  owner.**  * 

Section  160  was  formerly  i  Revised  Statutes,  737,  section  132: 

S  132.  Purchasers  for  a  valuable  consideration,  claiming  under  a  defective 
execution  of  any  power,  shall  be  entitled  to  the  same  relief  in  equity,  as 
similar  purchasers,  claiming  under  a  defective  conveyance  from  an  actual 
owner.^ 

« 

Comment .  Under  section  163  of  this  act,^  a  reference  was  made 
to  the  former  rules  touching  defective  execution  of  powers.  This 
section,  now  under  consideration,  refers  specifically  to  judicial  aid 
to  purchasers  in  cases  of  defective  execution  of  powers.  Before 
the  Revised  Statutes  relief  against  defective  executions  was  fre- 
quently granted  in  equity  in  favor  of  purchasers."^  And  for  this 
purpose  a  wife,  under  marriage  articles,®®  a  mortgagee®^  and  a 
lessee  ^  were  regarded  as  purchasers.  Equity  would  relieve  in  case 
of  the  want  of  a  seal  or  of  witnesses,®^  or  in  case  of  a  defect  in  the 
description  of  the  property  appointed.  Since  the  Revised  Statutes, 
in  a  proper  case,  equity  must  aid  a  dSefective  execution  in  favor  of 
a  purchaser.*  But  the  remedy  cannot  be  invoked  in  all  cases  by 
purchasers  under  defective  executions  of  powers.  For  example,  in 
an  action  for  specific  performance,  it  was  held  that  purchasers  were 
not  entitled  to  relief  in  such  a  case.^ 

«^  Repealed  by  Real  Prop.  Law  of         *  Campbell  v.  Leach,  Amb.  74a 
1909,  i  460,  art  14,  chap.  50,  Con-         <^Schenck  v.  EUingwood,  3  £dw. 

solidated  Laws.    See  below,  fi  460.  Ch.  175. 

98  Repealed,    chap.    547,    Laws    of         1  Barber  v.   Gary,   11   N.   Y.   397, 

1896.  400;   cf,   Correll   v.   Lauterbach,    14 

M  Supra,  p.  657.  Misc.  Rep.  469,  473 ;  Ward  v.  Stan- 

^  See  the  cases  cited,  a  Chance»  ard,  82  App.  Div.  386,  395. 
Pow.,  S  2830,  p.  494.  2  Correll  v.   Lauterbach,   14   Misc. 

•«2  Chance,  Pow.  494.  Rep.  at  p.  473. 

•^2  Sugd.  Pow.  93. 
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Term  **  Purchaser  "  Includes  Mortgagee  and  Lessee.  Before  the  Revised 
Statutes,  equity,  as  stated  above,  included  in  the  term  "  purchasers  " 
under  this  rule,  both  mortgagees  and  lessees.'  Certainly  those 
persons  are  still  within  the  equity  of  the  present  section  and  will 
be  entitled  to  relief  whenever  their  title  is  imperfect  by  reason 
of  a  defective  execution  of  a  power.* 

^Cf.  2  Sugd.  Pow.  93,  citing  sev-  <And  see  I  267,  Real  Prop.  Law. 
eral  cases. 
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§  181.  Instrument  affected  by  fraud.  An  instrument  in  exe- 
cution of  a  power  is  affected  by  fraud,  in  the  same  manner 
as  a  conveyance  or  will,  executed  by  an  owner  or  by  a 
trustee. 

Formerly  section  i6i,  Real  Property  Law  of  1896,  chapter  XLVI, 
General  Laws: 

f  161.  Instrument  affected  by  fraud. —  An  instrument  in  execution  of  a 
power  is  affected  by  fraud,  in  the  same  manner  as  a  conveyance  or  will, 
executed  by  an  owner  or  by  a  trustee.* 

Section  161  was  formerly  i  Revised  Statutes,  737,  section  125: 

§  125.  Instruments  in  execution  of  a  power  are  affected  by  fraud,  both  in 
law  and  equity,  in  the  same  manner  as  conveyances  by  owners  or  trustees.^ 

Cottstmction  of  Section.  This  section  is  equivalent  to  a  clause  sav- 
ii^  existing  jurisdictions;  for,  at  the  time  of  the  enactment  of 
the  original  section,  a  deed  or  will  in  execution  of  a  power  was 
affected  by  fraud  in  the  same  manner  as  a  deed  or  will  not  in 
execution  of  a  power.''  The  fraud  referred  to  in  this  section  may 
be  the  fraud  of  a  third  person,  not  the  grantee  of  the  power,®  or 
it  may  be  the  fraud  of  the  grantee  of  a  power  in  trust. 

Formerly  there  were  some  cases®  involving  fraudulent  execu- 
tions of  powers  which  equity  alone  could  reach ;  the  power,  in  such 
cases,  was  executed  according  to  the  terms  of  it,  but  there  was 
some  unlawful  bargain  behind  it,  or  some  ill  motive  which  rendered 
the  execution  fraudulent.^*^  In  all  such  cases  equity  afforded  ap- 
propriate relief.  At  the  present  day  the  like  jurisdiction  is  vested 
in  the  courts  of  general  powers.  The  jurisdiction  over  cases  in- 
volving fraudulent  execution  of  powers  remains  as  extensive  as 
ever;  the  tribunal  administering  it  and  the  form  of  redress  have 
alone  changed. 

5  Repealed  by  Real  Prop.  Law  of  ^Scroggs  v.   Scroggs,  Ambl.  272; 

1909,  I  460,  art.   14,  chap.  50,  Con-  Harty  v.  Doyle,  49  Hun,  410. 

solidated  Laws.    See  below,  I  460.  »  Matter  of  Vandevort,  8  App.  Div. 

« Repealed,    chap.    547,    Laws    of  341;   Post  v.  Benchley,  48  Hun,  83, 

1896.  90. 

7  2    Sugd.    Pow.    181 ;    2    Chance,  ^^  2  Sugd.  Pow.  181 ;  Alcyn  v.  Bel- 

Pow.  549,  552;  Harty  v.  Doyle,  49  chier,  i  Eden,  132;  s.  c,  i  White  & 

Hun,  410,  413,  Tudor,  Lead.  Gas.  in  Eq.  437- 
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The  legislature  has  no  power  to  abridge  the  jurisdiction  of  a 
court  established  by  the  Constitution.^^  At  the  time  the  Revised 
Statutes  took  effect  the  jurisdiction  of  the  Court  of  Chancery  over 
fraud  was  established,  and  this  section  being  declaratory  neither 
enlarged  it  nor  detracted  from  it. 

11  Alexander  v.  Bennett,  6o  N.  Y.  204;  see  pp.  67a»  ^4* 
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§182.  Sections  applicable  to  trust  powers.     Sections  one 

hundred  and  eleven  to  one  hundred  and  thirteen  of  this 
chapter,  both  inclusive,  in  relation  to  express  trust  estates, 
and  the  trustee  thereof,  apply  equally  to  trust  powers,  how- 
ever created,  and  to  the  grantees  of  such  powers. 

Formerly  sectkm  162,  Real  Property  Law  of  1896,  chapter  XLVI, 
General  Laws: 

I  162.  Sections  applicable  to  tnuit  powers—  Sections  ninety-one  to  ninety- 
three  of  this  chapter,  both  inclusive,  in  relation  to  express  trust  estates,  and 
the  trustee  thereof,  apply  equally  to  trust  powers,  however  created,  and  to 
the  grantees  of  such  powers.^^ 

Section  162  was  formerly  i  Revised  Statutes,  734,  section  102: 

I  102.  The  provisions  contained  in  the  second  Article  of  this  Title,  from 
section  sixty-six  to  section  seventy-one,  both  inclusive,  in  relation  to  express 
trusts  and  trustees,  shall  apply  equally  to  powers  in  trust,  and  the  grantees 
of  such  powers.^ 

Construction  of  Section.  The  prior  sections  which  are  by  this  sec- 
tion made  applicable  to  powers  in  trust  relate,  (i)  to  the  devolu- 
tion of  a  trust  on  the  death  of  a  last  surviving  trustee;  **  (2)  to  the 
resignation  or  removal  of  a  trustee;***  (3)  to  charitable,  religious, 
educational  and  benevolent  uses.*® 

Death  of  Trustee  of  a  Power.  It  is  thus  apparent,  that  on  the  death 
of  the  last  surviving  or  sole  trustee  of  a  power  in  trust  the  trust, 
if  unexecuted,  vests  in  the  Supreme  Court  and  will  be  executed 
by  its  direction,*^  unless  the  trust  is  purely  personal.*® 

Resignation  of  Trustee  of  a  Power.  So  the  trustee  of  a  power  in  trust 
may  resign,  or  be  removed,  and  a  new  trustee  appointed  in  his 
place.*® 


12  Repealed  by  Real  Prop.  Law  of 
1909,  i  460,  art.  14,  chap.  50,  Con- 
solidated Laws.    See  below,  S  ^460. 

13  Repealed,  chap.  547,  Laws  of 
1896. 

**§  III,  Real  Prop.  Law. 

15  §  112,  Real  Prop.  Law. 

i«§  113,  Real  Prop.  Law. 

1^  Crocheron  v.  Jaques,  3  Edw.  Ch. 
207;  Clark  v.  Crego,  51  N.  Y.  646; 
Delaney  v.  McCormack,  88  id.  174, 
182;  Cooke  V.  Piatt,  98  id.  35,  39; 


Train  v.  Davis,  49  Misc.  Rep.  16a; 
170;  see  notes  15  and  21,  Appendix 
I,  infra, 

i*See  p.  582,  under  i  131,  Real 
Prop.  Law,  "delegatus  non  potest 
delegare/'  and  Chapl.  Ex.  Trusts  & 
Pow.,  §§  604,  726. 

w|  112,  Real  Prop.  Law;  Farrar 
v.  McCue,  89  N.  Y.  139,  144;  Cooke 
v.  Piatt,  98  id.  35,  39;  Oliver  v. 
Frisbie,  3  DeuL  22;  Fleet  v.  Sim* 
mons,  id.  542. 
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When  Power  of  Sale  Passes  to  Admiiiistrators  with  the  Will  Annexed. 

If  a  power  of  sale  is  discretionary  it  cannot  pass  to  an  administra- 
tor with  the  will  annexed.^^  Otherwise  if  it  is  peremptory  and 
imperative  involving  no  discretiorj.^^ 

Charitable,  Religious,  Educational  and  Benevolent  Uses.  Section  1 13  of 
this  act  relating  to  charitable,  religious,  educational  and  benevolent 
uses,  and  declaring  conveyances  and  devises  to  such  uses  not  in- 
valid for  uncertainty  of  the  beneficiaries,  is  now  expressly  appli- 
cable to  trusts  operative  as  powers  in  trust.^^  Prior  to  the  enact- 
ment of  the  Real  Property  LaAr  of  1896,  chapter  70T,  Laws  of '1893, 
had  introduced  this  change  in  the  law  of  New  York,  and  as  most 
charitable  trusts  were  operative  only  as  powers  in  trust  prior  to 
1893,^  the  act  of  1893  necessarily  applied  to  such  powers  in  trust; 
and  quite  independently  of  this  section.^*  This  section,  therefore, 
in  so  far  as  it  concerns  charities,  is  only  declaratory  of  a  change 
originally  introduced  by  the  law  of  1893  and  now  made  permanent 
by  section  113  of  this  act. 

If  no  Trustee  of  a  Charitable  Power  in  Trust  Named.  So  where  a  chari- 
table use  was  operative  as  a  power  in  trust  and  no  trustee  was 
named,  the  execution  of  the  trust  vested  in  the  Supreme  Court  as 
declared  in  chapter  701,  Laws  of  1893,  and  as  now  stated  in  this 
section  of  this  act.^  In  this  respect  both  the  act  of  1893  and  this 
section  are  declaratory  of  the  pre-existing  law. 

Omitted  Sections.  At  present  there  are  no  sections  of  this  act  be- 
tween section  182  and  section  190. 

20  Greenland  v.  Waddell,  116  N.  Y.  ^  Supra,  I  182,  Real  Prop.  Law. 
234,  240 ;  JM/>r(j,  p.  538.  23  Downing  v.  Marshall,  23  N.  Y. 

21  Mott  V.  Ackerman,  92  N.  Y.  366,  380;  Adams  v.  Perry,  43  id.  487; 
539,  553,  554;  Clifford  v.  Morrell,  22  Cottman  v.  Grace,  112  id.  299,  306, 
App.  Div.  470;  Carpenter  v.  Bon-  307;  Erwin  v.  Hurd,  13  Abb.  N.  C. 
ner,   26  id.  462;    Merritt  v.   Merritt,  91. 

32  id.  442,  448 ;  Scott  V.  Douglass,  39         24  Kelley    v.   Hoey,    35   App.    Div. 

Misc.  Rep.  555 ;  supra,  at  pp.  470,  483,      273. 

538,  694.  25  §  182,  Real  Prop.  Law. 
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ARTICLE  6. 
Dower. 

Section  igo.  Dower. 

19  r.  Dower  in  lands  exchanged. 

192.  Dower  in  lands  mortgaged  before  marriage. 

193.  Dower  in  lands  mortgaged  for  purchase-money. 

194.  Surplus  proceeds  of  sale  under  purchase-money  mortgages. 

195.  Widow  of  mortgagee  not  endowed. 

196.  When  dower  barred  by  misconduct. 

197.  When  dower  barred  by  jointure. 

198.  When  dower  barred  by  pecuniary  provisions. 

199.  When  widow  to  elect  between  jointure  and  dower. 

200.  Election  between  devise  and  dower. 

201.  When  deemed  to  have  elected. 

•  * 

202.  When  provision  in  lieu  of  dower  is  forfeited. 

203.  Effect  of  acts  of  husband. 

204.  Widow's  quarantine. 

205.  Widow  may  bequeath  a  crop. 

206.  Divorced  woman  may  release  dower. 

207.  Married  woman  may  release  dower  by  attorney. 

§  190.  Dower.  A  widow  shall  be  endowed  of  the  third  part  of 
all  the  lands  whereof  her  husband  was  seized  of  an  estate 
of  inheritance;  at  any  time  during  the  marriage. 

Formerly  section  170,  Real  Property  Law  of  1896,  chapter  XL VI, 
General  Laws: 

§  170.  Dower. —  A  widow  shall  be  endowed  of  the  third  part  of  all  the 
lands  whereof  her  husband  was  seized  of  an  estate  of  inheritance,  at  any 
time  during  the  marriage  26 

Formerly  i  Revised  Statutes,  740,  section  i : 

§  I.  A  widow  shall  be  endowed  of  the  third  part  of  all  the  lands,  whereof 
her  husband  was  seised  of  an  estate  of  inheritance,  at  any  time  during 
the  marriage.27 

Dower.  Article  3  of  the  Real  Property  Law  enumerates  estates 
for  life  among  the  continuing  estates  in  land,  and  regulates  the 
creation  of  such  estates  when  created  by  act  of  the  parties.  This 
article  regulates  both  the  inchoate  interest  technically  termed  "  title  '* 
or   "claim  of   dov/er,"  and   the   estate    for   life   called   "dower." 

2fl  Repealed  by  Real  Prop.  Law  of         27  Repealed,    chap.    547,    Laws    of 
1909,  §   460,  art.   14,  chap.  50,  Con-      1896. 
soHdated  Laws.    See  below,  S  460. 
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Dower  is  created  by  act  of  the  law,  and  not  by  act  of  the  parties.* 
The  ancient  law  of. England  made  provision  for  the  wife  out  of  the 
husband's  estate.  At  first  it  was  confined  to  such  lands  as  the  hus- 
band had  at  the  time  of  marriage.^  In  the  thirteenth  century 
widows  of  tenants  of  socage  lands  claimed  a  moiety  or  one-half 
for  dower .^^  But  by  Littleton's  time  common-law  dower  was  re- 
stricted to  one-third  of  the  tenements  which  were  the  husband's 
during  the  espousals,  unless  there  was  a  special  custom  to  the 
contrary.^* 

'*  Dower  "  under  the  Laws  of  the  Province  of  New  York.  Long  before 
the  English  occupation  of  New  York,  the  quantum  of  dower  in  lands 
held  by  the  socage  tenure  was  fixed  at  one-third  ^  of  all  such  lands 
as  the  husband  had  in  his  lifetime.  When  the  socage  tenure  was 
made  the  tenure  of  New  York,^  dower  followed  as  an  incident  of 
the  introduction  of  that  tenure  and  the  formal  establishment  of 
the  common  law  by  the  Crown.  The  Duke's  Laws  of  1664-5," 
and  an  act  of  the  first  assembly  of  the  province,^  enacted  in  1683, 
both  recognized  dower  as  a  part  of  the  law  of  the  province.  So 
did  an  act  of  1691.^*  Both  these  acts  were,  however,  disallowed  by 
the  Crown,  but  without  affecting  dower,  as  they  were,  in  this  re- 
spect, simply  declaratory  of  the  law  otherwise  existing  and  estab- 
lished in  the  province. 

"  Dower "  under  the  State  Goyemment.  The  great  English  statutes 
affecting  the  law  of  dower,*^  being  enacted  before  the  establish- 
ment of  the  common  law  in  New  York,  were  always  recognized  in 
the  province,  and  they  were  adopted  .by  the  first  Constitution  of 

28McKecn  v.   Fish,  33  Hun,  28;  418,    seq.;    West,    Symbolacography 

Kursheedt  v,   U.    D.   S.   Institution,  (Edit    of    IS94).    8    41;    a    Black. 

118    N.    Y.    358,    364;    Witthaus    v.  Comm.  133,  134. 

Schack,  105  id.  at  p.  336;  Steele  v.  M  Patent   of   King  Charles   II  to 

Ward,   30   Hun,   555,   557;    Huff  v.  Duke  of  York  of  1664,  and  Sututc 

Wheeler,    27    Misc.    Rep.    763,    766;  12  Car.  H,  chap.  24,  precluded  any 

Middleworth  v.   Ordway,  49  id.  76,  other  tenure  by  the  Crown.    Challis, 

80;  cf.  Sommer  v.  Sommer,  87  App.  22;  Co.  Litt.  93b,  note  3;  Chetwode^ 

Div.  434.  Bart.,  v.  Crew,  Willes,  614. 

»Glanvill,  Lib.  6,  c.  2.  »*  Title  "  Dowryes." 

«>2  Pol.  &  Mait.   Hist.  Eng.  Law,  35  2  R.  L.,  Appendix  IL 

419,  citing  Bracton,  f .  93 ;  Note  Book,  ^  i  Bradf.  N.  Y.  Laws  of  1694,  p. 

pi.  758.  IS. 

8.1-Litt.  i  37]  2  Black.  Comm.  133.  ^"^9  Hen.  HI,  chap.  7;  »  Hen.  Ill, 

134.  chap.  20;  3  Edw.  I,  chaps.  40^  48;  13 

82Bissett,   Estates    for   Life,  chap.  Edw.    I,  chaps.   7,   14,  34;  27  Hen. 

4 ;  cf.2  Pol.  &  Mait.  Hist.  Eng.  Law,  VHI.  chap.  10.                            , 
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the  State.^  These  statutes  of  England  were  formally  re-enacted 
as  statutes  of  the  State,  in  the  first  revision  of  the  State  laws, 
made  by  Jones  and  Varick  in  1787,^®  and  were  again  re-enacted  in 
1801,*^  and  in  1813.**  Thence  in  substance  they  passed  into  the 
Revised  Statutes,*^  and  are  now  contained  in  this  article  of  the 
Real  Property  Law.*®  Thus,  the  real  basis  of  the  existing  law  of 
dower  is  the  common  law  of  England  as  modified  by  statutes, 
ancient  and  modern. 

Section  190,  Supra,  and  AUied  Statutes.  In  the  section  of  the  Real 
Property  Law  now  under  consideration,  the  survival  of  the  com- 
mon law  is  detected  in  the  word  "endowed,"  which  derives  its 
whole  technical  force  from  that  law.  This  section  as  part  of  a  gen- 
eral statutory  statement  of  the  prevailing  quantum  of  dower  is 
older  than  Magna  Charta,^  which  was  only  repeated  in  the  above- 
mentioned  colonial  statutes  of  New  York,  in  1683  and  1691.'***  The 
first  formal  re-enactment  in  New  York  of  those  English  statutes, 
which  prior  to  Independence  extended  to  New  York,  fixed  a  wid- 
ow's dower  as  "the  third  part  of  all  the  Lands  of  her  Husband 
which  were  his  at  any  Time  during  the  Coverture."*^  This  lan- 
guage was  made  more  precise  by  the  section  of  the  Revised  Stat- 
utes, set  out  at  the  head  of  this  section.*^  The  act  of  1787  extended 
dower  to  all  the  lands  in  the  State,  whether  such  as  were  held  by. 
the  socage  tenure  or  made  allodial;*®  and  thenceforth  there  was 
no  distinction  between  dower  in  lands  in  tenure  and  in  lands  made 
allodial  until  the  time  when  all  lands  became  allodial.*®  The  aboli- 
tion of  tenure  did  not  affect  estates  in  lands. 

Definitiona.  Before  the  death  of  husband  and  the  formal  admeas- 
urement of  her  dower,  the  wife's  right  is  strictly  a  "title"  or 
"  claim  "  of  dower,  and  is  so  always  designated  in  the  older  books. 
A  title  or  "  claim  "  of  dower  is  an  inchoate  right  before  the  hus- 
band's death,  when  it  becomes  "  consummate."  ^  "  Title "  or 
"claim"  is  the  common-law  term  to  express  an  imperfect  right,  or 

•  Const  of  1777,  I  35.  ^  Supra. 

»2  J.  &  V.  4;  I  GreenL  293.  «2  J.  &  V.  4;  i  R.  L.  $6. 

*o  I  K.  &  R.  51.  47 1  R.  s.  740,  S  I. 

«  I  R.  L.  56.  «2  J.  &  V.  4;  id.  67,  68. 

^  I  R.  S.  740,  seq.  «  Supra,  pp.  50,  74,  8S,  86,  14& 

« Art  6,  "  Dower."  «>  Park,     Dower,     passim;     Law- 

**Ed.  of  121S,  chap.  VII;  Coke's  rence  v.  Miller,  2  N.  Y.  at  p.  254; 

2d  Inst.  16;  cf,  2  PoL  &  Mait  Hist  Moore  v.  Mayor,  8  id.  at  p.  113. 
Eng.  Law,  423. 
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power  of  entry  on  lands.^^  After  the  husband's  death,  the  widow's 
t*tle  or  claim  of  entry  is  consummate.  Since  Tompkins  v.  Fonda 
(4  Pai.  448),  this  *' title ''  or  "claim  of  dower"  has  been  improp- 
erly designated  a  "  chose  in  action  "  and  held  assignable  although 
'*  chose  in  action  "  is  a  term  belonging  to  the  law  of  persons,  and 
not  to  the  law  of  real  property .^^  Had  it  been  designated  a  "  title  " 
or  "  claim  of  dower,"  as  at  common  law,  it  could  not  have  been  held 
assignable  even  in  equity  ^  as  it  now  is  in  New  York.^  This  mere 
"  title "  has  even  been  held  to  be  attachable  before  assignment,^ 
but  not  by  the  Court  of  Appeals,  as  no  appeal  was  taken. 

Statutory  Definition  of  Dower.  The  Revised  Statutes  conformed  the 
quantum  of  dower  to  that  of  Littleton^  and  was  in  that  respect 
more  precise  than  the  statute  it  superseded.^^  Dower  extends  only 
to  such  lands  as  the  husband  is  seised  of  as  an  estate  of  inheritance 
during  marriage.^ 

In  order  to  entitle  a  widow  to  dower  consummate  three  successive 
circumstances  must  concur:  (i)  Marriage;  (2)  seisin  of,  and  (3) 
death  of,  the  husband. 

Marriage.  After  the  Independence  of  the  State,  and  prior  to  Jan- 
uary I,  1902,  it  was  held  by  the  State  courts,  as  by  the  common 
law,  that  the  marriage  need  not  be  a  ceremonial  marriage,  and  that 
a  contract  of  marriage  per  verba  de  prwsenti  was  as  valid  in  New 
York  as  a  marriage  celebrated  in  facie  ccclcsiw,^     But  since  Janu- 

51  Co.  Litt.  345b ;  Wood's  Insti- 
tutes, 114,  2  Preston,  Abstracts  of 
Title,  283,  284;  Smith,  Real  &  Pers. 
Prop.  249;  Haynes,  Eq.  140. 

^52  2  Black.  Comm.  396 ;  Smith,  Real 
&  Pers.  Prop.  249;  Co.  Litt.  345b; 
Goodeve,  Real  Prop.  15;  sed  cf, 
Sherman  v.  Hayward,  98  App.  Div. 

254- 

53  I  R.  S.  739,  §   147;  §  225,  Real 

Prop.  Law;  Towle  v.  Remsen,  70  N. 

Y.  303,  312,  313;  Upington  v.  Corri- 

j;an,    151    id.    143,     148;    Harper    v. 

Clayton,  35  Law  Rep.  Annot.  211. 

5*  Tompkins  v.  Fonda,  4  Paige, 
448;  Payne  v.  Becker,  87  N.  Y.  153; 
Pope  V.  Mead,  99  id.  298;  Bostwick 
V.  Beach,  103  id.  414;  Mutual  Life 
Ins.  Co.  V.  Shipman,  119  id.  324; 
Muir  V.  Hodges,  116  Fed.  912;  Sher- 
man V.  Ha>'ward,  98  App.  Div.  254. 

55Latourette  v.  Latourette,  52  App. 
Div.  192. 


««l  36. 

^2  J.  &  V.  4;  I  R.  L.  56. 

*»Poor  V.  Hortbn,  15  Barb.  485. 
The  term  "  seisin  "  or  "  seised  "  has 
undergone  great  change  in  modern 
law.  Matter  of  Dodge,  105  N.  Y. 
585,  591;  Brown  v.  Brown,  117  App. 
Div.   199,  202;  and  see  p.  117,  supra. 

50  Fentcn  v.  Reed,  4  Johns,  52 ;  Van 
Gilder  v.  Post,  2  Edw.  Ch.  577; 
Hayes  v.  The  People,  25  N.  Y.  390, 
395;  Hynes  v.  McDermott,  82  id.  4r, 
46;  s.  c,  91  id.  451,  459;  2  Kent, 
Comm.  87;  Matter  of  Wells,  123 
App.  Div.  78,  82;  D'etrich  v.  Die- 
trich, 128  id.  564,  567;  Matter  of  Tcr- 
williger,  63  Misc.  Rep.  479.  It  is 
denied  that  this  was  the  law  of  New 
York  prior  to  independence  of  the 
Crown.  Lauderdale  Peerages,  17 
Abb.  N.  C.  439  and  notes;  s.  c,  L. 
R.,  10  App.  Cas.  692;  cf.  Rose  v. 
Clark,  8  Paige,  574,  579. 
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ary  i,  1902,  a  contract  of  marriage  per  verba  dc  prcesenti  vel  futuro, 
must  be  evidenced  by  a  writing,  sighed  by  the  parties  and  at  least 
two  witnesses  who  shall  subscribe  the  same,  and  such  writing  must 
state  the  residence  of  all  and  the  place  of  marriage.  It  must  be 
acknowledged  before  a  judge  of  a  court  of  record  in  order  to  en- 
title it  to  be  recorded,  and  it  must  be  recorded  within  six  months 
after  execution.^  The  age  of  legal  consent  by  both  males  and 
females  is  fixed  at  eighteen  years.^^ 

A  ceremonial  marriage  may  be  solemnized  by  the  persons  speci- 
fied in  the  "  Domestic  Relations  Law."  ^  It  would  appear  that  a 
contract  marriage  before  witnesses  alone  has  now  become  a  quasi- 
ceremonial  marriage,  as  the  duties  of  the  spouses  and  witnesses 
•are  prescribed,  and  the  contract  must  be  acknowledged  before  a 
judge  of  a  court  of  record.  A  license  to  marry  is  now  a  prerequi- 
site of  a  ceremonial  marriage,  and  probably  of  a  "  contract "  mar- 
riage, but  the  statute  does  not  contain  words  of  nullity  so  as  to 
bastardize  issue  for  a  failure  to  follow  the  statute.  The  statute, 
in  fact,  seems  very  loosely  drawn  and  to  leave  many  questions  to 
the  common  law.® 

Seisin.  Seisin  of  the  husband  must  be  either  in  deed  or  in  law.*^* 
It  must  be  of  a  prCvSent  freehold  in  possession  as  well  as  of  an 
estate  of  inheritance.*^  Therefore,  when  the  husband  has  pre- 
viously to  his  death,  simply  a  reversion  in  fee,  or  a  vested  remain- 
der expectant  upon  an  estate  for  life,  the  widow  is  not  endowed.^ 
But  where  a  remainderman  purchases  the  intervening  life  estate 
his  wife  is  endowed.®^ 


«>  See  "An  act  relating  to  the  Do- 
mestic Relations,"  constituting  chap. 
14  of  the  Consolidated  Laws;  Petit 
V.  Petit,  105  App.  Div.  312,  314; 
Matter  of  Garner,  59  Misc.  Rep. 
116,  122;  Kahn  v.  Kahn,  60  id.  334; 
s.  c,  62  id.  550. 

^1  Chap.  14,  Consolidated  Laws, 
§  7;  Conte  V.  Contc,  82  App.  Div. 
335;  Wander  v.  Wander,  11 1  id.  189, 
190. 

*^Art.  3,  chap.  14,  Consolidated 
Laws. 

63  Art.  14,  Consolidated  Laws ; 
Kahn  v.  Kahn,  60  Misc.  Rep.  334. 

6*Durando  v.  Durando,  23  N.  Y. 
331;  Phelps  V.  Phelps,  143  id.  197; 
McTntyre  v.  Costello,  47  Hun,  289; 
Bisset,  Estates  for  Life.  70. 


65  Safford  v.  Safford,  7  Johns.  Ch. 
259;  Chamberlain  v.  Chamberlain, 
43  N.  Y.  424,  441 ;  Phelps  v.  Phelps, 
143  id.  197,  200;  Michols  v.  Park,  38 
Misc.  Rep.  176;  revd.,  78  App.  Div. 
95;  Poillon  V.  Poillon,  90  id.  71,  75. 

fo  Durando  v.  Durando,  23  N.  Y. 
331 ;  House  v.  Jackson,  50  id.  161 ; 
Dunham  v.  Osborn,  i  Paige,  634; 
Green  v.  Putnam,  i  Barb.  500;  Beek- 
man  v.  Hudson,  20  Wc!.d.  53;  Clark 
V.  Clark,  84  Hun,  362;  Stewart  v. 
Crysler,  52  App.  Div.  597;  4  Kent, 
Comm.  38;  Jackson  v.  Walters,  86 
App,  Div.  470;  Russill  v.  Ward,  119 
id.  536,  540;  and  see  above,  p.  249; 
amd  compare  Adair  v.  Lott,  3  Hill, 
182. 

*"'"  House  V.  Jackson,  50  N.  Y.  161, 
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Dower  on  Dower.  Dower  cannot  be  had  on  a  dower  estate,  or  as 
it  is  said,  " dos  de  dote  peti  non  debet" ^  But  this  maxim  applies 
only  where  dower  is  actually  assigned.®®  In  the  application  of  the 
maxim  dos  de  dote  peti  non  debet,  Lord  Coke  made  a  distinction 
between  a  case  where  the  husband  of  second  dowress  acquired  by 
purchase,  and  one  where  he  came  in  by  descent,*^^  a  distinction  de- 
nied when  the  purchase  is  not  by  deed  but  by  deviseJ^ 

Dower  la  Trusts.  Even  before  the  Revised  Statutes,  the  wife  was 
not  endowed  of  the  husband's  trust  estate.''^  As  equitable  estates 
of  cestuis  que  trustent  were  abolished  by  the  Revised  Statutes," 
there  could  be  no  ground  for  claiming  dower  thereafter  in  the  hus- 
band's trust  interests.*^*  But  it  has  been  held  that  under  the  Re- 
vised Statutes  a  widow  is  entitled  to  dower  out  of  the  descendible 
equitable  interests  in  land  where  the  husband  died  seised  of  such 
interests.''*^    Otherwise  of  interests  aliened  before  his  death.^® 

Defeasible  Estates.  If  the  'husband's  estate  is  defeasible,  or  re- 
scinded for  fraud,  the  wife's  inchoate  right  of  dower  is  defeasible 
or  defeated.*^  Where  the  husband  holds  as  joint  tenant,  the  pos- 
sibility of  the  estate  being  defeated  by  survivorship  prevents 
dower.^®     So  a  mere  transitory  seisin  in  the  husband  is  not  suffi- 


<»4  Rep.  122;  Co.  Litt.  31a;  Park, 
Dower,  54;  .Dunham  v.  Osborn,  i 
Paige,  634;  Safford  v.  Safford,  7  id. 
259;  Durando  v.  Durando,  23  N.  Y. 
33l»  334  J  Johnson  v.  Johnson,  46 
Misc.  Rep.  314;  cf.  Howells  v.  Mc- 
Graw,  97  App.  Div.  460. 

<®  Bisset,    Estates    for    Life,    94 ; 
Park,    Dower,    54,    157;    Elwood   v. 
Klock,  13  Barb.  50. 

■^oCo.  Litt.  31a;  Park,  Dower,  154; 
Matter  of  Cregier,  i  Barb.  Ch.  98. 

^1  Durando  v.  Durando,  23  N.  Y. 
331 ;    Dunham   v.    Osborn,    i    Paige, 

634. 
^2  Germond  v.  Jones,  2   Hill,  569, 

573;  Hawley  v.  James,  5  Paige,  318, 

452;    Manhattan  Co.   v.   Evertson,  6 

id.  457,  460,  465;  4  Kent,  Comm.  43. 

'3 1  R.  S.  729,  §  60 ;  §  100,  Real 
Prop.  Law. 

***  Revisers'  notes  to  i  R.  S.  740, 
tit.  3;  Phelps  V.  Phelps,  143  N.  Y. 
197 ;  Poillon  v.  Poillon,  90  App.  Div. 

71. 


^5  Hawley  v.  James,  5  Paige,  453, 
454,  456;  Matter  of  McKay,  5  Misc. 
Rep.  123;  Starbuck  v.  Starbuck,  6« 
App.  Div.  437. 

■^^  Ilicks  V.  Stebbins,  3  Lans.  39; 
Baker  v.  Bagg,  61  Misc.  Rep.  186. 

'7  Scott  V.  Howard,  3  Barb,  319 ; 
Beardslec  v.  Beardslee,  5  id.  324; 
Warner  v.  Van  Alstyne,  3  Paige, 
513;  Moriarta  v.  McRea,  45  Hun, 
564;  affd.,  120  N.  Y.  659;  Hinchcliffe 
V.  Shea,  103  id.  153;  Greene  v.  Rey- 
nolds, 72  Hun,  565;  Hammond  v. 
Pennock,  61  N.  Y.  145;  House  v. 
Jackson,  50  id.  161,  164;  Brackett  v. 
Baum,  id.  8;  Williams  v.  Kinney,  43 
Hun,  I ;  Weller  v.  Weller,  28  Barb. 
588;  Wilkinson  v.  Paddock,  57  Hun, 
191. 

"^^4  Kent,  Comm.  37;  Smith  v. 
Smith,  6  Lans.  313;  Jourdan  v. 
Haran,  56  N.  Y.  Super.  Ct.  185. 


§  190 


Dower. 


701 


cient  to  entitle  wife  to  dower/®  as  where  the  husband  takes  a  con- 
veyance and  instantly  gives  back  a  mortgage  to  the  vendor.®^  To 
entitle  a  wife  to  dower  the  same  evidence  of  husband's  seisin  is 
necessary  which  would  entitle  his  heir  to  maintain  ejectment.®^ 

Death  of  HusbancL  Death  of  the  husband  must  occur  before  the 
estate  of  the  wife  can  be  consummate.  Until  such  death  and  as- 
signment to  her,  her  dower  is  only  an  inchoate  right  or  "  title  "  ®^ 
which,  under 'some  circumstances  of  fraud,  etc.,  the  law,  however, 
recognizes  and  protects  at  her  individual  instance ;  ^  and  this  right 
entitles  her  to  redeem  mortgaged  premises,  where  she  was  not 
served  with  process,®*  even  if  the  mortgage  was  made  before  her 
marriage.®^  After  dower  is  assigned,  the  widow  has  a  freehold  es- 
tate in  possession  as  of  the  husband's  seisin.®® 

Effect  of  Assigament.  Until  the  assignment  or  admeasurement  of 
dower,  the  widow  has  not  an  "  estate "  or  "  interest"  in  lands.®^ 
The  heir  may  eject  her  after  the  lapse  of  her  quarantine,®*  and  if 
she  die  before  assignment  or  admeasurement  of  dower  her  title  or 
claim  to  dower  is  extinct.®-^  After  assignment  and  entry  dower 
becomes  an  estate  in  lands.®^ 


7^4  Kent,  Comnv  38;  Stohlin  v. 
Golding,  IS  N.  Y.  St.  Rep.  814; 
Brackett  v.  Baum,  50  N.  Y.  8;  De 
Lisle  V.  Herbs,  25  Hun,  485. 

^Cunningham  v.  Knight,  i  Barb. 
399;  S  193,  Real  Prop.  Law. 

*i  Jackson  v.  Waltermire,  5  Cow. 
299;  Bedlow  V.  Stillwell,  91  Hun, 
384;  and  see  Poor  v.  Horton,  15 
Barb.  485. 

*2  Lawrence  v.  Miller,  2  N.  Y.  245 ; 
Moore  v.  The  Mayor,  etc.,  8  id.  no; 
s.  c,  4  Sandf.  456;  Aikman  v.  Har- 
sell,  98  N.  Y.  186;  Payne  v.  Becker, 
S7  id.  153;  Simar  v.  Canaday,  53  id. 
298 ;  Witthaus  v.  Schack,  105  id.  332 ; 
McKcen  v.  Fish,  33  Hun,  28;  Mut 
Life  Ins.  Co.  v.  Shipman,  50  id.  578; 
s.  c,  119  N.  Y.  324;  Matthews  v. 
Duryea,  4  Keyes,  525;  Mills  v.  Van 
Voorhies,  20  N.  Y.  412;  Steele  v. 
Ward,  30  Hun,  555,  557;  Huff  v. 
Wliecler,  27  Misc.  Rep.  763. 

88  Simar  v.  Canaday,  53  N.  Y.  298 ; 
Youngs  V.  Carter,  i  Abb.  N.  C.  136, 
note;  Clifford  v.  Kempfe,  147  N.  Y. 


383,  386;  Emigrant  Indus.  Savings 
Bank  v.  Regan,  41  App.  Div.  s^» 
525 ;  Poillon  v.  Poillon,  37  Misc.  Rep. 
729;  Sherman  v.  Hay  ward,  98  App. 
Div.  254. 

8*Taggart  v.  Rogers,  49  Hun, 
265;  McMichael  v.  Russell,  68  App. 
Div.  104 ;  Mackenna  v.  Fidelity  Trust 
Co.,  98  id.  480. 

85  Bell  V.  Mayor,  etc.,  of  New 
York,  10  Paige,  49;  cf.  21  Hun,  36, 
44;  8  Barb.  618. 

88Gibbs  V.  Esty,  22  Hun,  266; 
Lawrence  v.  Brown,  5  N.  Y.  394, 
400;  Challis,  187. 

87  Witthaus  V.  Schack,  105  N.  Y.  at 

p.  337- 

88  Jackson  v.  O'Donaghy,  7  Johns. 

247. 

80  McKeen  v.  Fish,  33  Hun,  28,  31 ; 
Howell  V.  Newman,  59  id.  538; 
Armstrong  v.  Union  College,  55  App. 
Div.  302. 

*>  Wilson  V.  Wilson,  120  App.  Div. 
581,  583;  4  Kent,  Comm.  35. 
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•  What  Property  Widow  Endowed  of.  What  property  the  widow  may 
be  endowed  of  is  not  otherwise  defined  than  by  the  common  law 
and  by  this  statute,  which  provides  as  above,  that  she  "  s^hall  be 
endowed  of  the  third  part  of  all  the  lands  whereof  her  husband  was 
seised,"  etc.®^  Elsewhere  in  this  act  this  term  "  lands  "  is  declared 
to  be  coextensive  with  lands,  tenements  and  hereditaments.®^  By 
the  common  law  the  widow  is  endowed  of  mines  wrought  during 
coverture,  but  not  of  mines  unopened;®^  of  a  pier ;^ "of  an  interest 
in  a  lease  made  by  Seneca  Indians ;®®  in  land  subject  to  perpetual 
lease,®**  but  not  in  lands  which  husband  held  as  tenant  pur  autre  vie; 
they  go  to  the  husband's  executor,  or  administrator.®^  A  widow  is 
endowed  of  a  perpetual  rent,**  but  not  of  a  perpetual  lease.*®  A 
general  test  of  what  tenements  are  subject  to  dower  is  to  inquire 
whether  the  widow's  issue,  if  any,,  would  have  been  entitled  to  in- 
herit them  from  the  husband  as  his  heir.  If  they  are  so  entitled, 
she  is  endowed.*  She  is  entitled  to  dower  in  the  husband's  equity 
of  redemption  of  lands  mortgaged  before  coverture,*  and  in  the 
surplus  moneys  arising  in  a  foreclosure  sale,  even  though  she 
joined  in  the  mortgage  which  stipulated  that  the  surplus  should  be 
paid  to  the  husband  or  those  claiming  under  him.^  But  she  is  not 
endowed  of  an  estate  which  the  husband  held  joiTitly  as  trustee,  or 
singly  as  sole  surviving  trustee.*    The  dower  which  the  widow  is 


®'  See  I  190,  Real  Prop..  Law. 

®  8  2,  Real  Prop.  Law ;  4  Kent, 
Comm.  40;  Moriarta  v.  McRea,  45 
Hun,  564. 

®Coates  V.  Cheever,  i  Cow.  460, 
478.  A  mine  is  a  heraditament. 
Matter  of  Hoysradt,  20  Misc.  Rep. 
265,  270. 

WBedlow  V.  Stillwell,  91  Hun, 
384;  affd.,  158  N.  Y.  292. 

»  Matter  of  McKay,  5  Misc.  Rep. 

123. 

^'  Moriarta  v.  McRea,  45  Hun, 
564;  cf.  Williams  v.  Cox,  3  Edw.  Ch. 
178. 

«7|  34,  Real  Prop.  Law;  2  R.  S. 
82,  S  6;  cf.  Gillis  v.  Brown,  5  Cow. 
388. 

« Williams  v.  Cox,  3  Edw.  Ch. 
178;  cf.  Moriarta  v.  McRea,  45  Hun, 

564. 
»Finn  V.  Sleight,  8  Barb.  401. 

1  2  Black.  Comm.  131. 


2  §  192,  Real  Prop.  Law.  Unless 
he  released  the  equity  of  redemp- 
tion to  the  mortgagee.  Jackson  v. 
DeWitt,  6  Cow.  316;  Van  Dyke  v. 
Thayre,  19  Wend.  162. 

3  N.  Y.  Life  Ins.  Co.  v.  Mayer,  12. 
N.  Y.  St.  Rep.  119,  affg.  19  Abb.  N. 
C.  92,  103 ;  Denton  v.  Nanny,  8  Barb. 
418;  Hawley  v.  Bradford,  9  Paige» 
200;  Vartie  v.  Underwood,  18  Barb. 
561 ;  cf.  Bank  of  Ogdensburg  v.  Ar- 
nold, 5  Paige,  38,  as  to  dower  in 
equity  before  foreclosure;  an^  Frost 
V.  Peacock,  4  Edw.  Ch.  678,  where 
husband  dies  after  confirmation  of 
sale.  But  see  Matthews  v.  Duryee, 
4  Keyes,  525. 

*8  III,  Real  Prop.  Law;  Cooper 
V.  Whitney,  3  Hill,  95,  loi ;  Terrett 
V.  Crombie,  6  Lans.  82;  Gomez  v. 
The  Tradesmen's  Bank,  4  Sandf. 
102;  Germond  v.  Jones,  2  Hill,  569, 

573. 
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entitled  to  in  lands  alienated  by  her  husband  during  coverture  is 
one-third  of  the  value  at  the  time  of  alienation.® 

Partnership  Lands.  Dower  dees  not  attach  to  partnership  lands 
until  after  dissolution  and  payment  of  creditors.  The  lands  in 
equity  are  regarded  as  personalty  until  dissolution  and  liquidation 
of  debts.® 

Maaimy  "©ower  is  Favored."  Dower  is  always  highly  favored  in  the 
law.^ 

Dower  Assigned  by  Agreement  Dower  may  be  assigned  by  agree- 
ment between  the  heir  and  the  dowager.® 

Remedy  if  Dower  not  Assigned.  By  the  common  law  the  widow's 
remedy  for  not  assigning  her  dower  consummate  was  a  writ  of 
dower  unde  nihil  habet;  ®  but  if  part  was  assigned  and  part  only  de- 
forced, then  she  had  recourse  to  the  writ  of  right  of  dower.^^  The 
ancient  English  statutes  concerning  remedies  for  deforcement  of 
dower  were  re-enacted  in  1787,  among  the  English  statutes  extend- 
ing to  New  York,  and  adopted  by  the  first  State  Constitution.^^  The 
form  of  the  writ  is  set  out  in  the  statute  of  1787,  which  was  several 
times  re-enacted  in  later  revisions.^^  In  April,  1806,  the  widow 
was  given  a  more  speedy  remedy  in  the  Supreme,  County  and 
Surrogates'  Courts,^®  in  cases  where  dower  was  not  assigned  to  her 
during  her  quarantine."  The  Revised  Statutes  abolished  the  writ 
of  dower  ^^  and  substituted  an  action  of  ejectment,^*  continuing, 
however,  the  jurisdiction  iii  the  Surrogates'  and  the  County  Courts 
by  petition.*''  Under  the  Code  of  Procedure  the  proceeding  for  the 
admeasurement  of  dower  might  be  by  petition  or  by  an  action.** 

5  Walker   v.    Schuyler,    10   Wend.  »Fitz    Herbert,    Natura   Brevium, 

480;  Van  Gelder  v.  Post,  2  Edw.  Ch.  147. 

577f  579;  4  Kent,  Comm.  65;  i  Sedg-  ^^Id.  7;  3  Black.  Comm.  183. 

wick,  Meas.  Dam.  (7th  ed.)  264.  "2  J  &  V.  4;  Const,  of  I777»  5  35; 

®See  above,  §  66,  p.  399;  Haupt-  Armstrong    v.    Union    College,    55 

mann  v.   Hauptmann,  91   App.   Div.  App.  Div.  302,  306. 

197.  12  I  K.  &  R.  51 ;  I  R.  L.  56. 

■^  Konvalinka   v.    Schlcgel,    104   N.  ^  i  R.  L.  60,  62. 

Y.   125,    129;   Lasher   v.   Lasher,    13  ^^Cf,  infra,  §  204,  Real  Prop.  Law. 

Barb.   106;  Leonard  v.  Steele,  4  id.  ^^^2  R.  S.  343,  5  24. 

20;  Gray  v.  Gray,  5  App.  Div.  132;  i«2  R.  S.  303,  §  2. 

Hindley   v.    Hindley,    29   Hun,   318;  "2  R.  S.  488. 

Fern  v.  Ostcrhout,  11  App.  Div.  319;  ^®  i  Crar>',  Special  Proceedings,  i; 

Brown  v.  Brown,   117  id.   199,  201;  2   id.   317;    §§    2,   30,   307,   Code   of 

cf.  Nelson  v.  Brown,  144  N.  Y.  384,  Proc. ;    Brown    v.    Brown,   31    How. 

391.  Pr.  j8i,  499;    Townscnd   v.   Town- 

^Howells    V.    McGraw,    97    App.  send.  2  Sandf.  711, 
Div.  460. 
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Since  1880  the  Code  of  Civil  Procedure  has  confirmed  and  regu- 
lated the  widow's  action  for  dower.^^  Proceedings  to  admeasure 
dov/er,  a  remedy  once  generally  confined  to  the  heir  in  cases  where 
he  assigned  the  widow  too  much,^^  have  since  the  statute  of  1806^* 
partially,  and  since  1880  wholly,  taken  the  place  of  the  older  rem- 
edies indicated  above. 

Period  in  which  Dower  may  be  Demanded.  The  Revised  Statutes  short- 
ened the  period  in  which  the  widow  might  demand  dower,  confin- 
ing it  to  twenty  years ;  ^  and,  revising  the  statute  of  1806  concern- 
ing admeasurement  of  dower,  prescribed  the  proceedings  with  great 
particularity.^ 

Remedy  in  Equity.  Besides  the  proceedings  at  law  indicated,  the 
widow  had  always  a  right  to  resort  to  equity  to  recover  her  dower, 
where  impediments  were  thrown  in  the  way  of  the  legal  proceed- 
ings.^* Where  a  husband  executes  a  mortgage  in  which  the  wife 
does  not  join,  she  may  bring  an  action  to  redeem  within  twenty 
years- after  the  foreclosure.^ 

Sale  of  Deceased  Husband's  Estate  Free  of  Dower.  Creditors  of  de- 
ceased husband's  estate  may  apply  for  sale  of  the  estate,  including 
widow's  title  of  dower  consummate.^® 

Law  of  Dower.  The  substantive  parts  of  the  law  of  dower  are  now 
contained  in  this  act,^  and  are  largely  declaratory  of  the  common 
law.^  The  adjective,  or  remedial,  parts  of  the  law  are  now  em- 
bodied for  the  time  being  in  the  Code  of  Civil  Procedure,^  as  stated 
above  under  this  section. 


^  §§  1596-1625;  chap.  245,  Laws  of 
1880,  repealing  2  R.  S.  488,  seq. 
(Tit.  7,  chap.  8,  part  3). 

20Fitz  Herbert,  Natura  Brewum, 
148;  2  J.  &  V.  5. 

21 1  R.  L.  60. 

22  I  R.  S.  742,  i  18,  and  Revisers' 
note  to  same;  Code  Civ.  Proc, 
{  1596;  Kyle  v.  Kyle,  67  N.  Y.  400, 
407;  Wetyen  v.  Fick,  90  App.  Div. 
43 ;  affd.,  178  N.  Y.  223. 

282  R.  S.  488,  seq,;  now  repealed, 
chap.  245,  Laws  of  1880,  and  em- 
bodied in  Code  Gv.  Proc.,  IS  1596- 
162s 


24  Swaine  v.  Perrine,  5  Johns.  Ch. 
482;  Townsend  v.  Townsend,  2 
Sandf.  711;  Phelps  v.  Phelps,  143  N. 
Y.    197;    Starbuck    v.    Starbuck,   62 

App.  Div.  437,  453,  454- 

25McMichael  v.  Russell,  68  App. 
Div.  104;  McKenna  v.  Fidelity  Trust 
Co.,  184  N.  Y.  411. 

26  Chap.  430,  Laws  of  1905,  enact- 
ing §  2801,  Code  Civ.  Proc 

27  Real  Prop.  Law,  art  6. 

28  House  V.  Jackson,  50  N.  Y.  161, 
164;  Price  V.  Price,  124  id.  589,  596. 

2»§|  1596-1625;  Fiero.  Special 
Actions,  chap,  3. 
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§  191.  Dower  in  lands  exchanged.    If  a  husband  seized  of 

an  estate  of  inheritance  in  lands,  exchanges  them  for  other 
lands,  his  widow  shall  not  have  dower  of  both,  but  she  must 
make  her  election,  to  be  endowed  of  the  lands  given,  or  of 
those  taken,  in  exchange;  and  if  her  election  be  not  evinced 
by  the  commencement  of  an  action  to  recover  her  dower  of 
the  lands  given  in  exchange,  within  one  year  after  the  death 
of  her  husband,  she  is  deemed  to  have  elected  to  take  her 
dower  of  the  lands  received  in  exchange. 

Formerly  section  171,  Real  Property  Law  of  1896,  chapter  XLVI, 
General  Laws: 

§  171.  Dower  in  lands  ezcfaansed«_I{  a  husband  seized  of  an  estate  of 
inheritance  in  lands,  exchanges  them  for  other  lands,  his  widow  shall  not 
have  dower  of  both,  but  she  must  make  her  election,  to  be  endowed  of  the 
lands  given,  or  of  those  taken,  in  exchange;  and  if  her  election  be  not 
evinced  by  the  commencement  of  an  action  to  recover  her  dower  of  the 
lands  given  in  exchange,  within  one  year  after  the  death  df  her  husband, 
she  is  deemed  to  have  elected  to  take  her  dower  of  the  lands  received  in 
exchange.®^ 

Section  171  was  formerly  i  Revised  Statutes,  740,  section  3: 
9  3.  If  a  husband,  seised  of  an  estate  of  inheritance  in  lands,  exchanges 
them  for  other  lands,  his  widow  shall  not  have  dower  of  both,  but  shall 
make  her  election,  to  be  endowed  of  the  lands  given,  or  of  those  taken,  in 
exchange;  and  if  such  election  be  not  evinced  by  the  commencement  of 
proceedings  to  recover  her  dower  of  the  lands  given  in  exchange,  within 
one  year  after  the  death  of  her  husband,  she  shall  be  deemed  to  have  elected 
to  take  her  dower  'of  the  lands  received  in  exchange.^^ 

Comment.  This  section  is  declaratory  of  the  common  law,^  ex- 
cepting the  latter  clause,  which  is  new.^  It  has  been  held  that 
the  word  "  exchange  "  in  this  section  is  to  receive  the  same  inter- 
pretation which  was  applied  to  it  when  used  at  common  law.'*  By 
the  common  law»  exchange  was  a  recognized  original  conveyance,'^ 
the  one  in  consideration  of  the  other.  The  estates  exchanged  must 
be  equal  in  quantity,  not  in  value,  brt  of  interest,  as  fee  simple  for 
fee  simple.**  Prior  to  the  Statute  of  Frauds,  neither  livery  of 
seisin  nor  a  deed  was  necessary  to  an  exchange,  but  it  was  exe- 

*>  Repealed  by  Real  Prop.  Law  of  W  Wilcox  v.  Randall,  7  Barb.  633; 

190P,  f  460,  art  14,  chap.  50^  Con-  i    Sharswood   &   Budd,   Lead.   Cas. 

solidated  Laws.    See  below,  i  460.  Real  Prop.  346. 

SI  Repealed,   chap.    547,   Laws   of  ^2  Black.  Conrnu  31a 

1896.  M2  Black.  Conun.  3^;  Wikoz  ▼. 

»  Co.  Litt  31b.  Randall,  7  Bark  633. 

<*  Revisers'   note   to  the   origifial 
•ectioii*  I  R.  S.  740^  I  3. 
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cuted  by  the  entry  of  the  parties.^^  Since  the  Statute  of  Frauds 
the  exchange  must  be  by  deed  ih  writing,^®  and  this  is  so  in  New 
York,  at  least  since  the  Revised  Statutes.^®  As  all  tenants  in  ccMn- 
mon  have  a  right  to  demand  partition  and  to  equalize  their  shares 
by  interchanging  deeds,  the  wife's  right  to  dower  may  fall  under 
this  section  in  such  a  case.  A  wife's  inchoate  title  of  dower  is  not 
paramount  to  the  right  of  her  husband's  cotenant  to  compel 
partition.**^ 

8^2  Black.  Comm.  323.  '^Huntington    v.     Huntington,    9 

«*  Cruise,  Dig.,  tit.  32,  chap.  6,  §  7.  Code  Civ.  Proc.  Rep.  182;  Jordan  v. 

^2  R.  S.   134,  S  6;  t  242,  Real  Van   Epps,  85    N.   Y.  427.     As   to 

Prop.  Law;  Huntington  v.  Hunting-  wife's    dection    see    under    I    aot* 

ton,  9  Code  Civ.  Proc.  Rep.  i8d.  itrfra. 
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§  192.  Dower  in  lands  mortgaged  before  marriage.    Where 

a  person  seized  of  an  estate  of  inheritance  in  lands,  executes 
a  mortgage  thereof,  before  marriage,  his  widow  is,  never- 
theless, entitled  to  dower  of  the  lands  mortgaged,  as  against 
every  person  except  the  mortgagee  and  those  claiming 
under  him. 

Formerly  section  172,  Real  Property  Law  of  1896,  chapter  XLVI, 
General  Laws: 

i  172.  Dower  in  lands  mortgaged  before  marriage. —  Where  a  person  seized 
of  an  estate  of  inheritance  in  lands,  executes  a  mortgage  thereof,  before 
marriage,  his  widow  is,  nevertheless,  entitled  to  dower  of  the  lands  mort- 
gaged, as  against  every  person  except  the  mortgagee  and  those  claiming 
under  him.** 

Section  172  was  formerly  i  Revised  Statutes,  740,  section  4: 
§  4.  Where  a  person  seised  of  an  estate  of  inheritance  in  lands,  shall  have 
executed  a  mortgage  of  such  estate,  before  marriage,  his  widow  shall  never- 
theless be  entitled  to  dower  out  of  the  lands  mortgaged,  as  against  every 
person  except  the  mortgagee  and  those  claiming  under  him.^ 

The  Revised  Statutes.  This  section  of  the  Revised  Statutes  stated 
the  pre-existing  law  of  New  York.  Where  a  man,  seised  in  fee  of 
mortgaged  land,  marries  and  dies,  his  widow  is  entitled  to  dower 
out  of  the  equity  of  redemption.*^  In  this  State  the  equity  of  re- 
demption has  long  been  regarded  as  the  legal  estate,  devisable  by 
will,  and  alienable  by  deed,  in  all  respects  as  if  it  were  an  absolute 
inheritance  at  law.**  The  mortgagor  was  soon  regarded  as  seised 
of  the  estate,  at  least  before  foieclosure  or  entry,  so  as  to  entitle 
his  widow  to  dower.*^  For  this  reason  the  expression  ''mort- 
gagor's equity  of  redemption  "  has  been  criticised  as  inapplicable 
to  this  country.***  But  it  seems  to  express  aptly  the  continued  right 
of  an  owner,  who  holds  an  estate  subject  to  a  mortgage,  to  redeem 
it.     The  departure  of  the  New  York  law  from  the  English  law  of 

«  Repealed  by  Real  Prop.  Law  of  618;  Ulrich  v.  Ulrich,  17  N.  Y.  St. 

1909,  8  '460,  art.  14,  chap.  50,  Con-  Rep.  414. 

solidated  Laws.    See  below,  I  460.  **  Waters  v.  Stewart,  i   Cai.  Cas. 

*2  Repealed,    chap.    54/,    Laws    of  47. 

1896.  **  Hitchcock     V.      Harrington,     6 

*»Note  of  Revisers  to  i  R.  S.  740,  Johns.  290;  Brackett  v.  Baum,  50  N. 

S  4,  citing  Coles  v.  Coles,  15  Johns.  Y.  8,  11. 

319;  and  see  Smith  v.  Gardner,  42  ^  Brief    of    counsel    in    Smith    v. 

Barb.  356;   Denton  v.  Nanny,  8  id.  Gardner,  42  Barb*  at  p.  357, 
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mortgage,  which  treats  a  mortgage  as  a  conveyance,  confirms  the 
widow's  local  right  to  dower  in  mortgaged  lands  of  her  husband.^^ 
Section  iga,  Supra.  But  this  section  is  not  applicable  to  the  case 
of  a  husband's  purchase-money  mortgage,  where  the  seisin  is  transi- 
tory.   That  case  falls  under  another  section.^ 

*''  See     citations     Fowler's     Hist.  Mills  v.  Van  Voorhies,  20  N.  Y.  412, 

Real  Prop,  in  N.  Y.,  pp.  88,  121.  417;  Brackett  v.  Baum,  50  id.  8.    Sed 

«l    193,   Real   Prop.   Law;   Cun-  ef.    Blj'denburgh    v.    Northrop,    13 

ningham   v.   Knight,    i    Barb.   209;  How.  Pr.  28^ 
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§193.  Dower  in  lands  mortgaged  for  purchase-money. 

Where  a  husband  purchases  lands  during  the  marriage,  and 
at  the  same  time  mortgages  his  estate  in  those  lands  to 
secure  the  payment  of  the  purchase-money,  his  widow  is  not 
entitled  to  dower  of  those  lands,  as  against  the  mortgagee 
or  those  claiming  under  him,  although  she  did  not  unite  in 
the  mortgage.  She  is  entitled  to  her  dower  as  against  every 
other  person. 

Formerly  section  173,  Real  Property  Law  of  1896,  chapter  XLVI, 
General  Laws: 

i  173.  Dower  in  lands  mortgaged  for  purchase  money. —  Where  a  husband 
purchases  lands  during  the  marriage,  and  at  the  same  time  mortgages  his 
estate  in  those  lands  to  secure  the  payment  of  the  purchase-money,  his 
widow  is  not  entitled  to  dower  of  those  lands,  as  against  the  mortgagee 
or  those  claiming  under  him,  although  she  did  not  unite  in  the  mortgage. 
She  is  entitled  to  her  dower  as  against  every  other  person.^ 

Section  173  was  formerly  i  Revised  Statutes,  740,  section  5: 
$  5.  Where  a  husband  shall  purchase  lands  during  coverture,  and  shall 
at  the  same  time  mortgage  his  estate  in  such  lands  to  secure  the  pasrment 
of  the  purchase  money,  his  widow  shall  not  be  entitled  to  dower  out  of  such 
lands,  as  against  the  mortgagee  or  those  claiming  under  him,  althotigh  she 
shall  not  have  united  in  such  mortgage,  but  she  shall  be  entitled  to  her 
dower  as  against  all  other  persons.^ 

Comment  The  original  section  of  the  Revised  Statutes  was  con- 
formed to  Stow  V.  Tifft  (15  Johns.  458),  in  which  the  court  were 
divided;  the  chief  justice  being  of  the  opinion  that  the  husband's 
instantaneous  seisin  was  sufficient  to  cause  the  wife's  title  of  dower 
inchoate  to  attach  and  defeat  the  purchase-money  mortgage  to  the 
extent  of  one-third  of  the  land."  The  original  section  of  the  Re- 
vised Statutes  determined  that  controversy  in  favor  of  the 
nwrtg-agee.*^ 

As  to  Other  than  Purchase-money  Mortgagees.  As  to  all  others  than 
the  purchase-money  mortgagees  the  wife  has  title  of  dower,*"* 
and  if  the  mortgagees  enter  the  wife  may  redeem.***    The  purchase- 

*»  Repealed  by  Real  Prop.  Law  of  ^SBell  v.  Mayor  of  New  York,  10 

1905,  §  460,  art.   14,  chap.  50,  Con-  Paige,    49;    De   Lisle   v.    Herbs,   25 

solidated  Laws.    See  below,  t  460.  Hun,  485 ;  but  not  over  vendor's  lien, 

80  Repealed,    chap.    547,    Laws    of  see  next  page. 

1896.  ^  Bell  V.  Mayor  of  New  York,  10 

Bi  Revisers'   note   to   i   R.   S.  740,  Paige,  49;  House  v.  House,  id.  158; 

8  5.  Mills  V.  Van  Voorhies,  20  N.  Y.  412; 

«2  Mills  V.  Van  Voorhies,  20  N.  Y.  McMichael  v.  Russell,  68  App.  Div. 

412.  104. 


710 


Dower. 


%  193 


money  mortgage  need  not,  under  this  section,  necessarily  be  given 
to  the  vendor,  but  is  valid  in  the  hands  of  a  third  person  furnish- 
ing the  consideration.^  If  the  foreclosure  is  by  suit,  and  the  wife 
is  not  made  party,  she  may  redeem  after  decree,  her  right  in  the 
equity  oif  redemption  not  being  aflFected.*^  Where  the  foreclosure 
and  sale  are  statutory  under  a  power  of  sale  contained  in  a  pur- 
chase-money mortgage,  the  right  of  dower  of  the  wife,  who  was  not 
a  party  to  the  mortgage,  is  barred.*^^ 

Dower  Subject  to  Vendor's  Lien.  As  a  vendor  has  a  lien  for  unpaid 
purchase  money '^  the  widow  of  the  purchaser  takes  her  dower 
in  the  land  subject  to  the  equitable  lien  of  the  vendor  for  unpaid 
purchase  money ,^®  and  this  lien  may  be  enforced  in  favor  of  third 
persons.^ 

Vendee's  Lien.  Now  that  vendees  are  decided  to  have  an  equitable 
lien  for  contract  advances  and  disbursements,®^  the  widow  may  by 
analogy  be  endowed  of  such  interests.® 

Dower  in  Surplus  Moneys.  The  wife  has  dower  in  the  surplus 
moneys  arising  on  sale  under  such  a  purchase-money  mortgage, 
even  as  against  husband's  creditors.^  But  she  can  demand  only 
that  one-third  thereof  be  invested  during  the  joint  lives  of  her  hus- 
band and  herself  and  her  own  life  if  she  survive.  In  case  she 
survive  she  is  entitled  to  the  income.  There  is  no  provision  of  law 
entitling  her  to  the  payment  of  a  gross  sum  in  her  husband's  life- 
time.®* 


M  Kittle  V.  Van  Dyck,  i  Sandf.  Clw 
76;  Boies  V.  Benham,  127  N.  Y.  620, 
624;  Sheldon  v.  HoflFnagle,  51  Hun, 
478;  Taggart  v.  Rogers,  49  id.  265, 
34  N.  Y.  St.  Rep.  942;  Campbell  v. 
Ellwanger,  81  Hun,  259. 

63  Mills  V.  Van  Voorhies,  20  N.  Y. 
412;  McKenna  v.  Fidelity  Trust  Co., 
98  App.  Div.  480. 

BTBrackett  v.  Baum,  50  N.  Y.  8; 
cf.  Revisers*  note  to  i  R.  S.  741,  §  6. 

58  Bennett  v.  Murphy,  123  App. 
Div.  102. 

M  Warner  v.  Van  Alstyne,  3  Paige, 
513;  cited  Chase  v.  Peck,  21  N.  Y. 
581,  584;  cf.  Dodge  V.  Manning,  19 
App.  Div.  29;  Villone  v.  Feinstein, 
132  App.  Div.  31. 

«>  McWhorter  v.  Stewart,  39  App. 
Div.  212. 

«i  Occidental  Realty  Co.  v.  Palmer, 


117  App.  Div.  505;  Eterman  ▼. 
H)mian,  192  N.  Y.  113;  Davis  v. 
Rosenweig,  id.  128;  cf.  Kramin  v. 
Coffey,  119  App.  Div.  516,  overruled 
192  N.  Y.  113;  Elliot  V.  Asiel,  120 
App.  Div.  829;  Clarke  v.  Long 
Island  Realty  Co.,  126  id.  282. 

*^Ha\vley  v.  James,  5  Paige,  543, 
454»  456;  Matter  of  McKay,  5  Misc. 
Rep.  123;  Starbuck  v.  Starbuck,  62 
Ann-  Div.  437;  Huge!  v.  Hugel.  \?2 
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'3§  174,  Real  Prop.  Law;  Vartie 
\.  Underwood,  18  Barb.  561 ;  Denton 
V.  Nanny,  8  id.  618;  Blydenburgh  v. 
Northrop,  13  How.  Pr.  289;  Mat- 
thews V.  Duryee,  45  Barb.  69. 

'*  Citizens'  Savings  Bank  v. 
Mooney,  26  Misc.  Rep.  67;  Emigrant 
Indus.  Savings  Bank  v.  Regan,  41 
App.  Div.  523. 
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§194.  Surplus  proceeds  of  sale  under  purchase-money 

mortgages.  Where,  in  a  case  specified  in  the  last  section, 
the  mortgagee,  or  a  person  claiming  under  him,  causes  the 
land  mortgaged  to  be  sold,  after  the  death  of  the  husband, 
either  under  a  power  of  sale  contained  in  the  mortgage,  or 
by  virtue  of  a  judgment  in  an  action  to  foreclose  the  mort- 
gage, and  any  surplus  remains,  after  payment  of  the  money 
due  on  the  mortgage  and  the  costs  and  charges  of  the  sale, 
the  widow  is  nevertheless  entitled  to  the  interest  or  income 
of  one-third  part  of  the  surplus  for  her  life,  as  her  dower. 

Formerly  section  174,  Real  Property  Law  of  1896,  chapter  XLVI, 
General  Laws: 

i  174.  Surplus  of  proceeds  of  sale  under  purchase-money  mortgages. — 
Where,  in  a  case  specified  in  the  last  section,  the  mortgagee,  or  a  person 
claiming  under  him,  causes  the  land  mortgaged  to  be  sold,  after  the  death 
of  the  husband,  either  under  a  power  of  sale  contained  in  the  mortgage, 
or  by  virtue  of  a  judgment  in  an  action  to  foreclose  the  mortgage,  and  any 
surplus  remains,  after  payment  of  the  money  due  on  the  mortgage  and  the 
costs  and  charges  of  the  sale,  the  widow  is  nevertheless  entitled  to  the 
interest  or  income  of  one-third  part  of  the  surplus  for  her  life,  as  her 
dower/** 

Section  174  was  formerly  i  Revised  Statutes,  741,  section  6: 
S  6.  Where,  in  such  case,  the  mortgagee,  or  those  claiming  under  him, 
shall,  after  the  death  of  the  husband  of  such  widow,  cause  the  land  mort- 
gaged to  be  sold,  either  under  a  power  of  sale  contained  in  the  mortgage, 
or  by  virtue  of  the  decree  of  a  court  of  equity,  and  any  surplus  shall  remain, 
after  payment  of  the  monies  due  on  such  mortgage  and  the  costs  and 
charges  of  the  sale,  such  widow  shall  nevertheless  be  entitled  to  the  interest 
or  income  of  the  one-third  part  of  such  surplus,  for  her  life,  as  her  dower.^ 

Reason  of  this  Enactment.  The  original  revisers  say  that  the  rule 
stated  in  this  section  prevailed  in  Chancery,  but  not  when  the  sale 
was  under  a  power,  although  the  equity  was  the  same.*'^  Since  the 
Revised  Statutes,  this  divergence  is  reconciled,  and  no  matter  in 
which  way  the  surplus  arises,  the  widow  is  endowed.®  The  section 
applies  only  to  a  sale  after  the  death  of  the  husband,  and  not  a  sale 
in  the  lifetime  of  the  husband.®®    In  Brackett  v.  Baum  it  is  said: 

<»  Repealed  by  Real  Prop.  Law  of  «8  Denton  v.  Nanny,  8  Barb.  618; 

1909,  §  460,  art.  14,  chap.  50,  Con-  Vartic   v.    Underwood,    18   id.   561; 

solidated  Laws.    See  below,  §  460.  Matthews  v.  Duryee,  45  id.  69;  Bly- 

w  Repealed,    chap.    547,    Laws    of  denburgh  v    Northrup,  31  How.  Pr. 

1896.  289. 

«7  Revisers'  note  to   i  R.   S.  741,  « Brackett  v.  Baum,  50  N.  Y.  8, 

i  6.  II. 
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This  section  "contains  no  express  declaration  that  tiie  sale  under 
the  power  shall  bar  the  dower  of  the  wife,  even  in  the  case  men- 
tioned ;  but  the  plain  import  of  tlie  language  is  to  assume  that  such 
would  be  the  effect  of  the  sale."  The  section  immediately  preced- 
ing, "  provides  that  when  the  mortgage  is  given  by  the  husband 
for  purchase  money,  the  widow  shall  not  be  entitled  to  dower  in 
the  land  as  against  the  mortgagee  and  those  claiming  under  him, 
*  *  *  though  she  shall  not  have  united  in  the  mortgage."  But 
no  provision  is  made  for  the  case  of  a  sale  in  the  lifetime  of  the 
husband.  It  was,  however,  held  that  a  statutory  foreclosure  and 
sale  under  a  power  of  sale,  contained  in  a  purchase-money  mort- 
gage, bars  the  right  of  dower  of  the  wife  of  the  mortgagor,  when 
not  a  party  to  the  mortgage.''^ 

70Brackett  ▼.  Baum,  50  N.  Y.  8^  ix. 
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§  195.  Widow  of  mortgagee  not  endowed.  A  widow  shall  not 

be  endowed  of  the  lands  conveyed  to  her  husband  by  way 
of  mortgage,  unless  he  acquires  an  absolute  estate  therein, 
during  the  marriage. 

Formerly  sectiofi  175,  Real  Property  Law  of  1896,  chapter  XLVI, 
General  Laws: 

I  175.  Widow  of  mortgagee  not  endowed— A  widow  shall  not  be  endowed 
of  the  lands  conveyed  to  her  husband  by  way  of  mortgage,  unless  he  acquires 
an  absolute  estate  therein,  during  the  marriage.^^^ 

Section  175  was  formerly  i  Revised  Statutes,  741,  section  7: 

§  7.  A  widow  shall  not  be  endowed  of  lands  conveyed  to  her  husband  by 

way  of  mortgage,  unless  he  acquire  an  absolute  estate  therein,  during  the 

marriageJi 

Comment  When  the  original  of  this  section  was  drawn,  it  had 
been  finally  decided  in  New  York  that  in  both  law  and  equity  a 
nK>rtgage  was  a  mere  security,  and  that  even  after  default  the  mort- 
gagee had  not  the  legal  estate,  but  a  mere  chattel  interestJ^  As  a 
mortgagor's  widow  had  dower  in  the  equity  of  redemption  and  the 
mortgagee's  interest  was  only  a  chattel,  the  wisdom  of  this  provision 
of  the  statute  has  never  been  questic«ied. 

Mortgagee  in  Possession.  Even  where  the  mortgagee  takes  posses- 
sion and  then  dies,  such  possession  is  but  an  incident  and  part  of 
the  security J^  Such  a  possession  cannot  be  said  to  be  a  "  seisin  " 
of  the  husband  which  entitles  the  widow  to  dower,  within  the  exist- 
ing law  of  dower.  When  the  Legislature  took  away  the  remedy  of 
ejectment  from  a  mortgagee,  they  probably  intended  to  sweep  away 
the  only  remaining  vestige  of  the  common  law  which  regarded  a 
mortgage  of  a  freehold  as  a  conveyance^*  The  intention  being 
that  a  mortgage  in  this  State  should  be  a  security  and  not  a  convey- 
ance, it  is  difficult  to  perceive  why  the  possession  of  the  mortgagee 
should  better  the  widow's  claim  to  dower  in  the  freehold; 

Of  course,  if  a  husband  acquire  the  legal  title  of  the  mortgagor 
at  any  time,  then  the  estate  is  absolute,  so  as  to  entitle  the  wife  to 
her  claim  of  dower. 

70%  Repealed  by  Real  Prop.  Law  of  Willard,    4    Johns.    41 ;    Collins    ▼. 

1909,  S  460,  art.   14,  chap.  50,  Con-  Torrey,  7  id.  278;  Runyan  v.  Mcr- 

solidated  Laws.    Sec  below,  §  460.  sereau,    Jr.,    11    id.    534;    Coles    v. 

71  Repealed,   chap.    547,    Laws    of  Coles,  15  id.  319. 

1896.  TSKortright   v.    Cady,    ai    N.    Y. 

7*  Revisers'  note  to   i   R.   S.  741,  343.  3^4,  365. 

f  7,  citing  Jackson  ex  dem.,  etc.  v.  WKortright  v.  Cady,  supnk 
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§  196.  When  dower  barred  by  misconduct.    In  case  of  a  di- 

vorce,  dissolving  the  marriage  contract  for  the  misconduct 
of  the  wife,  she  shall  not  be  endowed. 

Formerly  section  176,  Real  Property  Law  of  1896,  chapter  XLVl, 
General  Laws: 

§  176.  When  dower  barred  by  misconduct. —  In  case  of  a  divorce,  dissolving 
the  marriage  contract    for  the   misconduct   of  the  wife,   she   shall   not  be 

endowedJ*^^ 

Formerly  i  Revised  Statutes,  741,  section  8: 

§  8.  In  case  of  divorce,  dissolving  the  marriage  contract,  for  the  mis- 
conduct of  the  wife,  she  shall  not  be  endowed.^^ 

History  of  this  Provision.  By  the  Statute  of  Westminster  II,^'  if  a 
wife  abandoned  her  husband  and  lived  with  her  adulterer  she  was 
barred  of  her  dower  if  convict,  except  her  husband  reconciled 
her."  So,  if  she  were  ravished  and  after  such  rape  consented  to 
the  ravisher,  she  lost  her  dower,  and  after  the  death  of  the  husband, 
his  heir  might  enter.^®  Both  these  ancient  acts  extended  to  the  prov- 
ince of  New  York,  and  after  independence  were  re-enacted  among 
those  laws  of  the  province  and  England,  continued  here  by  force  of 
the  Constitution.^®  But  otherwise  than  as  specified  in  those  acts 
adultery  was  not  a  bar  of  dower,  unless  followed  by  a  divorce  a 
vinculo  matrimonii.^  Such  divorces  were  granted  in  England  origi- 
naHy  by  act  of  Parliament  only.®* 

Divorces  in  New  York.  It  has  been  held  iudicially,  although  denied 
historically,  that  divorces  a  vinculo  matrimonii  could  not  be  granted 
by  any  authority  in  the  province  of  New  York.®  Nor  could  they 
be  granted  in  the  State  prior  to  the  year  1787,  when  an  act  allow- 
ing divorces  in  cases  of  adultery  was  passed.®^  Yet,  as  it  has  been 
said,  in  conformity  with  Dutch  law,  divorces  a  vinculo  matrimonii 


''^^^  Repealed  by  Real  Prop.  Law  of 
1909,  §  460,  art.  14,  chap.  50,  Con- 
solidated Laws.     See  below,  §  460. 

■^5  Repealed,  chap.  547,  Laws  of 
1896. 

■^c  13  Edw.  I,  chap.  34 ;  2  Inst.  433. 

■^7  Reynolds  V.  Reynolds,  24  Wend. 
193.  The  act  13  Edw.  I,  chap.  34, 
seems  to  have  been  re-enacted  in  the 
Duke  of  York's  Laws  for  New  York 
in  1665,  title  "  Dowryes." 

"^6  Rich.  II,  Stat,  i,  chnp.  6. 

7«  Const,  of  1777,  8  35  V  2  J.  &  V. 
a:  I  K.  &  R.  51;  I  R.  L.  56. 


*>  Reynolds  v.  Reynolds,  24  Wend, 
at  p.  194;  Co.  Litt  32a,  and  Mr. 
Hargrave's  note,  194. 

®i  I  Black.  Comm.  441. 

82  Forrest  v.  Forrest,  25  N.  Y. 
501,  506;  Griffin  v.  Griffin,  47  id.  134, 

138. 

«3  2  J.  &  V.  133;  I  K,  &  R.  93;  I 
R.  L.  197;  Erkenbach  v.  £rkenbach» 
96  N.  Y.  456;  Goodsell  v.  Goodsell, 
82  App.  Div.  65,  68,  and  cases  there 
cited;  Durham  v.  Durham,  99  id. 
450. 
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were  at  first  granted  in  the  province  of  New  York.®*  But  be  that 
as  it  may,  after  the  act  of  1787,  all  divorces  a  vinculo  matrimonii 
were  referred  by  the  courts  to  the  authority  of  that  act,**  and  it 
was  even  denied  that  the  ecclesiastical  jurisdiction  to  grant  limited 
divorces,  or  divorces  a  mensa  et  thoro,  or  to  dissolve  a  marriage  by 
reason  of  a  canonical  disability,  existed  here  at  all.^^  But  in  1824 
and  subsequently  acts  were  passed  permitting  limited  divorces  and 
also  annulment  of  marriages  in  certain  cases.^ 

AnnTilment  of  Marriage.  There  is,  however,  a  jurisdiction  in  the 
State  courts,  independent  of  statute,  to  declare  a  marriage  void  ab 
initio  for  fraud  or  lunacy.®®  But  the  sentence  in  the  last  class  of 
cases  is  not  a  divorce,  but  that  there  is  no  marriage  between  the 
parties,  and,  therefore,  the  maxim,  "  Ubi  nullum  matrimonium  ibi 
nulla  dos"  applies  in  all  such  cases,  and  there  is  no  dower  because 
no  marriage.®^  The  Code  now  regulates  actions  for  annulment  of 
marriage,^  and  the  rights  of  the  issue  are  preserved  by  statute.®^ 

Bower  not  Barred  by  Wife's  Misconduct,  but  by  Sentence  against  Her. 
Since  the  repeal  of  the  English  Statutes  and  the  adoption  of  the 
Revised  Statutes  in  1830,  adultery,  the  wife's  abandonment  of  the 
husband  and  her  living  with  the  adulterer,  or  her  consent  to  the 
ravisher  after  a  rape,  do  not  forfeit  dower,  unless  the  woman  has 
been  divorced  therefor,  by  a  decree  of  divorce  a  vinculo  matri- 

84  Record  of  N.  Y.  Court  of  As-         88  Griffin  vi  Griffin,  47  N.  Y.  at  p. 


sizes,   316,  318,  319,   519;    Burtis  v. 
Burtis,  Hopk.  557,  563. 

85  Erkenbach  v.  Erkenbach,  96  N. 
Y.  456;  Griffin  v.  Griffin,  47  id,  134, 
138;  Forrest  v.  Forrest,  25  id.  501, 
506;  Wood  V.  Wood,  61  App.  Div. 
96,  98;   Durham  v.  Durham,  99  id. 

450. 

8«  Burtis  V.  Burtis,  Hopk.  557; 
Perry  v.  Perry,  2  Paige,  501 ;  Jones 
V.  Jones,  90  Hun,  414;  Higgins  v. 
Sharp,  164  N.  Y.  4,  9;  Cohen  v. 
Congregation  Sheareth  Israel,  114 
App.  Div.  117;  cf.  Campbell  v. 
Crampton,  8  Abb.  N.  C.  363. 

87  Chap.  2C5,  Laws  of  1824;  Perry 
V.  Perry,  2  Barb.  Ch.  311;  Perry  v. 
Perry,  2  Paige,  501 ;  Di  Lorenzo 
V.  Di  Lorenzo,  174  N.  Y.  467; 
Svenson  v.  Svcnson,  178  id.  54; 
Bange  v.  Bange,  46  Misc.  Rep.  196; 
Weiberg  v.  Weibeig,  112  App.  Div. 
231;    cf.   Code  Civ.   Proc.,    §§    1762, 

1767. 


138;  Weightman  v.  Weightman,  4 
Johns.  Ch.  343;  Ferlat  v.  Gojon, 
Hopk.  478;  Di  Lorenzo  v.  pi 
Lorenzo,  71  App.  Div.  509;  revd., 
174  N.  Y.  467;  Svenson  Svenson, 
178  id.  54;  cf,  Higgins  v.  Sharp,  164 
id.  4,  9;  Jones  v.  Brinsmead,  183 
id.  258. 

88  Price  V.  Price,  124  N.  Y.  589; 
S  1754,  Code  Civ.  Proc;  §§  6,  7, 
Domestic  Relations  Law;  §§  1742, 
I743t  Code  Civ.  Proc;  Stein  v. 
Dunn,  119  App,  Div.  i;  cf.  Glenn  v. 
Glenn,  70  id.  576;  Di  Lorenzo  v. 
Di   Lorenzo,   71    id.  509,   174  N.   Y. 

467. 

80  SS  1742-1755,  Code  Civ.  Proc; 
Gore  v.  Gore,  1C3  App.  Div.  75 ; 
Wander  v.   Wander,   11   id.   189. 

0^  Chap.  225.  Laws  of  r;o3 ;  §  1749, 
Code  Civ.  Proc;  Matter  of  Del 
Genovese,  56  Misc.  Rep.  418;  art  2, 
Domestic  Relations  Law,  chap.  14, 
Consol.  Laws. 
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tnonii;  the  former  laws  to  the  contrary  being  repealed.'*  The  ac- 
tion for  a  divorce  is  now  wholly  regulated  by  statute  in  New  York,® 
and,  in  order  to  bar  dower,  the  divorce  must  be  a  divorce  a  vinculo 
matrimonii,  and  on  the  statutory  ground.^  When  the  woman  for- 
feits dower,  she  forfeits  all  other  pecuniary  provisicms  made  for 
her  in  lieu  of  dower.^ 

Husband's  Misconduct.  A  divorce  a  vinculo  matrimonii  granted  the 
wife  for  misconduct  of  the  hudl>and,  does  not  forfeit  the  wife's 
title  of  dower,®®  even  if  she  marry  again.^  Such  divorce  is  only 
prospective  in  operation.  Thereafter  she  has  no  title  or  interest  in 
subsequently  acquired  property  of  the  quondam  husband.^  But 
on  his  divorce  for  his  own  fault,  the  quondam  husband  loses  all 
right  in  the  income  of  the  wife's  separate  estate,  and  no  doubt  for- 
feits his  title  to  curtesy.^ 

Limited  Divorce.  A  divorce  a  mensa  et  thoro  does  not  forfeit  any 
right  of  property  arising  through  the  conjugal  relation.* 

Wife's  Absence,  Effect  of.  While,  a  wife's  continuous  absence  for 
five  years,  without  her  husband's  knowledge  of  her  being  alive,  may 
prevent  his  second  marriage  from  being  bigamy,^  yet  such  second 
marriage  does  not  deprive  the  wife  of  dower,  or  entitle  the  woman 
last  married  to  dower,  though  she  entered  into  the  supposed  mar- 
riage relation  in  entire  good  faith.' 

Effect  of  Divorce  on  Wife's  Separate  Property  in  Former  Husband's  Hands. 
A  divorce  a  vinculo  matrimonii,  obtained  by  the  wife,  has  no  effect 


«  I  R  S.  741,  §  8;  2  id.  146,  S  48; 
Rejmolds  v.  Reynolds,  24  Wend.  193; 
Pitts  V.  Pitts,  52  N.  Y.  593 ;  Schiff er 
V.  Pruden,  64  id.  47,  49;  Van  Qeaf  v. 
Burns,  118  id.  549;  Cooper  v.  Whit- 
ney, 3  Hill,  95. 

83  Code  Civ.  Proc.,  chap.  XV,  art. 
II,  §8  1756-1761 ;  §  8,  Domestic  Re- 
lations Law,  chap.  14,  Consol.  Laws. 

w  Pitts  V.  Pitts,  52  N.  Y.  593; 
Code  Civ.  Proc.,  §§  1756,  1760;  Van 
Cleaf  V.  Burns,  133  N.  Y.  540;  2  R. 
S.  146,  §  48;  Day  V.  West,  2  Edw. 
Ch.  592;  Starbuck  v.  Starbuck,  62 
App.  Div.  437. 

95  §  182,  Real  Prop.  Law. 

^  8  1759,  Code  Civ.  Proc. ;  Wait 
V.  Wait,  4  N.  Y.  95;  Price  v.  Price, 
124  id.  589,  599;  cf.  Barrett  v.  Fail- 
ing, III  U.  S.  523,  525;  and  as  to 


personalty,  see  Matter  of  Ensign,  103 
N.  Y.  284. 

^  Voorhis  v.  Brintnall,  23  Hun, 
264;  revd.,  on  other  ground,  86  N.  Y. 
i& 

88  Nichols  V.  Park,  78  App.  Div.  94. 

»2  R.   S.   146;   Code  Civ.   Proc., 

8  1759. 
iDay  v.  West,  2  Edw.   Ch.  592; 

Starbuck  v.  Starbuck,  62  App.  Div. 
437 ;  cf.  Smith  v.  Terry,  38  App.  Div. 
394,  on  effect  of  resumption  of  mar- 
ital relations. 

22  R.  S.  687,  8  9:  Penal  Code. 
8  299;  and  see  history  of  these  laws, 
124  N.  Y.  at  p.  596. 

8  Price  V.  Price,  124  N.  Y.  589 ; 
Spies  V.  Spies,  16  Abb.  Pr.  (N.  S.) 
112;  Rundle  v.  Van  Inwegan,  9  Civ. 
Proc.  328. 
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upon  her  estate  or  property  left  in  his  hands  by  her.    They  continue 

her  sole  estate.^    But  it  forfeits  all  rights  of  the  quondam  husband 

in  her  estate.*^ 

Tenants  by  Entireties.     Where  husband  and  wife  hold  as  tenants  by 

entireties,  and  are  divorced  a  vinculo  matrimonii,  the  tenancy  is 

severed;  each  takes  a  proportionate  share  of  the  property  as  a 

tenant  in  common.® 
Effect  of  Divorce  by  Courts  of  Other  States  for  Causes  not  Allowed  Here. 

A  divorce  a  vinculo  matrimonii,  granted  to  the  husband  by  the 

courts  of  another  State  for  a  cause  not  regarded  as  adequate  by  the 

laws  of  this  State,  will  not  deprive  the  wife  of  her  dower  in  this 

Stated     But  if  the  decree  is  obtained  for  such  cause  at  the  suit 

and  instance  of  the  wife,  it  may  operate  as  against  herself  to  bar 

her  dower.* 

Effect  of  Foreign  Divorce  without  Service  or  Appearance.         A      divorce 

rendered  in  another  State  against  a  resident  of  this  State,  where 

there  was  no  personal  service,  and  no  personal  appearance  within 

the  State  rendering  it,  is  void  in  this  State.® 


*2  R.  S.  146,  I  46;  2  R.  L.  199, 
t6.     . 

6  See  above,  "  Husband's  Miscon- 
duct." 

•  SteU  V.  Shreck,  128  N.  Y.  263. 
^Van  Qcaf  v.  Burns,  118  N.  Y. 

549,  ^^  id.  540;  cf.  Barrett  v.  Fail- 
ing, III  U.  S.  523;  Denick  v.  Denick, 
92  Hun,  161;  Campbell  v.  Campbell, 
90  id.  233 ;  Athcrton  v.  Athcrton,  181 

U.  S.  155. 

sStarbuck  v.  Starbuck,  173  N.  Y. 
503;  Voke  V.  Piatt,  48  Misc.  Rep. 

273. 

•  Wflliams  v.  Williams,  130  N.  Y. 
193;  Bell  V.  Bell,  4  App.  Div.  527; 


People  v.  Karlsioe,  i  id.  571,  30  Am. 
Law  Review,  612;  McGown  v.  Mc- 
Gown,  19  App.  Div.  368;  Bell  v. 
Bell,  181  U..  S.  17s;  Streitwolf  v. 
Streitwolf,  181  U.  S.  179;  Andrews 
V.  Andrews,  188  U.  S.  14;  Haddock 
V.  Haddock,  201  U.  S.  562;  Lynde  v. 
Lynde,  162  N.  Y.  405;  Winston  v: 
Winston,  165  id.  553;  r/.  Hammond 
V.  Hammond,  103  App.  Div.  437; 
Ransom  v.  Ransom,  54  Misc.  Rep. 
410;  Ackerman  v.  Ackerman,  123 
App.  Div.  750,  753;  Edwards  v.  Ed- 
son,  119  id.  684;  Post  V.  Post,  55 
Misc.  Rep.  538;  Strauss  v.  Strauss, 
122  App.  Div.  7^ 
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§  197.  When  dower  barred  by  jointure.     Where  an  estate  in 

real  property  is  conveyed  to  a  person  and  his  intended  wife, 
or  to  the  intended  wife  alone,  or  to  a  person  in  trust  for 
them  or  for  the  intended  wife  alone,  for  the  purpose  of  cre- 
ating a  jointure  for  her,  and  with  her  assent,  the  jointure 
bars  her  right  or  claim  of  dower  in  all  the  lands  of  the  hus- 
band. The  assent  of  the  wife  to  such  a  jointure  is  evi- 
denced, if  she  be  of  full  age,  by  her  becoming  a  party  to  the 
conveyance  by  which  it  is  settled ;  if  she  be  a  minor,  by  her 
joining  with  her  father  or  guardian  in  that  conveyance. 

Formerly  section  177,  Real  Property  Law  of  1896,  chapter  XL VI, 
General  Laws: 

§  177.  When  dower  barred  by  jointure.— Where  an  estate  in  real  property 
is  conveyed  to  a  person  and  his  intended  wife,  or  to  the  intended  wife  alone, 
or  to  a  person  in  trust  for  them  or  for  the  intended  wife  alone,  for  the 
purpo:e  of  creating  a  jcinture  for  her,  and  with  her  assent,  the  jointure 
bars  her  right  or  claim  of  dower  in  all  the  lands  of  the  husband.  The 
assent  of  the  wife  to  such  a  jointure  is  evidenced,  if  she  be  of  full  age, 
by  her  becoming  a  party  to  the  conveyance  by  which  it  is  settled;  if  she  be 
a  minor,  by  her  joining  with  her  father  or  guardian  in  that  conveyance.*^ 

Section  177  was  formerly  i  Revised  Statutes,  741,  sections  9,  10: 

§  g.  Whenever  an  estate  in  lands  shall  be  conveyed  to  a  person  and  his 
intended  wife,  or  to  such  intended  wife  alone,  or  to  any  person  in  trust 
for  such  person  and  his  intended  wife,  or  in  trust  for  such  wife  alone,  for 
the  purpose  of  creating  a  jointure  for  such  intended  wife,  and  with  her 
assent,  such  jointure  shall  be  a  bar  to  any  right  or  claim  of  dower  of  such 
wife,  in  any  lands  of  the  husband.** 

§  10.  The  assent  of  the  wife  to  such  jointure  shall  be  evidenced,  if  she  be 
of  full  age,  by  her  becoming  a  party  to  the  conveyance  by  which  it  shall 
be  settled;  if  she  be  an  infant,  by  her  joining  with  her  father  or  guardian 
in  such  conveyance.** 

Common  Law.  At  common  law,  as  no  right  could  be  barred  till 
it  accrued,  and  no  right  to  an  estate  of  freehold  could  be  barred 
by  a  collateral  satisfaction,  it  was  impossible  to  bar  dower  by  any 
assurance  either  before  or  during  marriage.**  To  avoid  this  conse- 
quence, estates  were  commonly  conveyed  to  uses,  a  widow  not 
being  dowable  of  a  use.** 

Jointure.  It  was  a  common  practice  before  the  Statute  of  Uses 
(27  Henry  VIII)  to  provide  for  the  wife  by  a  settlement  or  by  an 

10  Repealed  by  Real  Prop.  Law  of  ^  Repealed,  chap.  547,  Laws  of  1896L 
1909,  S  460,  art.  14,  chap.  50,  Con-  ^  Cruise,  Dig.,  tit.  7,  chap,  i,  f  I. 
•olidated  Laws.    See  below,  f  460.  ^Athcrly,    Marriage    Settlements, 

11  Repealed,  chap.  547,  Laws  of  501,  and  see  Sugden's  note  to  Gil- 
1896.  bert  on  Uses  (Lond.  ed.  of  181 1 ) ,  321. 
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estate  held  to  the  joint  use  of  her  self  and  husband.  When  the 
Statute  of  Uses  fastened  the  legal  estate  to  the  use,  the  effect  of 
such  union  would  have  been  to  endow  the  wife  of  all  the  husband's 
estate,  leaving  her  also  her  separate  provision,  had  the  6tL  section 
of  that  statute  not  taken  this  fact  into  consideration,  and  provided 
that  where  a  "  jointure  "  was  made  she  should  not  claim  or  have 
title  to  dower.^^.  From  this  statute  arose  the  modern  "  jointure."  *® 
But  as  the  statute  was  in  derogation  of  the  cornmon  law  it  was 
construed  strictly,  and,  as  Lord  Coke  stated,  to  bar  a  wife's  dower 
by  a  jointure  five  facts  must  concur:  (i)  The  jointure  must  take 
effect  immediately  on  the  husband's  death.  (2)  It  must  be  an  es- 
tate for  her  life  or  a  greater  estate.  (3)  It  must  be  made  to  her 
and  not  in  trust  for  her.  (4)  It  must  be  in  satisfaction  of  the  whole 
dower  and  not  of  a  part.  (5)  It  must  be  averred  to  be  in  satisfac- 
tion of  dower.  It  might  be  made  either  before  or  after  marriage." 
In  the  construction  of  the  Statute  of  Wills,  courts  of  law  regulated 
their  decisions  in  reference  to  the  widow's  title  to  dower  upon 
the  validity  of  jointures.  As  to  time  of  commencement,  certainty, 
interest,  etc.,  they  have  required  the  jointure  to  be  as  beneficial 
to  the  widow  as  her  dower.  If  this  object  was  effected,  the  jointure 
might  be  limited  by  any  conveyance,  though  the  statute  expressly 
mentioned  five  forms:  (i)  To  the  husband  and  wife  and  to  the 
heirs  of  the  husband;  (2)  to  the  husband  and  wife  and  to  the  heirs 
of  their  two  bodies;  (3)  to  the  husband  and  wife  and  to  the  heirs 
of  the  body  of  one  of  them;  (4)  to  the  husband  and  wife  for  lives ; 
(5)  to  the  husband  and  wife  for  the  life  of  the  wife.^®  The  intend- 
ing wife's  assent  was  not  necessary  to  a  legal  jointure,  if  it  corre- 
sponded with  the  requirements  denoted.^^  But  if  the  settlement 
was  made  after  marriage  the  jointure  might  be  refused  by  the  wife 
on  the  death  of  the  husband,  unless  it  was  made  by  act  of  Parlia- 
nient.2o 

••  Jointure  »*  in  New  York,  The  Statute  of  Uses  being  in  force  in 
the  province  of  New  York  was  adopted  by  the  first  State  Constitu- 
tion,^^ and  in  1787  it  was  revised  among  the  English  statutes  ex- 
tending here,  and  re-enacted  as  a  statute  of  the  State.^  The  6th 
and  9th  sections  of  the  English  Statute  of  Uses  were,  however,  in 
New  York  then  placed  in  a  separate  "  act  concerning  dower."  ^ 


'^^27  Henry  VIII,  chap.  10. 

13  I   Roper,  Husb.  &  W.  46a. 

^7  Co.  Litt.  36b. 

^  I  Roper,  Husb.  &  W.  463. 

19  Vide  infra. 

«>27  Hen.  VIII,  chap.  10,  I  9. 


21  Const,  of  1777,  t  35. 

«2j.  &  V.  68;  I  K.&R.  66;  I  R. 
L.  72;  4  Kent,  Comm.  56. 

23  2  J.  &  V.  4,  H  8,  9;  I  K.  &  R. 
51;  I  R.  L.  56;  McCartcc  v.  Teller, 
8  Wend,  at  p.  275. 
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As  thus  re-enacted,  these  provisions  of  the  Statute  of  Uses  re- 
ceived the  same  construction  accorded  them  in  England,  and  a 
jointure  barred  dower  here,  as  there.^  Before  the  Revised  Statutes 
the  assent  of  the  intending  wife  was  not  necessary  to  a  legal  joint- 
ure to  bar  dower.  The  legal  jointure  then  derived  its  effect  from 
the  Statute  of  Uses.^^ 

The  Revised  Statutes.  The  Revised  Statutes  and  the  repeal  of  the 
old  Statutes  of  Uses  and  Dower  made  the  actual  assent  of  the  in- 
tending wife  or  of  her  guardian  or  parent  necessary  to  both  a  legal 
and  equitable  jointure,  or  antenuptial  settlement,  to  bar  dower,*^ 
and  the  Real  Proterty  Law  makes  no  change  in  this  respect.*^ 

Contracts  before  Marriage.  At  common  law  ordinary  contracts 
between  intending  spouses  were  after  marriage,  by  merger  of  in- 
terests, rendered  unavailable  at  law.  But  by  statute  contracts  made 
between  intending  spouses  before  marriage  now  remain  in  full  force 
after  their  marriage,  both  at  law  and  in  equity.^ 

Contracts  between  Hasband  and  Wife.  Contracts  between  husband 
and  wife  are  no  longer  void  even  at  law ;  on  the  contrary  they  are 
enabled  and  permitted  by  statute,^  with  one  exception :  they  cannot 
contract  to  alter  or  dissolve  the  marriage,  nor  can  she  release  him 
from  the  obligation  to  support  her.^^ 

Infant  Female's  Assent  The  provision  of  the  statute,  that  an  infant 
female's  assent  should  be  made  by  her  joining  with  her  father  or 
guardian,  was  not  entirely  new,  as  it  was  thought  that  a  legal  or 
equitable  jointure  should  be  on  notice  to  these  same  persons,  in 
order  to  bind  an  infant  at  a  time  when  the  intending  wife's  assent 
was  not  deemed  necessary  to  a  valid  jointure.**  Without  the  as- 
sent of  parent  or  guardian  an  infant  cannot  now  bar  her  dower.** 

^McCartee    v.    Teller,    2    Paige,  *»§  21,  chap.  272,   Laws  of   1896, 

511;  aflfd,,  8  Wend.  267;  Swainc  v.  now  5  51  chap.  14,  Consol.  Laws. 

Pcrrine,  5  Johns.  Ch.  4)82.  «>  Winter    v.    Winter,    191    N.   Y. 

2627  Hen.  VIII,  chap.  10,  16;   i  462;    Sunderlin    v.    Sunderlin,    123 

Roper,  Husb.  &  W.  475;  i  R.  L.  56;  App.  Div.  421. 

McCartee  V.  Teller,  2  Paige,  511, 559;  *i  Cruise,  Dig.,  tit.  7,  chap,  i,  I  38; 

affd.,  8  Wend.  267;  4  Kent,  Comm.  Drury  v.  Drury,  2  Eden,  65,  66;  i 

55 ;  Cruise,  Dig.,  tit.  7,  chap,  i  t  37.  Roper,  Husb.  &  W.  486,  note. 

28  I  R.  s.  741,  IS  9,  10.  «2  Cunningham  v.  Knight,  i  Barb. 

^  Supra,  S   197,  and  infra,  ^   199,  399.     See   as   to   antenuptial    setde- 

Real  Prop.  Law.  ment  by  infant  of  her  own  estate: 

28  Chap.  375,  Laws  of  1849;  now  Bool  v.  Mix,  17  Wend.  119;  Temple 

I  33,' l^omestic  Relations  Law;  chap.  v.  Hawley,  i  Sandf.  Ch.  153;  Strong 

14,  Consol.  Laws;  Wright  v.  Wright,  v.  Wilkins,  i  Barb.  Ch.  9;  Wetmore 

54  N.  Y.  437,  442 ;  Matter  of  Young  v.  Kissam,  3  Bosw.  334 ;  Mcllvane  v. 

V.   Hicks,  92  id.  235 ;   Goldstein   v.  Kadel,  30  How.  Pr.  19c. 
Goldstein,  35  Misc.  Rep.  271. 
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§  198.  When  dower  barred  by  pecuniary  proviBions.    Any 

pecuniary  provision,  made  for  the  benefit  of  an  intended 
wife  and  in  lieu  of  dower,  if  assented  to  by  her  as  prescribed 
in  the  last  section,  bars  her  right  or  claim  of  dower  in  all 
the  lands  of  her  husband. 

Formerly  section  178,  Real  Property  Law  of  1896,  chapter  XLVI, 
General  Laws: 

S  178.  When  dower  barred  by  pecuniary  provisions. —  Any  pecuniary  provi- 
sion, made  for  the  benefit  of  an  intended  wife  and  in  lieu  of  dower,  if 
assented  to  by  her  as  prescribed  in  the  last  section,  bars  her  right  or  claim 
of  dower  in  all  the  lands  of  her  husband.^^ 

Section  178  was  formerly  i  Revised  Statutes,  741,  section  11 : 

§  II.  Any  pecuniary  provision  that  shall  be  made  for  the  benefit  of  an 
intended  wife  and  in  lieu  of  dower,  shall,  if  assented  to  by  such  intended 
wife,  as  above  provided,  be  a  bar  to  any  right  or  claim  of  dower  of  such 
wife  in  all  the  lands  of  her  husband.^ 

Antenuptial  Provision  Bars  Dower.  The  6th  section  of  the  English 
Statute  of  Uses,^  which  was  re-enacted  in  the  8th  section  of  the 
original  New  York  "  Statute  on  Dower,"  ^  provided  for  legal 
jointures  as  stated  in  the  remarks  on  the  last  preceding  section.^ 
With  the  growth  of  equity  jurisprudence,  the  intending  wife  might 
be  barred  of  her  dower  in  equity  by  an  antenuptial  settlement,  and 
the  provision  thus  made  was  called  an  "  equitable  jointure "  and 
operated  as  an  "  equitable  bar  "  to  dower,^^  although  an  equitable 
jointure  never  barred  "  dower  "  at  law ;  the  bar  was  enforced  only 
in  equity,  and  if  the  wife  were  evicted  of  her  equitable  jointure, 
equity  would  not  interfere  to  deprive  her  of  her  dower.^  The 
original  revisers  of  the  New  York  statutes,  taking  equitable  bars  into 
consideration,  made  any  pecuniary  provision,  duly  assented  to  by 
the  intendinfj  wife,  a  bar  to  dower  both  at  law  and  in  equity.^ 

Amount  of  the  Provision.  Prior  to  the  Revised  Statutes  there  was 
much  uncertainty  as  to  the  amount  of  the  .property  necessary  to 
satisfy  the  Statute  of  Uses  and  operate  as  a  legal  jointure;  es- 

«2%  Repealed  by  Real  Prop.  Law  of  87  i^rd  Hardwicke,  in  Hervey  v. 

1909,  §  460,  art.   14,  chap.  50,  Con-  Hervey,    i    Atk.   562,   563;   4   Kent, 

solidated  Laws.    See  below,  I  460.  Comm.  55. 

S3  Repealed,    chap.    547,    Laws    of  ^  i  Roper,  Husb.  &  W.  486 ;  Ath- 

1896.  erly,  Msuriage  Settlements,  553;  cf. 

^27  Hen.  VIII,  chap.  10.  Swaine  v.  Perrine,  5  Johns.  Ch.  482, 

^2  J.  &  V.  4;  I  K.  &  R.  51 ;  I    t.  489. 

L.  56.  «» Revi.<»crs'   note  to   i    R.   S.  74*, 

^i   197,  Real   Prop.  Law,  supra,  §   11,  and   i   R.  S.  741,  f   12,  now 

pp.  718^  719*  H  198,  i9Pf  I^eal  Prop.  Law. 
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pecially  in  the  case  of  an  infant  wife  whose  assent  could  hardly  be 
presumed,^  even  if  a  wife's  consent  was  ever  necessary  under  the 
Statute  of  Uses,  as  was  denied.*^  The  revisers  in  New  York  care- 
fully provided  for  the  intending  wife's  assent,  but  left  the  amount 
of  the  provision  to  bar  dower  'to  the  agreement  of  the  parties.^ 

Nature  of  the  Agreement  to  Bar  Dower.  The  precise  nature  of  the 
agreement  necessary  to  bar  dower  should  always  be  considered.^ 
The"  consideration  need  not  now  be  made  for  the  wife's  benefit, 
through  the  medium  of  a  trustee ;  as,  since  the  "  Married  Women's 
Acts,"  the  wife  retains  the  custody  and  the  dominion  over  her  sepa- 
rate estate,  and,  therefore,  the  executed  consideration  of  the  ante- 
nuptial agreement  remains  hers  after  marriage  and  does  not  be- 
come the  husband's  again  when  the  marriage  takes  place.**  While 
such  an  agreement  between  intending  spouses  will  now  be  sus- 
tained, if  fairly  made,**^  yet  from  the  confidential  relations  of  the 
parties  it  will  be  regarded  with  the  most  rigid  scrutiny.*®  The 
agreement  must  be  in  writing.*^  It  should  be  founded  on  some  pe- 
cuniary provision  for  the  benefit  of  the  intended  wife,*®  and  be  made 
by  her  with  full  knowledge  of  the  surrounding  circumstances.*®  It 
is  safer  that  the  intending  wife  should  have  independent  legal  ad- 
vice.*^    The  agreement  should  expressly  state  that  the  pecuniary 

*5  Matter  of  Young  v.  Hicks,  92  N. 
Y.  235.  See  the  agreement  set  out 
in  this  case  and  in  Carpenter  v.  Car- 


^See  notes  to  i  Roper,  Husb.  & 
W.  462,  479.  But  if  the  jointure  was 
illusory  or  fraudulent,  equity  would 
relieve  against  it.  Vvilmot's  Opins. 
194;  Cruise,  Dig.,  tit.  7,  chap,  i, 
5  38;  3  Atk.  312. 

*i  Drury  v.  Drury,  in  the  House  of 
Lords,  reported  at  the  end  of  Mc- 
Cartee  v.  Teller,  8  Wend.  267,  297. 

*2 1  R.  S.  741,  §§  10,  II,  now 
§§  197,  198,  Real  Prop.  Law.  See 
Revisers'  note,  i  R.  S.  741,  §  11,  and 
Lewis  V.  Smith,  9  N.  Y.  at  p.  511, 
on  a  kindred  point. 

*3  Cf.  Wadhams  v.  Amer.  Home 
Miss.  Soc,  12  N.  Y.  at  p.  422;  Dil- 
laye  v.  Greenough,  45  id.  438;  Mat- 
ter of  Benson,  96  id.  499,  507. 

♦*  See  the  Married  Women's  Acts, 
note  80,  p.  607,  supra,  and  Wood  v. 
Wood,  83  N.  Y.  575 ;  Jones  v.  Flem- 
ing, 104  id.  418,  431,  and  SI  50,  51, 
56,  Domestic  Relations  Law,  chap. 
14,  Consol.  Laws. 


penter,  40  Hun,  263;  and  see  Matter 
of  Benson,  96  N.  Y.  499,  507;  Mat- 
ter of  Stilson,  85  App.  Div.  132. 

*«  Pierce  v.  Pierce,  71  N.  Y.  154; 
Graham  v.  Graham,  143  id.  573. 

*7  §  207,  Real  Prop.  Law.  See  as 
to  oral  equitable  agreements  in 
equity  actions,  Lowry  v.  Smith,  9 
Hun,  514. 

*8  Graham  v.  Graham,  143  N.  Y. 
573,  580;  s.  c,  67  Hun,  329;  Grain  v. 
Cavana,  36  Barb.  410;  s.  c,  62  id. 
109. 

*9  Graham  v.  Graham,  143  N.  Y. 

573. 
60  Graham  v.  Graham,   143   N.  Y. 

at   p.   577;    Crousque    v.   Quinn,    14 

Abb.   N.  C.  9,   11;   Hays  v.  Union 

Trust  Co.,  27  Misc.  Rep.  24a 


^  198 


Dower. 


723 


provision  for  her  is  in  lieu  of,  and  in  satisfaction  of,  all  her  claim 
and  title  to  dower."  It  should  be  specific  in  its  description  of  the 
estate  affected,  if  it  is  intended  to  secure  the  consideration  by  a 
charge  or  lien.^^ 


M  Sheldon  v.  Bliss,  8  N.  Y.  31; 
Gray  v.  Gray,  5  App.  Div.  132; 
Brown  v.  Brown,  117  id.  199^ 


OB  Mtindy  v«  Munson,  40  Hun,  304. 
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§  199.  When  widow  to  elect  between  jointure  and  dower. 

If,  before  the  marriage,  but  without  her  assent,  or,  if  after 
the  marriage,  real  property  is  g^ven  or  assured  for  the 
jointure  of  a  wife,  or  a  pecuniary  provision  is  made  for  her, 
in  Heu  of  dower,  she  must  make  her  election  whether  she 
will  take  the  jointure  or  pecuniary  provision,  oi  be  endowed 
of  the  lands  of  her  husband ;  but  she  is  not  entitled  to  both. 

Formerly  section  179,  Real  Property  Law  of  1896,  chapter  XLVI, 
General  Laws: 

I  179.  When  widow  to  elect  between  jointure  and  dower. —  If,  before  the 
marriage,  but  without  her  assent,  or,  if  after  the  marriage,  real  property 
is  given  or  assured  for  the  jointure  of  a  wife,  or  a  pecuniary  provision  is 
made  for  her  in  lieu  of  dower,  she  must  make  her  election  whether  she  will 
take  the  jointure  or  pecuniary  provision,  or  be  endowed  of  the  lands  of  her 
husband;  but  she  is  not  entitled  to  both.<^^ 

Section  179  was  formerly  i  Revised  Statutes,  741,  section  12: 

I  12.  If  before  her  coverture,  but  without  her  assent,  or  if  after  her 
coverture,  lands  shall  be  given  or  assured  for  the  jointure  of  a  wife,  or  & 
pecuniary  provision  be  made  for  her,  in  lieu  of  dower,  she  shall  make  her 
election  whether  she  will  take  such  jointure  or  pecuniary  provision,  or 
whether  she  will  be  endowed  of  the  lands  of  her  husband,  but  she  shall  not 
be  entitled  to  both  M 

Comment  Under  the  preceding  sections^  of  this  act  it  has  been 
stated  that  the  consent  of  the  intending  wife  was  not  necessary, 
before  the  Revised  Statutes,  to  the  validity  of  a  legal  jointure,* 
and  that  as  to  a  postnuptial  settlement  the  wife  might,  at  her  hus- 
band's  death,  elect,  under  the  Statute  of  Uses,  to  tike  her  dower 
instead  of  the  provisions  thus  made  for  her.*^  The  Revised  Statutes 
made  the  assent  of  the  intending  wife  necessary  to  a  jointure  to 
bar  dower,^^  and  reserved  the  wife's  right  of  dection  to  reject  the 
settlement  and  take  her  dower  when  the  settlement  was  a  post- 
nuptial one.*® 

52%  Repealed  by  Real  Prop.  Law  of  ^  Supra,  i  R.  S.  741,  il  10,  11,  12, 

1909^  §  460,  art.   14,  chap.  50,  Con-  and  id.  742,  §  16;  now  If  197,  198, 

solidated  Laws.    See  below,  S  460.  199  and  203,  Real  Prop.  Law. 

58  Repealed,    chap.    547,    Laws    of  ^  Supra,  i  R.  S.  741,  I  12;  now 

1896.  §    199,    Real    Prop.    Law;   Jones   v. 

5*51  197,  198,  Real  Prop.  Law.  Fleming,   104  N.  Y.  418,  430,  432; 

^  Supra,  p.  720.  Grain    v.    Cavana,    36    Barb.    410; 

^27  Hen.  VIII,  chap.  10,  i  9;  i  Guidet  v.  Brown,  3  Abb.  N.  C.  295. 
R.  L.  S6,  J  9;  McCartee  v.  Teller,  8 
Wend,  at  p.  275. 
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PostmiptiAl  SettlementB  to  Bar  Dower.  Prior  to  the  Married  Wo- 
men's Acts,  the  wife  was  incompetent  to  release  her  dower  to  her 
husband.^®  But  the  "  Married  Women's  Acts  "  came  after  the  Re- 
vised Statutes,  and  tended  to  place  a  n[iarried  woman  in  a  legal 
situation  Where  she  might  contract  even  with  her  husband,  and  it 
is  said  thus  agree  to  bar  her  dower  by  a  proper  postnuptial  settle- 
ment.^ The  present  re-enactment  of  the  Revised  Statutes,  it  will 
be  observed,  is  posterior  in  point  of  time  to  the  Married  Women's 
Acts,  ancl  this  section  now  under  consideration*^  re-enacts  again 
the  provisions  of  section  12  of  the  Revised  Statutes.®  This  law^* 
is,  however,  to  be  read  in  connection  with  the  Domestic  Relations 
Law,®*  as  they  are  part  of  the  same  statutory  revision.  Whether 
or  not  a  feme  covert  may  now  irrevocably  bar  dower  by  a  post- 
nuptial settlement,  it  is  certain  that  whenever  she  retains  the  con- 
sideration of  such  settlement  it  must  remain  an  equitable  bar  to 
dower,  if  so  agreed,  and  disentitles  her  to  an  election,  at  least  until 
such  consideration  is  restored.^  But  a  wife's  mere  release  of  dower 
to  the  husband  direct,  is  not  a  proper  bar  to  her  dower .^    • 

Intending  Wife's  Assent  to  Bar  Dower.  Although  an  intended  wife's 
assent  was  not  necessary  to  a  legal  jointure,  there  were,  before  the 
Revised  Statutes,  equitable  jointures,  which  required  the  assent 
of  the  intending  wife  before  they  became  valid  bars  in  equity 
to  dower.^    Indeed,  the  uncertainty  of  legal  jointures  made  without 


"•Grain  v.  Cavana,  36  Barb.  410; 
8.  c,  62  id.  109;  except  in  partition 
cases.  See  chap.  177,  Laws  of  1840, 
p.  128;  chap.  472,  Laws  of  1880; 
I  1571,  Code  Civ.  Proc.;  §§  51,  56, 
Domestic  Relations  Law,  chap.  14, 
Consol.  Laws.  Cf.  Wightman  v. 
Schliefer,  45  N.  Y.  St.  Rep.  698. 

*>Chap.  537,  Laws  of  1^7;  81  51, 
56,  Domestic  Relations  Law;  Jones 
V.  Fleming,  104  N.  Y.  at  pp.  433,  434; 
Doremus  v.  Doremus,  66  Hun,  11 1; 
Huff  V.  Wheeler,  27  Misc.  Rep.  76^', 
Dworsky  v.  Arndtstein,  29  App.  Div. 
274;  cf,  Hendricks  v.  Isaacs,  17  N. 
Y.  411;  Townsend  v.  Townsend,  2 
Sandf.  711 ;  Witthaus  v.  Schack,  105 
N.  Y.  332. 

w  (  199,  Real  Prop.  Law. 

«2  I  R.  S.  741,  §  12. 

«8Rcal  Prop.  Law  of  1909. 

•*Chap.   14,  Consolidated  Laws. 


®  Jones  V.  Fleming,  104  N.  Y.  430, 
433;  Doremus  v.  Doremus,  66  Hun, 
iii;  Wood  V.  Seely,  32  N.  Y.  105; 
Lee  V.  Timken,  10  App.  Div.  213; 
I  179,  Real  Prop.  Law;  cf.  Town- 
send  V.  Townsend,  2  Sandf.  711; 
Hendricks  v.  Isaacs,  117  N.  Y.  411; 
Dworsky  v.  Arndtstein,  29  App.  Div. 
274.  See  also  under  8  203,  infra, 
how  wife  may  bar  her  inchoate  title 
of  dower. 

^  Wightman  v.  Schliefer,  45  N.  Y. 
St.  Rep.  698;  s.  c,  18  N.  Y.  Supp. 
551;  Hendricks  v.  Isaacs,  117  N.  Y. 
411;  Townsend  v.  Townsend,.  2 
Sandf.  711 ;  Witthaus  v.  Schack,  105 
N.  Y.  332 ;  Huff  V.  Wheeler,  27  Misc. 
Rep.  763;  cf.  §1  51  and  56,  Domestic 
Relations  Law. 

fl^  Cruise,  Dig.,  tit.  7,  chap,  i,  8  38; 
Drury  v.  Drury,  2  Eden,  65,  66. 
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the  assent  of  the  intending  wife,  long  anterior  to  the  Revised 
Statutes,  caused  most  antenuptial  provisions  for  married  women  to 
take  the  form  of  trust  settlements,  which,  if  they  also  involved  the 
woman's  separate  property,  were  necessarily  executed  by  her,  and 
at  the  same  time  she  often  formally  accepted  the  provision  in  lieu 
and  satisfaction  of  dower.  If  she  was  an  infant,  the  provision  to 
bai  dower  required  the  assent  of  parent  or  guardian.^  The  origi- 
nal revisers,  by  providing  that  the  assent  of  the  intending  wife 
should  be  necessary  to  any  settlement  to  bar  dower,  followed  the 
equitable  rather  than  the  legal  rule  regarding  jointures  to  bar 
dower. 

Infant  Wife.  A  postnuptial  settlement  on  an  infpnt  wife  is  sub- 
ject to  her  election  and  a  fortiori  does  not  bar  her  dower  under 
this  section,^  or  on  general  principles  of  law  relatin^^  to  infants.'^® 

®s  Lord    Hardwicke,    in   Drury   v.  289,  14  N.  Y.  St.  Rep.  369 ;  Sandford 

Drury,  2  Eden,  65  66.  v.  McLean,  i  Sandf.  Ch.  117;  Cun- 

w  §  199,  supra,  ningham  v.  Knight,  i  Barb.  399. 
TOMcIntyre   v.   Costello,  47   Uun^ 
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§  200.  Election  between  devise  and  dower.     If  real  property 

is  devised  to  a  woman,  or  a  pecuniary  or  other  provision  is 
made  for  her  by  will  in  lieu  of  her  dower,  she  must  make 
her  election  whether  she  will  take  the  property  so  devised, 
or  the  provision  so  made,  or  be  endowed  of  the  lands  of  her 
husband ;  but  she  is  not  entitled  to  both. 

Formerly  section  i8o,  Real  Property  Law  of  1896,  chapter  XL VI, 
General  Laws: 

§  i8a  Election  between  devise  and  dower^-  If  real  property  is  devised  to 
a  woman,  or  a  pecuniary  or  other  provision  is  made  for  her  by  will  in  lien 
of  her  dower,  she  must  make  her  election  whether  she  will  take  the  property 
'  o  devised,  or  the  provision  so  made,  or  be  endowed  of  the  lands  of  her 
husband;  but  she  is  not  entitled  to  bothJ^ 

Section  180  was  formerly  i  Revised  Statutes,  741,  section  13: 
§  13.  If  lands  be  devisvid  to  a  woman,  or  a  pecuniary  or  other  provision 
be  made  for  her  by  will,  in  lieu  of  her  dower,  she  shall  make  her  election 
whether  she  will  take  the  lands  so  devised,  or  the  provision  so  made,  cr 
whether  she  will  be  endowed  of  the  lands  of  her  husbandJ^ 

Note  on  x  Revised  Statutes,  741,  Section  13 —  Section  13,  i  Revised  Stat- 
utes, 741,  was  amended  by  chapter  171,  Laws  of  1^5;  such  amendment 
to  take  effect  on  the  ist  day  of  January,  1896.  But  the  original  section 
was  restored  by  the  repeal  of  chapter  171,  Laws  of  1895,  on  June  14,  1895 
(Chap.  IQ22,  Laws  of  1895). 

Dower  in  Exchanged  Lands.  We  have  seen  that  at  common  law  a 
widow  was  put  to  her  election  in  respect  of  lands  exchanged  by 
her  husband,  and  that  she  could  not  have  dower  in  both  parcels.'^* 

Doctrine  of  Election  between  Devise  and  Dower.  The  doctrine  -  f  elec* 
tion  between  devise  and  dower  did  not,  however,  grow  out  of  the 
rule  concerning  dower  in  exchanged  lands.  The  provision  of  the 
Statute  of  Uses  relating  to  postnuptial  settlements  was  broad 
enough  to  cover  devises  of  lands  in  satisfaction  of  dower,^*  al- 
though the  Statute  of  Wills  was  enacted  subsequentlyJ*^  The 
Statute  of  Uses  provided  that  a  surviving  wife  might,  at  her  hus- 
band's death,  elect  to  take  either  a  provision  made  for  her  or  her 
dower,  and  such  a  provision  might,  after  the  Statute  of  Wills,  be 
made  by  will.    Courts  of  equity  then  put  iier  to  her  election.'^®    The 

w  Repealed  by  Real  Prop.  Law  of  74  27  Hen.  VIII,  chap.  10,  I  9. 

1909,  §  460,  art.  14,  chap.  50,  Con-  ^5  32  Hen.  VIII,  chap,  i ;  34  &  35 

solidated  Laws.    See  below,  §  460.  id.  chap.  5. 

« Repealed,    chap.    547,    Laws    of  "^^Co.  Litt.  36b;  Larrabee  v.  Van 

1896.  Alstyne,  i  Johns.  307, 

"f*  Supra,  under  §  191,  Real  Prop. 
Law;  Co.  Litt.  31b. 
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doctrine  of  electicm  between  devise  and  dower  was  founded  on  the 
principle  that  a  person  shall  not  be  permitted  to  claim  under  any 
instrument,  whether  it  be  a  will  or  a  deed,  without  giving  full  eflfect 
to  it  in  every  respect,  so  far  as  such  person  is  concernedJ''  But 
all  the  old  cases,  English  and  American,  hold  that  the!  intention  to 
exclude  dower  by  a  devise  must  be  demonstrated  either  by  express 
words  or  clear  and  manifest  intention;  so  that,  if  there  is  any- 
thing ambiguous  or  doubtful,  the  legal  right  to  dower  prevails, 
and  the  devise  is  additional  to  dower  and  not  in  lieu  of  it«^ 

The  Revised  Statutes.  The  Revised  Statutes  simply  adopted  the 
equitable  principles  of  election  indicated,  and  made  the  widow's 
acceptance  of  a  provision,  given  her  in  lieu  of  dower,  a  bar  both 
at  law  and  in  equity,^®  although  such  acceptance  was  thought, 
before  the  Revised  Statutes,  to  be  a  legal  as  well  as  an  equitable 
bar.®^  But  the  intention  to  exclude  dower  by  devise  must  be  clear, 
or  else  the  legal  right  to  dower  prevails  as  before  the  Revised 
Statutes.®^ 

Construction  of  Devise  which  puts  Widow  to  Her  Election.  The  inten- 
tion to  exclude  dower  need  not  be  express ;  it  may  be  manifested 
by  a  provision  wholly  inconsistent  with  the  right  to  dower ;  and  in 
such  cases  the  widow  will  be  put  to  her  election.    She  cannot  have 


^  I  Roper,  Husb.  &  W.  565,  566 ; 
Bretson  v.  Stoops,  91  App.  Div.  185, 
i8p. 

''SLarrabee  v.  Van  Alstyne,  i 
Johns.  307;  Adsit  v.  Adsit,  2  Johns. 
Ch.  448;  Smith  v.  ICniskern,  4  id.  9; 
Rathbone  v.  Dyckman,  3  Paige,  9, 
30;  Jackson  v.  Churchill,  7  Cow. 
287;  Steele  v.  Fisher,  i  Edw.  Ch. 
435;  Duncklee  v.  Butler,  30  Misc. 
Rep.  58;  Glaser  v.  Glaser,  67  App. 
Div.  132;  Matter  of  Gordon,  172  N. 
Y.  25. 

7^1  R.  S.  741,  §  13;  Lewis  v. 
Smith,  9  N.  Y.  502,  511 ;  Sandford  v. 
Jackson,  10  Paige,  266;  Matter  of 
Spear,  90  App.  Div.  564. 

*>  Kennedy  v.  Mills,  13  Wend. 
553;  Van  Orden  v  Van  Orden,  10 
Johns.  30. 


*i  Supra,  p.  727 ;  Fuller  v.  Yates,  8 
Paige,  325;  Sandford  v.  Jackson,  10 
id.  266;  Church  v.  Bull,  5  Hill,  206; 
affd.,  2  Den.  430;  Lewis  v.  Smith,  9 
N.  Y.  502,  512;  Matter  of  Zahrt,  94 
id.  605;  Konvalinka  v.  Schlegel,  IC4 
id.  125 ;  Mills  v.  Mills,  28  Barb.  454 ; 
Kimbel  v.  Kimbel,  14  App.  Div.  570, 
572;  Matter  of  Smith,  i  Misc.  Rep. 
269;  s.  c,  22  N.  Y.  Supp.  1067;  Gray 
V.  Gray,  5  App.  Div.  132;  Purdy  v. 
Purdy,  18  id.  310;  Miller  v.  Miller, 
22  Misc.  Rep.  582;  Closs  v.  Eldert, 
30  App.  Div.  338;  Horstman  v. 
Flege,  61  id.  518;  aflfd.,  172  N.  Y. 
381 ;  Matter  of  Grotrian,  30  Misc. 
Rep.  23;  Hopkins  v.  Cameron,  34  id. 
688;  Matter  of  Grotrian;  35  id.  257; 
Oith  v.  Haggerty,  126  App.  Div.  118. 
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both.®  But  It  has  been  frequently  held  that  a  devise  of  all  testa- 
tor's lands,  with  peremptory  powers  of  sale  or  trust  for  sale  is  not 
inconsistent  with  a  right  to  dower ;  the  trustees  take  the  lands  with 
all  their  legal  incidents,  including  dower.®^  Nor  is  the  fact  that 
the  provision  made  for  the  wife  exceeds  in  value  her  dower  right 
conclusive  of  intent  to  exclude  dower.®* 

Widow's  Proyision  Entitled  to  Preference.  Where  a  bequest  is  made 
to  z  widow  in  lieu  of  dower  and  she  accepts  it,  she  is  entitled  to 
preference  over  other  legatees,  debts  being  first  paid.®** 

Joint  Note  to  Hnsband  and  Wife.  Where  husband  and  wife  hold  at 
his  death  a  note  payable  to  the  order  of  both,  she  takes  the  note 
as  a  gift,®®  and  by  reason  thereof  is  not  put  to  her  election  respect- 
ing her  right  to  dower,  even  though  the  will  give  her  certain  prop- 
erty, real  and  personal,  in  lieu  of  dower.®' 

Widow's  Election  in  Ease  of  Husband's  Estate.  The  widow's  election 
is  in  ease  and  benefit  of  the  testator's  estate,  and  not  for  the  benefit 
of  the  devisees  and  legatees  only ;  it  operates  as  a  limitation  to  the 
claims  of  the  widow,  and  the  fact  that  the  other  devisees  and  lega- 
tees do  not  insist  upon  the  bar  is  immaterial.®®  , 

Interest  on  Legacy  in  Lien  of  Dower.  A  provision  accepted  in  lieu  of 
dower  does  not  bear  interest  from  date  of  husband's  death,  but 
only  from  the  expiration  of  one  year  from  the  issuance  of  letters 
testamentary.®* 


82  Savage  v.  Burnham,  17  N.  Y. 
561;  ^Vernon  v.  Vernon,  53  id.  351; 
In  the  Matter,  etc.,  of  Zahrt,  94  id. 
605,  609 ;  Konvalinka  v.  Schlegel,  104 
id.  125,  129;  Nelson  v.  Brown,  144 
id.  384,  391 ;  Asch  v.  Asch,  18  Abb. 
N.  C.  82;  s.  c,  113  N.  Y.  232;  Jur- 
gens  V.  Rogge,  16  Misc.  Rep.  100; 
Starr  v.  Starr,  54  Hun,  300;  Hop- 
kins V.  Cameron,  34  Misc.  Rep.  688; 
Matter  of  Gordon,  172  N.  Y.  25; 
Matter  of  Johnson,  50  Misc.  Rep.  99; 
Wilson    V.    Wilson,    120    App.    Div. 

581. 

M  Konvalinka  v.  Schlegel,  104  N. 
Y.  125,  131;  Gray  v.  Gray,  5  App. 
Div.  132.  And  see  under  I  170,  Real 
Prop.  Law,  supra,  p.  703,  "Dower 
Favored." 


SA  Mills  V.  Mills,  26  Barb.  454; 
Duncklee  v.  Butler,  25  Misc.  Rep. 
680.  See  again  s.  c,  30  id.  58;  Casey 
v.  McGowan,  50  id.  426. 

86Isenhart  v.  Brown,  i  £dw.  Ch. 
411;  Flynn  v.  McDermott,  183  N.  Y. 
62. 

««  Sandf ord  v.  Sandford,  45  N.  Y. 
723.     See   "Tenants   by   Entireties," 

p.  397. 

87  Sandford  v.  Sandford,  58  N.  Y. 

69. 

88  Matter  of  Accounting  of  Ben- 
son, 96  N.  Y.  499;  Lee  v.  Tower,  124 

id.  370,  376. 

8<>  Matter  of  Martens,  106  App. 
Div.  50.  and  cases  there  cited. 
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§  201.  When  deemed  to  have  elected.  Where  a  woman  is  en- 
titled to  an  election,  as  prescribed  in  either  of  the  last  two 
sections,  she  is  deemed  to  have  elected  to  take  the  jointure, 
devise  or  pecuniary  provision,  unless  within  one  year  after 
the  death  of  her  husband  she  enters  upon  the  lands  assigned 
to  her  for  her  dower,  or  commences  an  action  for  her  dower. 
But,  during  such  period  of  one  year  after  the  death  of  her 
said  husband,  her  time  to  make  such  election  may  be  en- 

• 

larged  by  the  order  of  any  court  competent  to  pass  on  the 
accounts  of  executors,  administrators  or  testamentary  trus- 
tees, or  to  admeasure  dower,  on  an  affidavit  showing  the 
pendency  of  a  proceeding  to  contest  the  probate  of  the  will 
containing  such  jointure,  devise  or  pecuniary  provision,  or 
of  an  action  to  construe  or  set  aside  such  will,  or  that  the 
amount  of  claims  against  the  estate  of  the  testator  can  not 
be  ascertained  within  the  period  so  limited,  or  other  reason- 
able cause,  and  on  notice  given  to  such  persons,  and  in  such 
manner,  as  suth  court  may  direct.  Such  order  shall  be  in- 
dexed and  recorded  in  the  same  manner  as  a  notice  of 
pendency  of  action  in  the  office  of  the  clerk  of  each  county 
wherein  the  real  property  or  a  portion  thereof  affected 
thereby  is  situated. 

Formerly  section  i8i.  Real  Property  Law  of  1896,  chapter  XLVI, 
General  Laws: 

§  181.  When  deemed  to  have  elected.^  V^^here  a  woman  is  entitled  to  an 
election,  as  prescribed  in  either  of  the  last  two  sections,  she  is  deemed  to 
have  elected  to  take  the  jointure,  devise  or  pecuniary  provision,  unless  within 
one  year  after  the  death  of  her  husband  she  enters  upon  the  lands  assigned 
to  her  for  her  dower,  or  commences  an  action  for  her  dower.  But,  during 
such  period  of  one  year  after  the  death  of  her  said  husband,  her  time  to 
make  such  election  may  be  enlarged  by  the  order  of  any  court  competent 
to  pass  on  the  accounts  of  executors,  administrators  or  testamentary  trustees, 
or  to  admeasure  dower,  on  an  affidavit  showing  the  pendency  of  a  pro- 
ceeding to  contest  the  probate  of  the  will  containing  such  jointure,  devise 
or  pecuniary  provision,  or  of  an  action  to  construe  or  set  aside  such  will, 
or  that  the  amount  of  claims  against  the  estate  of  the  testator  can  not  be 
ascertained  within  the  period  so  limited,  or  other  reasonable  cause,  and 
on  notice  given  to  such  persons,  and  in  such  manner,  as  such  court  may 
direct.  Such  order  shall  be  indexed  and  recorded  in  the  same  manner  as 
a  notice  of  pendency  of  action  in  the  office  of  the  clerk  of  each  county 
wherein  the  real  property  or  a  portion  thereof  affected  thereby  is  situated.*^ 

80  Repealed  by  Real  Prop.  Law  of  1909,  §  460,  art.  14,  chap.  50,  Con- 
solidated Laws.    See  below.  §  460. 
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Formerly  i  Revised  Statutes,  742,  section  14: 

9  14.  When  a  woman  shall  be  entitled  to  an  election,  under  either  of  the 
two  last  sections,  she  shall  be  deemed  to  have  elected  to  take  such  jointure, 
devise  or  pecuniary  provision,  unless  within  one  year  after  the  death  of 
her  husband  she  shall  enter  on  the  lands  to  be  assigned  to  her  for  her  dower, 
or  commence  proceedings  for  the  recovery  or  assignment  thereof. 

This  section  of  the  Revised  Statutes  was  amended  by  chapter  61,  Laws  of 
1890  as  follows: 

An  Act  to  amend  section  fourteen  of  title  three  of  chapter  one  of  part  two 
of  the  Revised  Statutes,  relating  to  estates  in  dower. 

Api>rov«d  by  the  Governor  March  »2,  1890.    Passed,  three-fifths  being  present. 

The  People  of  the  State  of  New  York,  represented  in  Senate  and  Assembly, 
do  enact  as  follows; 

Section  i.  Section  fourteen  of  title  three  of  chapter  one  of  part  two  of 
the  Revised  Statutes  is  hereby  amended  so  as  to  read  as  follows: 

§  14.  When  a  woman  shall  be  entitled  to  an  election,  under  either  of  the 
two  last  sections,  she  shall  be  deemed  to  have  elected  to  take  such  jointure, 
devise  or  pecuniary  provision,  unless  within  one  year  after  the  death  of  her 
husband  she  shall  enter  on  the  lands  to  be  assigned  to  her  for  her  dower, 
or  commence  proceedings  for  the  recovery  or  assignment  thereof.  Where 
the  time  within  which  such  election  may  be  made  has  begun  to  run  and  has 
not  expired,  it  may  be  enlarged  by  the  order  of  any  court  competent  to  pass 
upon  the  accounts  of  executors,  administrators  or  testamentary  trustees,  or 
to  admeasure  dower,  upon  an  affidavit  showing  the  pendency  of  a  proceed- 
ing to  contest  the  probate  of  the  will  containing  such  jointure,  devise  or 
pecuniary  provision,  or  of  action  to  construe  or  set  aside  such  will,  or  that 
the  amount  of  claims  against  the  estate  of  the  testator  can  not  be  ascertained 
within  the  period  so  limited,  or  other  reasonable  cause  therefor.  Notice  of 
application  for  such  order  shall  be  given  to  such  persons  as  the  court  may 
direct.  And  such  order  when  granted  shall  be  recorded  and  indexed  in  the 
fiame  manner  as  a  notice  of  a  pendency  of  action  in  the  office  of  the  cleilc 
of  each  county  wherein  such  lands  or  any  part  thereof  are  situated. 

S  2.  This  act  shall  take  effect  immediately.®* 

The  latter  act  was  again  amended  by  chapter  171,  Laws  of  1895,  such 
amendment  to  take  effect  on  the  ist  day  of  January,  1896;  but  chapter  171, 
Laws  of  1895,  was  repealed  before  it  went  into  effect  (Chap.  1022,  Laws  of 
1895),  and  chapter  61,  Laws  of  1890,®*  restored  ipsissimis  verbis. 

Intent  of  Section.  The  original  revisers  thought  it  best  to  prescribe 
the  mode  of  evincing  an  election  between  a  devise  and  dower,  and 
also  the  time  in  which  such  election  should  be  made.®^ 

Effect  of  Section.  This  section  has  the  force  of  a  Statute  of  Limi- 
tations, and  bars  dower  after  the  time  specified  has  elapsed,  unless 
the  widow  meanwhile  die,  or  has  entered  or  commenced  an  action 

«i  Repealed,    chap.    547,    Laws    of         m  Supra,  p.  731. 
1896.  »8  Note  to  I  R.  S.  742,  I  14. 
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for  her  dower,^  or  had  her  time  to  make  her  election  enlarged, 
as  now  prescribed  in  this  section.®*  Prior  to  the  act  of  1890,  it  was 
held  that  fraud  might  relieve  a  person  from  an  agreement  to  accept 
a  provision  in  lieu  of  dower,  but  could  not  enlarge  the  time  to 
make  the  election  or  bring  an  action  for  dower .•^ 

Effect  of  Widow's  Neglect  upon  Her  Election.  How  far  it  is  incumbent 
upon  the  widow  to  make  diligent  effort  to  acquaint  herself  with 
the  nature  and  extent  of  the  estate  before  evincing  her  election  is 
not  always  clear;  but  it  is  to  be  inferred  that  a  supine  reliance 
upon  the  statement  of  others  may  not  defeat  an  election  for  fraud 
after  the  year  has  elapsed  without  effort  to  extend  the  time;  al- 
though, as  a  general  principle,  it  has  been  said  that  the  widow's 
election  is  not  binding  without  full  knowledge  of  the  nature  and 
extent  of  the  estate.®^ 

Widow's  Application  to  Extend  Time  for  Her  Election.  When  the  widow 
applies  for  an  order  to  extend  her  time  to  make  her  election,  she 
should  state  reasonable  cause  for  granting  such  order.*® 

Effect  of  Failure  of  Consideration.  If  a  widow  accept  a  testamentary 
provision  in  lieu  of  dower  and  it  fail  through  any  cause,  equity- 
will  relieve  her,  provided  the  rights  of  creditors  and  purchasers 
have  not  intervened.*®  But  the  mere  fact  that  that  which  is  taken 
in  lieu  of  dower  turns  out  of  less  value  than  dower  is  not  sufficient 
in  itself  to  set  aside  her  acceptance;^  she  is  a  purchaser  in  effect 
by  contract.* 


**  Chamberlain  v.  Chamberlain,  43 
N.  Y.  424,  441;  In  the  Matter,  etc., 
of  Zahrt,  94  id.  60S,  610;  Jones  v. 
Fleming,  104  id.  418,  432;  Akin  v. 
Kellogg,  119  id.  441;  Lee  v.  Timken, 
10  App.  Div.  213.  Where  widow 
dies  pending  election,  see  Doty  v. 
Hendrix,  16  N.  Y.  Supp.  284;  Flynn 
V.  McDermott,  43  Misc.  Rep.  513, 
102  App.  Div.  564,  183  N.  Y.  62; 
Matter   of    Tisdale,   no   App.   Div. 

857. 
^  Supra,  chap.  61,  Laws  of  1890; 

now  S  201,  Real  Prop.  Law. 

WAken  v.  Kellogg,  16  Abb.  N.  C. 

265;  s.  c.  above,  sub  nom.    Akin  v. 

Kellogg,  39  Hun,  252,  119  N.  Y.  441 ; 

cf.  Hindley  v.  Hindley,  29  Hun,  318; 

Lee  ▼.  Timken,  10  App.  Div.  213. 


OT  Cf,  Hindley  v.  Hindley,  29  Hun, 
318;  Akin  V.  Kellogg.  119  N.  Y.  441; 
s.  c,  39  Hun,  252,  48  id.  459.  16 
Abb.  N.  C.  265;  Lee  v.  Tower,  124 
N.  Y.  370,  375.  376;  Lee  v.  Timken. 
10  App.  Div.  213. 

M  Bradhurst  v.  Field,  32  N.  Y.  St. 
Rep.  430;  s.  c,  10  N.  Y.  Supp.  452. 

»Hone  V.  Van  Schaick,  7  Paige, 
221,  223;  Akin  V.  Kellogg,  119  N.  Y. 
441,  450;  cf.  Chamberlain  v.  Cham- 
berlain, 43  id.  424;  Matter  of  Ben- 
son, 96  id.  499,  507. 

*  Lee  V.  Tower,  124  N.  Y,  370,  375 ; 
Akin  V.  Kellogg,  48  Hun,  459;  s.  c, 
16  N.  Y.  St.  Rep.  4^ 

2  Hathaway  v.  Hathaway,  37  Hun. 
265. 
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Election.  Within  the  time  prescribed  by  this  section,  the  widow's 
election  must  be  express  and  definitive,  not  constructive.^  The 
right  of  election  is  personal,  unless  she  is  insane  at  the  time,  when 
the  practice  in  this  State  does  not  seem  clear.* 

*  Flynn  v.  McDermott,  183  N.  Y.  ^  Camardella  v.  Schwartz,  126  App. 
ta  Div.  334. 
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§  202.  When  provision  in  lieu  of  dower  is  forfeited.    Every 

jointure,  devise  and  pecuniary  provision  in  lieu  of  dower  is 
forfeited  by  the  woman  for  whose  benefit  it  is  made  in  a 
case  in  which  she  would  forfeit  her  dower;  and  on  such 
forfeiture,  an  estate  so  conveyed  for  jointure,  or  devised,  or 
a  pecuniary  provision  so  made,  immediately  vests  in  the 
person  or  legal  representatives  of  the  person  in  whom  they 
would  have  vested  on  the  determination  of  her  interest 
therein,  by  her  death. 

Formerly  section  182,  Real  Property  Law  of  i8g6,  chapter  XLVI, 
General  Laws: 

S  182.  Wben  provision  in  lieu  of  dower  is  forfeited Every  jointurep  devise 

and  pecuniary  provision  in  lieu  of  dower  is  forfeited  by  the  woman  for 
whose  benefit  it  is  made  in  a  case  in  which  she  would  forfeit  her  dower; 
and  on  such  forfeiture,  an  estate  so  conveyed  for  jointure,  or  devised,  or 
a  pecuniary  provision  so  made,  immediately  vests  in  the  person  or  legal 
representatives  of  the  person  in  whom  they  would  have  vested  on  the  deter- 
mination of  her  interest  therein,  by  her  death.^ 

Formerly  i  Revised  Statutes,  742,  section  15: 

§  15.  Every  jointure,  devise  and  every  pecuniary  provision  in  lieu  of 
dower,  shall  be  forfeited  by  the  woman  for  whose  benefit  it  shall  be  made, 
in  the  same  cases  in  which  she  would  forfeit  her  dower;  and  upon  such 
forfeiture,  any  estate  so  conveyed  for  jointure,  and  every  pecuniary  provision 
so  made,  shall  immediately  vest  in  the  person  or  his  legal  representatives, 
in  whom  they  would  have  vested  on  the  determination  of  her  interest 
therein,  by  the  death  of  such  woman.^ 

Comment.  Prior  to  this  provision  in  the  Revised  Statutes  a 
jointure  was  not  barred  or  forfeited,  as  was  dower,  by  the  wife's 
elopement  or  living  in  adultery;^  nor  was  it  forfeited  after  the 
Divorce  Act  of  1787®  by  a  divorce  a  vinculo  matrimonii.  The 
original  revisers  deemed  it  desirable  to  make  the  law  uniform  and 
to  forfeit  wife's  jointure  and  settlements  in  lieu  of  dower,  when- 
ever dower  was  forfeited.® 

When  Dower  is  Forfeited.  Section  196  of  this  act^®  provides  that  a 
divorce  dissolving  the  marriage  contract  for  the  misconduct  of  the 
wife,  forfeits  dower.  It  is  not  the  misconduct  alone  which  forfeits 
her  dower,  but  the  sentence  of  divorce.^^ 


5  Repealed  by  Real  Prop.  Law  of 
1Q09,  §  460,  art.  14,  chap.  50,  Con- 
so  idated  Laws.     See  below,  §  460. 

«  Repealed,  chap.  547,  Laws  of  1896. 

'^  See  the  former  English  acts  dis- 
cussed under  I  196,  Real  Prop.  Law, 
supra,  p.  714, 


^  Supra,  p.  714. 

®  Note  of  revisers  to  i  R.  S.  742, 
§  15,  and  S  196,  Real  Prop.  Law; 
cf.  Forrest  v.  Forrest,  3  Bosw.  661, 

695. 
^^  Supra,  p.  714 
^^  Supra,  p.  715. 
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§  203.  Effect  of  acts  of  husband.  An  act,  deed  or  conveyance, 
executed  or  performed  by  the  husband  without  the  assent 
of  his  wife,  evidenced  by  her  acknowledgment  thereof,  in 
the  manner  required  by  law  to  pass  the  contingent  right  of 
dower  of  a  married  woman,  or  a  judgment  or  decree  con- 
fessed by  or  recovered  against  him,  or  any  laches,  default, 
covin,  or  crime  of  a  husband,  does  not  prejudice  the  right 
of  his  wife  to  her  dower  or  jointure,  or  preclude  her  from 
the  recovery  thereof. 

Formerly  section  183,  Real  Property  Law  of  1896,  chapter  XLVI, 
General  Laws: 

{  183.  Effect  of  acts  of  hastMUid — An  act,  deed,  or  conveyance,  executed 
or  performed  by  the  husband  without  the  assent  of  his  wife,  evidenced  by 
her  acknowledgment  thereof,  in  the  manner  required  by  law  to  pass  the 
contingent  right  of  dower  of  a  married  woman,  or  a  judgment  or  decree 
ccnfessed  by  or  recovered  against  him,  or  any  laches,  default,  covin  or 
crime  of  a  husband,  does  not  prejudice  the  right  of  his  wife  to  her  dower 
or  jointure,  or  preclude  her  from  the  recovery  thereof. ^^ 

Formerly  i  Revised  Statutes,  742,  section  16: 

§  16.  No  act,  deed  or  conveyance,  executed  or  performed  by  the  husband, 
without  the  assent  of  his  wife,  evidenced  by  her  acknowledgment  thereof, 
in  the  manner  required  by  law  to  pass  the  estates  of  married  women,  and 
no  judgment  or  decree  confessed  by  or  recovered  against  him,  and  no 
laches,  default,  covin  or  crime  of  the  husband,  shall  prejudice  the  right  of 
his  wife  to  her  dower  or  jointure,  or  preclude  her  from  the  recovery  thereof, 
if  otherwise  entitled  thereto.^^ 

Comment.  The  original  revisers  in  their  note  to  the  above  section^* 
state  that  that  section  is  in  substance  the  old  "act  concerning 
dower  "  of  1787,"  which  was,  in  turn,  partly  taken  from  the  Statute 
of  Westminster  IL^®  The  Statute  of  Westminster  II  provided  that 
'*  in  case  where  the  husband,  being  impleaded  for  land,  giveth  up 
the  land  demanded  unto  his  adversary  by  covin ;  after  the  death  of 
the  husband,  the  justices  shall  award  the  wife  her  dower,"  etc., 
etc.    Such  in  substance  the  law  remains  at  the  present  day.*^ 

How  far  the  wife  may  remedy  the  mere  neglect  of  the  husband 
to  assert  a  title  lawfully,  or  possibly  only  equitably,  in  him,  is,  per- 

^2 Repealed  by  Real  Prop.  Law  of  «2  J.  &  V.  4;  i  K.  &  R.  51;  "  R- 

1909,  i  460,  art.   14,  chap.  50,  Con-  L.  56,  59. 

solidated  Laws.    See  below,  I  460.  ^•13  Edw.  I,  chap.  4;  2  Inst.  347. 

18  Repealed,    chap.    547,    Laws    of  "  Poillon  v.  Poillon,  37  Misc.  Rep. 

1896.  730;  revd.,  90  App.  Div.  71. 

1*  I  R.  S.  742,  I  16. 
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haps,  still  a  debatable  point.*®    This  section  does  not  seem  to  cover 
mere  passive  conduct  or  acts  of  onussion  only. 

The  loth  section  of  the  old  New  York  "  act  concerning  dower," 
re-enacted  also  that  other  ancient  English  statute  providing  that  the 
attainder  or  outlawry  of  the  husband  should  be  no  bar  to  dower.*® 

Dower  in  Husband's  Defeasible  Estate.  It  was  stated,  under  section 
190  of  this  article  of  the  Real  Property  Law,  that  the  title  of  dower 
attaches  on  the  concurrence  of  marriage  and  seisin  of  the  hus- 
band.2^  If  the  husband's  estate  is  defeasible,  the  wife's  dower  right 
follows  the  nature  of  the  husband's  estate,  and  is  defeasible  in  like 
manner.^*  But  no  act  or  covin  of  the  husband,  or  no  judgment 
rendered  against  him  alone,  defeats  dower.^ 

How  Wife  May  Bar  or  Release  Dower  to  Third  Persons.  Having  seen 
that  the  husband's  deed  does  not  bar  the  dower  of  his  wife,  let 
us  next  examine  the  mode  in  which  she  may  release  her  title  of 
dower.  At  common  law  a  wife's  title  of  dower  could  not  be  barred 
by  a  collateral  satisfaction.^  She  might  bar  herself  only  by  join- 
ing her  husband  in  a  fine  or,  recovery .2*  This  more  tedious  process 
was  not  resorted  to  in  the  province  of  New  York.  In  New  York, 
by  custom,  a  feme  covert  might  bar  her  title  of  dower  by  deed  if  it 
were  made  by  her  in  conjunction  with  her  husband.^  And  it  seems 
that  in  New  York,  prior  to  the  year  1771,  her  deed  need  not  be  even 
separately  acknowledged  to  bar  dower ,^®  although  in  most  of  the 
other  British  plantations  only  a  deed  of  the  wife  and  husband, 

^«C/.    S    336,    Perkins    Profitable  25  Van  Winkle  v.  Constantine,  10 

Book.  N.    Y.    422;    Constantine    v.    Van 

^•i  Edw.  VI,  chap.  12,  (  17;  5  &  Winkle,   6    Hill,    177;    Jadcson,   ex 

6  id.,  chap.  11,  f  13.  dem.,  etc.  v.  Gilchrist,  15  Johns.  89^ 

^  Supra^  pp.  698,  699.  114;  Jackson  ex  dem.,  etc  v.  Hollo- 

^^  Supra,  p.  700.  way,  7  id.  84,  86;  Van  Schaack's  N. 

22  Scott  v.  Howard,  3  Barb.  319;  Y.  Laws,  611. 

Denton  v.  Nanny,  8  id.  618;  Law-  28  id.,  supra;  Van  Schaack's  N.  Y. 

rence  v.   Miller,  2  N.  Y.  245,  251;  Laws,  611,  7^;  c/.   i  J.  &  V.  Ap- 

Hottse  V.  Jackson,  50  id.   161,  165;  pendix.  VHI;  2  J.   &  V.  84.     The 

Elmendorf  v.  Lockwood,  57  id.  322,  ''Charter  of  Libcrtys"  of   1683  rc- 

324;  Huff  V.  Wheeler,  27  Misc.  Rep.  quired  her  separate  examination,  but 

763;  Poillon  V.  Poillon,  37  id.  730;  this  act  was  disallowed.   Constantine 

revd.,  90  App.  Div.  71 ;   Nichols  v.  v.  Van  Winkle,  10  N.  Y.  422,  6  Hill, 

Park,  38  id.  176;  Anderson  v.  Mc-  177;   Jackson  ex  dem.,  etc  v.  Gil- 

Nccly,  120  id.  676;  3  Columbia  Law  christ,   15  Johns.  89,   113;  Humbert 

Rev.  420,  V.    Trinity   Church,   24   Wend.    587, 

2»  Cruise,  Dig.,  tit  7,  chap.  l,  I  l.  625;  Albany  Fire  Ins.  Co.  v.  Bay,  4 

2*2    Black.    Comm.    137;    Cruise,  N.  Y.  i,  23;  Bool  v.  Mix,  17  Wend. 

Dig.,  tit.  6,  chap.  4,  I   14;  Bool  v.  119,   129;  Hardenburg  v.  Lakin,  47 

Mix,   17  Wend.    119,    128;    cf.   re-  N.  Y.  109;  chap.  123,  Laws  of  1775. 
soarks,  infra,  I  302,  Real  Prop.  Law. 
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separately  acknowledged  by  the  wife,  after  the  customs  of  London 
in. Middlesex  and  some  other  boroughs,^^  had  the  force  of  a  fine  or 
recovery  to  bar  dower  or  pass  her  estate.^^  In  1788  the  substance 
of  the  former  act  of  1771^  was  re-enacted  by  the  State  Legislature, 
and  the  wife's  private  examination  made  necessary  to  bar  dower/^^ 
This  act  was  from  time  to  time  re-enacted  in  the  various  revisions^* 
of  the  statute  law  prior  to  this  act.  Since  1879  a  wife's  separate 
and  private  examination  is  not  necessary  to  bar  dower.*^ 

Acts  do  not  Apply  to  Non-residentc.  These  acts  do  not  apply  to  those 
women  who  are  residents  of  other  States.^ 

Effect  of  Wife's  Release  to  Husband.  An  agreement  between  husband 
and  wife  to  release  her  title  of  dower  to  him  does  not  bind  her.^ 
How  far  it  may  now  at  this  late  day,  when  sh^  has  full  capacity  to 
convey  to  her  husband,  estop  her  in  equity,  if  founded  on  an 
adequate  consideration,  from  claiming  dower  may  present  under 
certain  circumstances  another  question,^^  although  an  inchoate  title 
of  dower  is  not  regarded  as  the  wife's  separate  property,^®  and  is 
not  alienable  before  the  death  of  the  husband.^^  If  the  husband 
and  wife  live  apart  when  the  release  :r,  made  his  equity  would  be  still 
stronger.^ 

Vested  Remainders  of  Husband.  As  no  dower  subsists  in  estates  in 
remainder,  of  which  the  husband  is  not  seised  in  possession,**  the 
wife  need  not  join  in  the  conveyance  thereof.'*^ 

27  And  by  custom  of  some  other  83  Chap.  155,  Laws  of  1801;  i  R. 
places.  Cruise,  Dig.,  tit.  6,  chap.  4,      L.  of  1813,  p.  369,  §  2;  i  R.  S.  758» 


I  is;  I  Cruise,  Fines,  53,  54,  97. 
See  Park,  Dower,  195,  Vol.  21  (for 
year  1906) »  Selden  Society  Publica- 
tions, Introduct.  cii.  This  custom 
was  confirmed  by  statutes  34  &  35 
Hen.  VIII,  chap.  22.  Cf,  2  Black. 
Comm.  361. 

28  Stokes'  British  Colonies,  443; 
Chancellor  Jones  of  New  York,  in 
*•  Collection  of  N.  Y.  Historical  So- 
ciety" for  1821,  p.  347.  See  acts  ap- 
pendix to  New  York  R.  S.  of  1830 
(ist  ed.),  22,  23. 

2»Van  Schaack's  N.  Y.  Laws,  611, 
765;  chap.  123,  N.  Y.  Laws  of  1775. 

302  J.  &  V.  26s. 

«  I  K.  &  R.  478;  I  R.  L  369;  I 
R.  S.  758,  t  10;  id.  742,  f  16;  chap. 
St.  Laws  of  1792. 

••Sec  next  page. 
47 


§  11;  Andrews  v.  Shaffer,  12  How. 
Pr.  441. 

8*§  206,  Real  Prop.  Law;  Guidet 
V.  Brown,  3  Abb.  N.  C.  295,  54  How. 
Pr.  49;  Wightman  v.  Schliefer,  45 
N.  Y.  St.  Rep.  698;  White  v.  Wager, 
25  N.  Y.  328;  Winans  v.  Peebles,  32 
id.  423. 

8*1  56,  Domestic  Relations  Law; 
Wood  V.  Seely,  32  N.  Y.  105 ;  Dower 
v.  Dower,  36  Misc.  Rep.  559. 

WKelley  v.  Case,  18  Hun,  472; 
Winter  v.  Winter,  191  N.  Y.  462. 

^  Moore  v.  Mayor,  8  N.  Y.  1 10. 

88  Lawrence  v.  Lawrence,  31  Misc. 
Rep.  646;  Hendricks  v.  Isaacs,  117 
N.  Y.  411.  Sed  cf,  authorities  cited 
under  next  paragraph. 

^  Supra,  pp.  249,  699 

*>  Jackson  v.  Walters,  86  App.  Div. 
470. 
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Effect  of  Deed  by  Husband  and  Wife.  In  New  York  a  deed  of  hus- 
band and  adult  wife,  separately  acknowledged  by  the  wife,  operates 
by  way  of  estoppel  to  release  dower  to  the  grantee  of  the  husband  *^ 
but  not  to  release  it  to  a  stranger  to  the  title.^  Although  a  hus- 
band and  wife  may  now  convey  directly  to  each  other  without  the 
intervention  of  a  third  person,*^  yet  her  release  of  dower  to  her 
husband  direct  does  not  enable  him  to  convey  to  a  third  person 
free  of  her  right  of  dower.  Such  a  conveyance  is  not  a  bar  of 
dower  within  the  statute,**  except  in  partition  suits.** 

Wife's  Separate  Acknowledgment.  Since  1870  separate  acknowledg- 
ments of  any  deeds  by  married  women  are  unnecessary;  they  may 
by  statute  be  made  in  the  same  manner  as  if  such  women  were 
sole.*®  Even  prior  to  1879  it  had  been  held  that  a  private  examina- 
tion was  not  necessary  to  her  acknowledgment  of  a  deed  of  her 
separate  estate  since  the  Married  Women's  Acts.*^  But  before  the 
act  of  1879  a  deed  to  bar  dower  stood  in  this  respect  diflferently 
from  a  deed  of  her  separate  estate  where  she  was  quasi  feme  sole. 


^  Malloney  v.  Horan,  49  N.  Y. 
Ill,  118;  Elmendorf  v.  Lx>ckwood, 
57  id.  322,  324  (the  statutes  are  mis- 
cited  in  this  last-mentioned  case,  but 
the  conclusion  is  accurate)  ;  Hinch- 
liff e  V.  Shea,  103  id.  153 ;  Witthaus  v. 
Schack,  105  id.  332;  Jackson  ex  dem. 
v.  Vanderhayden,  17  Johns.  167; 
Tompkins  v.  Fonda,  4  Paige,  448; 
Taylor  v.  Post,  30  Hun,  446,  but  not 
as  to  infant  feme;  Mclntyre  v,  Cos- 
tellOr  47  id.  289;  s.  c,  14  N.  Y.  St. 
Rep.  369;  Sand  ford  v.  McLean,  i 
Sandf.  Ch.  117;  Cunningham  v. 
Knight,  I  Barb.  399. 

<2  Moore  v.  Mayor,  8  N.  Y.  no; 
Merchants'  Bank  v.  Thomson,  55 
id.  7;  Malloney  v.  Horan,  49  id. 
in;  Marvin  v.  Smith,  46  id.  571; 
Sandford  v.  Ellithorp,  95  id.  48,  51; 
Dworsky  v.  Amdtstein,  29  App.  Div. 
274,  280;  Witthaus  V.  Schack,  105  N. 
Y.  333.  337;  Huff  V.  Wheeler,  27 
Misc.  Rep.  763,  76S;  cf.  I  207,  Real 
Prop.  Law. 

^•Chap.  537,  Laws  of  1887,  now 
I  56,  Domestic  Relations  Law,  being 
chajft.    X4y    Consolidated    Laws;    cf. 


Hulse  y.  Bacon,  26  Misc.  Rep.  455» 
457;  s.  c,  40  App.  Div.  89;  Jones  v. 
Jones,  40  Misc.  Rep.  360. 

**Wightman  v.  Schliefer,  45  N. 
Y.  St.  Rep.  698;  s.  c,  18  N.  Y. 
Supp.  551;  Townsend  v.  Townsend, 
2  Sandf.  711;  Huff  v.  Wheeler,  27 
Misc.  Rep.  763,  768,  and  see  I  199^ 
Real  Prop.  Law. 

^Chap.  177,  Laws  of  1840;  chap. 
472,  Laws  of  1880;  I  1571,  Gxle  Civ. 
Proc. ;  §§  51,  56,  Domestic  Relations 
Law;  cf.  Wightman  v.  Schliefer,  45 
N.  Y.  St  Rep.  698;  s.  c,  18  N.  Y. 
Sttpp.  551;  Hendricks  v.  Isaacs,  1 17 
N.  Y.  4". 

^^'Chap.  249,  Laws  of  1879;  anid^ 
chap.  300,  Laws  of  1880,  now  {  302^ 
Real  Prop.  Law. 

<7  Yale  v.  Dedercr,  18  N.  Y.  26s 
271;  Wiles  v.  Peck,  26  id.  42;  An- 
drews v.  Shaffer,  12  How.  Pr.  441; 
Blood  V.  Humphrey,  17  Barb.  660; 
Allen  V.  Reynolds,  36  N.  Y.  Super. 
Ct.  297;  Richardson  v,  Pulver,  63 
Barb.  67;  Hulse  v.  Bacon,  26  Misc. 
Rep.  455 ;  affd.,  40  App.  Dty.  dg. 
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Effect  of  Subaeqaent  Ayoidance  of  Deed  by  Husband  and  Wife.    While 
a  deed  of  husband  and  wife  to  the  husband's  grantee  operates' 
against  the  wife  as  an  estoppel  to  bar  dower  or  as  a  release  of 
dower,  yet  if  such  deed  is  afterward  avoided  by  the  husband,  the 
wife  is  ipso  facto  remitted  to  her  right  of  dower.*® 

Release  of  Lunatic  Wife's  Inchoate  Right  of  Dower.  Formerly  the  com- 
mittee of  a  lunatic,  by  joining  with  lunatic's  husband  in  executing 
a  deed,  could  not  extinguish  her  right  of  dower.*®  In  1893  the 
Code  of  Civil  Procedure  was  so  amended  as  to  provide  for  lunatic's 
release  of  inchoate  rights  of  dower,  requiring  inter  alia  one-third 
of  the  amount  realized  to  be  invested  for  the  ultimate  benefit  of 
the  lunatic  wife,  etc.*^ 

When  Widow  May  Assign  Her  Right  of  Dower.  The  widow's  title  of 
dower  consummate  after  the  death  of  her  husband,  but  before 
assignment  to  her,  stands  on  quite  a  different  footing  from  a  mere 
title  to  dower  inchoate;  it  is  assignable  as  a  right  in  action  and  is 
liable  in  equity  for  her  debts."  Before  the  death  of  the  husband 
a  mere  title  of  dower  inchoate  is  not  assignable  by  the  wife  alone.*® 

Equitable  Estoppel.  Under  certain  circumstances  a  widow  may  be 
estopped  from  claiming  dower  in  an  estate  sold  by  the  husband.® 

^Sandford  v.  Ellithorp,  95  N.  Y.  last  case,  which  erroneously  treated 

48,  51 ;    Hinchliffe  v.   Shea,   103  id.  a  title  of  dower  as  a  chose  in  action. 

153.  In  modern  low  "  choses  in  action  " 

^  Matter  of  Dunn,  64  Htm,  18.  have    gradually    become  .  assignable, 

^  Chap.  639,  Laws  of  1893,  amend-  both    at    law    and    in    equity.      But 

ing  §1  2348,  2351,  235s,  2356,  2358,  technically  a  title  to  dower,  even  if 

Code  Civ.  Proc.  consummate,    was    not    a    chose    in 

^^  Payne  v.  Becker,  87  N.  Y.  153 ;  action.    A  "  chose  in  action  "  did  not 

The  Mut.  Life  Ins.  Co.  v.  Shipman,  relate  to  real  rights,  and  the  ancient 

X19  id.  324,  330;  Bostwick  v.  Beach,  authorities    in    Tompkins    v.    Fonda 

103  id.  414;   Pope  v.   Mead,  99  id.  were  miscited  and  misread.    Sed  cf» 

201;  Elmendorf  v.  Lockwood,  57  id.  Sherman  v.  Hayward,  98  App.  Div. 

332;    Latourette    v.    Latourette,    52  254;  Scott  v.  Howard,  3  Barb.  319; 

App.  Div.  192;  Weinstcin  v   Weber,  Green  v.  Putnam,  i  id.  500. 

58  id.   112;  Tompkins  v.   Fonda,  4  b*  Moore  v.  Mayor,  8  N.  Y.  no. 

Paige,  448.     The  principle  of  these  58 'Wood  v.  Seely,  32  N.  Y.  10$.. 
cases  seems  to  be  founded  on  the 
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§  204.  Widow's  quarantine.  A  widow  may  remain  in  the  chief 
house  of  her  husband  forty  days  after  his  death,  whether  her 
dower  is  sooner  assigned  to  her  or  not,  without  being  Hable 
to  any  rent  for  the  same ;  and  in  the  meantime  she  may  have 
her  reasonable  sustenance  out  of  the  estate  of  her  husband. 

Formerly  section  184,  Real  Property  Law  of  1896,  chapter  XLVl, 
General  Laws: 

§  184,  Widow's  quarantine. —  A  widow  may  remain  in  the  chief  house  of 
her  husband  forty  'days  after  his  death,  whether  her  dower  is  sooner 
assigned  to  her  or  not,  without  being  liable  to  any  rent  for  the  same;  and 
in  the  meantime  she  may  have  her  reasonable  sustenance  out  of  the  estate 
of  her  husband.M 

Section  184  was  formerly  i  Revised  Statutes,  742,  section  17: 
S  17.  A  widow  may  tarry  in  the  chief  house  of  her  husband,  forty  days 
after  his  death,  whether  her  dower  be  sooner  assigned  to  her  or  not,  without 
being  liable  to  any  rent  for  the  same,  and  in  the  meantime  she  shall  have 
her  reasonable  sustenance  out  of  the  estate  of  her  husband.** 

History  of  this  Enactment  This  provision  of  the  statute  shows  how 
dependent  any  consideration  of  the  present,  or  actual,,  law  is  on 
the  early  history  of  New  York.  The  substance  of  this  section  of 
the  Real  Property  Law  is  at  least  as  old  as  Magna  Charta,^  Its 
re-enactment  in  New  York  was  attributed  by  the  New  York  revisers 
of  1813  to  a  colonial  act  of  1683.*^^  In  point  of  fact  this  particular 
rule  of  law  is  in  England  ^  not  only  older  than  Magna  Chart  a,  but 
in  New  York  it  is  older  than  the  act  of  1683.*^®  This  portion  of 
Magna  Charta  was  expressly  re-enacted  by  the  first  English  Legis- 
lature of  New  York  in  1683  ;^  but  that  act  was  disallowed.®^  Yet, 
as  dower  was  an  incident  of  the  socage  tenure  by  which  all  the 
lands  of  New  York  were  held,®  the  veto  of  the  act  of  1683  ^^^ 
inconsequential.  The  widow  in  New  York  had  her  "  quarantine  " 
at  common  law,  as  declared  by  Magtia  Charta;  that  statute,  in  com- 

^  Repealed  by  Real  Prop.  Law  of  recognized  by  the  "  Duke's  Lawes  " 

1909,   §  460,  art.   14,  chap.  50,  Con-  of  1665,  tit.  "  Dowryes,"  i  Col.  Laws 

solidated  Laws.     See  below,  §  460.  (ed.  of  1894),  p.  32. 

B5  Repealed,    chap.    547,    Laws    of  ^  Charter  of  Libertys,  2  R.  L  Kp- 

1896.  pendix  II. 

MChap.  VII,  ed.  of   1215;  Coke's  ei  Doc.  relating  to  Hist,  of  N.  Y., 

2d  Inst.  16.  IV,  263. 

^"^  Note,  I  R.  L.  56.  62  xjie  socage  tenure  introduced  all 

^  Poll.  &   Mait.    Hist.   Eng.   Law,  the    common    law    relating    to    that 

420.        It      corresponded      to      the  tenure.      There    could    not    be    one 

"  widow's  month  "  in  Germanic  law.  socage    tenure   in    England   and  an- 

•^^It    came    in    with    the     socage  other  in  New  York, 
tenure   in    1664,    and   was   indirectly 
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mon  with  all  the  great  statutes  of  England  declaratory  of  the  com- 
mon law,  being  simply  received  here  as  part  of  the  com- 
mon law.^  In  1787  this  part  of  Magna  Charta  was  revised  with 
the  other  leading  English  statutes  extending  to  New  York,  and  re- 
enacted  by  th€  Legislature  of  the  State  ;^  the  other  English  acts 
not  so  re-enacted  being  then  all  repealed.^  From  time  to  time  the 
act  of  1787  was  re-enacted,®®  and  finally  crept  into  the  Revised 
Statutes,®^  and  thence  into  this  latest  expression  of  the  fundamental 
law  of  real  property.®®  Yet  not  one  of  these  enactments  was 
essential  to  a  widow's  quarantine.  The  common  law  would,  prob- 
ably, have  given  the  widow  the  same  right  until  it  was  formally 
abrogated  by  statute.®®  Its  formal  and  repeated  re-enactment  in 
statutes  serves  only  to  show  the  importance  our  law  of  family  rela- 
tions attaches  to  "  dower."  The  construction  of  the  New  York 
statute  and  Magna  Charta  are  the  same.''® 

Construction  of  this  Section.  This  section  h^s  no  relation  to  a 
title  by  leases,  or  to  personal  property.''^  It  assures  the  widow  of 
an  asylum  and  reasonable  sustenance,*^  until  her  dower  can  be 
assigned,  and  meanwhile  the  heir  cannot  expel  her  from  the  free- 
hold.'^*  After  forty  days  he  may  expel  her  and  put  her  to  her 
remedy.^*  If  the  husband's  will  devises  to  the  widow  specific  prop- 
erty in  lieu  of  dower  "  and  all  statutory  allowances  "  and  she  takes 
under  the  will,  it  seems  that  she  is  deprived  of  her  "  quarantine."  ""^ 

Remedy  for  Interference  with  Widow's  "  Quarantine.'*  By  the  com- 
mon law,  if  the  wife  was  not  permitted  to  enjoy  her  quarantine, 
she  had  the  writ  de  quarentina  habenda^^  now  turned  into  9  general 
action  under  the  Code  of  Civil  Procedure." 


«3Bogardus  v.  Trinity  Church,  4 
Paige,  at  p.  198. 

C4  2  J.  &  V.  4,  §  I,  act  concerning 
dower. 

65  Chap.  46,  Laws  of  1788;  2  J.  & 
V.  282;  Levy  v.  Levy,  6  Pet.  102, 
no. 

w  I  K.  &  R.  51 ;  I  R.  L.  56. 

67  I  R.  S.  742,  §  17.  As  set  out 
above. 

68  $  204,  supra. 

®>  Park,  Dower,  4;  Bracton,  f.  96. 

70  Jackson  v.  O'Donaghy,  7  Johns. 
247;    Yates   V.    Paddock,    10    Wend. 

528,  531. 

71  Voelckner  v.  Hudson,   i   Sandf. 

215. 


72  Johnson  v.  Corbett,  11  Paige, 
265,  276;  Bracton,  chap.  XXVI, 
f.  61. 

73  Siglar  V.  Van  Riper,  10  Wend. 
414,  419;  Peters  v.  Tallchief,  121 
App.  Div.  309,  310. 

7*  Jackson  v.  O'Donaghy,  7  Johns. 
247;  Underground  Electric  Rys.  Co. 
V.  Owsley,  169  Fed.  671. 

75  Matter  of  Mersereau,  38  Misc. 
Rep.  208;  Matter  of  Menschke,  61 
id.  9. 

76  Fitz  Herbert,  Natura  Brevium, 
161. 

77  Code  Civ.  Proc,  fi  3333. 
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§  205.  Widow  may  bequeath  a  crop.    A  widow  may  bequeath 

a  crop  in  the  ground  of  land  held  by  her  in  dower. 

Formerly  section  185,  Real  Property  Law  of  1896,  chapter  XLVI, 
General  Laws: 

I  185.  Widow  may  bequeath. a  crop. —  A  woman  may  bequeath  a  crop  in 
the  ground  of  land  held  by  her  in  dowerjs 

Formerly  i  Revised  Statutes,  743,  section  25: 

f  25.  A  widow  may  bequeath  the  crop  in  the  ground  of  the  land  holden 
by  her  in  dowerJ** 

History  of  thia  Section.  The  question  whether  growing  crops  were 
real  or  personal  property  was  one  of  difficulty  in  many  cases." 
Tenants  had  by  custom  a  right  to  "  away-going  crops,"  ®^  and  they 
generally  passed  to  executors.^  Life  tenants,  from  the  earliest 
times,  were  entitled  to  emblements,  or  those  growing  crops  which 
yield  an  annual  profit  to  the  husbandman,*^  and  this  right  is 
recognized  in  this  State  as  founded  on  the  clearest  equity.^ 

By  the  Statute  of  Merton  widows  might  bequeath  the  com  grow- 
ing on  their  dower  lands,^  and  this  statute  was  received  in  the 
province  of  New  York,  and  at  the  general-enactment  of  the 
English  statutes  extending  to  the  province  of  New  York  the  Stat- 
ute of  Merton  was  re-enacted  in  1787,  and  thus  passed  into  the 
Revised  Statutes,  and  finally  into  this  section  of  the  present  act.®* 

Dower  in  Crops  Growing  when  Husband  Died.  The  widow  has  also 
dower  in  crops  sown  at  time  of  husband's  death.^ 

^Repealed  by  Real  Prop.  Law  of  ** Stewart    v.    Doughty,   9  Johns. 

1909,  I  460,  art.   14,  chap.  50,  Con-  108,  112. 

solidated  Law^.    See  below,  §  460.  ^20  Hen.  Ill,  chap.  2. 

TO  Repealed,  chap.  547,  Laws  of  1896.  «« 2  J.  &  V.  97,  t  14 ;  i  K  &  R. 

fio  Austin   V.   Sawyer,  9  Cow,  39;  181;  i  R.  Lw  368;  i  R.  S.  743,  f  25; 

supra,  p.  94  fi  205,  Real  Prop.  Law. 

81  Wigglesworth  v.  Dallison,  i  ^  Clark  v.  Battorf,  I  Thomp.  & 
Smith,  Lead  Cas.  and  notes.  Cook,  58. 

82  Smith,  Real  &  Pers.  Prop.  775. 
»Willard,  Real  Prop.  77' 
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§  206.  Divorced  woman  may  release  dower.    A  woman  who 

is  divorced  from  her  husband,  whether  such  divorce  be  abso- 
lute  or  limited,  or  granted  in  his  or  her  favor,  by  any  court 
of  competent  jurisdiction,  may  release  to  him,  by  an  instru- 
ment in  writing,  sufficient  to  pass  title  to  real  estate,  her 
incho^e  right  of  dower  in  any  specific  real  property  thereto- 
fore owned  by  him,  or  generally  in  all  such  real  property, 
and  such  as  he  shall  thereafter  acquire. 

Formerly  section  i86.  Real  Property  Law  of  1896,  chapter  XLVT, 
General  Laws: 

I  186.  Divotced  woman  may  release  dower— A  woman  wjio  is  divorced 
from  her  husband,  whether  such  divorce  be  absolute  or  limited,  or  granted 
in  his  or  her  favor,-  by  any  court  of  competent  jurisdiction,  may  release 
to  him,  by  an  instrument  in  writing,  sufficient  to  pass  title  ^  to  real  estate, 
her  inchoate  right  of  dower  in  any  specific  real  property  theretofore  owned 
by  him,  or  generally  in  all  such  real  property,  and  such  as  he  shall  there- 
after require.88 

Formerly  chapter  616,  Laws  of  1892: 

An  Act  to  enable  and  authorize  a  woman  heretofore  or  hereafter  divorced 
from  her  husband  to  convey  and  release  her  inchoate  right  of  dower  in 
lands  to  which  her  husband  has  title  or  may  hereafter  acquire  title. 

Approved  by  the  Governor  May  i6.  189s.     Passed  three-fifths  being  present. 

The  People  of  the  State  of  New  York,  represented  in  Senate  and  Assembly, 
do  enact  as  follows; 

SscnoN  I.  In  all  cases  when  a  husband  or  wife  has  been  heretofore  or  may 
hereafter  become  divorced  the  one  from  the  other,  whether  said  divorce 
be  absolute  or  limited,  or  granted  to  either  the  husband  or  the  wife  under 
the  laws  of  this  state  or  any  other  state  or  country,  the  said  wife  against 
whom  or  in  favor  of  whom  said  divorce  has  been  or  may  be  granted,  is 
hereby  authorized  and  empowered,  upon  receiving  a  consideration  satis- 
factory to  herself,  to  sell,  convey  and  release  by  deed  of  conveyance  or 
release  duly  signed,  executed  and  acknowledged  unto  her  said  husband  from 
whom  she  has  been  divorced  as  aforesaid,  all  her  inchoate  right  of  dower 
of,  in  and  to  all  the  real  estate  of  which  her  husband  was  seised  at  the 
time  of  the  granting  of  said  divorce,  and  all  her  inchoate  right  of  dower 
of,  in  and  to  any  and  all  real  estate  that  he  has  since  that  time  acquired,  and 
in  which  she  would  or  might  have  a  right  of  dower  or  inchoate  right  of 
dower,  and  upon  the  execution  and  delivery  and  recording  of  said  con- 
veyance or  release,  together  with  the  filing  or  recording  in  the  proper 
county,  a  certified  copy  of  the  judgment  or  decree  granting  said  divorce, 
all  the  lands  and  real  estate  of  which  the  said  husband  was  seised  at  the 

w  Repealed  by  Real  Prop.  Law  of  1909,  J  460,  art.  14,  chap.  $0,  Con- 
solidated Laws.    See  below,  fi  460. 
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time  of  the  granting  of  said  divorce,  or  at  any  time  subsequent,  or  lands 
which  he  may  at  any  time  acquire  after  the  execution  and  recording  of 
said  conveyance  or  release  as  aforesaid,  shall  forever  be  released  and  dis- 
charged from  any  and  all  right  of  dower,  or  inchoate  right  of  dower,  claim 
or  demand  as  wife  or  widow  of  said  divorced  husband. 

§  2.  Chapter  Rve  hundred  and  two  of  the  laws  of  eighteen  hundred  and 
ninety,  entitled  "An  act  to  enable  and  authorize  a  woman  heretofore 
divorced  from  her  husband  to  convey  and  release  her  inchoate  right  of 
dower  in  lands  to  which  her  husband  has  title  or  may  hereafter  acquire 
title,"  is  hereby  repealed. 

f  3.  This  act  shall  take  effect  immediately .8® 

Comment.  A  woman  absolutely  divorced  from  her  husband  for 
fault  of  the  husband,  retains  her  dower  rights ;  ^  so  upon  a  divorce  a 
mensa  et  thoro,^^  If  he  obtains  an  absolute  divorce  she  forfeits 
dower,®^  and  all  provisions  by  way  of  jointure.^  But  as  a  wife 
cannot  release  to  her  husband  except  in  partition  suits,®*  a  release  of 
dower  directly  from  a  wife  to  a  quondam,  or  divorced,  husband,  was 
viewed  with  suspicion  until  the  question  was  set  at  rest  by  an  act 
of  the  Legislature.®** 

That  the  law  still  looks  with  disfavor  on  agreements  between 
husband  and  wife  in  respect  of  the  release  of  her  title  of  dower  to 
him  directly,  has  been  before  stated.®^  This  enabling  section  is  an 
argument  in  favor  of  such  invalidity. 

8»  Repealed,    chap.    547,    Laws  of         M  Supra,  p.  738,  note  45. 

1896.  «5Chap.  502,  Laws  of  1890,  amd. 

^i     1759,    Code    Civ.    Proc,  et      by  chap.  616,  Laws  of  1892,  supra; 

supra,  p.  716.  Savage  v.  Crill,  19  Hun,  4;  affd.,  80 

®^  Supra,  pp.  716,  744.  N.  Y.  630 ;   Schlesinger  v.  Klinger, 

^  §  196,  Real  Prop.  Law.  112  App.  Div.  653. 

M  S  2CX2,  Real  Prop.  Law.  ^  Supra,  p.  737. 
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§  207.  Married  woman  may  release  dower  by  attorney.    A 

married  woman  of  full  age  may  release  her  inchoate  right  of 
dower  in  real  property  by  attorney  in  fact  in  any  case  where 
she  can  personally  release  the  same. 

Fonnerly  section  187,  Real  Property  Law  of  1896,  chapter  XLVI,  General 
Laws: 

§  187.  Married  woman  may  release  dower  by  attorney. — A  married  woman 
of  full  age  may  release  her  inchoate  right  of  dower  in  real  property  by 
attorney  in  fact  in  any  case  where  she  can  personally  release  the  same.^ 

Formerly  chapter  599,  Laws  of  1893,  as  follows: 

An  Act  relating  to  powers  of  attorney  of  married  woman. 

Approved  by  the  Governor  May  5,  1893.     Passed,  three-fifths  being  present. 

The  People  of  the  State  of  New  York,  represented  in  Senate  and  Assem- 
bly,  do  enact  as  follows: 

Section  i.  Any  married  woman  of  the  age  of  twenty-one  years,  or  more, 
may  execute,  acknowledge  and  deliver  her  power  of  attorney  for  the  release 
of  her  inchoate  right  of  dower  in  real  estate  situated  in  this  state,  in  all 
cases  where  such  married  woman  may  now  execute  such  release. 

§  2.  This  act  shall  take  effect  immediately.^ 

Comment.  At  the  cx>mmon  law  a  married  woman  could  not  ap- 
point or  constitute  an  attorney.®^  When  empowered  to  appoint  an 
attorney,  on  general  principles  she  could  not  do  by  another  what 
she  herself  might  not  do.  We  have  seen  that  she  may  not  release 
her  dower  to  a  stranger  to  the  title.^  In  1878,  an  adult  married 
woman  was  authorized  by  statute  to  appoint  an  attorney  in  fact,^ 
and  under  this  act  it  was  held  that  she  might  appoint  her  husband 
her  attorney  to  release  her  dower  to  a  grantee  of  the  husband.* 
In  1893  an  adult  feme  covert  was  by  the  act  set  out  above  specially 
authorized  to  release  her  inchoate  right  of  dower  by  attorney  in 
all  cases  where  she  herself  could  release  it.*  But  this  act  only 
gave  expression  to  the  former  law  as  stated  in  Wronkow  v.  Oak- 
ley. A  married  woman  cannot  yet  personally  release  her  dower 
to  a  stranger  to  the  title,  and,  therefore,  she  cannot  appoint  her 
husband  to  so  release  it  for  her. 

Omitted  Sections  of  this  Article.  There  are  at  present  no  sections  of 
the  Real  Property  Law  between  207  and  220. 

^  Repealed  by  Real  Prop.  Law  of  2  Chap.  300,  Laws  of  1878. 

1909,   §  460,  art.    14,  chap.  50,  Con-  8  Wronkow  v.   Oakley,   133  N.   Y. 

solidated  Laws.     See  below,  §  460.  505,  affg.  In  re  Wolff,  19  N.  Y.  Supp. 

^  Repealed,  chap.  547,  Laws  of  1896.  51. 

»  Hardenburgh  v.  Lakin,  47  N.  Y.  *  See  the  act  at  the  Head  of  this 

109,  113.  page,  and  Piatt  v.   Finck,  60  App. 

1  Supra,  p.  738.  Div.  312. 
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ARTICLE  7. 

Landlord  and  Tenant* 

SacnoM  220.  Action  for  use  and  occupation. 

221.  Rent  due  on  life  leases  recoverable. 

222.  When  rent  is  apportionable. 

223.  Rights  where  property  or  lease  is  transferred 

224.  Attornment  by  tenant. 

225.  Notice  of  action  adverse  to  possession  of  tenant 

226.  Effect  of  renewal  on  sub-lease. 

227.  When  tenar.t  may  surrender  premises. 

228.  Termination  of  tenancies  at  will  or  by  sufferance,  by  notice. 

229.  Liability  of  tenant  holding  over  after  giving  notice  of  intention 

to  quit. 

230.  Liability  of  tenant  holding  over  after  receiving  notice  to  quit 

231.  Lease,    when   void;    liability    of   landlord  where   premises   are 

occupied  for  unlawful  purpose. 

232.  Duration  of  certain  agreements  in  New  York. 

§  220.  Action  for  use  and  occupation.  The  landlord  rnay  re- 
cover a  reasonable  compensation  for  the  use  and  occupation 
of  real  property,  by  any  person,  under  an  agreement,  not 
made  by  deed ;  and  a  parol  lease  or  other  agreement  may  be 
used  as  evidence  of  the  ampunt  to  which  he  is  entitled. 

Formerly  section  190  of  the  Real  Property  Law  of  1896: 

S  190.  Action  for  use  and  occupation —  The  landlord  may  recover  a  reason- 
able compensation  for  the  use  and  occupation  of  real  property,  by  any  per* 
son,  under  an  agreement,  not  made  by  deed;  and  a  parol  lease  or  other 
agreement  may  be  used  as  evidence  of  the  amount  to  which  he  is  entitled.^ 

Section  190  was  formerly  i  Revised  Statutes,  748,  section  26: 

§  26.  Any  landlord  may  recover  in  an  action  on  the  case,  a  reasonable 
satisfaction  for  the  use  and  occupation  of  any  lands  or  tenements,  by  any 
person  urder  any  agreement  not  made  by  deed:  and  if  any  parol  demise  or 
other  ac^reement,  not  being  by  deed,  by  which  a  certain  rent  is  reserved, 
shall  appear  in  evidence  on  the  trial  of  any  such  action,  the  plaintiff  shall 
not  on  that  account  be  debarred  from  a  recovery,  but  may  make  use  thereof 
as  evidence  of  the  amount  of  the  damages  to  be  recovered.® 

Comments.  The  present  article  of  the  Real  Property  Law,  like 
the  Revised  Statutes/  by  no  means  exhausts  the  law  regarding 
landlord  and  tenant  in  their  reciprocal  relations.     It  simply  codi- 

'^  Repealed  by  Real  Prop.  Law  of  ^Tit,   IV,   chap.   I,  part   II,  R.  S. 

1909,   §  460,   art.   14,  chap.  50,  Con-  "Of  Estates  for  Years  and  at  WilU 

solidated  Laws.    See  below,  §  460.  and  the  Rights  and  Duties  of  Lana- 

*'  Repealed,    chap.    547,    Laws    of  lords  and  Tenants." 
1896. 
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fies  some  great  statutes,  several  of  them  of  early  origin.®  The  sec- 
tion now  under  consideration  treats  of  the  remedy  for  use  and 
occupation  in  cases  where  the  common  law  gave  hone,  or  a  most 
imperfect  one  at  best. 

The  Conyentional  Relation  of  Landlord  and  Tenant.  The  term  ''  land- 
lord "  indicated  primarily  the  lord  of  the  fief,®  but  by  a  series  of 
historic  gradations,  the  term  has  come  to  denote  an  owner  of  an 
estate  in  real  property,  or  of  an  interest  therein,  when  considered 
in  relation  to  some  one  else  who  occupies  or  holds  under  such 
owner.  In  reference  to  the  latter  person,  called  the  "  tenant,"  such 
owner  is  the  "  landlord."  The  relation  of  landlord  and  tenant  is 
wholly  conventional  and  relative,*^  and  we  now  never  speak  of  an 
owner  of  land  who  has  no  tenant  as  a  "landlord."  The  modern 
terms  "  lessor  "  and  "  lessee "  also  denote  the  same  relation,  but 
ordinarily  connote  a  more  certain  and  formal  demise,  usually  in 
writing,  although  no  writing  be  necessary  to  the  validity  of  the 
demise.  But  the  relation  of  landlord  and  tenant  does  not  always 
subsist  between  an  owner  and  an  occupier.  A  mere  license,  such 
as  a  right  to  use  the  wall  of  a  building,  or  a  desk  in  an  office,  does 
not  constitute  a  tenancy  or  give  the  licensee  an  estate  for  years." 

The  present  modern  remedies  for  use  and  occupation,^^  or  pos- 
session, are  wholly  predicated  of  this  conventional  legal  relation 
of  landlord  and  tenant,^^  and  when  the  relation  ceases,  the  right  to 
rent  ceases,^*  unless  there  is  some  contract  that  it  shall  not  cease.**^ 
Between  a  landlord  and  a  tenant  there  is  always  a  tenure  of  some 
kind  subsisting,*®  for  neither  the  Revised  Statutes  "  nor  the  Con- 
stitution of  the  State  abolish  tenure,  but  feudal  tenure  only ;  *®  the 
lands   themselves  alone   being  made   allodial.*®     The   conventional 

^Vide,  supra,  pp.   i66,  167,  under  ^3  Burnet    v.    Scribner,    16    Barb. 

i  30,  Real  Prop.  Law,  "  Estates  for  621 ;  Deuel  v.  Rust,  24  id.  438 ;  Peo- 

Years,"  and  pp.  191,  192,  under  §  31,  pie  ex  rel.  Hubbard  v.  Annis,  45  id. 

Real    Prop.    Law,   "Rents    Reserved  304;  Wilson  v.  Martin,  i   Den.  602. 

en  Estates  in  Fee."  ^Hall   v.    Gould,    13    N.    Y.    127; 

^  See  introduction  to  Comyn,  Land-  Michaels  v.  Fishel,  iCg  id.  381,  386 ; 

lord  &  Tenant    (2d  ed.  London),   i  McCready  v.  Lindenborn,  172  id.  400, 

seq.  406. 

lOHosford   V.    Ballard,   39   N.    Y.  is  Michaels   v.   Fishel,    169    N.    Y. 

147,  151.  381,    388;    Yannuzzi    v.    Grape,    46 

"Eaton    V.    Hall,   43    Misc.    Rep.  Misc.   Rep.  559;   Pannuto  v.  Fo-rlia. 

^53,    and    cases    there    cited;    Man-  55  id.  24 1. 

hcimer  v.  Gudat,  55  id.  330;  sed  cf.  "»« Saunders    v.    Hanes,   44    N.    Y. 

United  M.  &  R.  Imp.  Co.  v,  N.  Y.  353,  361. 

Hippodrome,  61   id.  308.  ^'^  i  R.  S.  718,  S  3. 

12  Sylvester   v.    Ralston,   31    Barb.  w  Const,  of  1895,  art.  i,  S  11. 

386;CoIlyerv.Collyer,  113N.  Y.  442.  «  Const,  of  1895,  art.  t,  %  12. 
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relations  of  tenure  and  of  landlord  and  tenant  usually,  though  not 
necessarily,  subsist  only  in  connection  with  terms  of  years,  whicii 
grew  up  subsequent  to  the  feudal  settlement,  and  such  tenancies  are, 
therefore,  not  feudal  in  origin.  The  rights  of  the  tenant  for  years 
pushed  themselves  into  legal  recognition  as  "  estates  "  only  by  force 
of  statutes,  and  not  by  the  feudal  or  common  law.^  But  in  New 
York,  with  its  historic  "  perpetual  or  manor  leases,"  reserved  on 
estates  in  fee,^  rent  is  apt  to  be  regarded  as  a  sign  of  the  conven- 
tional relation  of  landlord  and  tenant.^  Yet  perpetual  rents 
may  be  reserved  on  grants  of  estates  in  fee  where  no  relation  of 
landlord  and  tenant  exists. 

Rent  may  be  nominal  or  rent  service.  Rent  is  not  of  feudal 
origin,  but  is  associated,  at  first,  with  the  non-military  or  socage 
tenure,^^  so  that  in  the  nominal  abolition  of  feudal  tenures  in  New 
York,  rent  and  the  incidents  of  socage  tenure  were  always  saved.** 

Rent  Reserved  to  Whom.  By  the  common  law,  rent  may  be  reserved 
only  to  the  grantor  and  his  assigns,  not  to  a  stranger.^  It  may 
not  be  reserved  to  the  grantor's  widow,  for  that  is  a  testamentary 
disposition.^ 

Rent  Passes  With  Reversion.  Rent  reserved  passes  with  the  rever- 
sion in  the  absence  of  any  other  disposition.^ 

Account  of  Section  220,  Supra.  This  section  when  in  the  Revised  Stat- 
utes,*® was  taken  from  the  New  York  Revised  Laws  of  1813,^  which 
in  turn  came  from  the  statute  of  1787,^  re-enacting  a  colonial  stat- 
ute on  the  same  subject.^*  The  history  of  the  remedy  for  use  and 
occupation  is  not  very  ancient.  The  colonial  statute  re-enacted  the 
statute  of  II  George  II  (Chap.  19,  §  14)  almost  verbatim.  The 
object  of  the  statute  11  George  II  (CJiap.  19,  §  14)  was  to  fur- 
nish landlords  with  a  better  remedy  than  any  the  common  law  af- 
forded. How  far  an  action  for  use  and  occupation  would  lie, 
by   the  common  law,   independently  of  this  statute  has  been  de- 


^  Supra,  pp.   152,   156;  Challis,  6, 

46,  47. 

21  Supra,  pp.   190-201. 

22  Saunders  v.  Hanes,  44  N.  Y. 
:^S3 ;  and  sec  p.  195,  supra. 

23  Dalrymple,  Feudal  Prop.,  chap. 
II ;  supra,  p.  164 

24  Const,  of  1894-5,  art.  i,  §  11; 
see  above,  p.  82. 

28  Burton,  Real  Prop.,  §  1102;  cf. 
Hawley  v.  Jam.es,  16  Wend.  154,  155, 
and  p.  449,  supra. 


2«  Priester  v.  Holock,  70  App.  Div. 
256,  259 ;  cf.  Boon  v.  Castle,  61  Misc. 
Rep.  474. 

27  3  Kent,  Comm.  463 ;  Berstdn  ▼. 
Koch,  52  Misc.  Rep.  550. 

28  §  220,  supra;  i  R.  S.  748,  §  afi. 

29  I  R.  L.  444,  §  31. 

30  2  T.  &  V.  241,  §  31. 

*^  Chap.  14,  Laws  of  1774 ;  1 1  Geo. 
II,  chap.  19,  §  14;  Vernam  v.  Smith, 
15  N.  Y.  327,  330;  Preston  v.  Haw- 
ley, 139  id.  296,  300. 
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bated.^^  It  was,  however,  the  better  opinion  that  an  action  on  the 
case  did  not  lie  for  rent,  as  it  was  a  matter  savoring  of  the  reahy, 
and  debt  was  the  proper  remedy,^  except  after  the  expiration  of 
the  tenancy,  when  assumpsit  might  lie.^  The  statute  ii  George  II 
meant  to  provide  an  easy  remedy,  in  the  simple  case  of  actual  occu- 
pation, leaving  more  complicated  cases  to  their  ordinary  remedy.*^ 
When  the  revised  Statutes  was  enacted  a  Code  of  Procedure 
had  not  been  thought  of,  and  the  common-law  practice  still  pre- 
vailed. The  object  of  the  present  re-enactment  of  this  section  is  not 
to  modify  practice,  since  all  rights  are  redressed  by  the  same  form 
of  action  under  the  Code  of  Civil  Procedure,  but  is  to  establish  a 
plain  remedy  where  the  common  law  gave  none,  or  a  doubtful  one. 
When  Action  for  Use  and  Occupation  Lies.  Under  the  Revised  Stat- 
utes and  the  Revised  Laws,  and  even  at  the  present  day,  it  is  held 
that  an  action  for  use  and  occupation,  by  virtue  of  this  statute, 
lies  only  when  the  conventional  relation  of  landlord  and  tenant  ex- 
ists.*® It  lies  where  the  holding  is  on  an  implied,  as  well  as  on 
an  express,  permission  of  the  landlord,*"^  and  formerly  against  ten- 
ants who  held  over,  whether  originally  the  tenancy  was  by  deed 
or  oral.^  The  conventional  relation  of  landlord  and  tenant  may 
be  implied ;  it  exists  where  he  who  is  in  possession  has  recognized 
the  other  as  his  lessor,  in  some  such  way  as  to  entail  the  legal 
obligations  of  tenancy.**     It  does  not  exist  when  the  occupant  is 

«2Bigelow,  Estoppels   (2d  ed.),  p.  York  cases  cited,  Lalor,  Real  Prop. 

350,  and  see  under  next  section.  301-304;     Evertson     v.     Sawyer,    2 

83Archbold,  Landl.  &  Ten.  148.  Wend.     507;     Rosenberg    v.     Lust- 

«*Comyn,  Landl.  &  Ten.  435;  cf.  garten,  41  N.  Y.  St  Rep.  623;  s.  c.^ 

Preston  v.   Hawley,  139  N.  Y.  296,  16  N.  Y.  Supp.  523;  cf.  to  the  con- 

300.  trary,    Herter    v.    Mullen,    52    App. 

WComyn,  Landl.  &  Ten.  436.  Div.  325;   Macklin  v.  McNetton,  3a 

«8  Lalor,  Real   Prop.  301;  Hall  v.  Misc.    Rep.    749;    Coleman    v.    The 

Southmayd,  15  Barb.  332;  Sylvester  Fitzgerald  Bros.  Brewing  Co.,  29  id. 

V.  Ralston,  31  id.  286;  Smith  v.  Stew-  349;    Burton  v.  Yale,  75  App.   Div. 

art,  6  Johns.  46;  Bancroft  v.  Ward-  388;  Coudert  v.  Cohn,  118  N.  Y.  3C9; 

well,  13  id  489;  Preston  v.  Hawley,  Haynes  v.  Aldrich,  133  id.  287;  Her- 

loi    N.   Y.   586 ;   s.  c,   139  id.  296 ;  ter  v.  Mullen,  9  App.  Div.  593 ;  revd., 

Collyer  v.  Collyer,  113  id.  442;  Lamb  159  N.  Y.  28,  33.  ^ 

v.  Lamb,   146  id.  317,  323;  Bigelow  89  Moffatt  v.  Smith,  4  N.  Y.   126;  . 

V.   Bigelow,  75   App.    Div,   98;   Ett-  Benjamin    v.    Benjamin,    5    id.    383, 

linger  v.  Degnon-McLean  Cont.  Co.,  388;    Coit    v.    Planer,    51    id.    647; 

42  Misc.  Rep.  215;  Benedict  v.  Jen-  Pierce  v.  Pierce,  25  Barb.  243;  Dor- 

nings,  47  id.  134.  schel  v.  Burkley,  18  Misc;  Rep.  240; 

87  Osgood    V.    Dewey,     13    Johns.  David    Stevenson    Brewing    Co.    v. 

240;  Lalor,  Real  Prop.  301.  Culbertson,  Id.  486;  Gregg  v.  Tam- 

MAbeel  v.  Radcliff,  13  Johns.  297;  sen,  42  App.  Div.  138. 
IS  id.  505.     See  all  the  earlier  New 


750  Landlord  and  Tenant.  §  220 

a  trespasser,*^  or  has  not  recognized  the  owner  as  landlord  in  any 
way>^  Where  defendant  is  in  under  a  contract  of  sale,  which  is 
abandoned,  the  action  lies;^  so  for  past-due  rent  when  corporate 
tenant  was  in  under  a  demise  ultra  vires  the  corporation.^  It  lies 
against  a  voluntary  assignee,  even  when  the  assignment  is  void.** 

When  Action  Lies  and  When  Not  When  the  tenant  is  in  under  a 
deed  the  action  for  use  and  occupation  does  not  lie.^  Nor  does 
it  lie  in  favor  of  the  original  owner  without  a  surrender  against  a 
subtenant.**  The  presumption  is,  however,  that  the  subtenant  is  in 
as  assignee  of  the  original  lease.*^  Where  one  enters  under  a  lease 
void  as  against  the  Statute  of  Frauds,  the  landlord  may  recover  for 
use  and  occupation,*®  and  the  rent  reserved  and  terms  of  such 
lease  are  evidence  in  an  action  for  use  and  occupation.*^  In  New 
York  a  tenant  entering  under  a  parol  demise,  void  by  the  Statute  of 
Frauds,  and  paying  rent,  may  become  a  tenant  from  year  to  year, 
and  a  continuance  of  occupancy  into  the  second  year  renders  him 
chargeable  with  the  rent  until  its  close.^  But  the  mere  fact  that  a 
person  goes  into  possession  under  a  demise,  void  under  the  Stat- 
ute of  Frauds,  does  not  create  a  yearly  tenancy  but  a  tenancy  at 
will,  and  he  is  liable  only  for  actual  occupation." 

*o Featherstonhaugh  v.   Bradshaw,  ^Thomas    v.    Nelson,   69    N.   Y. 

I    Wend.    134;    Baxter    v.    West,    S  118,  121;  Talamo  v.  Spitzmiller,  120 

Daly,  460;   Preston  v.   Hawley,   139  id.   37;    Laughran  v.   Smith,   75   id 

N.  Y.  296,  298.  20s;  cf,  Reeder  v.  Sayre,  70  id.  180; 

*'  Davis   V.    Pres.,   etc.,   D.   &    H.  Van  Arsdale  v.  Buck,  82  App.  Div. 

Canal    Co.,    109    N.   Y.   47;    Butler,  383. 

Incorporated,   v.    Deegan,    130   App.  *®  Talamo  v.  Spitzmiller,  120  N.  Y. 

Div.  544.  37,   42;    §    220,    supra;    Gilfoyle    v. 

*2  Pierce  v.  Pierce,  25  Barb.  243.  Cahill,  18  Misc.  Rep.  68,  70,  72 ;  Wil- 

*3  Bath   Gas   Light   Co.   v.   Claffy,  liams  v.  Sherman,  7  Wend.  109 ;  sec 

151  N.  Y.  24;  cf.  De  la  Vergne  Re-  i  259,  infra. 

frigerating  Machine  Co.  v.  German  ^ocoudett  v.  Cohn,  118  N.  Y.  309; 

Savings  Institution,  175  U.  S.  40.  Unglish  v.  Marvin,  128  id.  380,  385; 

**Mead  v.  Madden,  85  App.  Div.  People  ex  rel.  Botsford  v.  Darling, 

10.  47   id.   666;   cf.   Kemochan  v.   Wil- 

*5|   220,   Real    Prop.   Law;    Kier-  kens,  3  App.  Div.  596. 

stedt  v.  Orange  &  Alexandria  R.  R.  *^^  Talamo  v.  Spitzmiller,  120  N.  Y. 

Co.,  69  N.  Y.  343;  Bedford  v.  Ter-  37;  Unglish  v.  Marvin,  128  id.  380; 

hune,  30  id.  453.  Prindle  v.  Anderson,  19  Wend.  391 ; 

*«  Bedford  v.  Terhune,   30   N.   Y.  People  ex  rel.   Botsford  v.  Darling, 

453;  cf,  McFarlan  v.  Watson,  3  id.  47  N.  Y.  666;  Hungerford  v.  Wag- 

286.  oner,  5  App.  Div.  590;  Israelson  v. 

*7  Frank  v.  N.  Y.,  L.  E.  &  W.  R.  Wollenberg,  63  Misc.  Rep.  293. 
R.  Co.,  122  N.  Y.  197,  219. 
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Damages^  Where  there  is  no  express  agreement  as  to  rent,  the 
tenant  must  pay  as  much  as  the  premises  are  reasonably  worth.^^ 

Action  does  not  Lie  if  Premises  to  be  Used  for  Unlawful  Purpose.  Knowl- 
edge by  the  landlord  that  the  premises  are  to  be  used  for  an  Unlaw- 
ful purpose  will  defeat  this  as  every  other  form  of  action.^ 

Actual  Occupation  by  Tenant  not  Necessary.  Actual  or  manual  occupa- 
tion by  the  tenant  is  not  essential  to  maintain  an  action  for  use 
and  occupation;  if  the  power  to  occupy  and  enjoy  is  given  by  the 
landlord,  that  suffices.^ 

Recovery,  how  Limited.  Tlie  recovery  cannot  extend  beyond  the 
time  of  actual  occupation  or  opportunity  to  occupy.*"^ 

Right  of  Way.  The  action  does  not  lie  for  the  use  of  a  mere 
right  of  way.**® 

When  Contract  to  Pay  Rent  not  Implied.  When  the  use  and  occu- 
pation of  real  estate  is  under  such  circumstances  as  to  show  that 
there  is  no  expectation  of  rent  by  either  party,  a  contract  to  pay 
rent  will  not  be  implied."  The  issue  is,  however,  a  question  of  fact 
for  the  jury. 

When  Right  of  Re-entry  not  Reserved.  When  lease  contains  no  clause 
reserving  right  of  re-entry  for  nonpayment  of  rent,  ejectment  will 
not  lie.**    There  is,  however,  a  remedy  in  equity  for  a  rent  seck.®^ 

When  Agreement  Specific.  When  agreement  for  rent  is  specific, 
semble  action  for  use  and  occupation  does  not  lie.®^ 


82  Scranton  v.  Booth,  29  Farb.  171 ; 
Celt  v.  Planer,  7  Robt.  413,  415. 

rapiath  v.  Kline,  18  App.  Div. 
240;  §  231,  infra, 

5*  Little  v.  Martin,  3  Wend.  220; 
Hall  v.  Western  Transportation  Co., 
34  N.  Y.  284;  cf,  Herrmann  v. 
Curiel,  3  App.  Div.  511;  Wood  v. 
Wilcox,  I  Den.  37;  Beach  v.  Gray, 
2  id.  84;  Hoffman  v.  Delihanty,  13 
Abb.  Pr.  388. 

w  Hall  v.  Western  Transportation 
Co.,  34  N.  Y.  284;  Hoffman  v.  Deli- 
hanty, 13  Abb.  Pr.  38;  Wcstlakc  v. 
De  Graw,  25  Wend.  669;  cf,  Cros^ 


well  v.  Crane,  7  Barb.  191 ;  Ckvcs  v. 
Willoughby,  7  Hill,  83. 
w  Forsyth    v.    Hartnett,    10   Hun, 

573. 
57  Preston  v.   Hawley,   139   N.   Y. 

301;  Thompson  v.  Cox,  20  Misc.  Rep. 

421. 

««Collycr  V.  Collyer,  113  N.  Y. 
442;  Lan:b  v.  Lamb,  146  id.  323. 

53  De  Lancey  v.  Ganong,  9  N.  Y. 
25;  Jones  V.  Reilly,  174  id.  q7,  104. 

^^  Story,  Eq.  Jurisp.,  §  684. 

^  Sherman  v.  Lttdin,  84  App,  Div. 

579. 
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§221.  Rent  due  on  life  leases  recoverable.     Rent  due  on  a 

lease  for  life  or  lives  is  recoverable  by  action,  as  well  after 
as  before  the  death  of  the  person  on  whose  life  the  rent  de- 
pends, and  in  the  same  manner  as  rent  due  on  a  lease  for 
years. 

Formerly  section  ipi.  Real  Property  Law  of  1896,  chapter  XLVI,  General 
Laws: 

§  191.  Rent  due  on  life  leases  recoverable.— Rent  due  on  a  lease  for  life 
or  lives,  is  recoverable  by  action,  as  well  after  as  before  the  death  of  the 
person  on  whose  life  the  rent  depends,  and  in  the  same  manner  as  rent  due 
on  a  lease  for  years.^ 

Section  191  was  formerly  i  Revised  Statutes,  747,  sections  19,  20  and  21 : 

§  19.  Any  person  having  any  rent  due  upon  any  lease  for  life  or  lives, 
may  have  the  same  remedy  to  recover  such  arrears,  by  action  of  debt,  as  if 
such  lease  were  for  years.® 

§  20.  Every  person  entitled  to  any  rents  dependent  upon  the  life  of  any 
other,  may,  notwithstanding  the  death  of  such  other  person,  have  the  same 
remedy  by  action  or  by  distress,  for  the  recovery  of  all  arrears  of  such 
rent,  that  shall  be  behind  and  unpaid  at  the  death  of  such  other  person,  as 
he  might  have  had  if  such  person  was  in  full  life.  (As  modified  by  chap. 
274,  Laws  of  1846.®*) 

§  21.  The  executors  or  administrators  of  every  person  to  whom  any  rent 
shall  have  been  due  and  unpaid  at  the  time  of  his  death,  may  have  the  same 
remedy  by  action  or  by  distress,  for  the  recovery  of  all  such  arrears,  that 
their  testator  or  intestate  might  have  had,  if  living.^ 

Account  of  This  Enactment.  At  common  law,  debt  lay  for  the  rent 
of  lands  demised  for  life,  for  years,  or  at  will.  But  with  this 
distinction,  that  upon  a  lease  for  years  or  will,  it  lay  as  soon  as 
in  arrears,  but  upon  a  freehold  lease,  it  was  not  maintainable  until 
after  the  lease  determined  in  some  way ;  e,  g.,  by  the  death  of  cestui 
que  vie^  The  English  statute  8  Anne,  chapter  14,  section  4,  put 
freehold  leases  on  the  same  footing  as  leases  for  years.  This  stat- 
ute did  not,  however,  extend  to  the  province  of  New  York,  but 
was  nevertheless  re-enacted  in  1788^  as  a  statute  of  the  State. 
From  the  Revised  Laws  of  1813,  it  was  incorporated  in  the  Re- 
vised Statutes.^ 

®2  Repealed  by  Real  Prop.  Law  of  ^^  Repealed,    chap.    547,    Laws    ot 

1909,  §  460,  art.   14,  chap.  50,  Con-  1896. 

solidated  Laws.    See  below,  §  460.  ^Cf.  Comyn,  Landl.  &  Ten.  ^aa 

«s  Repealed,    chap.    547,    Laws    of  ^2  ],  ^V,  2^6,  S  16. 

1896.  « z  R.  S.  7A7f  i  19^ 

M  Repealed,   chap.    547>   I^ws    of 
1896. 
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X  Revised  Statutesi  747,  Sections  ao,  21.  I  Revised  Statutes,  747,  sec- 
tions 20  and  21,*®  set  out  above,  stood  upon  a  different  principle. 
At  common  law,  wh^re  a  man  was  seised  of  a  rent  service,  rent 
charge,  rent  seek,  or  fee  farm  rent,  either  in  fee  or  in  tail,  and  died» 
neither  his  heir  nor  his  personal  representative  could  recover  from 
the  tenant  the  arrears  of  rent  which  had  become  due  in  the  lifetime 
of  the  owner  of  the  rentJ^  The  same  defect  applied  to  the  case  of  a 
tenant  pur  autre,  vie  of  a  rent  who  died,  living  cestui  que  vieJ^  To 
remedy  the  former  defect,  it  was  enacted  by  the  statute  32  Henry 
VIII,  chapter  37,  entitled  "An  act  for  recovery  of  arrearages  of 
rent  by  executors  of  tenant  in  fee  simple,"  that  the  executors 
should  have  an  action  for  debt,  and  might  also  distrain  for  the 
rent  unpaid  at  the  time  of  the  death  of  the  person  to  whom  the 
rent  was  due,''^  This  statute  was  re-enacted  in  1788  in  New 
York,"^*  and  thence  passed  into  the  Revised  Laws/*  The  Revised 
Statutes  adopted  the  principle  of  the  Revised  Laws,  but  simplified 
tlie  language^*  Thus  rights  were  given  which  did  not  exist  by  the 
common  law, and  proper  remedies  by  action  and  distraint  conferred. 

Distraint  for  Rent,  Distraint  for  rent  was  taken  away  in  i846,''' 
and  under  the  Constitution  of  1846  the  Code  of  Practice  and  stat- 
utes soon  simplified  the  remedies  for  the  collection  of  rent.  But 
as  the  common  law  gave  no  rights  in  the  cases  mentioned  above, 
the  provisions  of  the"  Revised  Statutes"  have  now  again  been 
re-enacted  in  this  single  section  of  the  Real  Property  Law  J®  With 
the  aid  of  the  Code  of  Practice  "^^  and  other  statutes  ^  this  section 
adequately  provides  a  remedy  in  all  the  cases  under  any  of  the 
Ftatutes  above  mentioned. 

Defective  Lease.  Where  a  lease  contains  no  clause  reserving  right 
of  re-entry,  ejectment  will  not  lie.®* 

^  Supra,  p.  752.  385);  Peabody  v.  Long  Acre  Square 

70  Co.  Litt  162a.  Co.,  188  id.  103,  106;  Cohen  V  Car- 

w  Comyn,  Landl.  &  Ten.  371 ;  cf.  penter,  128  App.  Div.  862,  864. 

I  R.  L.  438,  §  17.  "  I  R-  S.  747.  8§  19.  20,  21. 

72  Wright  v.  Williams,  5  Cow.  501 ;  ^s  §  221,  supra. 

Van  Rensselaer  v.  Jones,  5  Den.  449;  7»  Regulating    actions,    judgments, 

cf.  Jacques  v.  Short,  20  Barb.  2(59,  executions,  etc. 

274.  ^See  Summary  Proceeding  Acts, 

W  2  J.  &  V.  236^  i§  17,  18,  19;  I  K.  "  Consolidation   Act,"    and   2   R.    S. 

&  R.  134.  113,  i  3.    For  an  interesting  account 

^*  I  R.  Lw  438^  439.  of  the  remedy  by  Summary  Proceed- 

w  I  R.  S.  747,  §S  20,  21,  and  notes  ings,  see  Michaels  v.  Fishd,  169  N. 

pf  Revisers  to  same.  Y.  381,  389. 

wchap.  271,  Laws  of  1846^  p.  369;  ^  Supra,  p.  751. 

Michaels  v.  Fishel,  169  N.  Y.  381, 
48 
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§  222.  When  rent  is  apportionable.  Where  a  tenant  for  life, 
who  shall  have  demised  the  real  property,  dies  before  the 
first  rent  day,  or  between  two  rent  days,  his  executor  or  ad- 
ministrator may  recover  the  proportion  of  rent  which  ac- 
crued to  him  before  his  death. 

Formerly  section  192,  Real  Property  Law  of  1896,  chapter  XLVI,  General 
Laws: 

■ 

§  192.  When  rent  is  apportionable.— Where  a  tenant  for  life,  who  shall 
have  demised  the  real  property,  dies  before  the  first  rent  day,  or  between 
two  rent  days,  his  executor  or  administrator  may  recover  the  proportion  of 
rent  which  accrued  to  him  before  his  death.®* 

Section  192  was  formerly  i  Revised  Statutes,  747,  section  22: 
S  22.  When  a  tenant  for  life,  who  shall  have  demised  any  lands,  shall  die 
on  or  after  the  day  when  any  rent  became  due  and  payable,  his  executors  or 
administrators  may  recover  from  the  under  tenant,  the  whole  rent  due ;  if  he 
die  before  the  day  when  any  rent  is  to  become  due,  they  may  recover  the 
proportion  of  rent  which  accrued  before  his  death.8* 

• 

Apportionment  of  Rent.  This  section  does  not  apply  to  perpetual 
rents.®*  At  common  law  rent  reserved  on  estates  for  years  or  life 
could  not  be  apportioned  in  respect  of  time.^  Thus,  where  life 
tenant  demised  and  died  the  day  before  a  quarter  day  and  the 
lease  determined,  his  executors  could  not  claim  an  apportionment 
of  the  rent ;  nor  could  the  remainderman  or  reversioner  claim  that 
part  of  the  rent  which  accrued  during  the  life  of  the  tenant  for  life; 
so  that  the  lessee  paid  nothing.^  This  state  of  things  was 
remedied  in  England  by  the  statute  11  George  II,  chapter  19, 
section  15.®^  The  English  act  was  re-enacted  in  New  York  in 
1788,^  and  passed  into  the  Revised  Laws  of  1813,®  and  thence 
into  the  Revised  Statutes.^  But  this  statute  was  strictly  con- 
strued, and  did  not  extend  to  a  case  where  the  lease  was  not 
made  by  tenant  for  life,  but  was  made  before  tenant  for  life's 
estate  vested.®^ 


«2  Repealed  by  Real  Prop.  Law  of 
1909,  S  460,  art.  14,  chap.  50,  Con- 
solidated Laws.    See  below,  I  46a 

^  Repealed,  chap.  547,  Laws  of  1896. 

^  See  above,  at  p.  202. 

^G)yenants  to  apportion  were 
consequently  inserted  in  most  leases. 

w  Cruise,  Dig.,  tit.  2S,  chap.  3, 
f  44;  Marshall  v.  Moseley,  21  N.  Y. 
280,  282 ;  Zule  V.  Zule,  24  Wend.  76 ; 
C'Neill  V.  Morris,  28  Misc.  Rep. 
1^13,  61& 


67  See  the  English  act  set  out  in 
Cruise,  Dig.,  tit  2S,  chap.  3>  I  34- 
»a  J.  &  V.  241.  I  37;  X  K.  &  R. 

144- 
881  R.  L.  443. 

^i  R.  S.  747,  I  22;  Marshall  ▼. 
Moseley,  21  N.  Y.  at  p.  284. 

wstilwell  v.  Dottghty,  3  Bradf. 
(Sur.)  359;  Marshall  v.  Moseley,  21 
N.  Y.  at  p.  265;  Fay  ▼.  HoUoraii»  3$ 
Barb.  295. 
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Act  of  Z875.  In  1875  ^^  ^^^  ^^^  passed  making  all  rents,  reserved 
on  demises  thereafter  made,  apportionable,  and  vesting  a  right  of 
action  in  the  legal  representatives  of  persons  entitled.*®  In  1893 
the  act  of  1875  was  repealed  ^  and  its  provisions  were  transferred 
to  the  Code  of  Civil  Procedure.®* 

The  Commissioners  of  Statutory  Revision  stated  in  substance 
that  they  revised  the  above  provision,  of  the  Revised  Statutes  in 
this  section  of  the  Real  Property  Law  of  1896  with  a  view  to 
enlarge  the  remedy .•* 

fl^Oiap.    542,   Laws   of    1875,   re-  »4J    2720,    Code   of    Civ.    Proc; 

peakd  by  Real  Prop.  Law  of  i8g6,  Niles  v.  Chase,  29  Hun,  200. 

art.  X,  infra.  » See   note  to   S    192,   The   Real 

^  Chap.  686^  Laws  of  1803.  Prop.  Law,  Appendix  II,  infra. 
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§  223.  Rights  where  property  or  lease  is  transferred.   The 

grantee  of  leased  real  property,  or  of  a  reversion  thereof,  or 
of  any  rent,  the  devisee  or  assignee  of  the  lessor  of  such  a 
lease,  or  the  heir  or  personal  representative  of  either  of  them, 
has  the  same  remedies,  by  entry,  action  or  otherwise,  for 
the  nonperformance  of  any  agfreement  contained  in  the  as- 
signed lease  for  the  recovery  of  rent,  for  the  doing  of  any 
waste,  or  for  other  cause  of  forfeiture  as  his  grantor  or 
lessor  had,  or  would  have  had,  if  the  reversion  had  remained 
in  him.  A  lessee  of  real  property,  his  assignee  or  personal 
representative,  has  the  same  remedy  against  the  lessor,  his 
grantee  or  assignee,  or  the  representative  of  either,  for  the 
breach  of  an  agreement  contained  in  the  lease,  that  the 
lessee  might  have  had  against  his  immediate  lessor,  except 
a  covenant  against  incumbrances  or  relating  to  the  title  or 
possession  of  the  premises  leased.  This  section  applies  as 
well  to  a  grant  or  lease  in  fee,  reserving  rent,  as  to  a  lease 
for  life  or  for  years ;  but  not  to  a  deed  of  conve3rance  in  fee. 
made  before  the  ninth  day  of  April,  eighteen  hundred  and 
five,  or  after  the  fourteenth  day  of  April,  eighteen  hundred 
and  sixty. 

Formerly  section  193,  Real  Property  Law  of  1896,  chapter  XLVI,  General 
Laws: 

f  193.  Rights  where  property  or  lease  is  transferred. —  The  grantee  of 
leased  real  property,  or  of  a  reversion  thereof,  or  of  any  rent,  the  devisee  or 
assignee  of  the  lessor  of  such  a  lease,  or  the  heir -or  personal  representative 
of  either  of  them,  has  the  same  remedies,  by  entry,  action  or  otherwise,  for 
the  nonperformance  of  any  agreement  contained  in  the  assigned  lease  for 
the  recovery  of  rent,  for  the  doing  of  any  waste,  or  for  other  cause  of  for- 
feiture as  his  grantor  or  lessor  had,  or  would  have  had,  if  the  reversion  had 
remained  in  him.  A  lessee  of  real  property,  his  assignee  or  personal  repre- 
^  sentative,  has  the  same  remedy  against  the  lessor,  his  grantee  or  assignee^ 
or  the  representative  of  either,  for  the  breach  of  an  agreement  contained  in 
the  lease,  that  the  lessee  might  have  had  against  his  immediate  lessor,  except 
a  covenant  against  incumbrances  or  relating  to  the  title  or  possession  of  the 
premises  leased.  This  section  applies  as  well  to  a  grant  or  lease  in  fee, 
reserving  rent,  as  to  a  lease  for  life  or  for  years;  but  not  to  a  deed  of 
conveyance  in  fee,  made  before  the  ninth  day  of  April,  eighteen  hundred 
and  five,  or  after  the  fourteenth  day  of  April,  eighteen  hundred  and  sixty.**^ 

M  Repealed  by  Real  Prop.  Law  of  1909,  S  460,  art.  14,  chap.  50,  Con- 
solidated Laws.    See  below,  S  460. 
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Section  193  was  formerly  i  Revised  Statutes,  747,  sections  23,  24,  and 
I  Revised  Statutes,  748,  section  25: 

I  23.  The  grantees  of  any  demised  lands,  tenements,  rents  or  other 
hereditaments,  or  of  the  reversion  thereof,  the  assignees  of  the  lessor  of 
any  demise,  and  the  heirs  and  personal  representatives  of  the  lessor,  grantee 
or  assignee,  shall  have  the  same  remedies  by  entry,  action,  distress  or  other- 
wise, for  the  non-performance  of  any  agreement  contained  in  the  lease  so 
assigned,  or  for  the  recovery  of  any  rent,  or  for  the  doing  of  any  waste  or 
other  cause  of  forfeiture,  as  their  grantor  or  lessor  had,  or  might  have  had, 
if  such  reversion  had  remained  in  such  lessor  or  grantor.  (Amended  by 
chap.  274,  Laws  of  1846,  by  striking  out  the  word  "  distress."  )®7 

§  24.  The  lessees  of  any  lands,  their  assigns  cr  personal  representatives, 
shall  have  the  same  remedy  by  action  or  otherwise  against  the  lessor,  his 
grantees,  assignees,  or  his  or  their  representatives,  for  the  breach  of  any 
•covenant  or  agreement  in  such  lease  contained,  as  such  lessee  might  have 
had  against  his  immediate  lessor,  except  covenants  against  incumbrances, 
or  relating  to  the  title  or  possession  of  the  premises  demised.^ 

§  25.  The  provisions  of  the  last  two  sections  shall  extend  as  well  to 
grants  or  leases  in  fee,  reserving  rents,  as  to  leases  for  life  and  for  years.®* 

The  last  section  was  amended  by  chapter  396,  Laws  of  i860,  as  follows: 

CHAP.  396. 

An  Act  to  repeal  chapter  ninety-eight  of  the  laws  of  eighteen  hundred  and 

fi^'e,  and  the  subsequent  re-enactment  thereof. 

Passed  April  14,  i860. 

The  People  of  the  State  of  New  York,  represented  in  Senate  and  Assem- 
bly, do  enact  as  follows: 

Section  i.  Chapter  ninety-eight  of  the  laws  of  eighteen  hundred  and  five, 
passed  April  ninth,  eighteen  hundred  and  five,  entitled  "An  'act  to  amend 
an  act  entitled  'An  act  to  enable  grantees  of  reversions  to  take  advantage 
of  the  conditions  to  be  performed  by  lessees,' "  and  section  three  of  chapter 
thirty-one  af  the  Revised  Laws,  passed  March  nineteenth,  eighteen  hundred 
and  thirteen,  being  a  re-enactment  of  said  chapter  ninety-eight  of  the  laws 
of  eighteen  hundred  and  fiv§,  and  section  twenty-five  of  chapter  one,  title 
four,  part  two,  of  the  Revised  Statutes,  being  a  further  re-enactment  of  the 
same,  shall  not  apply  to  deeds  of  conveyance  in  fee  made  before  the  ninth 
day  of  April,  eighteen  hundred  and  five,  nor  to  such  deeds  hereafter  to  be 
made. 

i  2.  This  act  shall  take  effect  immediately.^ 

Comment  on  Form  of  Section,  Supra.  By  including  the  three  fore- 
going sections  of  the  Revised  Statutes  in  a  single  section  of  this 
act,  the  Commissioners  of  Statutory  Revision  included  a  variety  of 

^Repealed,  chap.  547,  Laws  of  ^o Repealed,  chap.  547,  Laws  of 
1896.  1896. 

^  Repealed,    chap.    547,    Laws    of 
1896. 
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laws  in  one  section  of  the  former  Real  Property  Law  of  i8g6.  It 
conduces  to  simplicity,  therefore,  to  consider  this  section  in  its 
original  shape. 

Account  of  Legislation  Embodied  in .  Section,  Supra.  The  provisions 
of  I  Revised  Statutes,  747,  section  23,*  giving"  grantees  of  rever- 
sions the  advantages  of  any  conditions,  etc.,  enjoyed  by  their 
grantors,  was  taken  from  the  New  York  Revised  Laws  of  1813,* 
which  in  turn  came  from  the  re-enactment  by  the  State  Legis- 
lature in  1788  of  the  EngHsh  statute  of  32  Henry  VIII,  chapter 
34.^  This  English  act  had  extended  to  New  York  before  its  inde- 
pendence of  the  Crown.*  Before  the  statute  32  Henry  VIII,  chap- 
ter 34,  an  assignee  of  a  reversion  had  a  right  to  sue  tenant  for  rent, 
for  rent  was  incident  to  the  reversion.*^  But  with  reference  to 
express  covenants  and  conditions  contained  in  the  lease,  the 
grantee  being  a  stranger  could  not  avail  of  them.®  The  statute  32 
Henry  VIII,  chapter  34,  enabled  assignees  of  reversions  to  have 
the  advantages  of  .their  assignors  against  lessees.'^  The  act  was 
substantially  re-enacted  in  Jones  &  Varick's  Revision  of  the  New 
York  laws,  and,  as  detailed  above,  passed  into  the  "New  York 
Revised  Statutes.® 

Assignees  of  Possibility  of  Reverter.  The  assignee  of  a  mere  pos- 
sibility of  reverter^  is  not  an  assignee  of  a  reversion  under  the 
acts  mentioned,  and  is  not  aided  by  this  section  of  the  statute.*^ 

Asdgnees  of  Rent.  Rent  reserved  on  *  leases  for  years  may  be 
assigned  separately  from  the  reversion." 

J  See  above,  p.  757.  "^  This  English   act  is  set  out  in 

2  I  R.  L.  363 ;  I  K.  &  R.  105.  Comyn,  at  p.  263,  and  in  Piatt,  Gov. 

3  2  J.  &  V.  184 ;  Van  Ren&selaer  v.      527  seq. 

Ball,  19  N.  Y.  100,  104.  ®  Van  Rensselaer  v.  Ball,  19  N.  Y. 

♦And    it    was    adopted    by    8    35,  100,  104, 

Const.  1777,  as  a  statute  of  the  State.  »  See    "  Possibility    of    Reverter," 

5  Dolph  V.   White,    12    N.    Y.   296,  General  Index,  infra. 

301 ;  Marshall  v.  Moseley,  20  id.  280,  ^^  Van  Rensselaer  v.  Ball,  19  N.  Y. 

25^3;  Payne  v.  Beal,  4  Den.  405,  410.  100,  103;  Upington  v.  Corrigan,  151 

«  See  the  text,  supra,  pp.  167,  196,  id.    143,  and   see  cases  cited  at  pp. 

372;  Piatt,  Cov.  527;  Comyn,  Landl.  167,  196,  372,  supra,  and  Berenbroick 

&   Ten.    362;    Smith,    Real    &    Pcrs.  v.  St.  Luke's  Hospital.  2^  App.  Div. 

Prop.  55 ;  Dolph  v.  White,  12  N.  Y.  339. 

29.') ;  Cruger  v.  McLaury,  41  id.  219,  1^  Demarest    v.    Willard,    8    Cow. 

226  \  Willard  v.  Tillman,  2  Hill.  274;  206;    Bennett   v.    Austin,   81    N.    Y. 

V^in    Rensselaer    v.    Jcwett,   5    Den.  308;  Swan  v.  Inderlied,  187  id.  373, 

121:  Ilarheck  v.  Sylvester,  13  Wend.  374, 
608;    Rroadwell   v.    Banks,    134  Fed 
Rep.  470. 
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Assignee  of  Rent  Cliarges  and  Perpetual  Rents.  How  far  the  statute 
aided  in  New  York  assignees  of  a  rent  charge,  or  of  a  perpetual 
rent,  has  been  considered  above.^^  The  statute  32  Henry  VHI, 
chapter  34,  had  no  reference  to  assignees  of  a  rent,  being  confined 
to  assignees  of  the  land.^^  Assignees  of  a  rent,  but  not  of  the 
reversion,  were,  however,  enabled  to  sue  for  it  in  their  own  name 
in  this  State,,  at  an  early,  day.^* 

I  Revised  Statutes,  747,  Section  24,  Supra.  The  provisions  of  i  Re- 
vised Statutes,  747,  section  24,^®  giving  lessees  and  their  assigns  and 
representatives  the  same  rights  against  assignees  of  reversions  that 
they  had  against  their  predecessors  in  demise,  is  also  derived  from 
the  same  English  statute  mentioned  just  above,*®  and  its  re-enact- 
ment followed  the  course  in  New  York  detailed  in  a  preceding 
paragraph."  Indeed,  the  statute  of  32  Henry  VHI,  chapter  34, 
provided  relief  for  assignees  of  reversions  against  tenants,  and  also 
for  tenants  against  assignees  of  reversions.*®  Under  this  statute 
the  common  law  was  so  modified  as  to  give  tenants  the  same  rights, 
against  assignees  of  reversions,  on  real  covenants  and  conditions  in 
demises  that  they  had  against  the  original  lessors,*®  provided  such 
covenants  and  conditions  run  with  the  land  and  are  not  purely 
personal  or  in  gross.^ 

This  part  of  the  section  now  under  immediate  consideration  has 
lately  received  a  new  application.  It  has  been  extended  so  far  as  to 
enable  a  junior  lessee  under  a  subsequent  demise  to  hold  his  pred- 
ecessor in  the  term  holding  over  after  expiration  of  his  lease,  as 
the  junior  tenant's  lessee  for  another  year;  although  such  junior 
lessee  never  gained  possession  or  entered  on  the  demised  premises. 
In  other  words,  the  court  treats  the  junior  lessee  as  assignee  of  a 
part  of  the  reversion  under  the  section  formerly  i  Revised  Statutes, 
747,  sections  23  and  24.^* 

W  Supra,  pp.   167,   196,  372,  under  ger,  3  Barb.  391 ;  Myers  v.  Bums,  33 

fS  30,  31,  Real  Prop.  Law.  id.  401;  s.  c.  35  N.  Y.  269;  Wilkin- 

18  Comyn,  Landl.  &  Ten.  267.  son  v.  Petit,  47  Barb.  230 ;  Verplanck 

i*Demarcst    v.    Willard,    8    Cow.  v.  Wright.  23  Wend.  506;  Allen  v. 

206;  Willard  v.  Tillman.  3  Hill,  274.      ^"^^^''  ^  ^^"'  ^'  ^'  ^^"""^^  ^"'• 
^^Supra,p,7S7-  Co.  ^v.    Continental    Ins.    Co.    87 

!T^r^r;/T'  ^^""S'  fo  ^  Norman  v.  Wells.  17  Wend.  136; 

1^2  J.  &  V.  184;  I  K.  &  R.  105;  I  Mirick^v.    Bashford.   38   Barb.    191; 

R.  U  363;  I  R.  S.  748,  §  24,  and  now  ^f  ^^^^y  ^   j^   y.  Cent.  &  M.  R.  R. 

f  223,  Real  Prop.  Law.  r   q^^  7  N   Y.  Supp.  341 ;  Wilmurt 

i«  Taylor,   Landl.   &  Ten.,    S   439;  v.  McGrane,  16  App.  Div.  412. 

Comyn,  Landl.  &  Ten.  269,  and  see  21  United     Merchants*     Realty     & 

p.  167,  under  §  30,  supra.  Imp.  Co.  v.  Roth,  193  N.  Y.  570,  579. 

!•  Piatt,  Cov.  522 ;  Buck  v.  Binnen- 
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United  Merchants*  Realty  and  Improvement  Co.  ▼.  Rath.22  It  has  gen- 
erally been  assumed  that  where  an  ancient  statute  of  England  has 
formed  part  of  the  ancient  law  of  New  York,  that  the  received 
interpretation  of  "such  a  statute  is  binding  on  the  courts  of  this 
State.    But  such  an  assumption  is  not  always  verifiable. 

The  Revised  Statute  giving  lessees  the  same  rights  against 
assignees  of  reversions  that  they  they  might  have  had  against  their 
immediate  lessees  is  but  a  re-enactment  of  the  English  act  32 
Henry  VIII,  chapter  34,  which  was  a  part  of  the  law  of  the 
province  of  New  York,  and  thence  passed  definitively  into  the  law 
of  the  State.  It  is  needless  to  say,  that  the  statute  32  Henry  VIII, 
chapter  34,  never  before  was  extended  so  far  as  in  the  principal 
case  under  consideration.  In  England,  an  assignee  of  a  reversion  in 
order  to  have  the  benefit  of  the  statute  32  Henry  VIII,  chapter  34. 
must  be  the  assignee  of  the  entire  reversion.^ 

At  common  law,  on  the  expiration  of  a  tenancy,  the  legal  obliga- 
tion of  the  tenant  was  to  surrender  and  deliver  up  possession  of  the 
demised  premises  to  the  owner  of  the  reversion.  If  he  did  not  do 
this,  the  landlord  might  re-enter  peaceably,  or  have  the  benefit  of 
the  statute  against  forcible  entry  and  detainer.  The  Legislature  like- 
wise punished  a  holding  over,  at  the  landlord's  option,  by  a  double 
rent.^  But  in  no  case  in  England  has  the  statute  32  Henry  VIII, 
chapter  34,  been  deemed  to  extend  so  far  as  it  has  now  been  ex- 
tended in  this  State  in  the  case  under  consideration.  At  common 
law  no  right  of  entry  or  condition  broken  could  be  assigned  over 
and  all  such  assignments  depend  on  the  statute  32  Henry  VIII, 
chapter  34.^  A  person  holding  a  lease  before  entry  has  only  an 
interesse  termini.^  But  in  this  State,  as  in  England,  if  the  lease 
is  a  "  bargain  and  sale,"  the  Revised  Statute  of  Uses  will  execute 
the  use,  and  entry  does  not  now  seem  to  be  necessary  to  complete 
title  to  an  estate  for  years.^^  Nevertheless  a  lease  is  not  generally 
assumed  to  touch  a  reversion;  it  relates  to  possession  of  a  term, 
the  seisin  or  reversion  remaining  always  wholly  in  the  landlord,^ 

22  193  N.  Y.  570.  25  Supra,  pp.  196,  197,  758. 

23  Knights    Case,   5    Co.    55b;    but  262  Black.  Comm.   144;    i   Cruise, 
see  Bacon,  Abr.,  "  Lease  and  Terms      Dig.,  224. 

of    Lease,"    N.,    as    to    reversionary  ^7  Smith,  Landl.  &  Ten.,  12;  Stone 

leases.  v.  Auerbach,  117  N.  Y.  Supp.  734. 

2*4  Geo.  II,  chap.  28,  now  §  230,  2^2  Black.   Comm.   144,  and  cases 

Real  Prop.  Law.  cited. 
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But  the  principal  case  holds  otherwise,  and  that  the  new  lessee  is  an 
assignee  of  a  part  of  the  reversion  or  grantee  of  the  demised 
premises,  so  as  to  enable  him  to  treat  his  predecessor  in  possession 
as  a  hold-over.  It  cannot  be  said  that  at  common  law  a  lease  may 
not  take  effect  as  a  reversion,  for  there  are  cases  in  the  old  books 
holding  it  may.^®  But  the  point  in  the  principal  case  is,  that  the 
lease  operates  to  confer  on  the  new  lessee  a  right  in  gross,  which 
does  not  run  with  the  reversion  and  is  purely  personal  to  the  landlord, 
and  outside  of  the  terms  of  the  contract  with  the  new  lessee.^ 

An  embarrassment  in  deciding  that  a  right  in  gross  is  part  of  the 
reversion,  or  if  so  that  the  reversion  may  be  split  up,  is  that  it 
constructively  deprives  the  landlord  himself  of  any  action  on  the 
lease  for  breach  of  covenant  against  the  hold-over  during  the  term 
of  the  new  lease,  for  if  the  new  lessee  acquires  one  right  under  the 
lease  to  the  "  hold-over  "  he  must  succeed  to  all  the  rights  of  the 
landlord  on  such  lease.  Another  difficulty  in  this  departure  from 
the  common  law  would  seem  to  arise  where  there  is  a  hold-over, 
and  the  new  lease  contains  a  covenant  against  assignment,  and  the 
landlord  refuses  to  waive  this  covenant.  The  new  tenant,  by 
assenting  to  the  "  hold-over,"  virtually  assigns  his  term  to  the  hold- 
over in  contiavention  of  an  express  covenant  not  to  assign  it.  The 
landlord  may  have  an  insuperable  aversion  to  the  hold-over,  and 
yet  the  nev/  lessee  can  give  the  hold-over  possession,  under  the 
decision  in  the  principal  case. 

It  would  have  been  interesting  if  the  nature  of  a  "  hold-over's  " 
interest  had  been  better  considered,  as  it  is  a  mere  tenancy  by 
-sufferance,  and  at  common  law  held  not  assignable  so  as  to  bind 
any  one  except  the  tenant  himself. ^^  * 

The  right  of  a  landlord  to  treat  a  hold-over  as  a  tenant  for 
another  year  is  a  purely  personal  right,  or  a  right  in  gross,  which 
is  not  part  of  the  land  and  does  not  run  with  the  land,  and  is 
therefore  not  affected  by  the  statute  relating  to  assignees  of  rever- 
sions.^ 32  Henry  VIII,  chapter  34,  of  which  this  section  is  only  a 
re-enactment  by  th^  authority  of  the  new  State  as  successor  to  the 
former  sovereignty,  relates  only  to  reversions.  But  the  decision 
in  the  principal  case  is  now  the  other  way. 

^  Cited,  Bacon,   Abr.,  Leases  and  ^i  Shopland    v.    Rydler,    Cro.    Jac. 

Terms  of  Years,  N.  55 ;  Co.  Litt.,  57b ;  and  see  3  East,  451. 

*>  Piatt    on     Covenants     (Ed.    of  32  piatt    on    Covenants,    251,    527, 

1829),  522,  534.  538.  538,  541. 
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X  Revised  SUtntes,  748,  S^tion  25,  Supra.  The  provisions  of  i  Re- 
vised Statutes,  748,  section  25,  were  an  epitome  of  chapter  98  of 
the  Laws  of  1805,  ^s  it  was  re-enacted  in  the  Revised  Laws  of 
1813.^  In  the  remarks  under  section  31  of  the  Real  Property 
Law,  the  remedies  reserved  on  fee  farm  grants,  or  those  grants 
in  fee  subject  to  perpetual  rents,  have  been  freely  discussed,®*  and 
it  is  not  necessary  to  repeat,  in  detail,  the  causes  which  led  to  the 
act  of  1805.  We  may  now  confine  our  attention  to  the  salient 
points  involved  in  this  branch  of  section  223  of  the  Real  Property 
Law.^  In  the  first  place  we  must  remember,  that  the  act  32 
Henry  VIII,  chapter  34^  (embodied  in  i  R.  S.  747,  §§  23,  24), 
had  no  relation  to  assignments  of  perpetual  rents  reserved  on 
estates  in  fee,  for  there  the  tenant  of  the  rent  had  no  reversion.'' 
As  after  the  Statute  Quia  Emptores  no  subject  could  reserve  a 
rent  as  a  mere  incident  of  tenure,  the  reservation  of  a  perpetual 
rent  seek,  or  one  unaccompanied  with  a  charge  on  land,  or  a  clause 
reserving  right  of  distress  or  re-entry,  was,  at  common  law,  a  very 
precarious  security  even  in  the  hands  of  the  original  grantee.** 
Indeed,  it  was  claimed  in  New  York  that  the  assignees  and  devisees 
of  a  tenant  of  a  perpetual  rent  had  practically  no  remedy  what- 
ever.*® This  claim  extended  even  to  rents  charge,  such  as  were 
usual  in  the  Manors  of  Rensselaer  and  Livingston.*^ 

The  act  of  1805,  extending  the  remedies  and  rights  of  the  act  32 
Henry  VIII,  chapter  34,  to  assignees  of  rents  reserved  on  grants  in 
fee,  was  long  considered  the  basis  of  protection  to  all  devisees, 
assignees  and  heirs  of  perpetual  rents  in  New  York.**  Chapter  396 
of  the  Laws  of  i860,  however,  purported  to  repeal  the  act  of  1805 
and  its  re-enactments  as  far  as  possible,  making  them  inapplicable 
to  grants  in  fee  made  prior  to  1805  or  subsequently  to  i860.    The 

83  I  R.  L.  364,  §  3,  and  thence  in-  conditions  subsequent,  and  the  right 

troduced  in  i  R.  S.  748,  §  23.  to     distrain,     but     not     invariably. 

^^  Supra,  pp.  190-201.  {Vide  Hosford  v.  Ballard,  39  N.  Y. 

^  Supra,  p.  756.  at  p.   150.)     Cf.  chap.  14,  Laws  of 

^  Supra,  p.  757.  1774. 

s^Comyn,  Landl.  &  Ten.  267;  Van  ^^  Supra,   pp..  195,    196.     See,   also, 

Rensselaer  v.  Read,  26  N.  Y.  at  p.  the   curious   history  of  the   tenants* 

569.  side   of   the    anti-rent .  difficulties   in 

88  The  right  of  distraint  depended  New  York,  set  out  in  a  book  entitled 

on  fealty  and  tenure  at  common  law.  "  Rents,  Covenants  and  Conditions," 

Supra,  p.  85.  by     Bingham    and    Colvin,    Albany, 

^  Supra,  pp.  195,  196.  1857.     Sed   cf,    chap.    14,   Laws   of 

*<>  These    grants    usually    reserved  1774. 
the  right  to  re-enter  for  breach  of 
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object  of  this  repeal  was  supposed  to  be,  nay,  undoubtedly  was,  to 
take  away  or  embarrass  the  remedies  of  devisees,  assignees  or  heirs 
of  perpetual  rents,  reserved  on  deeds  in  fee.*^  But  subsequently 
to  i860,  it  was  held  that  the  remedies  of  assignees,  devisees  and 
heirs  of  perpetual  rents  reserved  in  deeds  in  fee,  were  independent 
of  the  act  of  1805,  and  that  an  action  on  the  covenant  lay  at  com- 
mon law ;  **  that  the  covenant  ran  with  the  land,  and  might  be  taken 
advantage  of  by  grantees,  devisees  and  assignees  of  the  original 
covenantee.**  This  decision  puts  the  remedies  on  covenants  for  the 
payment  of  rent,  and  on  conditions  for  re-entry,**  contained  in 
deeds  in  fee,  at  rest  in  New  York,  independently  of  the  act  of  1805 
and  its  several  enactments  and  of  this  section  of  the  Real 
Prqperty  Law.**  Even  proof  of  non-payment  of  rent  for  a  period 
of  sixty-three  years  will  not  raise  a  conclusive  presumption  of 
release  of  rent  reserved,  when  the  covenant  sued  on  remains  in 
possession  of  the  covenantee,  or  his  heirs  and  assigns.*^ 

Remedies  of  Hein  of  Lessor.  Before  this  section,  the  remedies  of 
heirs  by  entry,  action  or  otherwise,  on  breaches  of  covenants  in 
leases,  were  provided  by  statute.*®  They  might  maintain  action 
for  waste,**  and  their  right  of  action  was  not  impaired  by  descent 
cast.*^ 

Aaaigiiees  of  Lessees.  The  assignee  of  a  lease  is  liable  for  rent  until 
he  assigns,  but  no  longer,  unless  he  stipulates  otherwise.^ 

Orisiiial  Lessees  always  liable  on  Covenant.  But  the  original  lessee  re- 
mains liable  for  rent  even  after  assignment  by  him,  as  he  covenants 
to  pay  the  same.*® 


^See  reporter's  note  to  Cruger  v. 
McLanry,  41  N.  Y.  at  p.  227. 
*8Van  Rensselaer  v.  Read,  26  N. 

Y.  558. 

**Van  Rensselaer  v.  Read,  26  N. 
Y.  558. 

**^Van  Rensselaer  v.  Read,  26  N. 
Y.  at  p.  576;  Van  Rensselaer  v.  Den- 
nison,  35  id.  393;  Cruger  v.  Mc- 
Lanry, 41  id.  at  p.  222;  Michaels  v. 
Fishel,  169  id.  391;  cf.  Graves  v. 
Deterling,  120  id.  at  p.  457. 

*<*Bradt  v.  Church,  no  N.  Y.  537; 
Taylor,  Landl.  &  Ten.  note  to  §  261 
(8th  ed.)  Cf.  Jones  v.  Reilly,  174 
N.  Y.  97,  104. 

♦"^  Central  Bank  v.  Heydorn,  48  N. 
y.  a6o;  cf,  \  72,  Real  Prop.  Law. 


^ I  R.  S.  747>  S  23;  Laws  of  1846^ 
chap.  274. 

«2  R.  S.  334,  8  4;  Code  Civ. 
Proc.,  S  1652. 

«>  2  R.  S.  295,  fi  15 ;  Code  of  Proc, 
t  87;  Code  of  Civ.  Proc,  §  374, 

w  Dassori  v.  Zarck,  71  App.  Div. 
538;  Fechler  v.  Schonger,  53  Misc 
Rep.  650;  Marone  v.  Hinckel  Brew- 
ing Co.,  126  App.  Div.  554;  Stone  v. 
Auerbach,  117  N.  Y.  Supp.  734;  and 
see  p.  877,  infra. 

BsPost  V.  Jackson,  17  Johns.  239; 
Ranger  v.  Bacon,  3  Misc  Rep.  95; 
Manley  v.  Berman,  60  id.  91 ;  and  see 
p.  877»  infra. 
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§  224.  Attornment  by  tenant.  The  attornment  of  a  tenant  to 
a  stranger  is  absolutely  void,  and  does  not  in  any  way  affect 
the  possession  of  the  landlord  unless  made  either : 

1.  With  the  consent  of  the  landlord;  or, 

2.  Pursuant  to  or  in  consequence  of  a  judgment,  order,  or 
decree  of  a  court  of  competent  jurisdiction;  or, 

3.  To  a  mortgagee,  after  the  mortgage  has  become  for 
felted. 

Formerly  section  194,  Real  Property  Law  of  1896,  chapter  XL VI,  General 
Laws : 

§  194.  Attornment  by  tenant. — The  attornment  of  a  tenant  to  a  stranger 
is  absolutely  void,  and  does  not  in  any  way  affect  the  possession  of  the 
landlord  unless  made  either: 

1.  With  the  consent  of  the  landlord;  or, 

2.  Pursuant  to  or  in  consequence  of  a  judgment,  order,  or  decree  of  a 
court  of  competent  jurisdiction;  or, 

3.  To  a  mortgagee,  after  the  mortgage  has  become  forfeited.® 

Section  194  was  formerly  i  Revised  Statutes,  744,  section  3: 

§  3.  The  attornment  of  a  tenant  to  a  stranger  shall  be  absolutely  void, 

and  shall  not  in  any  wise  affect  the  possession  of  his  landlord,  unless  it  be 

made, 

1.  With  the  consent  of  the  landlord:  or, 

2.  Pursuant  to,  or  in  consequence  of,  a  judgment  at  law,  or  the  order  or 
a  decree  of  a  court  of  equity:  or, 

3.  To  a  mortgagee  after  the  mortgage  has  become  forfeited.^* 

Attornment.  At  common  law,  an  attornment  was  the  assent  of 
the  tenant  to  a  grant  of  the  seigniory.  This  grant,  as  the  rela- 
tion of  lord  and  tenant  involved  reciprocal  obligations,  could  not  be 
made  without  the  tenant's  consent."  Such  consent  was  an  "  attorn- 
ment." ^  But  this  restraint  on  the  lord's  power  of  alienation  soon 
wore  away."  Even  after  the  gradual  amelioration  of  the  feudal 
law,  an  attornment  of  the  tenant  was  still,  however,  necessary  for 
some  purposes  when  a  landlord  assigned  a  reversion.^  The  leg2\ 
doctrine  of  attornment  had  three  purposes:     (i)  TTiat  the  tenant 

58  Repealed  by  Real  Prop.  Law  of  87  2  Black.  Comm.  72. 

1909,  S  460,  art.  14,  chap.  50,  Con-  88  3  preston.  Abstracts  of  Title,  8a. 

solidated  Laws.    See  below,  I  460.  Prior  to  4  &  5  Anne,  the  grant  of  a 

8*  Repealed,    chap.    547,    Laws    of  reversion  or  an  incorporeal  heredita- 

1896.  ment  was  not  perfect  till  attornment ; 

88  Co.  Litt.  309a ;  Litt.,  §  551 ;  see  and  see  Comyn,  Landl.  &  Ten.  423. 
f  248,  Real  Prop.  Law. 

8«See  present  definition  of  attorn- 
ment, Austin  V.  Ahcarne,  61  N.  Y.  6. 
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might  not  be  subjected  to  a  new  landlord  without  his  consent;  (2) 
that  he  might  know  to  whom  to  render  services  and  pay  rent,  and 
distinguish  between  an  unlawful  and  lawful  taking  or  distraint  of 
his  cattle  by  persons  claiming  to  be  his  landlords;  (3)  that  by  such 
attornment,  the  grantee  of  the  reversion  might  be  put  in  acknowl- 
edged and  public  possession.*^ 

The  necessity  of  attornment  -was  partly  avoided  by  the  method 
of  conveying  to  uses  under  the  statute  27  Henry  VIII,  chapter 
10,  and  by  the  Statutes  of  Wills  (32,  34  &  35  Henry  VIII),  by 
which  the  estate  was  vested  in  the  devisee.^  Finally  the  necessity 
for  an  attornment  was  almost  entirely  removed  by  two  later  stat- 
t^tes.®^  These  two  acts,  not  extending  to  the  province  of  New  York, 
were  substantially  re-enacted  here  in  1773  and  1774.®  In  1788, 
these  two  later  English  acts  were  again  re-enacted  by  the  State 
Legislature,®  and  thence  passed  into  subsequent  revisions,®*  includ- 
ing the  Revised  Statutes^  and  this  present  law.®*  By  virtue  of 
these  enactments,  attornment  is  not  now  necessary  to  an  assignment 
of  a  reversion. 

XX  George  II,  Chapter  19.  The  present  sections  of  the  Real  Prop- 
erty Law®^  are  not  essentially  different  from  the  English  statutes 
cited  above.®®  The  latter  law  (11  Geo.  II)  was  copied  into  Jones 
&  Varick's  Revision,  and  enacted  in  the  following  words : 

And  whereas  the  possession  of  estates  in  lands,  tenements  and  heredita- 
ments, is  rendered  very  precarious,  by  the  frequent  and  fraudulent  practice 
of  tenants,  in  attorning  to  strangers  who  claim  title  to  the  estates  of  their 
respective  landlord  or  landlords,  lessor  or  lessors,  who  by  that  means  are 
turned  out  of  possession  of  their  respective  estates,  and  put  to  the  difficulty 
and  expense  of  recovering  the  possession  thereof,  by  actions  or  suits  at  law : 
For  remedy  whereof,  Be  it  further  enacted,  by  the  authority  aforesaid.  That 
all  and  every  such  attornment  or  attornments  of  any  tenant  or  tenants  of 
any  messages,  lands,  tenements  or  hereditaments,  shall  be  absolutely  null 
and  void,  to  all  intents  and  purposes  whatsoever,  and  the  possession  of  their 

»  Gilbert,  Tenures,  81.  « 2  J.  &  V.  240,  J  28;  id,  281,  S  32. 

«0Comyn,    Landl.    &    Ten.    423;  «*  i  K.  &  R.  134;  id.  357;  i  R.  L 

Archbold,  Landl.  &  Ten.  76.  of  1813.  443;  id.  525. 

•14  Anne,  chap.   16,  §§  9,   10;   li  « i  R.  S.  744»  8  3;  id.  739.  I  146. 

Geo.  II,  chap.  19,  I  II.  ®®l    224,    Real    Prop.    Law;    id., 

«2  Van  Schaack's  N.  Y.  Laws,  768,  §   248;   O'Donnell   v.    Mclntyre,   37 

I  7;  N.  Y.  Laws  of  1774,  chap.  14.  Hun,  623. 

It  was  thought  that  the  doctrine  of  ^  J  224,  supra;  §  248,  infra. 

attornment  had  a  limited  application  ^4  Anne,  chap.   16;    11   Geo.  II» 

in  America  even  before  these   stat-  chap.  19.    These  acts  are  set  out  ill 

tites.    I    Hilliard,    Real    Prop.    190.  Archbold,  Landl.  &  T«n.  76, 
This  is  shown  by  the  date  of  the  re- 
enactments  in  New  York. 
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respective  landlord  or  landlords,  lessor  or  lessors,  shall  not  be  deemed  or 
construed  to  be  in  any  wise  changed,  altered  or  affected,  by  any  such  attorn- 
ment or  attornments :  Provided  always.  That  nothing  herein  contained, 
shall  extend  to  vacate  or  affect  any  attornment  made  pursuant  to  and  in 
consequence  of  some  judgment  at  law,  or  decree,  or  order  of  a  court  of 
equity,  or  made  with  the  privity  and  consent  of  the*  landlord  or  landlords,, 
lessor  or  lessdrs,  or  to  any  mortgagee,  after  the  mortgage  is  become  for- 
fcited.8» 

The  substance  of  the  act  4  Aime,  chapter  16,  was  also  re-enacted 
saving  rents  paid  by  tenant  without  notice  of  assignment  of 
reversionJ^ 

Attormnent  to  Mortgagee.  While  the  statutes  mentioned  above  have 
almost  dispensed  with  the  necessity  of  attornment,  they  have  not 
done  so  entirely  J*  Even  at  the  present  day  in  New  York,  attorn- 
ment to  a  mortgagee  is  necessary  where  mortgagor  in  possession 
executes  a  lease,  and  then  defaults.  The  mortgagee  cannot  take 
advantage  of  a  lease,  made  subsequent  to  his  mortgage,  unless  tenant 
attornsJ^  As  such  a  lease  is  ineffectual  against  the  prior  mortgage  '^ 
without  an  attornment,  it  is  not,  and  ought  not  to  be,  binding  on  the 
tenantJ*  An  attornment  to  mortgagee  is,  however,  expressly 
allowed  by  this  section  of  the  actJ*^  As  to  whether  such  attorn- 
ment constitutes  a  new  tenancy,  or  a  continuance  of  the  old,  for 
the  purpose  of  back  rents,  there  is  a  decided  difference  of  opinion.^* 


«>2  J.  &  V.  240;  adopted  with  a 
verbal  change  or  two  in  i  K.  &  R. 
134;  I  R.  L.  of  1813,  443. 

■^oVan  Schaack,  768;  2  J.  &  V. 
281;  S  32,  I  R.  L.  525;  I  R.  S.  739, 
f  146.  See  under  S  248,  Real  Prop. 
Law,  infra. 

'^  2  Bingh.  59 ;  i  Powell,  Mort- 
gages, 174,  n. ;  Austin  v.  Aheame,  61 
N.  Y.  6;  O'Donnell  v.  Mclntyre,  118 
id.  156;  Merritt  v.  Smith,  27  Misc. 
Rep.  366. 

''^  Moran  v.  The  Pittsburgh,  Cin. 
&  St.  Louis  R.  R.  Co.,  32  Fed.  78; 
Sprague  Nat.  Bank  v.  Erie  R.  R. 
Co.,  22  App.  Div.  526;  Archbold, 
Landl.  &  Ten.  77;  Grand  Trunk  Ry. 
Co.  v.  Central  Vermont  R.  Co.,  91 
Fed.  696;  Commonwealth  Mort.  Co. 
V.  De  Walthoff,  62  Misc.  Rep.  639; 


cf.  Goodnow  v.  Pope,  31  id.  475; 
Ely  V.  Collins,  45  id.  245;  Wacht  v.. 
Erskine,  61  id.  97. 

TSWhalin  v.  White,  25  N.  Y.  462; 
Cowley  V.  Cart,  44  id.  382;  Derby  v. 
Brandt,  99  App.  Div.  257. 

^*  Taylor,  Landl.  &  Ten.  121. 

•^5  O'Donnell  v.  Mclntyre,  118  N. 
Y.  156;  Austin  v.  Ahearne,  61  id.  6; 
Jones  V.  Clark,  20  Johns.  51 ;  Brown, 
v.  Dean,  3  Wend.  208 ;  Simers  v.  Sal- 
tus,  3  Den.  214;  cf.  i  R.  S.  744,  §  3; 
I  R.  L.  443,  §  28;  II  Geo.  II,  chap. 

19. 
'*•  Cf.  Austin  v.  Aheame,  61  N.  Y. 

6;  Taylor,  Landl.  &  Ten.  (8th  ed.)„ 

§8  121,  442,  notes;  McGregor  v.  The 

Board  of  Ed.  City  N.  Y.,  107  N.  Y. 

5". 
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Attonunent  to  Stranger.  While  an  attornment  to  a  stranger  is 
void  as  to  the  landlord  since  ii  George  11,'^  it  may  be  binding  as 
to  the  tenant/®  and  valid  with  the  consent  of  the  landlord,*^®  or  if 
made  pursuant  to  a  judgment  of  a  competent  court.**  But  where 
the  judgment  is  reversed,  the  attornment  is  a  nullity  again.®^ 


■^O'Donnell  v.  Mclntyre,  Ii8  N. 
Y.  is6;  s.  c,  below,  zi  Hun,  623; 
Lawrence  v.  Brown,  5  N.  Y.  394, 
405;  Freeman  v.  Ogden,  40  id.  105, 
109;  Jackson  ex  dem.,  etc.  v.  De 
Lancey,  13  Johns.  537;  Jackson,  ex 
dem.,  etc.  v.  Harper,  5  Wend.  246; 
Jacksoo  V.  Miller,  6  id.  228 


TO  Kenada  v.  Gardner,  3  Barb.  589. 

7»  I  224,  supra;  Jackson  v.  Brush, 
20  Johns.  5 ;  cf,  Moflfatt  v.  Smith,  4 
N.  Y.  126. 

^  8  224,  Real  Prop.  Law,  supra, 

u  Ross  V.  Keman,  31  Hon,  164.   • 
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§225.  Notice  of  action  adyerse  to  possession  of  tenant. 

Where  a  process  or  summons  in  an  action  to  recover  the  real 
property  occupied  by  him,  or  the  possession  thereof,  is 
served  upon  a  tenant,  he  must  forthwith  give  notice  thereof 
to  his  landlord;  otherwise  he  forfeits  the  value  of  three 
years'  rent  of  such  property,  to  the  landlord  or  other  person 
of  whom  he  holds. 

Formerly  section  195,  Real  Property  Law  of  1896,  chapter  XLVl,  General 
*Laws: 

§  195.  Notice  of  action  adverse  to  possessioii  of  tenant. — Where  a  process 
or  summons  in  an  action  to  recover  the  real  property  occupied  by  him,  or 
the  possession  thereof,  is  served  upon  a  tenant,  he  must  forthwith  give 
notice  thereof  to  his  landlord;  otherwise  he  forfeits  the  value  of  three 
year's  rent  of  such  property,  to  the  landlord  or  other  person  of  whom  he 
holds.  ' 

Formerly  i  Revised  Statutes,  748,  section  27: 

8  27.  Every  tenant  to  whom  a  declaration  in  ejectment,  or  any  other  proc- 
ess, proceeding  or  notice^  of  any  proceeding,  to  recover  the  land  occupied 
by  him,  or  the  possession  thereof,  shall  be  served,  shall  forthwith  give 
notice  thereof  to  his  landlord,  under  the  penalty  of  forfeiting  the  value 
of  three  years  rent  of  the  premises  so  occupied  by  him,  which  may  be  sued 
for  and  recovered  by  the  landlord  or  person  of  whom  such  tenant  holds.^ 

Comment  on  this  Enactment.  Since  ejectment  became  a  possessory 
action,  the  tenant  in  possession  is  always  prima  facie  the  real  party 
in  interest  in  actions  of  this  nature.®  Yet  the  tenant's  possession 
is,  in  reality,  the  landlord's  possession.^ 

The  landlords  were,  at  an  early  time,  deemed  proper  parties  to  an 
action  of  ejectment,  and  were  let  in  to  defend  by  statute  f^  but  as  an 
ejectment  might  still  be  brought  against  the  tenant  alone  by  a 
stranger,  in  order  to  prevent  collusion,  the  statute  ii  George  II, 
chapter  19,  section  12,  provided:  "That  every  tenant  to  whom  a 
declaration  in  ejectment  shall  be  delivered  shall  give  notice  thereof 
to  his  landlord,  under  penalty  of  forfeiting  the  value  of  three  years 
improved,  or  rack,   rent."     This   statute  did  not  extend   to   the 

82  Repealed,    chap.    547,    Laws    of  84  Bedlow  v.  New  York  Floating 

1895.  Dry    Dock    Co.,    112    N.    Y.    263; 

88  Tyler,  Ejectment,  442;   fi§   1502,  Schneider  v.  Mali,  84  App.  Div.  16. 

1503,    I    3343,    subd.    20,    Code    Civ.  86  n  Geo.  II,  fi  13;  chap.  14,  N.  Y. 

Proc.;  Fiero,  Special  Actions,  chap.  Laws  of  1774;  2  J.  &  V.  241,  I  30: 

I.  Adams,  Ejectment,  226. 
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province  of  New  York,  but  was  re-enacted  here  in  1774,®®  and  from 
time  to  time  thereafter,^^  and  thus  passed  into  the  Revised  Statutes^ 
and  the  present  law.®® 

The  tenant's  seisin  or  possession  being  in  law  the  landlord's 
possession,  he  cannot  question  the  landlord's  title,®^  but  if  tenant 
is  excluded  by  a  third  person  under  a  title  paramount,  he  may 
defend  an  action  for  rent  by  his  landlord,®^  and  show  that  the  title 
of  the  landlord  is  at  an  en-d.®^ 

80  Chap.  14,  Laws  of  1774-  »  Prevot  v.  Lawrence,  51   N.  Y. 

87  2  J.  &  V.  241.  §  29;  I  K.  &  R.      ^'9;  Tilyou  v.  Reynolds,  108  id.  558. 


134;  I  R.  L.  443. 


563;  Wallace  v.  Ocean  Grove  Assn., 
148  Fed.  62. 

8S  I  R.  S.  748,  8  27.  91  Smith  v.  Barber  No.  i,  112  App. 

a»§  225,  supra;  Stewart  v.  Smith,      Div.    187;   Cohen  v.   Carpenter,    128 
4    Abb.    Ct.    App.    Dec.    306,    307;      id.  862. 
Rigney  v.  Coles,  6  Bosw.  479,  493.  «2  Archbold,  LandL  &  Ten,  219. 
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§  226.  Effect  of  renewal  on  sub-lease.  The  surrender  of  an 
under-lease  is  not  requisite  to  the  vaHdity  of  the  surrender 
of  the  original  lease,  where  a  new  lease  is  given  by  the  chief 
landlord.  Such  a  surrender  and  renewal  do  not  impair  any 
right  or  interest  of  the  chief  landlord,  his  lessee  or  the  holder 
of  an  under-lease,  under  the  original  lease;  including  the 
chief  landlord's  remedy  by  entry,  for  the  rent  or  duties  se- 
cured by  the  new  lease,  not  exceeding  the  rent  and  duties 
reserved  in  the  original  lease  surrendered. 

Formerly  section  196,  Real  Property  Law  of  1896,  chapter  XL VI,  General 
Laws: 

I  196.  Effect  of  renewal  on  sub-lease.— The  surrender  of  an  under-lease  is 
not  requisite  to  the  validity  of  the  surrender  of  the  original  lease,  where  a 
new  lease  is  given  by  the  chief  landlord.  Such  a  surrender  and  renewal  do 
not  impair  any  right  or  interest  of  the  chief  landlord,  his  lessee  or  the 
holder  of  an  under-lease,  under  the  original  lease;  including  the  chief 
landlord's  remedy  by  entry,  for  the  rent  or  duties  secured  by  the  new 
lease,  not  exceeding  the  rent  and  duties  reserved  in  the  original  lease 
surrendered.®* 

Section  196  was  formerly  i  Revised  Statutes;  744,  section  2 : 
fi  2.  If  any  lease  be  surrendered  in  order  to  be  renewed,  and  a  new  lease 
be  made  by  the  chief  landlord,  such  new  lease  shall  be  good  and  valid  to  all 
intents  and  purposes,  without  a  surrender  of  all  or  any  of  the  under  leases 
derived  out  of  such  original  lease  so  surrendered;  and  the  chief  landlord^ 
his  lessee,  and  the  holders  of  such  under  leases,  shall  enjoy  all  their  rights 
and  interests,  in  the  same  manner  and  to  the  same  extent,  as  if  the  original 
lease  had  been  still  continued;  and  the  chief  landlord  shall  have  the  same 
remedy  by  distress,  or  entry  upon  the  demised  premises  for  the  rents  and 
duties  secured  by  such  new  lease,  so  far  as  the  same  do  not  exceed  the 
rents  and  duties  reserved  in  the  original  lease  so  surrendered.^  (Amended 
by  chap.  274,  Laws  of  1846,  abolishing  distress.)^ 

History  of  this  Enactment.  At  common  law,  a  lease  for  lives  or 
years  could  not  be  renewed  without  a  surrender  not  only  of  the 
lease  itself,  but  of  all  the  under  leases  which  had  been  derived  out 
of  it;  so  that  it  was  in  the  power  of  the  under  tenants  to  prevent 
or  delay  the  renewal  of  the  principal  lease  by  refusing  to  surrender 
their  under  leases.*®  But  by  statute  4  George  II,  chapter  28,  sec- 
tion 6,  this  hardship  was  remedied,  and  the  new  lessee  was  given 

w  Repealed  by  Real  Prop.  Law  of         M  Conkey  v.  Hart,  14  N.  Y.  22. 
1909,   f  460,  art.   14,  chap.  50,  Con-         ^Archbold,  Landl.  &  Ten.  64. 
Bolidated  Laws.    See  below,  I  460. 

M  Repealed,    chap.   547i   Laws   of 
i8g5. 
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remedies  against  the  original  sub-tenants,  holding  under  the  origi- 
nal demise.  This  statute  being  passed  only  in  1731,  did  not  extend 
to  the  province  of  New  York.  But  it  was  re-enacted  here  in  1774.^ 
After  **  Independence "'  the  statute  was  again  re-enacted  in  the 
general  ^revision  of  1788,®®  and  thence  passed  into  subsequent  re- 
visions,^ and  finally  into  the  Revised  Statutes*  and  the  present 
law.2 

Assignment  or  Sublease.  Whether  the  arrangement  by  which  ten- 
ant parts  with  his  term  is  an  assignment  of  the  lease,  or  a 
sublease,  is  sometimes  a  very  close  question,  depending  on  the  inten- 
tion, or  on  some  slight  modification  of  the  original  lease.^  Sub- 
letting is  not  an  assignment,*  and  yet  virtually  underletting  the 
entire  interest  or  estate,  by  whatever  name  it  is  called,  is  in  law 
an  assignment.*^ 

Effect  of  Surrender  of  a  Lease.  The  effect  of  such  a  surrender  as  be- 
tween the  parties  is  to  merge  the  term.  But  the  rights  of  strangers 
and  subtenants  are  not  thereby  affected;  they  are  preserved,  while 
the  equitable  rights  of  the  original  landlord  against  the  under  ten- 
ants are  protected  and  secured  by  this  statute.®  A  subtenant  on 
a  surrender  of  the  original  lease  becomes  the  tenant  of  the  original 
landlord  if  he  continue  in  possession.'' 

Surrender,  how  Made.  A  surrender  of  a  demise  for  a  term  of  years 
must  now  be  in  writing,®  unless  it  hav6  less  than  a  year  to  run.* 
But  a  surrender  may  be  implied  from  acts  inconsistent  with  the 
relation  of  landlord  and  tenant.^^    Thus,  the  acceptance  of  a  valid 


wChap.   14,  N.  Y.  Laws  of  1774. 

« 2  J.  &  V.  233,  S  26. 

»K.  &  R.  134,  8  26;  I  R.  L.  442, 
I26. 

1 1  R.  S.  744,  fi  2 ;  4  Kent,  Comm. 
104. 

2 1  226,  supra. 

■  Shumer  v.  Hurwitz,  49  Misc. 
Rep.  121;  Post  v.  Kearney,  2  N. 
Y.  394;  Collins  V.  Hasbrouck,  56  id. 
157;  Herzig  v.  Blumenkrohn,  122 
App.  Div.  756. 

*  Herzig  v.  Blumenkrohn,  122  App. 
Div.  756. 

•Stewart  v.  Long  Island  R.  R. 
Co.,  IC2  N.  Y.  601,  608. 

^Archboldp  LandL  &  Ten.  84;  4 
Kent,  Comm.  104;  Weis  v.  Mendcl- 
son,  24  Misc.  Rep.  692;  O'Shinsky  v. 


Greenberg,  39  id.  342;      cf.  Coc  v. 
Hobby,  72  N.  Y.  141,  146;  Ballou  v. 
Baxter,  28  N.  Y.  St  Rep.  431 ;  Bove 
V.  Coppola,  45  Misc.  Rep.  636. 
f  Moskowitz  v.  Diringen,  48  Misc. 

Rep.  543. 
^§  242,  Real   Prop.  Law;  Rowan 

V.    Lytic,    II    Wend.    6x6;    Allen   v. 

Jaquish,  21  id.  628. 

•Smith  V.  Devlin,  23  N.  Y.  363; 
Tallman  v,  Earle,  37  N.  Y.  St.  Rep. 
271;  Sherman  v.  Engel,  18  Misc. 
Rep.  484. 

10  Gray  v.  Kaufman  Dairy,  etc., 
Co.,  162  N.  Y.  388;  Dorrance  v. 
Bonesteel,  51  App.  Div.  129;  Warren 
V.  Cochrane,  128  Fed.  553;  Gutman 
V.  Conway,  45  Misc.  Rep.  368. 
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and  complete  new  lease,  contract,  or  deed  of  the  fee,  may  operate 
as  a  surrender  in  law  without  an  express  surrender.^^  A  surrender 
cannot  be  to  a  stranger.^^ 

Abandonment  not  a  Surrender.  An  abandonment  under  a  special  law 
permitting  lessees  to  vacate,  is  not  a  surrender.*' 

Surrender  does  not  Affect  Rent  Accrued.  Where  surrender  takes  ef- 
fect from  a  day  certain,  tenant  is  not  relieved  from  rent  then 
accrued  and  payable,  even  though  a  payment  is  for  a  tiipe  subse- 
quent to  actual  surrender." 


'1  Bailey  v.  Delaplaine,  i  Sandf.  5; 
Livingston  v.  Potts,  16  Johns.  28; 
Van  Rensselaer's  Heirs  v.  Penni- 
man,  6  Wend.  569;  Schieffelin  v. 
Carpenter,  15  id.  400;  Smith  v. 
Niver,  2  Barb.  180;  Bedford  v.  Tcr- 
hune,  30  N.  Y.  453;  Coe  v.  Hobby, 
72  id.  141;  Qiamberlaln  v.  Dunlop, 
126  id.  45;  Lewis  v,  Angermiller,  89 


Hun,   65;   Underbill  v.   Collins,   132 
N.   Y.  269,  272;   James  v.  Coe,  31 
Misc.  Rep.  653. 
12  Barkley  v.  McCue,  25  Misc.  Rep. 

738. 
18  §  227,  Real  Prop.  Law ;  Laws  of 

i860,  chap.  345. 

i^Kahn  v.  Simons,  25  Misc.  Rep. 

737;  Barkley  v.  McCue,  id.  7^ 
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§227.  When  tenant  may  surrender  premises.    Where  any 

building,  which  is  leased  or  occupied,  is  destroyed  or  so  in- 
jured by  the  elements,  or  any  other  cause  as  to  be  untenant- 
able, and  unfit  for  occupancy,  and.no  express  agreement  to 
the  contrary  has  been  made  in  writing,  the  lessee  or  occupant 
may,  if  the  destruction  or  injury  occurred  without  his  fault 
or  neglect,  quit  and  surrender  possession  of  the  leasehold 
premises,  and  of  the  land  so  leased  or  occupied ;  and  he  is 
not  liable  to  pay  to  the  lessor  or  owner,  rent  for  the  time 
subsequent  to  the  surrender. 

t  197.  When  tenant  may  surrender  premises.—  Where  any  building,  which 
Formerly  section  197,  Real  Property  Law  of  1896,  chapter  XLVI,  General 
Laws: 

is  leased  or  occupied,  is  destroyed  or  so  injured  by  the  elements,  or  any 
other  cause  as  to  be  untenantable,  and  unfit  for  occupancy,  and  no  express 
agreement  to  the  contrary  has  been  made  in  writing,  the  lessee  or  occupant 
may,  if  the  destruction  or  injury  occurred  without  his  fault  or  neglect,  quit 
and  surrender  possession  of  the  leasehold  premises,  and  of  the  land  so 
leased  or  occupied;  and  he  is  nOt  liable  to  pay  to  the  lessor  or  owner,  rent 
for  the  time  subsequent  to  the  surrender.^^ 

Section  197  was  formerly  chapter  345,  Laws  of  i860: 

An  Act  in  relation  to  the  rights  and  liabilities  of  owners  and  lessors,  and 

of  lessees  and  of  occupants  of  buildings. 

Passed  April  13,  i860. 

The  People  of  the  State  of  New  York,  represented  in  Senate  and 
Assembly,  do  enact  as  follows: 

Section  i.  The  lessees  or  occupants  of  any  building  which  shall,  without 
any  fault  or  neglect  on  their  part,  be  destroyed,  or  be  so  injured  by  the 
elements,  or  any  other  cause,  as  to  be  untenantable  and  unfit  for  occupancy, 
shall  not  be  liable  or  bound  to  pay  rent  to  the  lessors  or  owners  thereof, 
after  such  destruction  or  injury,  unless  otherwise  expressly  provided  by 
written  agreement  or  covenant,  and  the  lessees  or  occupants  may  thereupon 
quit  and  surrender  possession  of  the  leasehold  premises,  and  of  the  land  so 
leased  or  occupied. 

I  3.  This  act  shall  take  eflfect  immediately.*® 

Common  Law.  At  common  law,  if  a  lease  contain  no  provision 
to  the  contrary,  and  there  is  a  covenant  to  pay  rent,  the  tenant  can 
be  compelled  to  pay  rent  though  the  buildings  are  destroyed  by 

18  Repealed  by  Real  Prop.  Law  of         i«  Repealed,    chap.    547.    Laws    of 
1909,   §  460,  art.   14,  chap.  50,  Con-      1896. 
solidated  Laws.     See  below,  §  460. 
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fire,^^  or  lightning,^®  provided  such  destruction  was  not  before 
entry,^^  and  the  lease  covers  the  ground.^^  The  landlord  is  not 
obliged  to  rebuild  in  the  absence  of  an  express  covenant  so  to  do,^^ 
nor  can  he  be  compelled,  to  rebuild  by  an  action  in  equity,  even 
if  there  is  a  covenant  to  rebuild.^  A  covenant  to  rebuild,  if  ex- 
press, binds  personal  representatives.^^  An  ordinary  covenant  to 
repair  is  not,  however,  a  covenant  to  rebuild.^* 

Landlord's  Obligations  to  Tenant.  Unless  there  is  a  covenant  to  re- 
pair the  landlord  is  under  no  obligation  to  repair,  even  if  tenant 
has  covenanted  to  make  inside  repairs  only.^  In  leasing  real  .prop- 
erty, in  the  absence  of  fraud,  there  is  no  implied  covenant  that  the 
premises  are  fit  for  habitation.  The  tenant  hires  at  his  peril.^  But 
if  the  premises  are  perilous  or  are  infected  it  seems  the  landlord  is 
bound  to  disclose  it.^  In  recent  law  there  seems  to  be  a  disposi- 
tion to  depart  from  the  hard  and  fast  principles  indicated,  and  the 

I*?  Hallett  V.  Wylie,  3  Johns.  44 ;      Boden  v.  Scholtz,  loi  id.  i ;  Faron  v. 


Gates  V.  Green,  3  Paige,  355 ;  Graves 
V.  Bcrdan,  26  N.  Y.  498,  501. 

18  Babcock  v.  The  Montgomery 
Co.  Mut.  Ins.  Co.,  4  N.  Y.  326. 

19  Wood  V.  Hubbell,  5  Barb.  601. 

20  Graves  v.  Berdan,  26  N.  Y.  498; 
Doupe  V.  Genin,  45  id.  119,  123. 

21  Doupe  v.  Genin,  45  N.  Y.  119; 
Smith  V.  Kerr,  108  id.  31,  34. 

22  Beck  V.  Allison,  56  N.  Y.  366. 

23  Chamberlain  v.   Dunlop,   126  N. 

Y.  45. 

24  Butler  V.  Kidder,  87  N.  Y.  98; 
Ducker  v.  Del  Genovese,  93  App. 
Div.  575;  Street  v.  Central  Brewing 
Co.,  loi  id.  3;  Markham  v.  St-even- 
son  Brewing  Co.,  104  id.  420,  423; 
cf.  Allen  V.  Culver,  3  Den.  284;  Mc- 
intosh V.  Lown,  49  Barb.  550;  May 
V.  Gillis,  169  N.  Y.  330. 

26  Witty  V.  Matthews,  52  N.  Y. 
512;  Bronner  v.  Walter,  15  App. 
Div.  29s;  Ely  V.  Fahy,  79  Hun,  65; 
W^atson  V.  Almirall,  61  App.  Div. 
429;  Castaquette  v.  Nicchia,  76  id. 
371 ;  Wynne  v.  Haight,  27  id.  7 ; 
Laird  v.  McGeorge,  16  Misc.  Rep. 
70;  Jones  v.  Brumme,  120  App.  Div. 
494;  Richmond  v.  Lee,  123  id.  279; 
Lehmaier  v.  Jones,  100  id.  495,  497; 


Jones,  49  Misc.  Rep.  47;  Schiff  v. 
Poulitzer,  51  id.  611,  613;  Schiavone 
V.  Callahan,  52  id.  654;  Goetchins  v. 
Gale,  57  id.  192;  Bailey  v.  Krupp, 
59  id.  459;   Zelzer  v.   Code,  62   id. 

471. 

26  Daly  V.   Wise,   132   N.  Y.  306; 

Franklin  v.  Brown,  118  id.  no; 
Sherman  v.  Ludin,  79  App.  Div.  2;7\ 
Prahar  v.  Tousey,  93  id.  507;  cf. 
Meserole  v.  Sinn,  34  id.  33,  35,  161 
N.  Y.  59;  Carey  v.  Kreizcr,  26  Misc. 
Rep.  755 ;  Jaffe  v.  Harteau,  56  N.  Y. 
398;  Watson  V.  Almirall,  61  App. 
Div.  429;  Steefel  v.  Rothschild,  179 
N.  Y.  273,  277;  Kushes  v,  Ginsberg, 
99  App.  Div.  417;  Smith  v.  Donnelly, 
93  id.  569,  573 ;  Flannery  v.  Simons, 
47  Misc.  Rep.  123;  Bayles  v.  Clark, 
115  App.  Div.  33;  Richmond  v.  Lee, 
123  id.  279;  Scheffler  Press  v.  Perl- 
man,  130  id.  576. 

27  Cesar  v.  Karutz,  60  N.  Y.  229 ; 
cf.  Daly  V.  Wise,  132  id.  306; 
Minor  v.  Sharon,  112  Mass.  477, 
487;  Steefel  v.  Rothschild,  179  N. 
Y.  273;  Smith  V.  Donnelly,  93  App. 
Div.  569;  s.  c,  45  Misc.  Rep.  447; 
Uggla  V.  Brokaw,  117  App.  Div. 
586. 
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case  of  Meserole  v.  Sinn  has  been  criticised  by  the  profession  as 
such  an  unwarranted  departure ;  ^  for  if  tenants  may  abandon  prem- 
ises after  entry  for  want  of  repair,  the  landlord  is  constructively 
bound  to  repair,  and  this  is  not  the  law.  But  a  distinction  is  to  be 
made  between  a  case  where  there  is  a  single  tenant  for  the  entire 
property  and  a  case  where  a  building  is  let  to  various  tenants  by 
rooms  or  floors,  the  landlord  retaining  control  of  the  hallways,  roof, 
stairways,  etc.^ 

Landlords'  Obligationa  to  Third  Persona.  If  premises  leased  constitute 
a  nuisance,  the  letting  does  not  relieve  the  landlord  from  liability 
to  third  persons,  even  though  tenant  construct  the  building,  if 
landlord  was  privy  to  such  construction.^ 

Tenant's  Obligations  to  Landlord.  If  tenant  covenants  to  repair,  he 
is  of  course  bound  ;^^  and  if  a  lease  is  silent  as  to  repairs  and 
there  is  a  building  on  the  premises,  the  tenant  is  required  to  keep 
the  same  in  ordinary  repair  and  suffer  no  waste.**  If  he  fail  to 
keep  the  covenant  to  repair  he  is  liable  for  damages  for  breach.** 
With  this  statement  of  elementary  principles  we  are  prepared  to 
consider  the  effect  of  this  section  of  this  act. 

Water  Rates.  It  has  been  lately  held  that  tenant  is  bound  to  dis- 
charge water  rates  without  an  express  covenant  or  undertaking  to 
that  end,  but  this  adjudication  does  not  seem  to  be  final.** 

The  Statute  of  z86a  The  statute  of  i860,  relieving  tenants  from 
rent,  introduced  a  new  rule  in  the  construction  of  leases,  the  benefit 
of  which  may  be  waived,  if  the  parties  themselves  covenant  in  re- 

» 161  N.  Y.  359 ;  c/.  Lcnz  v.  AI-  *»  Rice  v.  Culver,  172  N.  Y.  at  p. 

drich,  6   App.   Div.    178;    Mayor   v.  65;  May  v.  Gillis,  53  App.  Div.  393; 

Laux,  18  Misc.  Rep.  671;  Felton  v.  Lynch  v.   Sauer,   16  Misc.   Rep.   i; 

City  of  Cincinnati,  95  Fed.  336;  Wat-  Lockrow  v.  Morgan,  58  N.  Y.  635; 

son  V.   Almirall,  61   App.  Div.  429;  Franklin  v.  Brown,  118  id.  no,  113; 

Davis  V.  Banks,  32  Super.  Ct.  184.  McCarthy  v.  Ely,  4  £.  D.  Smith,  375 ; 

2*  Pratt,    Kurd    &    Co.    v.    Tailer,  Jones    v.    Brumme,    120    App.    Div. 

186    N.    Y.    417;    Jennings    v.    Van  494;  Weber  v.  Lieberman,  47  Misc. 

Schaick,    108    id.    537;    Babbage    v.  Rep.  593;  Hirchfield  v,  Alsberg,  id. 

Powers,   130  id.  281,  288 ;   Goetchins  141 ;  see  Comyn,  Landl.  &  Ten.  200. 

V.  Gale,  57  Misc.  Rep.  192.  33Appleton  v.  Marx,  117  App.  Div. 

s^Uggla  V.  Brokaw,  117  App.  Div.  206;  Lehmaier  v.  Jones,  100  id.  495. 

586.  See     as     to     measure    of    damages, 

^^  Appleton     v.     Marx,     117    App..  Lehmaier  v.  Jones. 

Div.  2o5,  191  N.  Y.  81 ;  Markham  v.  34  n     y.    University    v.    American 

Stevenson    Brewing    Co.,    104    App.  Book  Co.,  62  Misc.  Rep.  122. 
Div.  42a    See  form  of  tenant's  cove- 
nant to  repair,   Kalman   v.   Cox,  46 
Misc.  Rep.  589. 
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spect  of  the  matters  controlled  by  the  statute  in  the  absence  of 
such  covenant.^*^  But  a  mere  covenant  to  repair  is  not  a  waiver 
of  the  benefit  of  the  statute.^®  Where  the  building  is  destroyed  by 
fire,  or  rendered  unfit  for  occupation,  under  this  act  the  tenant 
must  surrender  possession  in  order  to  escape  liability ,^^  and  such 
surrender  must  be  within -a  reasonable  time.^®  A  notice  of  aban- 
donment from  the  tenant  to  the  landlord  is  unnecessary ;  the  statute 
dissolves  the  relation  unless  the  tenant  elects  to  continue  it*^  The 
statute  was  intended  to  modify  the  rigor  of  the  common  law,  and 
not  to  create  a  new  relation  or  contract.*^  It  has  been  held  that 
this  act  applies  to  sudden  destruction  by  the  elements,  and  not  to 
a  gradual  deterioration  by  ordinary  action  of  the  elements.*^  It 
is,  however,  claimed  that  the  authority  of  the  leading  case  on  the 
last  point  stated  is  much  shaken  by  a  more  recent  adjudication.** 
But  it  certainly  would  seem  that  Suydam  v.  Jackson  is  founded 
on  principle.^ 

Where  the  tenant  giv«s  notice  that  he  elects  to  terminate  the 


»N.  Y.  R.  E.,  etc.,  Co.  v.  Motley, 
143  N.  Y.  156;  Nimmo  v.  Harway, 
23  Misc.  Rep.  126;  Butler  v.  Kidder, 
87  N.  Y.  98;  Tocci  V.  Powell,  9 
App.  Div.  283;  Roman  v.  Taylor,  93 
id.  449;  Lehmeyer  v.  Moses,  67  id. 
531 ;  cf.  Witty  v.  Matthews,  52  N.  Y. 
512;  N. -Y.,  etc..  Imp.  Co.  v.  Motley, 
20  N.  Y.  Supp.  947;  Achlers  v.  Reh- 
linger,  i  City  Ct.  Rep.  79;  Wein- 
berg V.  Savitzky,  47  Misc.  Rep.  132. 

3»  Butler  V.  Kidder,  87  N.  Y.  98; 
N.  Y.,  etc.,  Co.  V.  Motley,  143  id. 
156;  Warner  v.  Hitchins,  5  Barb. 
666;  U.  S.  V.  Bostwick,  4  Otto  (U. 
S.)»  531  Street  v.  Central  Brewing 
Co.,  loi  App.  Div.  3,  5. 

3^  Johnson  v.  Oppenheim,  55  N.  Y. 
280,  285;  Smith  V.  Kerr,  108  id.  31, 
34;  Danziger  v.  Falkenberg,  18  N.  Y. 
Supp.  927;  Copeland  v.  Luttgen,  17 
Misc.  Rep.  604;  Lansing  v.  Thomp- 
son, 8  App.  Div.  54. 

*  Bassett  v.  Dean,  34  Hun,  250; 
Copeland  v.  Luttgen,  17  Misc.  Rep. 
604;  Stein  v.  Rice,  23  id.  348.  As  to 
what  is  a  reasonable  time,  see  Decker 


V.  Morton,  31  App.  Div.  469;  Brown- 
ing V.  Garvin,  48  id.  140;  Moore  v. 
Coughlin,  127  id.  810. 

3»  Fleischman  v.  Toplitz,  134  N.  Y. 
349 ;  Smith  v.  Kerr,  108  id.  31,  34. 

« Suydam  v.  Jackson,  45  N.  Y. 
450;  Chadwick  v.  Woodward,  13 
Abb.  N.  C.  441;  Connor  v.  Bern- 
heimer,  6  Daly,  295;  Lansing  v. 
Thompson,  8  App.  Div.  54. 

*^  Suydam  v.  Jackson,  54  N.  Y. 
450,  and  see  this  point  discussed  be- 
low under  this  section. 

*2TaIlman  v.  Murphy,  120  N.  Y. 
345;  Meserolc  v.  Sinn,  34  App.  Div. 
at  p.  35,  161  N.  Y.  59;  Floyd- Jones 
V.  Schaau,  129  App.  Div.  82,  83. 

«Cf.  Crawford  v.  Redding,  8 
Misc.  Rep.  306;  Steefel  v.  Roths- 
child, 64  App.  Div.  293,  29s,  85  id. 
620;  revd.,  179  N.  Y.  273;  May  v. 
Gillis,  169  id.  330;  Sherman  v.  Ludin, 
79  App.  Div.  37;  Lockrow  v.  Hor- 
gan.  58  N.  Y.  635 ;  MoflFatt  v.  Smith, 
4  id.  126;  McGlashan'v.  Tallmadge, 
37  Barb.  313. 


^  227 


Landlord  and  Tenant. 


777 


lease  and  stops  on  to  protect  his  property,  it  seems  that  he  does 
not  thereby  waive  the  benefit  of  this  statute.** 

Causes  for  Surrender.  Dampness  may  render  the  building  unten- 
antable, within  this  act,  if  injurious  to  health;*^  so  offensive 
odors;  **  very  defective  plumbing  in  apartment  houses ;  *^  defectively 
constructed  heating  apparatus  in  apartment  houses.*®  Indeed,  apart- 
ment houses  and  tenement  houses  stand  on  a  peculiar  legal  footing 
in  some  respects.*-^  But  it  must  be  remembered  that  acts  of  the 
landlord  constituting  an  eviction  are  irrelevant  to  this  section,  or 
to  chapter  345,  Laws  of  i860,  which  it  replaces.*^ 

Tienant  Mnst  Act  Promptly.  If  tenant  wish  to  abandon  under  this 
act  he  must  act  promptly." 

When  this  Section  does  not  Apply.  This  act  refers  to  a  destruction, 
or  injury,  resulting  from  some  sudden  and  unexpected  action  of 
the  elements,  and  not  to  gradual  deterioration  and  decay .*^  We 
have  referred  to  this  principle  before  under  this  section.     It  seems 


**  Decker  v.  Morton,  31  App.  Div. 
469;  cf.  Beers  v.  Tanssig,  49  Misc. 
Rep.  619. 

**^Franke  v.  Youmans,  17  Week. 
Dig.  252. 

^Tallman  v.  Murphy,  120  N.  Y. 
345;  Lathers  v.  Coates,  18  Misc. 
Rep.  231,  and  cases  there  cited;  cf, 
Sutphen  v.  Seebass,  14  Abb.  N.  C. 
67,  n.;  Coulsen  v.  Whiting,  id.  60. 

♦"^  Lathers  v.  G>ates,  18  Misc.  Rep. 
231 ;  Bradley  v.  De  Goicouria,  14 
Abb.  N.  C.  53;  Fitch  v.  Armour,  49 
N.  Y.  St.  Rep.  246;  cf,  Chadwick  v. 
Woodward,  13  Abb.  N.  C.  441 ;  Tha\- 
heimer  v.  Lempert,  17  N.  Y.  St.  Rep. 
346;  Strauss  v.  Hamersley,  37  id. 
749;  s.  c,  13  N.  Y.  Supp.  816;  Stein 
V.  Rice,  23  Misc.  Rep.  348. 

*8  0*Gornian  v.  Harby,  18  Misc. 
Rep.  228;  Lawrence  v.  Burrell,  17 
Abb.  N.  C.  312. 

*®See  p.  775,  supra;  Fitch  v.  Ar- 
mour, 39  N.  Y.  St.  Rep.  246;  see 
note  20  Abb.  N.  C.  330;  Gale  v. 
Heckman,  16  Misc.  Rep.  376;  Stew- 
art V.  Frost,  1$  id.  621 ;  Graves  v. 


Berdan,  26  N.  Y.  498;  Marks  v. 
Dilaglio,  27  Misc.  Rep.  672;  Goet- 
chins  V.  Gale,  57  id.  193;  Krauvi  v. 
Fife,  120  App.  Div.  490;  Jackson  v. 
Paterao,  58  Misc.  Rep.  201,  128  App. 
Div.  474. 

60  Hamilton  v.  Graybill,  19  Misc. 
Rep.  521;  Wyse  v.  Russell,  16  id.  53; 
Boreel  v.  Lawton,  90  N.  Y.  293; 
Sully  v.  Schmitt,  147  id.  248;  Ruber 
v.  Ryan,  26  Misc.  Rep.  428;  Marks  v. 
Delaglio,  27  id.  657;  Majestic  Hotel 
Co.  v.  Eyre,  53  App.  Div.  273,  274; 
November  v.  Wilson,  49  Misc.  Rep. 
533;  Bristol  Hotel  Co.  v.  Pegram, 
id.  535;  Ernst  v.  Straus,  114  App. 
Div.  19;  McKierny  v.  Browning,  126 
id,  370. 

^^  Marks  v.  Dellagio,  32  Misc. 
Rep.  94,  56  App.  Div.  299;  Seabird 
Realty  Co.  v.  Fuller,  33  Misc.  Rep. 
109. 

82  Lansing  v.  Thompson,  8  App. 
Div.  54;  Suydam  v.  Jackson,  54  N. 
Y.  450;  Edwards  v.  McLean,  122  id. 
302,  308. 
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to  same  extent  deviated  from  in  the  case  of  Meserole  v.  Sinn."** 
There,  at  the  time  of  the  lease,  the  premises  were  in  such  a  state 
that  by  gradual  deterioration  they  permitted  heavy  rains  to  soak 
in.  The  tenant  had  entered  and  the  landlord  was  under  no  obliga- 
tion to  repair.  Yet  the  tenant  was  allowed  to  abandon  under  this 
section  of  this  act,  notwithstanding  the  deterioration  was  gradual. 
It  is  to  be  hoped  in  the  interests  of  the  stability  of  landed  property 
that  this  line  of  authority  will  not  go  farther.  This  section  cannot 
apply  where  the  tenant,  before  entry,  knew  the  premises  to  be  un- 
tenantable,*^ or  presumably  where  tenant  enters  under  a  covenant 
to  repair ;  ^  and  even  without  covenant  tenant  is  obliged  to  make 
ordinary  repairs.*^ 

This  act  is  applicable  only  where  there  is  some  physical  destfuc- 
lion,  or  some  act  which  renders  the  property  uninhabitable.  It  does 
not  justify  a  surrender  because  of  vibration  caused  by  a  neighbor's 
electric  plant  with  which  landlord  had  no  connection.^^ 

Tenant  not  Released  from  Accrued  Rent.  This  act  does  not  release 
tenant  from  rent  accrued  at  the  time  of  the  cessation  of  the  ten- 
ancy ;  ^  semble,  otherwise  as  to  rent  paid  in  advance.** 

*^34  App.  Div.  33;  affd.,  sub  nom.      393;  revd.,  169  N.  Y.  330;  Markham 


Meserole  v.  Hoyt,  161  N.  Y.  59;  cf. 
Taliman  v.  Murphy,  120  id.  345; 
Majestic  Hotel  Co.  v.  Eyre,  53  App. 
Div.  273;  Steefel  v.  Rothschild,  64 
id.  293,  295,  85  id.  620;  revd.,  179 
N.  Y.  273;  May  v.  Gillis,  169  N.  Y. 
330;  Prahar  v.  Tousey,  93  App.  Div. 
507;  Floyd- Jones  v.  Schaau,  129  id. 
82. 

'^Alsheimer  v.  Krohn,  45  How. 
Pr.  127 ;  Watson  v.  Almirall,  61  App. 
Div.  429;  Sherman  v.  Ludin,  79  id. 
S7;  Prahar  v.  Tousey,  93  id.  507. 

wSheary  v.  Adams,  18  Hun,  181; 
Suydam  v.  Jackson,  54  N.  Y.  540. 
Bat  see  May  v.  Gillis,  53  App,  Div. 


v.  Stevenson  Brewing  G).,  104  App. 
Div.  420,  423. 

M  Lynch  v.  Sauer,  16  Misc.  Rep. 
I,  3;  Franklin  v.  Brown,  118  N.  Y. 
no,  113;  supra,  p.  775. 

57  Floyd- Jones  v.  Schaau,  129  App. 
Div.  82. 

^  Cheesebrough  v.  Liebcr,  18 
Misc.  Rep.  459;  Craig  v.  Butler,  83 
Hun,  286;  cf,  Hecht  v.  Heerwagen, 
13  Misc.  Rep.  316;  Kelly  v.  Part- 
ridge, 4  id.  205 ;  Craig  v.  Butler,  156 
N.  Y.  16. 

M  Werner  v.  Padula,  29  Misc.  Rep. 
400;  Winterstein  v.  Krumbhaar,  119 
App.  Div.  793t 
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§228.  Termination  of  tenancies  at  will  or  by  sufferancoi 

by  notice.  A  tenancy  at  will  or  by  sufferance,  however 
created,  may  be  terminated  by  a  written  notice  of  not  less 
than  thirty  days  given  in  behalf  of  the  landlord,  to  the  ten- 
ant, requiring  him  to  remove  from  the  premises;  which 
notice  must  be  served,  either  by  delivering  to  the  tenant  or 
to  a  person  of  suitable  age  and  discretion,  residing  upon 
the  premises,  or  if  neither  the  tenant  nor  such  a  person  can 
be  found,  by  affixing  it  upon  a  conspicuous  part  of  the  prem- 
ises, where  it  may  be  conveniently  read.  At  the  expiration 
of  thirty  days  after  the  service  of  such  notice,  the  landlord 
may  re-enter,  maintain  ejectment,  or  proceed,  in  the  manner 
prescribed  by  law,  to  remove  the  tenant,  without  further  or 
other  notice  to  quit. 

Formerly  section  198,  Real  Property  Law  of  1896,  chapter  XLVI,  General 
Laws: 

S  198.  Tennination  of  tenancies  at  will  or  by  sufferance  by  notice. — ^A  ten- 
ancy at  will  or  by  sufferance,  however  created,  may  be  terminated  by  a 
written  notice  of  not  less  than  thirty  days  given  in  behalf  of  the  landlord, 
to  the  tenant,  requiring  him  to  remove  from  the  premises;  which  notice 
must  be  served,  either  by  delivering  to  the  tenant  or  to  a  person  of  suitable 
age  and  discretion,  residing  upon  the  premises,  or  if  neither  the  tenant  nor 
such  a  person  can  be  found,  by  affixing  it  upon  a  conspicuous  part  of  the 
premises,  where  it  may  be  conveniently  read.  At  the  expiration  of  thirty 
days  after  the  service  of  such  notice,  the  landlord  may  re-enter,  maintain 
ejectment,  or  proceed,  in  the  manner  prescribed  by  law,  to  remove  the 
tenant,  without  further  or  other  notice  to  quit.®* 

Section  198  was  formerly  i  Revised  Statutes,  745,  sections  7,  8  and  9 : 

§  7.  Wherever  there  is  a  tenancy  at  will,  or  by  sufferance  created,  by  the 
tenant's  holding  over  his  term,  or  otherwise,  the  same  .may  be  terminated 
by  the  landlord's  giving  one  month's  notice  in  writing  to  the  tenant,  requir- 
ing him  to  remove  therefrom.ci 

§  8.  Such  notice  shall  be  served  by  delivering  the  same  to  such  tenant,  or 
to  some  person  of  proper  age  residing  on  the  premises;  or  if  the  tenant 
can  not  be  found,  and  there  be  no  such  person  residing  on  the  premises,  such 
notice  may  be  served  by  affixing  the  same  on  a  conspicuous  part  of  the 
premises,  where  it  may  be  conveniently  read.® 

w  Repealed  by  Real  Prop.  Law  of         <I3  Repealed,   chap.    547,    Laws    of 
1909,  §  460,  art.   14,  chap.  50,  Con-       1896. 
solidatcd  Laws.     See  below,  §  460. 

^  Repealed,    chap.    547,    Laws   of 
1896. 
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§  9.  At  the  expiration  of  one  month  from  the  service  of  such  notice,  the 
landlord  may  re-enter,  or  maintain  ejectment,  or  proceed  in  the  manner 
prescribed  by  law,  to  remove  such  tenant,  without  any  further  or  other 
notice   to  quit^^^ 

Tenancy  at  Will  or  by  Sufferance,  how  Determined.  What  constitutes  a 
tenancy  at  will,  or  by  sufferance,  has  been  already  noticed  under 
the  section  enumerating  estates.^  At  common  law  a  tenancy  by 
sufferance  might  be  determined  by  mere  entry .^  Independently  of 
statute,  tenant  by  sufferance  is  not  entitled  to  notice  to  quit.  This 
was  the  law  of  this  State  until  1820,  when  an  act  was  passed  re- 
quiring three  months'  notice,  in  writing,  to  such  tenant,  before  sum- 
mary proceedings  could  be  instituted  for  an  unlawful  holding  over.^ 
The  Revised  Statuses  incorporated  tlie  statute  of  1820,  in  substance, 
in  the  foregoing  sections,^  and,  at  the  present  time,  tenancies  at 
will  and  by  sufferance  are  to  be  terminated  by  notice  under  this 
section.®^ 

The  Revised  SUtntei.  The  Revised  Statutes  formerly  declared  cer- 
tain trustees  or  tenants  for  life  or  lives  holding  over  to  be  tres- 
passers^ and  a  notice  to  quit  under  section  'f^  was  held  inap- 
plicable to  one  so  holding  over  J*  But  a  holding  over  of  tenants 
for  years  may  ripen  into  a  tenancy  by  sufferance,  where  it  is  con- 
tinued for  such  a  time  and  under  such  circumstances  as  to  authorize 
the  implication  of  an  assent  by  the  landlord/^ 


^Repealed,  chap.  547,  Laws  of 
1896.     - 

^  S  30,  Real  Prop.  Law,  supra, 

«Archbold,  Landl.  &  Ten.  78; 
Jackson  ex  dem.  v.  Bryan,  i  Johns. 
322;  Jackson  v.  Parkhurst,  5  id.  128; 
Jackson  v.  McLeod,  12  id,  182 ;  Reck- 
how  V.  Schanck,  43  N.  Y.  448,  451. 

o^Chap.  194,  Laws  of  1820,  p.  177. 

^  I  R.  S.  745,  §§  8,  9.  See  note 
of  Revisers  to  original  section  of  i 

R.  S.  745. 

<»  S  228,  Real  Prop.  Law ;  Bristor 
V.  Burr,  12  N.  Y.  St.  Rep.  638; 
Bums  v.  Bryant,  31  N.  Y.  453; 
Larned  v.  Hudson,  60  id.  102;  Post 
V.   Post,    14  Barb.  253;   Nowlan  v. 


Trevor,  2  Sweeny,  67  \  Klingenstein 
v.  Goldwasser,  27  Misc.  Rep.  536; 
Rybicki  v.  Kalish,  58  id.  219. 

«>i  R.  S.  749,  S  7,  now  repealed 
and  re-enacted,  S  1664,  (jo6t  Civ. 
Proc. ;  but  %  230^  Real  Prop.  Law, 
still  makes  a  holding  over  of  tenant 
for  years  unlawful. 

't^  Supra,  I  R.  S.  745. 

71  Livingston  v.  Tanner,  14  N.  Y. 

64. 

72  Smith   V.    Littlefield,   51    N.    Y. 

539;  cf.  Coudert  v.  Cohn,  118  id. 
309;  Talamo  v.  Spitzmiller,  120  id. 
yj ;  Adams  v.  City  of  Cohoes,  127  id. 
175. 
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Application  of  Section  aas,  Snpra.  This  section  applies  to  tenancies 
at  will  and  by  suiferance  onlyj^  A  holding  over  is  still  made  un- 
lawful, at  landlord's  option;  but  this  section  does  not  apply  to  un- 
lawful tenures,^*  or  to  trespassers/^  and  to  like  occupants.  This 
section  may,  however,  apply  to  a  case  where  one  enters  by  consent 
under  a  void  lease  for  yearsJ® 

Section  228  does  not  Apply  to  Tenancies  for  a  Definite  or  Stated  Term. 

This  section  does  not  apply  to  tenancies  for  a  stated  term,  and  such 
a  tenant  is  not  entitled  to  notice  to  quit  before  ejectment  or  sum- 
mary proceedings,*^^  although  it  has  been  said  in  England  that  a 
formal  half-year's  notice  to  quit  may  be  necessary  to  terminate  a 
tenancy  from  year  to  year,  and  at  least  thirty  days'  notice  is  neces- 
sary under  this  section."^®  A  tenant  from  year  to  year  is  a  tenant 
at  will  whose  term  has  ripened  by  time  or  circumstances  into  a 
tenancy  from  year  to  year,*^®  and  such  a  tenant  is  clearly  entitled 
to  notice  under  this  section.  The  authorities  on  the  law  of  notice 
to  tenants  do  not  always  observe  this  distinction  and  exhibit  g^eat 


73  Rowan  V.  Lytle,  ii  -Wend.  6i6; 
note  to  §  64,  Taylor,  Landl.  &  Ten.; 
Burns  v.  Bryant,  31  N.  Y.  453; 
Smith  V.  Littlefield,  51  id.  529; 
Larned  v.  Hudson,  60  id.  102;  Mor- 
gan V.  Powers,  83  Hun,  298;  Adams 
V.  City  of  Cohoes,  127  N.  Y.  183, 
184;  Hungerford  v.  Wagoner,  S  App. 
Div.  590;  Burkhart  v.  Tucker,  27 
Misc.  Rep.  724,  726. 

^*§  203,  Real  Prop.  Law,  et^ut 
supra. 

TSReckhow  v.  Schanck,  43  N.  Y. 
448,  451 ;  Burkhart  v.  Tucker,  27 
Misc.  Rep.  724,  726. 

^•Prindle  v.  Anderson,  19  Wend. 
391 ;  People  ex  rel.,  etc.  v.  Darling, 
47  N.  Y.  666;  Reeder  v.  Say  re,  70 
id.  180;  People  v.  Rickert,  8  Cow. 
226,  231 ;  Coudert  v.  Cohn,  118  N.  Y. 
309;  cf.  Jackson  v.  Rogers,  i  Johns. 
Cas.  33;  s.  c,  2  Cai.  Cas.  314;  Jack- 
son V.  Cuerden,  2  Johns.  Cas.  353; 
Jackson  v.  Ellis,  13  Johns.  118; 
Craske  v.  The  Christian  Union  Pub. 
Co.,  17  Hun,  319;  Hungerford  v. 
Wagoner,  5  App.  Div.  500?  People 
ex  rely  etc  v.  Darling,  47  N.  Y.  666; 


Talamo  v.  Spitzmiller,  120  id.  37; 
Pr indie  v.  Anderson,  19  Wend.  391 ; 
Adams  v.  City  of  Cohoes,  127  N.  Y. 

175. 
'^  Nichols  V.  Williams,  8  Cow.  13 ; 

McKay  v.  Mumford,  10  Wend.  351, 
353;  Post  V.  Post,  14  Barb.  253; 
Park  V.  Castle,  19  How.  Pr.  29; 
Adams  v.  City  of  Cohoes,  127  N.  Y. 
175;  Cox  v.   Sammis,  57  App.  Div. 

^73- 
■^^Pugsley  v.  Aikin,  11  N.  Y.  494; 

Reeder  v.  Sayre,  70  id.  180,  186; 
Hungerford  v.  Wagoner,  5  App. 
Div.  590,  592;  Merritt  v.  Merritt,  3 
N.  Y.  St,  Rep.  484;  Nowlan  v. 
Trevor,  2  Sweeny,  67,  70;  cf.  Ror- 
bach  V.  Crossctt,  46  N.  Y.  St.  Rep. 
426;  Coudert  v.  Cohn,  118  N.  Y. 
309;  Talamo  v.  Spitzmiller,  120  id. 
37;  Park  V.  Castle,  19  How.  Pr.  29; 
Jackson  ex  dem.,  etc.  v.  Bryan,  i 
Johns.  322. 

79Comyn,  Landl.  &  Ten.  7;  Arch- 
bold,  Landl.  &  Ten.  28,  78 ;  Nichols 
v.  Williams,  8  Cow.  13;  Philips  v. 
Covert,  7  Johns.  i»  4. 
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confusion.®^  A  "  tenant  for  years  "  is  not  a  "  tenant  from  year  to 
year/'     The  effect  of  notice  is  regulated  by  the  next  section.®^ 

Tenant  for  Years.  Where  a  tenant  for  years,  without  notice,  holds 
over,  the  law,  in  the  absence  of  special  circumstances,  implies  an 
agreement  to  hold  for  another  year,  on  terms  of  lease,  at  landlord's 
option;®^  and  the  tenancy  then  ends  at  the  expiration  of  the  year 
held  over,  without  notice.®* 

Tenant  under  void  Lease.  A  tenant  who  enters  on  a  parol  lease  for 
more  than  one  year  and  void  under  the  Statute  of  Frauds  is  a  tenant 
from  year  to  year.^ 

Contents  of  Written  Notice.  A  written  notice,  though  it  specify  a 
wrong  date,  is  good  thirty  days  after  service  under  this  section." 
It  may  be  served  by  any  one  designated  by  the  landlord,®®  and  it 
seems  must  contain  a  warning  of  summary  proceedings  for  default 
of  removal,^  although  no  particular  form  is  necesary.®®  The  effect 
of  notice  may  be  waived  by  subsequent  unqualified  acceptance  of 
rent.®^  The  notice  does  not  dissolve  the  relation  so  as  to  enable 
tenant  to  deny  landlord's  title.^  The  tenant  may  waive  the  right 
to  notice  by  his  conduct.®* 

When  Monthly  Tenant  Entitled  to  Three  Days'  Notice.  Formerly  monthly 
tenant  was  entitled  to  five  days'  notice  before  summary  proceedings 


fiOHetfield  v.  Lawton,  io8  App. 
Div.  113,  115. 

*'  §8  229,  230,  Real  Prop.  Law. 
At  common  law,  though  no  notice 
was  necessary  for  a  terra  certain,  it 
was  necessary,  if  the  landlord  wished 
to  recover,  for  a  holding  over,  a 
double  penalty  under  the  statute.' 
Comyn,  Landl.  &  Ten.  350. 

*2  Conway  v.  Starkweather,  i  Den. 
113;  Schuyler  v.  Smith,  51  N.  Y. 
309;  Ackley  v.  Westervelt,  86  id, 
448;  Haynes  v.  Aldrich,  133  id.  287  j 
Herter  v.  Mullen,  9  App.  Div.  593; 
Cram  v.  Springer  Lith.  Co.,  10  Misc 
Rep.  660;  Garrick  v.  Menut,  41  N.  Y. 
St.  Rep.  46;  Wood  V.  Gordon,  44  id. 
640. 

83  Rorbach  v.  Crossett,  46  N.  Y. 
St.  Rep.  426;  Adams  v.  City  of 
Cohoes,  127  N.  Y.  175;  Witt  v. 
Mayor,  etc.,  5  Robt.  248;  cf.  Crouch 
V.  Trimby,  etc.,  83  Hun,  276;  Frost 
V.   Akron   Iron   Co.,   12  Misc.   Rep. 


348;  People  ex  rel.  Botsford  v. 
Darling,  47  N.  Y.  666;  Luger  v. 
Goerke,  18  App.  Div.  291. 

8*Coudert  v.  Cohen,  118  N.  Y. 
309;  cf.  Talamo  v.  Spitzmiller,  120 
id.  37;  Laughran  v.  Smith,  75  id. 
205;  Israelson  v.  Wollenberg,  63 
Misc.  Rep.  293, 

85  Bums  V.  Bryant,  31  N.  Y.  453; 
People  V.  Shackno,  48  Barb.  551 ; 
Nowlan  v.  Trevor,  2  Sweeny,  6y ;  cf. 
Morgan  v.  Powers,  83  Hun,  298. 

w  Simpson  v.  Masson,  11  Misc. 
Rep.  351. 

87  Folz  V.  Shalow,  16  N.  Y.  Supp. 

942. 

88  Adams  v.   City  of  Cohoes,   127 

N.  Y.  at  p.  184. 

8®Prindle  v.  Anderson,  19  Wend. 
391 ;  cf.  Lindelle  v.  Associate  Realty 
Co.,  146  Fed.  630. 

^^Littcl  V.  Wright,  122  Fed.  434. 

9t  Wissel  V.  Ott,  34  App.  Div.  159. 
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could  be  begun  in  the  cities  of  New  York  and  Brookl}^  to  dispos- 
sess for  holding  over  the  term.^  But  under  the  provisions  of  the 
Code  of  Civil  Procedure  three  days'  notice  now  suffices.^  But 
such  notice  is  not  necessary  where  tenant  g^ves  notice  of  sur- 
render.®* A  notice  of  thirty  days  is  not  necessary  where  the 
tenancy  is  from  month  to  month.^  A  monthly  tenant  is  one  who 
hires  from  month  to  month  only,  and  semble  such  a  tenancy  may 
be  inferred  from  payment  of  rent  in  the  absence  of  other  cir- 
cumstances.^ 

Ejectment.  Under  the  Code  of  Civil  Procedure,  where  six  months' 
rent  is  in  arrear  on  a  lease,  ejectment  lies  without  any  demand.^ 

Subdivision  a.  Section  2231,  Code  of  Civil  Procedure.  Where  the  proceed- 
ing is  to  dispossess,  under  subdivision  2  of  section  2231,  Code  of 
Civil  Procedure,  a  demand  for  the  payment  of  rent,  without  any 
notice,  is  sufficient®^ 

fi2  Chap.  303,  Laws  of  1882 ;  amd.,  People  ex  rd.  Botsford  v.  Darling, 

chap.  357,  Laws  of  1889;  Simpson  v.  47  N.  Y.  666;  Ketcham  v.  Ochs,  34 

Masson,  11  Misc  Rep.  351.  Misc.  Rep.  47a 

^f  2231,  subdiv.  2;   Peabody  v.  ^  Drake  v.  Cunningham,  127  App. 

Longacre  Square  Building  Co.,  112  Div.  79;  c/.  S  233,  Real  Prop.  Law; 

App.  Div.  114;  revd.,  188  N.  Y.  103.  Ketcham  v.  Ochs,  34  Misc.  Rep.  47a 

•*  Hoske  V.  Gentzlinger,  87  Hun,  3.  ^i  1504,  Code  Gv.  Proc.;  Martin 

®3  People    ex     rcl.     Oldhouse    v.  v.  Rector,  118  N.  Y.  476. 

Goelet,  64  Barb.  476 ;  cf.  Hunger-  W  Heinrich  v.  Mack,  25  Misc.  Rep. 
ford  v.  Wagoner,  5  App.  Div.  590;  '  597;  Boyd  v.  Milone,  24  id.  734. 
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§  229.  Liability  of  tenant  holding^  over  after  giving  notioe 

of  intention  to  quit.  If  a  tenant  gives  notice  of  his  in- 
tention to  quit  the  premises  held  by  him,  and  does  not 
accordingly  deliver  up  the  possession  thereof,  at  the  time 
specified  in  such  notice,  he  or  his  personal  representatives 
must,  so  long  as  he  continue  in  possession,  pay  to  the  land- 
lord, his  heirs  or  assigns,  double  the  rent  which  he  should 
otherwise  have  paid,  to  be  recovered  at  the  same  time,  and 
in  the  same  manner,  as  the  single  rent. 

Formerly  section  199,  Real  Property  Law  of  1896,  chapter  XLVI,  General 
Laws: 

§  199.  Liability  of  tenant  holding  oyer  after  giying  notice  of  intention  to 
quit.— If  a  tenant  gives  notice  of  his  intention  to  quit  the  premises  held  by 
him,  and  does  not  accordingly  deliver  up  the  possession  thereof,  at  the 
time  specified  in  such  notice,  he  or  his  personal  representatives  must,  so 
long  as  he  continues  in  possession,  pay  tp  the  landlord,  his  heirs  or  assigns, 
double  the  rent  which  he  should  otherwise  have  paid,  to  be  recovered  at  the 
same  time,  and  in  the  same  manner,  as  the  single  rent^ 

Section  199  was  formerly  i  Revised  Statutes,  745,  section  10: 
§  la  If  any  tenant  shall  give  notice  of  his  intention  to  quit  the  premises 
by  him  holden,  and  shall  not  accordingly  deliver  up  the  possession  thereof* 
at  the  time  in  such  notice  specified,  such  tenant,  his  executors  or  adminis- 
trators, shall,  from  thenceforward,  pay  to  the  landlord,  his  heirs  or  assigns, 
double  the  rent  which  he  should  otherwise  have  paid,  to  be  levied,  sued  for 
and  recovered,  at  the  same  time  and  in  the  same  manner,  as  the  single  rent; 
and  such  double  rent  shall  be  continued  to  be  paid  during  all  the  time  such 
tenant  shall  continue  in  possession  as  aforesaid.^ 

Origin  of  Section.  This  provision  of  the  Real  Property  Law  was 
originally  taken  from  an  act  of  parliament.^  It  was  re-enacted  here 
only  in  1774,*  the  act  ii  George  II  not  theretofore  extending  to 
NeAv  York.  After  independence  of  the  Crown  the  State  Legisla- 
ture formally  re-enacted  the  provision  in  1788.*  Thence,  through 
the  two  subsequent  revisions  of  the  statutes,^  it  passed  into  the 
Revised  Statutes,®  and  is  now  incorporated  in  the  present  lawJ 

» Repealed  by  Real  Prop.  Law  of  *  2  J.  &  V.  238,  fi  22 ;  Regan  v. 

1909,   f  460,  art  14,  chap.  50,  Con-  Fosdick,   19  Misc.  Rep.  489,  4^1, 

solidated  Laws.     See  below,  §460.  B1K.&R.  i34,§22;iR.L.  440^ 

1  Repealed,    chap.    547,    Laws    of  §  22. 

1896.  •  I  R.  S.  745,  I  la 

2  1 1  Geo.  II,  chap.  19,  J  18.  ''I  22g,  Real  Prop.  Law. 
*Chap.  14,  Laws  of  1774.  « 


§  229  Landlord  and  Tenant.  785 

Practice.  Before  the  Codes  of  Procedure  (and  the  overthrow  of 
equity  as  a  distinct  practice),  as  the  statute  provided  that  double 
rent  might  be  recovered  in  the  same  manner  as  the  single  rent,  the 
landlord  could  maintain  an  action  of  debt,  or  if  on  a  parol  demise, 
assumpsit,  or  he  might  even  distrain  for  it.^  Since  the  abolition 
of  distraint  and  of  the  distinction  between  suits  in  equity  and  ac- 
tions at  law,  the  landlord  can  only  maintain  the  one  form  of  action 
provided  by  the  Code  for  all  penalties  or  forms  of  indebtedness. 
Rent  defaults  only  are  remedied  by  summary  proceedings  to  recover 
possession  of  the  demised  premises,  and  the  penalty  cannot  be  re- 
covered in  proceedings  to  dispossess. 

Parol  Lease  and  Notice.  A  lease  by  parol  is  a  holding  within  this 
statute,®  and  a  parol  notice  of  quitting  is  sufficient  to  render  tenant 
liable  to  double  rent  in  case  he  hold  over.^^ 

Landlord's  Remedies.  Even  though  the  tenant  gives  notice  to  quit, 
if  he  hold  over,  the  landlord  may  treat  the  tenant  either  as  a  tres- 
passer, or  waive  the  penalty  and  treat  him  as  holding  under  an  im- 
plied tenancy  for  another  year.*^ 

Application  of  this  Section.  It  was  thought  that  this  section  aipplies, 
and  that  tenant  is  liable  for  double  rent  even  where  holding  over 
is  occasioned  by  sickness*^  or  superior  stress,  but  this  doctrine  has 
been  qualified  of  late,  and  in  a  way  not  favorable  to  landlords.^' 

Partners.  Where  partners  are  tenants,  and  one  holds  over  after 
the  partnership  expires,  he,  and  not  the  others,  is  liable.** 

Holding  Over  under  Privilege.  Where  the  lease  is  for  two  years, 
with  privilege  of  three  more  upon  a  written  notice  from  tenant, 
and  tenant  holds  over  without  serving  notice,  the  holding  over  is 
an  election  to  avail  of  the  option,  and  not  a  holding  over  under 
the  statute.** 

ft  Comyn,  Landl.  &  Ten.  353.  Ketcham  v.  Ochs,  34  Misc.  Rep.  470^ 

•Burr.  1603.  472. 

*®Burr.    1603;    and    sec    Comyn,  i^Hcrter  v.  Mullen,  9  App.  Div. 

Landl  &  Ten.  352,  on  this  statute.  593;  revd.,  159  N.  Y.  28;  s.  c,  52 

>i  Haynes  v.   Aldrich,   133  N.  Y.  App.  Div.  325 ;  Preiser  v.  Wielandt, 

287;  Vosburgh  v.  Corn,  23  App.  Div.  48   id.    569;    Weber   v.    Rogers,   41 

147 ;  Conway  v.  Starkweather,  i  Den.  Misc.  Rep.  662 ;  Carmes  v.  Rhodes, 

113.    But  the  privilege  is  not  recipro-  118  App.  Div.  915.    These  last  cases 

cal.    Merritt  v.  Merritt,  3  N.  Y.  St  to  a  real  property  lawyer  seem  to 

Rep.  484;  Dagett  v.  Champney,  122  bear  very  hard  on  landlords. 

App.  Div.  254.  1*  James  v.  Pope,  19  N.  Y.  324; 

J^Herter  v.  Mullen,  9  App.   Div.  Buchanan  v.  Whitman,   151   id.  253, 

jg3;  Regan  v.  Fosdick,  18  Misc.  Rep.  257;  Mason  v.  Tietig,  23  Misc.  Rep. 

556;  s.  c,  23  id.  623;  Haynes  v.  Al-  443^ 

drich,  133^.  Y.  287;  cf.  HanmM»id  iB  Bailie  t.  Plant;  II  Misc.  Rep. 

▼.  Eckhartt,  30  N.  Y.  St  Rep.  856;  3a 

SO 
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§  230.  Liability  of  tenant  holding  over  after  receiving  notice 

to  quit.  Where,  on  the  termination  of  an  estate  for  life, 
or  for  years,  the  person  entitled  to  the  possession  demands 
the  same,  and  serves,  in  the  same  manner  as  for  the  termina- 
tion of  a  tenancy  at  will,  a  written  notice  to  quit,  if  the 
tenant,  or  any  person  in  possession  under  him,  or  by  col- 
lusion with  him,  wilfully  holds  over,  after  the  expiration  of 
thirty  days  from  such  service,  he  must  pay  to  the  person  so 
kept  out  of  possession,  or  his  representatives,  at  the  rate  of 
double  the  yearly  value  of  the  property  detained,  for  the 
time  while  he  so  detains  the  same,  together  with  all  dam- 
ages incurred  by  tKe  person  so  kept  out  by  reason  of  such 
detention.  There  is  no  equitable  defense  or  relief  against  a 
demand  accrued,  or  a  recovery  had,  under  this  section. 

Formerly  section  2C0,  Real  Property  Law  of  1896,  chapter  XLVI>  General 
Laws: 

I  2C0.  Liability  of  tenant  holding  over  after  giving  lo  notice  to  qnit.— 
Where,  on  the  termination  of  an  estate  for  life,  or  for  years,  the  person 
entitled  to  the  possession  demands  the  same,  and  serves,  in  the  same  man- 
ner as  for  the  termination  of  a  tenancy  at  will,  a  written  notice  to  qnit,  if 
the  tenant,  or  any  person  in  possession  under  him,  or  by  collusion  with 
him,  willfully  holds  over,  after  the  expiration  of  thirty  days  from  such 
service,  he  must  pay  to  the  person  so  kept  out  of  possession,  or  his  repre- 
sentatives, at  the  rate  of  double  the  yearly  value  of  the  property  detained, 
for  the  time  while  he  so  detains  the  same,  together  with  all  damages  incurred 
by  the  person  so  kept  out  by  reason  of  such  detention.  There  is  no  equi- 
table defense  or  relief  against  a  demand  accrued,  or  a  recovery  had,  ttnder 
this  section.iT 

Section  200  was  formerly  i  Revised  Statutes,  745,  section  11 : 
I  II.  If  any  tenant,  for  life  or  years,  or  if  any  other  person  who  may 
have  come  into  possession  of  any  lands  or  tenements,  under  or  by  collusion 
with  such  tenant,  shall  wilfully  hold  over  any  lands  or  tenements  after  the 
termination  of  such  term,  and  after  demand  made  and  one  month's  notice, 
in  writing,  given  in  the  manner  herein  before  prescribed,  requiring  the  pos- 
session thereof  by  the  person  entitled  thereto,  such  person  so  holding  over 
shall  pay  to  the  person  so  kept  out  of  possession,  or  his  representatives,  at 
the  rate  of  double  the  yearly  value  of  the  lands  or  tenements  so  detained* 
for  so  long  a  time  as  he  shall  so  hold  over  or  keep  the  person  entitled,  out 
of  possession;  and  shall  also  pay  and  remunerate  all  special  damages  whaft* 

i«  This  word  "  giving "  should  it  Repealed  by  Real  Prop.  Law  of 
have  been  omitted  in  caption  of  this  igog,  I  460,  art.  14,  chap.  50,  Con- 
section.  solidated  Laws.    See  below^  I  4601 
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ever,  to  which  the  person  so  kept  out  of  possession  may  be  subjected  by 
reason  of  such  holding  over;  and  there  shall  be  no  relief  in  equity  against 
any  recovery  had  at  law  under  this  section.^^ 

Origin  of  Section.  The  tenant's  neglect  to  deliver  up  demised  prem- 
ises after  notice  to  quit  and  the  expiration  of  the  demise  was 
remedied  in  England  by  a  statute  giving  double  rent.^®  This  stat- 
ute, not  extending  to  New  York,  was  enacted  here  in  1774.^  It 
was  again  re-enacted  in  1788,  in  the  first  great  revision  of  those 
English  statutes  which  had  extended  to  New  York.^^  Thence  it 
passed  through  several  other  revisions  of  the  State  laws.^  In  1820 
it  was  amended,^  and  then  adopted  by  the  Revised  Statutes.^ 
From  the  Revised  Statutes  it  passed  into  the  present  law.^  Thus, 
with  the  exception  of  the  clause  taken  from  the  amendment  of 
1820,  giving  special  damage  in  addition  to  double  rent,  this  section 
under  consideration  is  virtually  the  act  of  4  George  II,  chapter  28. 

Construction  of  this  Section.  It  has  been  held,  in  England,  that  a 
weekly  tenant,  although  strictly  "  a  tenant  for  years,"  is  not  within 
this  statute,  which  is  penal  and  to  be  strictly  construed.^  Whether, 
therefore,  this  statute  extends  in  New  York  to  monthly  tenants, 
entitled  under  special  laws  to  five  days'  notice,  may  be  doubted.^ 

When  Section  Does  Not  Apply.  The  statute  does  not  extend  to  those 
cases  where  tenants  maintain  possession  in  good  faith  and  not  will- 
fully in  violation  of  clear  legal  right.^ 

Ejectment  Damages  under  this  section  may  be  recovered  in  an  action 
of  ejectment,  non  obstante  the  rule  of  damages  prescribed  by  the 
Code  of  Civil  Procedure^  in  such  cases. 


IS  Repealed,  chap.  547,  Laws  of 
1896. 

10  4  Geo.  II,  chap.  28,  {  i. 

20  Chap.  14,  Laws  of  1774. 

21 2  J.  &  V.  238,  §  21. 

22  I  K.  &  R.  134,  8  21 ;  I  R.  L.  440, 
I  21.  Statement  in  text  quoted  and 
affirmed  in  Barson  v.  Mulligan,  191 
N.  Y.  at  p.  326. 

29  Chap.  194,  Laws  of  1820,  S  8. 
This  amendment  gave  special  dam- 
ages in  addition  to  double  rent« 

2*1  R.  S.  745,  «  ". 

^  Supra,  I  230,  Real  Prop.  Law. 

2«  Lloyd  v.  Rosbec,  2  Camp.  453. 

27  Chap.  303,  Laws  of  1882;  amd., 
chap.  357,  Laws  of  1889;  cf.  People 
ex  rel.  Auldhause  v.  Goelet,  64  Barb. 
476. 


28Comyn,  LandL  &  Ten.  349; 
Hall  V.  Ballantine,  7  Johns.  536;  cf. 
Mumford  v.  Brown,  i  Wend.  52; 
McKay  v.  Mumford,  10  id  351,  as 
to  tenants  in  common;  and  under 
another  statute,  11  Geo.  II,  chap.  19 
(now  §  229,  Real  Prop.  Law).  See 
also  Regan  v.  Fosdick,  18  Misc.  Rep. 
556;  Herter  v.  Mullen,  9  App.  Div. 
593;  revd.,  159  N.  Y.  28,  again  52 
App.  Div.  325;  Haynes  v.  Aldrich, 
133  N.  Y.  287;  Hausaer  v.  Dahlman, 
18  App.  Div.  475;  Ketcham  v.  Ochs, 
34  Misc.  Rep.  470^  472;  Barson  v. 
Mulligan,  191  N.  Y.  306,  327. 

2B  Barson  v.  Mulligan,  191  N.  Y. 
306,  327,  328. 
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Where  Tenant  for  Tears  Holds  Over.  Where  the  landlord  does  not 
serv€  notice  and  tenant  for  years  voluntarily  holds  over,  the  latter 
now  holds,  at  landlord's  election,  upon  an  implied  tenancy  for  a 
year;^  and  if  the  landlord  accepts  rent,  he  cannot  then  terminate 
tenancy  under  this  act  before  the  end  of  such  year.  Where  the 
landlord  serves  notice  to  quit  and  tenant  for  years  non  obstante  vol- 
untarily holds  over,  the  landlord  may  then  elect  to  treat  the  tenant 
either  as  a  trespasser,  or  as  in  lawful  possession  for  another  year 
on  an  implied  demise  oa  the  same  terms.*^  But  where  the  land- 
lord's notice  is,  in  effect,  that  if  tenant  hold  over,  the  rent  will  be 
increased  to  a  sum  specified,  and  tenant  holds  over,  it  seems  he  is 
liable  for  the  rent  specified  in  the  notice,  and  not  under  the  statute.** 
Elsewhere  than  in  the  city  of  New  York  if  tenant  for  less  than  a 
year  hold  over,  it  is  for  a  term  of  equal  duration.^ 

Lease  for  Lives  Begins  Day  after  its  Date.  A  lease  for  lives  does  not 
include  the  day  of  its  date,  but  begins  from  the  following  day.** 

Precisely  when  Lease  for  Years  Begins  and  Expires.  Precisely  when  a 
lease  for  years  begins  and  ends,  has  been  a  subject  of  some  diversity 
of  opinion  in  England  and  this  country.  But  when  a  lease  for  a 
year  has  been  practically  construed  to  commence  on  the  day  of 
its  date  by  taking  possession,  that  day  is  included  in  computing 


»o  Schuyler  v.  Smith,  51  N.  Y.  309 ; 
Johnson  v.  Doll,  11  Misc.  Rep.  345; 
Haynes  v.  Aldrich,  133  N.  Y.  287; 
Cram  v.  Springer  Lith.  Co.,  10 
Misc.  Rep.  660;  Frost  v.  Akron  Iron 
Co.,  I  App.  Div.  449;  Farrell  v.  Man- 
hattan Railway  Co.,  43  id.  143;  Sul- 
livan V.  Ringler  &  Co.,  59  id.  184; 
Latham  v.  Woodward,  50  Misc.  Rep. 
306;  United  Merchants  R.  &  I.  Co. 
V.  Roth,  53  id.  92,  94;  revd.,  122 
App.  Div.  628,  193  N.  Y.  570;  Porter 
V.  Bleeker,  17  Barb.  149;  Baylies  v. 
Ingram,  84  App.  Div.  360,  362; 
Dagett  v.  Champney,  122  id.  254; 
Kennedy  v.  City  of  New  York,  127 
id.  89;  Laughran  v.  Smith,  75  N.  Y. 
205;  Coudert  v.  Cohen,  118  id.  309. 
(Sec  an  exception  where  tenant  in 
common   is   member  of  lessee  firm 


holding  over.  Valentine  v.  Hcaley, 
178  N.  Y.  391)  ;  cf.  Adams  v.  City  of 
Cohoes,  127  N.  Y.  175;  McKay  v, 
Mumford,  10  Wend,  351,  353;  Luger 
V.  Goerke,  18  App.  Div.  291. 

8ft  Schuyler  v.  Smith,  51  N.  Y.  309; 
Baylies  v.  Ingram,  84  App.  Div.  360^ 
362;  Stevens  v.  City  of  New  York, 
III  id.  362;  Barson  v.  Mulligan,  191 
N.  Y.  306;  cf.  Herter  v.  Mullen,  159 
id.  28,  again,  52  App.  Div.  325; 
Beeston  v.  Yale,  75  id.  388. 

32  Frost  V.  Akron  Iron  Co.,  12 
Misc.  Rep.  348;  revd.,  i  App.  Div. 
449;  cf.  Mitchell  v.  Gary,  20  id.  595. 

s^Ketcham  v.  Ochs,  34  Misc.  Rep. 
470. 

WChallis,   83;   cf.   2   Sttgd.    Ppw. 

oil* 
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the  year,  and  the  term  expires  at  midnight  on  the  preceding  day 
in  the  next  year.^  But  ordinarily  the  day  from  which  a  lease  be- 
gins is  excluded  in  the  reckoning.**  If  the  lease  expire  on  Sunday 
the  tenant  has  until  the  following  day  to  remove.^ 

Custom  of  New  York  City.     Where  a  lease  expires-  on  May  first  by 
custom  of  the  city  of  New  York,  it  expires  at  noon  of  that  day.** 

35  Buchanan  v.  Whitman,  151  N.  Y.  ^  Frost  v.  Akron  Iron  Co.,  i  App. 

253,  and  cases  there  cited.  Div.  449,  453. 

w  Hungerford  v.  Wagoner,  5  App.  *  Frost  v.  Akron  Iron  Co^  i  App. 

Div.  590.  Div.  449p  453.  454- 
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§  231.  Lease,  when  void;  liability  of  landlord  where  prem- 
ises are  occupied  for  unlawful  purpose,  i.  Whenever  the 
lessee  or  occupant  other  than  the  owner  of  any  building  or 
premises,  shall  use  or  occupy  the  same,  or  any  part  thereof, 
for  any  illegal  trade,  manufacture  or  other  business,  the 
lease  or  agreement  for  the  letting  or  occupancy  of  such 
building  or  premises  shall  thereupon  become  void,  and  the 
landlord  of  such  lessee  or  occupant  may  enter  upon  the 
premises  so  let  or  occupied. 

2,  The  owner  of  real  property,  knowingly  leasing  or  giv- 
ing possession  of  the  same  to  be  used  or  occupied,  wholly  or 
partly,  for  any  unlawful  trade,  manufacture  or  business,  or 
knowingly  permitting  the  same  to  be  so  used,  is  liable 
severally,  and  also  jointly  with  one  or  more  of  the  tenants 
or  occupants  thereof,  for  any  damage  resulting  from  such 
unlawful  use,  occupancy,  trade,  manufacture  or  business. 

Formerly  section  201,  Real  Property  Law  of  1896,  chapter  XLVl,  General 
Laws: 

S  201.  Liability  of  landlord  where  premises  are  occupied  for  unlawful  pur- 
poses.—  The  owner  of  real  property,  knowingly  leasing  or  giving  possession 
of  the  same  to  be  used  or  occupied;  wholly  or  partly,  for  any  unlawful  trade, 
manufacture  or  business,  or  knowingly  permitting  the  same  to  be  so  used, 
is  liable  severally,  and  also  jointly  with  one  or  more  of  the  tenants  or 
occupants  thereof,  for  any  damage  resulting  from  such  unlawful  use, 
occupancy,  trade,  manufacture  or  business. 

Note. —  This  section,  201,  purports  to  be  taken  from  section  2,  chapter 
583,  Laws  of  1873,^  lyhich  is  as  follows: 

I  2.  The  owner  or  owners  of  any  building  or  premises  knowingly  leasing 
or  giving  possession  of  the  same,  to  be  used  or  occupied,  in  whole  or  in 
part,  for  any  illegal  trade,  manufacture  or  business,  or  knowingly  permitting 
the  same  to  be  used  for  any  illegal  trade,  manufacture  or  business,  shall 
be  jointly  and  severally  liable  with  the  tenant  or  tenants,  occupant  or 
occupants,  for  any  damage  that  may  result  by  reason  of  such  illegal  use, 
occupancy,  trade,  manufacture  or  business.^ 

Comment.  This  section  merely  restates  a  general  principle 
of  the  common  law  to  the  effect,  that  injuria  et  damnum  corn- 
s'Note  of  Commissioners  of  ^  Cf.  chap.  646,  Laws  of  1873,  as 
Statutory  Revision  to  this  section  of  to  sales  of  liquor,  ''an  act  to  sup- 
the  Real  Prop.  Law.  Appendix  II,  press  intemperance,  pauperism  and 
infra.  crime." 
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bined  give  a  right  of  action  for  damages.*^  Upon  general  principles 
a  contract  which  provides  for  anything  contrary  to  law  is  void,*^ 
and  a  lease  of  premises  to  be  used  for  immoral  purposes  is  also 
void.*^ 

If  the  lessor  of  premises  knows  and  intends  that  they  shall,  or 
may  be,  used  for  unlawful  purposes,  the  lease  is  void.**  This  act, 
however,  seems  to  enlarge  the  common-law  liability  of  owners  of 
real  estate,  and  to  give  a  right  of  action  to  third  persons  in  excep- 
tional cases  oi  damage  incurred. 

*i  See     Broom,      Common     Law,      Ct.  330;  affd.,  4  N.  Y.  217;  supra, 

chap.  3.  p.  751- 

<2  Taylor,  Landl  &  Ten.,  §  521.  *♦  Ernst  v.  Crosby,  140  N.  Y.  at 

*•  Ernst  v.  Crosby,  140  N.  Y.  364;  p.  367. 
cf,  Gilhooly  ▼.  Washington,  4  Super. 
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§232.  Duration  of  certain  agreements  in  New  York.    An 

agreement  for  the  occupation  of  real  property  in  the  city 
of  New  York,  which  shall  not  particularly  specify  the  dura- 
tion of  the  occupation,  shall  be  deemed  to  continue  until  the 
first  day  of  May  next  after  the  possession  commences  under 
the  agreement ;  and  rent  thereunder  is  payable  at  the  usual 
quarter  days,  for  the  payment  of  rent  in  that  city,  unless 
otherwise  expressed  in  the  agreement. 

Formerly  section  202,  Real  Property  Law  of  i8g6,  chapter  XLVI,  General 
Laws: 

§  202.  Duration  of  certain  agreements  in  New  York. — An  agreement,  for 
the  occupation  of  real  property  in  the  city  of  New  York,  which  shall  not 
particularly  specify  the  duration  of  the  occupation,  shall  be  deemed  to  con- 
tinue until  the  first  day  of  May,  next  after  the  possession  commences  under 
the  agreement;  and  rent  thereunder  is  payable  at  the  usual  quarter  days, 
for  the  payment  of  rent  in  that,  city,  unless  otherwise  expressed  in  the 
agreement.** 

Section  202  was  formerly  i  Revised  Statutes,  744,  section  i: 
f  I.  Agreements  for  the  occupation  of  lands  or  tenements,  in  the  city 
of  New  York,  which  shall  not  particularly  specify  the  duration  of  such 
occupation,  shall  be  deemed  valid  until  the  first  day  of  May  next  after  the 
possession  under  such  agreement  shall  commence,  and  the  rent  tmder  such 
agreement  shall  be  payable  at  the  usual  quarter  days  for  the  payment  of 
rent  in  the  said  city,  unless  otherwise  expressed  in  the  agreement.^ 

Origin  and  Constmction  of  Section  ao2,  Supra.  The  substance  of  this 
section  was  first  enacted  in  1820.*''  This  section  has  no  reference 
to  monthly  tenancies.*®  It  controls  only  those  agreements  for  the 
occupation  of  real  property  in  the  city  of  New  York  which  are 
silent  or  incomplete,  in  the  particulars  denoted  in  the.  statute.** 
Under  this  statute  the  tenancy,  where  no  term  is  specified,  ends 


^Repealed  by  Real  Prop.  Law  of 
1909,  f  460,  art.  14,  chap.  50,  Con- 
solidated Laws.    See  below,  §  460. 

*«  Repealed,    chap.    547,    Laws    of 

1896. 

*7  Chap.  194,  Laws  of  1820,  (  4. 

*8  Olson  V.  Schevlovitz,  91  App. 
Div.  405;  Drake  v.  Cunningham,  127 
id.  79. 

*®Craske  v.  The  Christian  Union 
Pub.  Co.,  17  Hun,  318;  Wolf  v.  Mer- 
ritt,    21     Wend.    336;     Nowlan    v. 


Trevor,  2  Sweeny,  67;  Coit  ▼. 
Planer,  7  Robt.  413 ;  s.  c,  4  Abb,  Pr. 
(N.  S.)  144;  Maquart  v.  La  Farge. 
5  Duer,  559;  Clarke  v.  Richardson, 
4  E.  D.  Smith,  173,  176;  Taggart  ▼. 
Roosevelt,  2  id.  100,  105;  s.  t,  8 
How.  Pr.  141;  Galewsky  v.  Apple- 
baum,  32  Misc.  Rep.  203;  Bernstein 
V.  Lightstone,  36  id.  193;  cf,  Wilson 
V.  Taylor,  8  Daly,  253;  Schloss  v. 
Huber,  21  Misc.  Rep.  28. 
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at  midday  of  the  first  of  May  succeeding  entry,  and  no  notice  to 
quit  is  necessary.^  The  rent  is  payable  quarterly  where  no  time 
of  payment  is  agreed  on,^^  unless  a  contrary  custom  is  established 
in  regard  to  the  particular  tenancy.**^ 

This  Section  Does  not  Apply  to  a  Holding  Over  by  Tenant  for  Years.  This 
section  can  have  little  reference  to  a  holding  over  by  tenant  for 
years  in  the  city  of  New  York  as  such  a  holding  over  is  always  for 
a  year,  and  on  the  terms  of  the  original  demise,  if  the  holding  over 
is  permitted  by  the  landlord.*^ 

Elsewhere  than  in  the  city  of  New  York,  if  the  lease  is  for  less 
than  a  year,  the  holding  over  h  for  an  equal  period.*^ 

Omitted  Sections  of  this  Article.  The  reader  will  observe  that  at 
present  there  are  no  sections  of  the  Real  Property  Law  numbered 
from  233  to  239. 


ooNowlan  v.  Trevor,  2  Sweeny, 
67;  Frost  v.  Akron  Iron  Co.,  i  App. 
Div.  447. 

&i  See  the  cases  cited,  supra. 

«2  Wilson  v.  Taylor,  8  Daly,  253. 

MHaynes  v.  Aldrich,  133  N.  Y. 
287;  Hcrter  v.  Mullen,  9  App.  Div. 
593;  Conway  v.  Starkweather,  i 
Den.  113;  Frost  v.  Akron  Iron  Co., 
I  App.  Div.  449;  Farrell  v.  Manhat- 


tan Railway  Co.,  43  id.  143;  Sullivan 
V.  Ringler  &  Co.,  59  id.  184;  Ken- 
nedy v.  City  of  New  York,  127  id. 
89;  cf.  §§  229,  230,  232,  Real  Prop. 
Law. 

^Ketcham  v.  Ochs,  34  Misc.  Rep. 
470,  472;  cf,  Herter  v.  Mullen,  52 
App.  Div.  325,  159  N.  Y.  28;  Eswein 
V.  Hodgkinson,  124  App.  Div.  6. 
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ARTICLE  8. 

CeiiTeyances  and  Moztgaget. 

SKnoN24a  Definitions  and  use  of  terms. 

241.  Ancient  conveyances  abolished. 

242.  When  written  conveyance  necessary. 

243.  Grant  of  fee  or  freehold. 

244.  When  grant  takes  effect. 

245.  Estate  which  passes  by  grant  or  devise. 

246.  Certain  deeds  declareil  grants. 

247.  Conveyance  by  tenant  for  lif«  or  years  of  greater  estate  than 

possessed. 

248.  Effect  of  conveyance  where  property  is  leased. 

249.  Covenants  in  mortgages. 

250.  Mortgages  on  real  property  inherited  or  devised. 

251.  Covenants  not  implied. 

252.  Lineal  and  collateral  warranties  abolished. 

253.  Construction  of  covenants  in  grants  of  freehold  interests. 

254.  Construction  of  covenants  in  mortgages  and  bonds. 

255.  Construction  of  grant  of  appurtenances  and  of  all  the  ris^ 

and  estate  of  grantor. 

256.  Construction    of    grant    in    executor's    or    trustee's    deed    of 

appurtenances,  and  of  the  estate  of  testator  and  grantor. 
•257.  Covenants  bind  representatives  of  grantor  and  mortgagor  and 
inure  to  the  benefit  of  whom. 

258.  Short  forms  of  deeds  and  mortgages. 

259.  When  contract  to  lease  or  sell  void. 

260.  Effect    of    grant    or    mortgage    of    real    property    advertety 

possessed. 

261.  Maintenance   of  telegraph   or   other  electric   wires   raises  no 

presumption  of  grant. 

262.  Conveyances   with   intent   to   defraud   purchasers  and   incnm- 

brancers  void. 

263.  Conveyances  with  intent  to  defraud  creditors  void. 

264.  Conveyances    void    as    to    creditors,    purchasers    and    incum- 

brancers, void  as  to  heirs  and  assigns. 

265.  Fraudulent  intent,  question  of  fact. 

266.  Rights  of  purchaser  of  incumbrancer  for  valuable  consideratioa 

protected. 

267.  Conveyances  with  power  to  revoke,  determine  or  alter. 

268.  Disaffirmance  of  fraudulent  act  by  executor  and  others. 

269.  When  remainderman  may  pay  interest  owed  by  life  tenant. 

270.  Powers  of  courts  of  equity  not  abridged. 

271.  Construction  of  covenants  in  mortgages  on  leases  of  real  prop- 

erty and  bonds. 

272.  Construction  of  grant  of  appurtenances,  and  all  of  the  rights 

and  estate  of  the  mortgagor. 

273.  What  form  of  mortgage  on  lease  of  real  property. 

274.  Transfers  and  mortgages  of  interests  in  decedents'  estates. 


^  240  Conveyances  and  Mortgages.  795 

§  240.  Definitions  and  use  of  terms,    i.  The  term  "  heirs/'  or 

other  words  of  inheritance,  are  not  requisite  to  create  or 
convey  an  estate  in  fee. 

2.  The  term  "  conveyance/'  as  used  in  this  article,  includes 
every  instrurnent,  in  writing,  except  a  will,  by  which  any 
estate  or  interest  in  real  property  is  created,  transferred,  as- 
signed or  surrendered. 

3.  Every  instrument  creating,  transferring,  assigning  or 
surrendering  an  estate  or  interest  in  real  property  musK  be 
construed  according  to  the  intent  of  the  parties,  so  far  as 
such  intent  can  be  gathered  from  the  whole  instrument,  and 
is  consistent  with  the  rules  of  law. 

4.  The  terms  "  estate  "  and  "  interest  in  real  property  '* 
include  every  such  estate  and  interest,  freehold  or  chattel, 
legal  or  equitable,  present  or  future,  vested  or  contingent. 

Formerly  section  205,  Real  Property  Law  of  1896,  chapter  XLVI,  General 
Laws: 

I  205.  Detmitions  and  use  of  tenn8_  The  term  "  heirs,"  or  other  words 
of  inheritance,  are  not  requisite  to  create  or  convey  an  estate  in  fee.  The 
term  "conveyance,"  as  used  in  this  article,  includes  every  instrument,  in 
writing,  except  a  will,  by  which  'any  estate  or  interest  in  real  property  is 
created,  transferred,  assigned  or  surrendered.  Every  instrument  creating, 
transferring,  assigning  or  surrendering  an  estate  or  interest '  in  real  prop- 
erty must  he  construed  according  to  the  intent  of  the  parties,  so 'far  as  such 
intent  can  be  gathered  from  the  whole  instrument,  and  is  consistent  with 
the  rules  of  law.  The  terms  "estate"  and  "interest  in  real  property," 
include  every 'such  estate  and  interest,  freehold  or  chattel,  legal  or  equitable, 
present  or  future,  vested  or  contingent. 

Section  2Q5  was  formerly  i  Revised  'Statutes,  748^  sections  i,  2,  and  2 
Revised  Statutes,  137,  sections  6,  7: 

i  I.  The  term  "heirs,"  or  other 'words  of  inheritance,  shall  not  be  requi- 
site to  create  or  convey  an  estate  in  fee;  and  every  grant  or  devise  of* real 
estate,  or  any  interest  therein,  hereafter  to  be  executed,  shall  pass  all  the 
estate  or  interest  of  the  grantor  or  testator,  unless  the  intent  to  pass  a  less 
estate  or  interest  shall  appear,  by  express  terms,  or  be  necessarily  implied 
in  the  terms  of  such  grant.** 

f  2.  In  the  construction  of  every  instrument  creating  or  'conveying,  or 
authorizing  the  creation  or  conveyance  of,  any  estate  or  interest  in  lands,  it 
shall  be  the  duty  of  courts  of 'justice,  to  carry  into  effect  the  intent  of  the 
parties,  so  far  as  such  intent  can  be  collected  from  the  whole  instrument, 
and  is  consistent  with  the  rules  of  law.*^ 

w  Repealed,  chap.  547.  Laws  of  w  Repealed,  chap.  547.  Laws  of 
Z806.  i8g6. 
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§  6.  The  term  "lands,"  as  used  in  this  chapter,57  shall  be  construed  as 
coextensive  in  meaning,  with  "lands,  tenements  and  hereditaments;'*  and 
the  terms  "estate  and  interest  in  lands,"  shall  be  construed  to  embrace 
evei*y  '  estate  and  interest,  freehold  and  chattel,  legal  and  equitable,  present 
and  future,  vested  and  contingent,  in  lands,  as  above  defined.^ 

f  7.  The  term  "conveyance,"  as  used  in  this  chapter,**  shall  be  construed 
to  embrace  every  instrument  in  writing,  (except  a  last  will' and  testament) 
whatever  may  be  its  form,  and  by  whatever  name  it  may  be  known  in  law. 
by  which  any  estate  or  interest  in  lands,  is  created,  'aliened,  assigned  or 
surrendered.60 

Comment.  The  Commissioners  of  Statutory  Revision  combined 
four  sections  of  the  Revised  Statutes  in  one  section  of  the  tormer 
law.  Such  a  disposition  was  confusing,  and  the  present  section  of 
the  Consolidated  Laws  in  arrangement  conforms  rather  to  the  plan 
of  the  original  revisers  in  the  Revised  Statutes.  The  section  as 
thus  re-arranged  is  easier  to  analyze.®^ 

The  Term  **  Heirs,"  and  Other  Words  of  Inheritance,  no  Longer  Necessary 
to  Carry  a  Fee.  The  term*  "  heirs,"  or  other  words  of  inheritance, 
is  rendered  unnecessary  to  carry  an  estate  in  fee  by  this  sectkm, 
taken  out  of  the  Revised  Statutes.^ 

The  Common  Law.  At  common  law,  the  fee,  or  inheritance,  did 
not  pass  by  a  deed,  without  the  employment  of  the  word  "heirs;" 
it  being  prmsumpHo  juris  that  without  the  word  "  heirs,"  a  life  es- 
tate was  created.®  But  the  construction  was  otherwise  in  a  devise, 
where  the  intention  of  testator  was  to  be  followed;  and'  conse- 
quently the  words  "to  A.  all  my  estate,"  or  to  "A.  in  perpetuity, 
etc.,  in  a  will,  were  equivalent  to  a  limitation  to  "A.  and  his  heirs 
in  a  deed,  and  carried  a  fee  to  devisee.^ 


9* 
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87 Chap.  VII,  part  II,  R.  S.  "Of 
Fraudulent  Conveyances  and  Con- 
tracts, Relative  to  Real  and  Personal 
Property." 

^Repealed,    chap.    417,   Laws   of 

i8p7. 

wChap.  VII,  part  II,  R.  S.  ut 
supra, 

^Repealed,    chap.    417,    Laws    of 

1897. 
^  See  note  24,  Appendix  I. 

«2  I  R.  S.  748,  tS  I,  2;  Guernsey  v. 

Guernsey,  36  N.  Y.  267,  268;  Grain 

v.  Wright,  114  id.  307;  Hilliker  v. 

Bast,    64    App.    Div.    552;    Mee    v. 

Gordon,  104  id.  520;  rcvd.,  187  N.  Y. 

400;     Schaefer    v.    Thompson,    116 

App.  Div.  775. 


682  Black.  ComnL  107.  But  the 
intention  was  also  sometimes  fol- 
lowed in  construing  a  deed  infor- 
mally expressed.  Jackson  ex  dem., 
etc.  V.  Waltermire,  7  Cow.  353; 
Darling  v.  Rogers,  22  Wend,  at  pp.. 
483,  489;  Bridger  v.  Pierson,  45  N. 
Y.  601,  604;  Metcalf  v.  Crystal  Park 
Assn.,  63  App.  Div.  445,  447, 

®*  See  Cruise,  Dig.,  tit.  38^  chap. 
II,  generally;  Bradstreet  v.  Qarke, 
12  Wend.  602;  Terry  v.  Wiggins,  47 
N.  Y.  512,  514;  cf.  Burlingham  v. 
Belden,  21  Wend.  463;  Wheaton  v. 
Andress,  23  id.  45a, 
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The  Revised  Statutes.  The  original  revisers  did  not  approve  of  such 
a  subtle  distinction,  which  was  no  doubt  founded  on  the  early  or 
semi-feudal  law,  and  formulated  probably  to  some  extent  during 
the  time  of  the  discussion  concerning  the  inheritable  character  of 
Anglican  "  feuds."  ^  Yet,  as  the  common-law  rule  was  very  well 
understood  by  conveyancers,  it  only  conduced  to  technical  precision, 
for  few  laymen  drew  their  own  deeds.  The  practice  was  other- 
wise with  wills.  The  revisers  thought  best  to  introduce  uniformity, 
and  subjected  all  instruments  of  conveyance,  wills  and  deeds  alike, 
to  the  same  rule  of  construction  —  the  intention  of  the  parties.^ 
This  rule,  they  gave  particular  expression  to,  in  the  next  section 
of  the  Revised  Statutes,^  and  now  the  intent  of  the  parties  to  all 
manner  of  conveyances  is  the  key  to  their  construction  in  all  cases.^ 
Thus  the  rule  of  construction,  that  cross-remainders  would  not  be 
implied  in  deeds,  is  no  longer  permissible.^ 

Effect  of  the  Revised  Statutes.  The  above-mentioned  statutory  rules 
of  construction  are  said  to  have  reversed  antecedent  common-law 
rules.'^^  But  this  is,  perhaps,  putting  the  effect  of  the  statute  in 
general  too  strongly,  as  the  intention  of  parties  governed  even  in 
deeds  in  some  cases  before  the  statute,^*  while  the  intention  was 
not  alwdys  conclusive  in  the  case  of  devises.''^  Th€  presumption 
of  law  was,  however,  reversed  by  the  statute  in  the  construction 
of  the  quantum  of  estates,  as  under  the  statute  all  the  estate  of 
grantor  passes,  unless  the  intent  to  pass  a  less  estate  appears;''^ 
while  at  common  law  an  estate  not  of  inheritance  passed,  unless 
the  intent  to  pass  an  estate  of  inheritance  expressly  appeared  or 
the  devisee  was  the  heir-at-law. 


^  Supra,  p.  9. 

•3  Note  to  I  R.  S.  748,  SI  I,  2. 

«7i  R.  S.  748,  8  2. 

«  Bennett  v.  Culver,  97  N.  Y.  250, 
•57;  Coleman  v.  Beach,  id.  545,  554; 
Furdy  v.  Hayt,  92  id.  446,  454 ;  How- 
land  V.  The  Union  Theolog.  Semi- 
nary, 3  Sandf.  82,  no;  Parks  v. 
Parks,  9  Paige,  107,  117;  Webb  v. 
Sweet,  187  N.  Y.  172. 

®*  See  above,  p.  226. 

T^^Lalor,  Real  Prop.  306,  citing 
Parks  V.  Parks,  9  Paige,  107,  121; 
Metcalf  V.  Crystal  Park  Assn.,  63 
App.  Div.  445,  447. 

^^  Jackson  ex  dem.,  etc.  v.  Walter- 


mire,  7  Cow.  353;   cf.  Sparrow   v. 
Kingman,  i  N.  Y.  242,  257. 
72  01mstead  v.  Olmstead,  4  N.  Y. 

78  Williams  v.  Williams,  8  N.  Y. 
525,  539 ;  Nicoll  V.  The  N.  Y.  &  Erie 
R.  R.  Co.,  12  id.  121,  128;  Heath  v. 
Barmore,  50  id.  302,  306;  Taggart  v. 
Murray,  53  id.  233;  Moore  v.  Pitts, 
id.  8s,  89;  Freeborn  v.  Wagner,  2 
Abb.  Ct,  App.  Dec.  175,  179;  Sheehan 
V.  Hamilton,  4  id.  211,  216;  Wood  v. 
Taylor,  9  Misc.  Rep.  640;  Mason  v. 
Thwing,  94  App.  Div.  77;  cf.  Harris 
V.  Kingston  Realty  Co.,  116  id.  704. 
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What  Words  now  Pass  a  Fee.  No  form  of  words  is  now  necessary 
to  pass  an  estate  in  fee,  provided  the  intent  so  to  do  is  obviousJ^ 
A  devise  of  the  rents  and  profits  is  a  devise  of  the  thing  itself,™ 
and  an  estate  may  pass  or  arise  by  implication  if  the  intent  is 
dearJ®  But  the  description  of  property  to  be  conveyed  is  not 
supplied  by  intendment,  whatever  the  intent  of  the  parties  may 
have  been."^ 

X  Revised  Statutes^  7489  Section  a.    Intent  of  the   Parties   to    PrevsiL 

This  section  was  originally  a  legislative  mandate  for  a  cy  pres  con- 
struction of  documents^®  It  binds  the  court  in  some  respects/* 
But  it  was  the  rule  before  the  statute,  that  a  deed  must  be  con- 
strued so  as  to  give  effect  to  the  intent  and  design  of  the  parties,®* 
and  such  was  always  the  principle  applied  in  the  construction  of 
last  wills.®*  If  a  deed  is  inartificial  and  does*  not  employ  technical 
terms,  the  intention  is  to  be  ascertained  from  the  whole  instru- 
ment.®^   This  section  now  applies  to  both  wills  and  deeds.®* 

a  Revised  Statutes^  137,  Section  7,  Supra.  This  chapter  is  expressly 
confined  to  deeds  and  other  instruments  inter  vivos.^  Yet  in  the  old 
law  there  is  little  difference  in  operation  between  deeds  and  de- 
vises,®*^ and  a  will  not  probated  will  still  pass  real  estate.®® 


7*  The  Long  Island  R.  R.  Co.  v. 
Conklin,  29  N.  Y.  572 ;  Kirtz  v.  Peck, 
113  id.  222,  229;  Campbell  v.  Mor- 
gan, 22  N.  Y.  Supp.  looi ;  Mee  v. 
Gordon,  45  Misc.  Rep.  249,  104  App. 
Div.  520,  522;  revd.,  187  N.  Y.  400; 
Ludlam  v.  Ludlam,  47  Misc.  Rep. 
232;  Webel  V.  Kelly,  11 1  App.  Div. 
521;  Boon  V.  Castle,  61  Misc.  Rep. 

474. 
75Paterson  v.  Ellis,  11  Wend.  '259, 

298;   Illensworth   v.   Illensworth,   39 

Misc.  Rep.  194,  197;  Hatch  v.  Basset, 

52  N.  Y.  359,  362;  Locke  v.  F.  L.  & 

T.  Co.,  140  id.  13s,  146. 

76  Brown  v.  Quintard,  177  N.  Y. 
75,  84;  Post  V.  Hover,  33  id.  594; 
Matter  of  Koss,  177  id.  371,  375; 
Culhane  v.  Fitzgibbon,  42  Misc.  Rep. 
331;  Matter  of  Ingersoll,  43  id.  211. 

^  Coleman  v.  Manhattan  Beach 
Imp.  Co.,  94  N.  Y.  229,  232. 


TO  Coster  V.  Lorillard,  14  Wend,  at 
pp.  308,  309;  Mayell  v.  Brown,  16 
Fed.  Cas.  at  p.  438;  note  to  4  Kent, 
Comm.  508. 

'TO  Morris  v.  Ward,  36  N.  Y.  587. 

595. 
«>  French  v.  Carhart,  i  N.  Y.  96; 

Bridger  v.  Pierson,  45  id.  601,  604; 

Bennett  v.  Culver,  97  id.  250,  256. 

siPurdy  v.   Hayt,   92  N.  Y.  446, 

82  Speed  V.  St.  Louis  M,  B.  T.  Co., 
86  Fed.  235. 

83  Heath  v.  Hewitt,  127  N.  Y.  166; 
Ward  V.  Stanard,  82  App.  Div.  38$, 
390. 

84  See  fi  240,  Real  Prop.  Law  and  2 
R.  S.  137,  8  7»  P-  796,  supra. 

85  Jarman  on  Wills,  i4- 
86 Smith  V.  Ryan,   116  Ap^  Div. 

397. 
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§  241.  Ancient  conveyances  abolished.  The  conveyance  of 
real  property  by  feoflfment,  with  livery  of  seizin,  or  by  fines, 
or  common  recoveries,  is  abohshed. 

Formerly  section  206,  Real  Property  Law  of  1896,  chapter  XLVI,  General 
Laws: 

I  206.  Lmry  of  seizin  abolished. —  The  conveyance  of  feal  property  by 
feoffment,  with  livery  of  seizin,  has  been  abolished.^ 

Section  206  was  formerly  i  Revised  Statutes,  738,  section  136: 

§  136.  The  mode  of  conveying  lands  by  feoffment  with  livery  of  seizin, 
b  abolished.^ 

Comment  This  section,  well,  if  not  better  than  any  other  in  the 
Revised  Statutes,  served  to  mark  the  beginning  of  a  new  legal  epoch. 
With  the  abolition  of  the  old  modes  of  conveyance  and  all  real 
actions  began  a  new  era.  It  is  said,  that  an  elderly  lawyer  in  the 
year  1830,  a  little  while  after  the  Revised  Statutes  had  passed  into 
a  law,  continued  the  preparation  of  the  old  forms  of  conveyances 
by  way  of  fines  or  common  recoveries,  and  he  learned  with  dismay 
that  they  had  been  abolished  by  the  Legislature. 

Fines  and  Recoveries.  Fines  and  common  recoveries  were  very 
familiar,  and  not  unusual,  forms  of  conveyance  in  this  State  prior 
to  the  Revised  Statutes.®®  They  were  very  efficacious  assurances  in 
certain  cases.®®  The  Revised  Statutes  abolished  fines  and  common 
recoveries,®*  but  the  late  Commissioners  of  Statutory  Revision  in 
1896  failed  to  re-enact  that  law,  although  the  Revised  Statutes  to 
that  end  was  repealed.  The  present  section  of  the  Real  Property 
Law  corrects  the  omission  and  abolishes  conveyances  by  way  of 
fines  or  common  recoveries. 

Feoffment  with  Livery.  At  common  law  a  writing,  or  deed  of  con- 
veyance, was  not  essential  to  the  transfer  of  title  to  real  property, 
except  when  to  a  corporation  aggregate.®^  The  title  passed  by  a 
feoffment  with  livery  of  seisin.  A  feoffment  is  a  legal  term  descrip- 
tive of  an  act  of  making  an  estate  in  another.®*  Some  legal  writers 
are  very  loose  in  their  use  of  this  term,  often  confounding  it  with 
charter  feoffamenti,  which  is  the  deed  generally  found  to  accompany 

^  Repealed  by  Real  Prop.  Law  of  w  2  R.  S.  343,  f  24. 

1909,   fi  460,  art.   14,  chap.  50,  Con-  ^^  Shep.    Touch.    203;    Mr.    Har- 

solidated  Laws.  See  below,  S  460.  grave's  note  310,  Co.  Litt.  48a ;  Chal- 
ks Repealed,    chap.    547,    Laws    of  lis,  326;  Williams  on  Seisin,  104. 

1896.  ®*  Finch's    Discourse,    132 ;   West's 

»2  Black.  Comm.  343,  357.  Symbolaeography  (edit  IS94)  i  235- 
•^4  Kent,  Comm.  497;  Jackson  v. 

Smith,  13  Johns.  426. 
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a  feoffment^  But  diis  loose  usage  is  due  to  the  fact  that  in  one 
age  a  feoffment  means  in  law  something  different  from  another.* 
In  later  times  it  came  to  denote  the  "  charta  feoffamenti,"  rather 
than  the  legal  act  recorded  in  the  deed  itself. 

A  feoffment  was  at  first  confined  to  the  transfer  of  a  fee  only 
and  not  used  to  transfer  a  life  estate.^  It  might  be  a  formal  oral 
grant :  "  I  give  thee  and  thy  heirs  to  hold  forever  black  acre " 
was  probably  a  sufficient  form  of  feoffment  at  common  law.  But 
a  feoffment,  without  livery  of  seisin,  was  incomplete  and  in- 
effectual.®^ Mr.  Qiallis  was  of  the  opinion  that  a  feoffment  and 
livery  were  one  and  the  same  thing.*^  In  this  opinion  this  dis- 
tinguished and  usually  most  accurate  lawyer  does  not  coincide  with 
other  late  writers.*^  A  written  charter,  or  deed  of  feoffment,  at  an 
early  date  seems  to  have  been  used  simply  to  record  the  transaction, 
and  was,  therefore,  usually  expressed  in  the  past  tense.^  At  a  sub- 
sequent date,  livery  was  frequently  made  secundum  formam  carta, 
and  the  deed  is  then  called  a  charter  of  feoffment.^  On  the  written 
charter  the  witnesses  then  customarily  indorsed  the  fact  that  they 
had  witnessed  livery  of  seisin.  But  the  charter  and  indorsement 
were  only  modes  of  preserving  evidence  and  not  the  conveyance 
itself.^  Not  until  ancient  did  a  charter  become  a  sort  of  Scotch,  or 
hearsay,  evidence,  provided  it  was  not  suspicious  on  its  face.* 
Chancellor  Kent  thought  that  the  mode  of  conveyance  by  feoffment 
with  livery  of  seisin  was  not  used  in  New  York.**  But  opposed  to 
his  opinion  is  the  fact  'hat  certain  early  charters  at  Albany  bear  an 
indorsement  of  livery  of  seisin.  .  This  profound  lawyer  is  also 
clearly  wrong  in  his  statement  that  this  mode  of  conveyance  was 
then  obsolete  in  England,^  as  persons  since,  even  in  our  own  times, 
have  taken  part  in  that  country  in  this  form  of  conveyance.^ 

w  Reeve,  Hist.  Com.  Law,  338.  »  See  Wigmore,  4  Col.  Law  Rev. 

®6See  Introduct.  p.  24,  supra,  343  seq, 

wCo.    Litt.    9a.  *Our    doctrine   of   ancient   deeds 

^Challis,     321;     Co.     Litt     48a;  corresponds  to  the  Scotch  law  which, 

Crabb,  Hist  Eng.  Law,  387.  however,  admits  hearsay  evidence  in 

^  Challis,  Real   Prop.  321.  all  cases  when  it  is  not  suspicious. 

*»2  Black.  Comm.  310,  311;  Litt,  84   Kent   Comm.   489;   cf.   Chan- 

§  70;  Co.  Litt.  9a,  s6b;  Smith,  Real  ccllor    Walworth    to    the    contrary, 

&  Pers.  Prop.  514;  Shep.  Touch.  203;  Rogers   v.    Eagle   Fire    Ins.    Co.,   9 

Crabb,  Hist  Eng.  Law,  387.  Wend.  611,  622. 

1 "  Has   conveyed,   enfeoffed,"   etc  •  4  Kent,  Comm.  4891 

Bracton,  lib.  2,  cap.  16,   fol.  34b.  ^  Challis,  321. 

22  Gilbert,  Uses,  2,  3;  Strahan, 
Prop.  230;  Co.  Litt.  48a;  I  Reeve, 
Hist  Com.  Law.  338. 
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Livery  of  Seisin.  Livery  of  seisin  (which  presumably  corresponds 
with  "  traditio"  or  delivery  of  possession,  in  the  Roman  Law)®  was 
the  primary  element  of  a  freehold  at  common  law.  It  is  called  the 
"  investitive  fact "  ®  in  the  common  law.^^  Originally  the  act  of 
feudal  investment,^*  livery  of  seisin  finally  became  in  law  the  ulti- 
mate sign  of  a  perfected  transfer  inter  vivos  of  title  to  a  freehold 
estate.^^ 

When  Written  Deeds  Became  Necessary  to  Conveyance  of  Lands.  Precisely 
when  deeds  became  essential  in  English  law  to  the  transfer  of 
freeholds  is  not  certain.  Yet  the  use  of  deeds  or  charters  is  more 
ancient  than  the  feudal  settlement  in  England.  But  from  the  Con- 
quest, certainly  until  the  Statute  of  Inrolments,*^  a  writing  was  not 
necessary  to  the  legal  transfer  of  freeholds.**  Yet  during  all  this 
period  written  deeds  were  commonly  used  for  the  preservation  of 
evidence  or  for  the  purpose  of  recording  the  transaction.  The 
Statute  of  Uses**^  brought  into  practice  as  legal  conveyances  deeds 
of  bargain  and  sale,  and  by  the  mere  operation  of  that  statute  the 
legal  estate  of  a  grantor  was  transferred  to  the  bargainee.**  Then 
came  the  Statute  of  Inrolments.  No  ceremony  was  made  necessary 
by  the  Statute  of  Inrolments  to  such  bargain  and  sale,  and,  there- 
fore, both  livery  of  seisin  and  attornment  were  superseded  by  it.*'' 
To  prevent  secret  conveyances  the  Statute  of  Inrolments*®  re- 
quired deeds  of  bargain  and  sale  to  be  enrolled.  This  was  virtually 
to  require  a  writing,  at  least  for  this  species  of  conveyances.** 

But  the  common-law  conveyance  by  feoffenent  with  livery  of 
seisin,  continued  legal,  and,  indeed,  essential  to  make  a  perfect 
disseisin  in  some  cases,^  and  to  such  mode  of  conveyance  no  writ- 
ing was  necessary  until  the  Statute  of  Frauds.**    A  deed  was  still 


» Cf.  Digby,  Hist.  Real  Prop.,  fi  12, 
chap.  II;  Spence,  Eq.  Jurisdic.  33. 

^Bisset,  Estates  for  Life,  13. 

10  Sec  above,  p.  24. 

w  I  Black.  G>min.  311;  Sparrow  v. 
Kingman,  i  N.  Y.  242,  250. 

1*  There  were  two  kinds  of  livery 
of  seisin  —  livery  in  deed  and  livery 
in  law.    See  Co.  Litt.  48a. 

w  27  Hen.  VIII,  chap.  16. 

**Shep.  Touch.  203;  Co.  Litt.  48a, 
note;  4  Col.  Law  Rev.  343;  Wil- 
liams on  Seisin,  148. 

»27  Hen.  VIII,  chap.  10. 

^^C6.  Litt  48a,  note  310. 

51 


I''  2  Sanders,  Uses  &  Trusts,  42. 

"27  Hen.  VIII,  chap.  16. 

w  Note  310,  Co.  Litt.  48a ;  Strahan, 
Prop.  224;  4  Col.  Law  Rev.  351. 

20  Sparrow  v.  Kingman,  i  N.  Y.  at 
pp.  250,  251 ;  McGregor  v.  Comstock, 
17  id.  at  p.  171 ;  Varick  v.  Jackson,  2 
Wend.  158,  203;  Shep.  Touch.  203; 
Strahan,  Prop.  231. 

21 29  Car.  II,  chap.  3.  Unless  in 
writing  feoffment  with  livery  under 
this  statute  could  create  only  an  es- 
tate at  will,  determinable  by  feoffor. 
Ca  Litt  56b. 
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unnecessary  to  satisfy  that  statute;  any  writing  would  do.^  If 
the  writing  were  a  deed  it  need  not  be  signed ;  seaHng  and  delivery 
sufficed.^  The  English  Statute  of  Frauds  did  not,  however,  extend 
to  New  York,  being  enacted  only  after  the  English  law  was  estab- 
lished here.'^*  But  the  Ehike's  Laws,  established  in  New  York  in 
1664-5,  required  a  conveyance  to  be  by  deed.^^  Of  late  years  and 
after  *'  Independence  "  sufficient  attention  has  not  been  paid  to  this 
very  interesting  statute. 

In  1683,2®  and  in  1684,^  the  Legislature  of  New  York  required 
deeds  of  conveyance  to  be  acknowledged  and  recorded  before  they 
had  legal  effect  as  to  third  persons.  At  a  later  day  the  English 
Statute  of  Frauds^^  seems,  however,  to  have  been  extended  here 
by  judicial  legislation,^  and  in  1787  it  was  revised  and  formally  re- 
enacted  in  Jones  &  Varick's  revision,^^  and  so  passed  into  the  Re- 
vised Statutes.^*  Thus,  until  the  Revised  Statutes,  conveyance  by 
feoffment  with  livery  of  seisin  was  valid,  but  it  must  have  been 
accompanied  by  a  deed  to  comply  with  the  local  statute  or  with  the 
Statute  of  Frauds.  As  late  as  1827  a  conveyance  by  feoffment  with 
livery  of  seisen  was  made  in  New  York  by  a  Mr.  Edgerton 
Winthrop.  It  was,  of  course,  accompanied  by  a  deed  to  satisfy 
the  Statute  of  Frauds.^  In  1830  the  Revised  Statutes  abolished 
altogether  this  form  of  conveyance.^ 

Written  Conveyaiices.  The  law  regulating  written  conveyances  in 
this  State  is  now  largely  embodied  in  the  next  succeeding  section 
of  this  act.** 


22  Prest.  Shep.  Touch.  203 ;  4  Col. 
Law  Rev.  350,  352. 

28 1  Prcst.  Abst.  of  Thle,  236; 
Challis,  Real  Prop.  327;  Prcst.  Shep. 
Touch.  56b;  3  Prcst.  Abst.  of  Title, 
61;  I  Sugd.  Pow.  304;  Smith,  Law 
of  Contracts,  note  a,  discussing  re- 
cent English  cases. 

2*  Burton,  Compend.  Real  Prop. 
499;  cf,  Cahill  Iron  Works  v.  Pem- 
berton,  30  Abb.  N.  C.  450. 

26  Duke's  Lawes,  tit.  "Convey- 
ances, Deeds  and  Writings,"  i  Col. 
Laws  of  N.  Y.  30. 

2«"An  act  to  prevent  frauds  in 
conveyancing,''  i  Col.  Laws  of  N.  Y. 

141. 


27  "A  bill  to  prevent  deceipt  and 
fforgerye,"  I  Col.  Laws  of  N.  Y.  148L 

2829  Car.  II,  chap.  3. 

29  Preamble  to  chap.  1678,  5  CoL 
Laws  of  N.  Y.  689. 

80  2  J.  &  V.  88;  c/.  Cahill  Iron 
Works  V.  Pemberton,  30  Abb.  N.  C 

540. 
^^  Supra,  under  ft  242,  Real  Prop. 

Law. 

82  McGregor  v.  Comstock.  17  N.  Y. 
162,  164,  171. 

88  See  above,  i  R.  S.  738,  §  136; 
§  241,  Real  Prop.  Law;  Moore  v. 
Littel,  41  N.  Y.  at  p.  78;  Archer  v. 
Eckerson,  10  App.  Div.  S98>  601. 

8«  {  242,  Real  Prop.  Law. 


§  242  Statute  of  Frauds.  803 

§  242.  When  written  conveyance  necessary.  An  estate  or  in- 
terest in  real  property,  other  than  a  lease  for  a  term  not 
exceeding  one  year,  or  any  trust  or  power,  over  or  concern- 
ing real  property,  or  in  any  manner  relating  thereto,  can  not 
be  created,  granted,  assigned,  surrendered  or  declared,  un- 
less by  act  or  operation  of  law,  or  by  a  deed  or  conveyance 
in  writing,  subscribed  by  the  person  creating,  granting, 
assigning,  surrendering  or  declaring  the  same,  or  by  his 
lawful  agent,  thereunto  authorized  by  writing.  But  this 
section  does  not  affect  the  power  of  a  testator  in  the  dis- 
position of  his  real  property  by  will;  nor  prevent  any  trust 
from  arising  or  being  extinguished  by  implication  or  opera- 
tion of  law,  nor  any  declaration  of  trust  from  being  proved 
by  a  writing  subscribed  by  the  person  declaring  the  same. 

Formerly  section  207,  Real  Property  Law  of  1896,  chapter  XL VI,  General 
Laws; 

I  207.  When  written  conveyance  necessary^- An  estate  or  interest  in  real 
prc^erty,  other  than  a  lease  for  a  term  not  exceeding  one  year,  or  any  trust 
or  power,  over  or  concerning  real  property,  or  'in  any  manner  relating 
thereto;  can  not  be  created,  granted,  assigned,  surrendered  or  declared, 
unless  by  act  or  operation  of  law,  or  by  a  deed  or  conveyance  in  writing, 
subscribed  by  the  person  creating,  granting,  assigning,  surrendering  or  de- 
claring the  same,  or  by  his  lawful  ageiit,  thereunto  authorized  by  writing. 
But  this  section  does  not  affect  the  power  of  a  testator  in  the  disposition 
of  his  real  property  by  will;  nor  prevent  any  trust  from  arising  or  being 
extinguished  by  implication  or  operation  of  law,  nor  any  declaration  of 
trust  from  being  proved  by  a  writing  subscribed  by  the  person  declaring  the 
same.^ 

Section  207  was  formerly  2  Revised  Statutes,  134,  section  6,  and  2  Revised 
Statutes,  135, 'section  7,  and  2. Revised  Statutes,  137,  section  2: 

I  6.  No  estate  or  interest  in  lands,  other  than  leases  for  a  term  not 
exceeding  one  year,  nor  any  trust  or  power,  over  or  concerning  lands,  or  in 
,any  manner  relating  thereto,  shall  hereafter  be  created,  granted,  assigned^ 
surrendered  or  declared,  unless  by .  act  or  operation  of  law,  or  by  a  deed  or 
conveyance  in  writing,  subscribed  by  the  party  'creating,  granting,  assign- 
ing, surrendering  or  declaring  the  same,  or  by  his  lawful  agent,  thereunto 
authorized  by  writing.^^ 

f  7.  The  preceding  section  shall  not  be  construed  to  affect  in  any  manner, 
the  power  of  the  testator  in  the  disposition  of  his  real  estate,  by  a  last  will 
and  testament;  nor  to  prevent  any  trust  from  arising,  or  being  extinguished, 

1 

W  Repealed  by  Real  Prop.  Law  of         ^ic  Repealed,    chap.    547,    Laws    of 
1909,   §  460,   art.    14,  chap.  50,  Con-      ffigd 
solidated    Laws.      See   below,    §  460. 
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by  implication  or  operation  of  law;  nor  to  prevent,  after  a  fine^^  shall  have 
been  levied,  the  execution  of  a  deed  or  other  instrument,  in  writing,  declar- 
ing the  uses  of  such  fine.  (Amended  by  chap.  322,  Laws  of  i860,  by  insert- 
ing the  words  **  Nor  to  prevent  any  declaration  of  trust  from  being  proved 
by  any  writing  subscribed  by  the  party  declaring  the  same.")^ 

§  2.  Every  grant  or  assignment  of  any  existing  trust  in  lands,  goods  or 
things  in  action,  unless  the  same  shall  be  in  writing,  subscribed  by  the  party 
making  the  same,  or  by  his  agent  lawfully  authorized,  shall  be  void.^ 

Conveyances  to  be  in  Writing.  This  section  belongs  strictly  to  the 
famous  "  Statute  of  Frauds."  The  history  of  the  various  statutes 
requiring  conveyances  of  lands  to  be  in  writing  has  been  outlined 
under  the  preceding  section  of  this  act,***  and  need  not  be  repeated. 

Statute  of  Frauds.  When  Jones  &  Varick  came  to  revise  for  re- 
enactment  the  English  Statute  of  Frauds**  in  1787,  they  did  not 
depart  far  from  the  phraseology  of  the  original  statute.*^  They, 
however,  consolidated  into  one  act  the  Elizabethan  statutes  ** 
against  fraudulent  conveyances  and  the  act  of  Charles  II  for  the 
prevention  of  frauds  and  perjuries  called  the  "  Statute  of  Frauds."  ** 
Section  9  of  2  Jones  &  Varick,  88,  corresponded  to  sections  i  and  2, 
29  Charles  II,  chapter  3 ;  section  10  of  2  Jones  &  Varick,  to  section 
3,  29  Charles  II,  chapter  3 ;  section  1 1'  of  2  Jones  &  Varick,  88,  to 
section  4,  29  Charles  II,  chapter  3 ;  section  12  of  2  Jones  &  Varick, 
88,  to  section  7,  29  Charles  II,  chapter  3 ;  section  13  of  2  Jones  & 
Varick,  88,  to  section  8,  29  Charles  II,  chapter  3;  section  14  of 
2  Jones  &  Varick,  88,  to  section  9,  29  Charles  II,  chapter  3.***  The 
subsequent  revisions  in  New  York  in  1802*®  and  181 3**^  preserved 
the  language  of  Jones  &  Varick's  edition  of  the  English  Statute  of 
Frauds.  The  Revised  Statutes***  somewhat  altered  the  language  of 
that  great  statute  while  preserving  the  sense.*® 

Derivation  of  New  York  Statute.  Section  242  of  the  Real  Property 
Law  is  composed  of  sections  6  and  7  of  2  Revised  Statutes,  134, 

8''  As  to  fines,  see  note  of  the  Com-  ^  13  Eliz.,  chap.  5 ;  27  id.,  chap.  4. 

missioners  of  Statutory  Revision  to  ^29  Car.  II,  chap.  3. 

§  207,  The  Real  Prop.  Law  of  1896,  ^^  See  note  pf  Revisers  of  R.  S  to 

Appendix  II,  infra.  chap.  7,  part  2,  R.  S. 

38  Repealed,    chap.    547,    Laws    of  *«  i  K.  &  R.  75. 

1896.  ^'  I  R.  L.  75. 

39  Repealed,    chap.    417,    Laws    of  ^2  R.   S.   134,   §  6;   id.   135,  I  7: 

1897.  id.  137,  82. 

^  Supra,  p.  799.  *9  Revisers'  note  to  chap.  7,  part 

'*»29  Car.  11,  chap.  3.  ^         II,  R.  S. 

422  J.  &  V.  88,  §§  9,  10.  12;  I  K.  & 
R.  75 ;  I  R/  L.  75 ;  Hutchins  v.  Van 
Vechten^  140  N.  Y.  115,  118. 
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135,  and  section  2  of  2  Revised  Statutes,  137.  Section  242  thus 
indirectly  comes  from  the  English  Statute  of  Frauds  (29  Car.  11).^ 
But  the  Revised  Statutes  often  bore  a  different  construction  from 
the  English  act.^^ 

Construction  of  this  Section.  The  construction  of  the  Revised 
Statutes  establishes  that  no  estate  or  interest  in  lands,  except  a  term 
mot  exceeding  one  year,*^  can  be  passed  or  surrendered  by  act  of 
the  parties  'unless  in  writing.*^  But  nevertheless  a  parol  gift  of  an 
estate  in  lands  may  be  rendered  a  valid  transfer,  where  donee  has 
entered  on  the  lands  and  made  valuable  improvem.ents.^*  So  a  title 
may  arise  by  estoppel  and  not  by  deed.®**  Specific  performance  of 
an  oral  agreement  to  grant  a  lease  is  often  granted  after  acts  or 
part  performance  on  the  part  of  the  lessee,  notwithstanding  the 
Statute  of  Frauds,**®  for  that  statute  is  not  to  be  made  an  instrument 
of  fraud.^"^  So  where  vendee  pays  purchase  money,  enters  and 
makes  valuable  improvements  on  the  faith  of  an  oral  agreement 
to  convey,  equity  will  enforce  the  agreement.*^ 

Sale  of  a  Building  Apart  from  the  Site.  A  sale  of  a  house  to  be  taken 
down  and  removed  by  vendee  is  within  the  statute. aS:  everything 

^  Revisers'  note  to  chap.  7,  part 
II,  R.  S.;  McCartney  v.  Titsworth, 
119  App.  Div.  547,  552. 


*^i  White  V.  Douglass,  7  *N.  Y.  564, 

569. 

52  By  the  original  statute,  an  estate 
for  years,  created  without  writing, 
for  a  period  longer  than  three  years, 
had  the  force  of  an  estate  at  will. 
Jackson  ex  dem.  v.  Wood,  12  Johns. 

73' 

53  Wheeler  v.  Reynolds,  66  N.  Y. 
227;  McGregor  v.  Brown,  10  id.  114; 
Leonard  v.  Clough,  133  id.  292; 
Wood  V.  Rabe,  96  id.  414 ;  Ludwig  v. 
Bungart,  48  App.  Div.  613,  616; 
Conlon  V.  Mission  of  Immaculate 
Virgin,  87  id.  165,  169;  Czermak  v. 
Wetzel,  114  id.  816;  cf.  Matter  of 
Frankel,  157  N.  Y.  603,  611;  Bullen- 
kamp  V.  Bullenkamp,  34  App.  Div. 
193,  195;  s.  c,  43  J'd.  510;  §  79, 
Chaplin.  Landl.  &  Ten. 

"Young  V.  Overbaugh,  145  N.  Y. 
158;  Freeman  v.  Freeman,  43  id.  34; 
Babcock  v.   Utter,    i    Abb.    Ct.   App. 


Dec.  27,  37;  Matter  of  Frankel,  157 
N.  Y.  603,  611;  Hay  v.  Knauth,  169 
id,  298;  Harris  v.  Frink,  49  id.  24; 
Miller  v.  Ball,  64  id.  286;  Agan  v. 
Barry,  66  App.  Div.  loi ;  Bouton  v. 
Welch,  48  id.  378.  387;  Ball  v.  Ball, 
97  id.  347,  351 ;  Greenley  v.  Green- 
ley,  114  id.  640;  Schirmer  v.  Rehill, 
57  Misc.  Rep.  439,  442;  cf.  McCray 
V.  McCray,  30  Barb.  633. 

**  Washburn,  Real  Prop.,  9  6, 
chap.  2,  book  III. 

^Lester  v.  Foxcroft,  i  White  & 
Tudor,  Lead.  Cas.  in  Eq.  881  and 
notes;  Schirmer  v.  Rehill,  57  Misc. 
Rep.  439,  442. 

67  Lamb  v.  Lamb,  80  App.  Div.  250, 
256;  and  see  p.  436,  swpra;  p.  813, 
infra. 

58  Winchcll  V.  Winchell,  100  N.  Y. 
159.  163 ;  Ludwig  v.  Bungart,  48  App. 
Div.  613,  616;  Gage  v.  Gage,  13  id. 
565;  Luessen  v.  Morich,  72  id.  443; 
Conlon  V.  Mission  of  Immaculate 
Virpin,  87  id  165,  "169;  Northrup  v. 
Mead,  ^2\  id.  385. 
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annexed  to  land  is  real  property  as  to  the  buyer,  tmt  not  as  to  the 
seller  » 

Part  Performance.  But  as  a  rule  part  performance,  such  as  a  part 
payment  of  the  consideration,  does  not  take  a  transaction  under  tiiis 
section  out  of  the  statute.  The  money  may  be  recovered  back  in  a 
proper  action,^ 

Executed  Oral  Agreements.  Executed  oral  agreements  cannot,  how- 
ever, be  rescinded  because  not  in  writing.  The  statute  refers  to 
executory,  not  to  executed,  agreements.^ 

Some  Oral  Promises  not  Within  the  Statute.  All  orU  promises  by 
vendors,  at  the  time  of  conveyance,  are  not  within  Ihe  prdhibition 
of  this  statute,  nor  are  they  merged ;  e.  g,,  a  .promise  to  pay  an 
assessment  as  a  condition  of  vendee's  acceptance  of  the  deed.** 
Partnerships  to  deal  in  realty  may  be  created  by  parol.®  A  deed 
may  be  delivered  as  a  security  and  then  in  equity  it  will  be  regarded 
as  a  mortgage,  even  though  absolute  on  its  face.^ 

Estate  or  Interest  in  Real  Property.  The  Statute  of  Frauds  relates  to 
estates  and  interests  in  real  property.  They  cannot  be  created, 
granted,  assigned  or  surrendered,  etc.,  unless  by  deed  or  convey- 
ance in  writing;  but  they  may  be,  by  operation  of  law.  Thus  not 
all  agreements  respecting  land  fall  within  the  statute.** 

Boundaries.  This  section  does  not  refer  to  settlements  of  disputed 
boundaries.** 


^  Volk  V.  Olsai,  54  Misc.  Rep.  227. 

«>Cooley  V.  Lobdell,  153  N.  Y. 
596;  Conlon  V.  Mission  of  Immacu- 
late Virgin,  87  App.  Div.  165,  169. 

^  Torres  v.  Thompson,  29  Misc. 
Rep.  526;  De  Hierapolis  v.  Reilly, 
44  App.  Div.  22;  Winchell  v.  Win- 
chell,  100  N.  Y.  159,  163;  Brown  v. 
Crabb,  156  id.  447;  Luessen  v.  Mo- 
rich,  72  App.  Div.  443;  cf.  Czermak 
V.  Wetzel,  114  id.  816. 

*2See  p.  436,  supra;  p.  809,  infra; 
Remington  v.  Palmer,  62  N.  Y.  31 ; 
Robbins  v.  Robbins  89  id.  251 ;  Purdy 
V.  Collyer,  26  App.  Div.  358;  Bern- 
heimer  v.  Schmid,  36  Misc.  Rep. 
456,  458;  Med.  College  Lab.  v.  N.  Y. 
University,  76  App.  Div.  48,  59, 


fiSTraphagenv.  Burt,  67  N.  Y.  30; 
HoUister  v.  Simonson,  36  App.  Div. 
63;  Sanger  v.  French,  157  N.  Y. 
213,  235;  Smith  V.  Smith,  125  id. 
224;  Bailey  v.  Weed,  36  App.  Div. 
611;  Smith  V.  Kissel,  92  id.  235; 
Larkin  v.  Martin,  46  Misc.  Rep.  179; 
Mitchell  V.  Tomkin,  109  App.  Div. 
165;  Buckley  v.  Doig,  188  N.  Y.  238; 
Pounds  V.  Egbert,  117  App.  Div.  756; 
Rauch  V.  Donovan,  126  id.  52. 

6*  See  below,  under  I  269,  The 
Real  Prop.  Law. 

^  §  242,  Real  Prop.  Law. 

w  Davis  V.  Townsend,  10  Barb.  333, 
346;  Baldwin  v.  Cohen,  132  App. 
Div.  87. 
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Easement;  Equity  of  Redemption;  Incorporeal  Hereditamenta.  An  ease- 
ment is  an  interest  in  real  property  within  this  section;^  and  so 
an  equity  of  redemption.®  Incorporeal  hereditaments,  generally, 
fall  within  this  statute.^ 

Lease  or  Demise  Exceeding  One  Year  Void.  The  statute  avoids  oral 
agreements  to  lease  real  property  for  a  term  in  excess  of  one  yearj^ 
But  this  does  not  prevent  an  oral  term  of  one  year  from  beginning 
in  futuroJ^ 

Leases  for  Successive  Years.  It  is  said  that  a  lease  for  one  year,  at 
a  rent  certain,  with  a  right  of  renewal  for  another  year,  is  within 
this  section  and  must  be  in  writing.^^ 

Lease  or  Demise  in  Writing.  When  the  statute  requires  a  demise 
to  be  in  writing  the  usual  instrument  of  conveyance  is  a  "  lease."  ^ 
This  instrument  is  the  common  mode  of  transferring  chattel  inter- 
ests in  lands  inter  invos.  It  applies  to  the  creation  of  a  term 
of  years,  or  chattel  interests,  out  of  a  freehold,  or  out  of  another 
chattel  interest  of  longer  duration,  in  point  of  time.^*  The  usual 
consideration  of  a  lease  is  money,  called  "  rent"  '^  At  common  law, 
the  lease  conferred  no  estate  until  entry;  the  lessee  had  only  an 
interesse  termini,  unless  the  lease  was  by  bargain  and  sale,  when 
it  was  executed  by  the  Statute  of  Uses  J*  An  interesse  termini  was, 
however,  assignable.'''^  In  this  State,  leases  are  usually  bargain 
and  sales,  and  the  estate  of  the  lessee  vests  without  entry  under  our 
revised  Statute  of  Uses.  But  a  written  lease,  like  any  other  con- 
veyance, becomes  operative  only  by  delivery.^    A  lease  is  a  con- 


•^  Arnold  v.  Hudson  River  R.  R. 
Co.,  55  N.  Y.  66i ;  Wiseman  v.  Luck- 
singer,  84  id.  31 ;  Fonda,  J.  &  G.  R. 
R.  Co.  v.  Olmstead,  84  App.  Div. 
127;  Kommer  v.  Daly,  104  id.  528; 
Clark  V.  Strong,  105  id.  175^;  Nor- 
ton v.  Ritter,  121  id.  497. 

» Stoddard  v.  Whiting,  46  N.  Y. 
627;  cf.  Snow  v.  Daggett,  27  Misc. 
Rep.  256. 

<»  Brown  v.  Woodworth,  5  Barb. 

550. 

f^  Supra,  1 242,  Real  Prop.  Law. 

Ti  Ward  V.  Ha&broock,  169  N.  Y. 
407 ;  Young  v.  Dake,  5  id.  463 ;  Whit- 
ney V.  Allaire,  i  id.  305;  Becar  v. 
Flues,  64  id.  518;  Chaplin,  Landl.  & 
Ten.,  9  76;  infra,  p.  809. 


^Hess  v.  Martin,  36  Misc.  Rep. 
541;  Holzdesber  v.  Forrestal,  13 
Daly,  34;  Spota  v.  Hayes,  36  Misc. 
Rep.  532;  Chaplin,  Landl.  &  Ten., 
§  78;  sed  cf.  Ward  v.  Hasbrouck, 
169  N.  Y.  407;  3  Preston,  Convey- 
ancing, 76;  Hart  v.  Hart,  22  Barb. 
606. 

■">  §8  273,  290,  The  Real  Prop.  Law. 

''^  8  33»  Real  Prop.  Law. 

w  See  above,  pp.  159,  164,  374- 

7«2  Black.  Comm.  144;  Whitney 
V.  Allaire,  i  N.  Y.  305,  311;  Becar 
V.  Flues,  64  id.  518,  520. 

•"Strahan,  Prop.  235. 

78  See  under  8  244,  Real  Prop. 
Law. 
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tract  for  possession  and  profits  in  consideration  of  rent  or  return, 
and  it  is  also  properly  a  conveyance  for  life,  for  years,  or  at  willJ^ 
If  a  lease  is  for  life,  it  creates  a  freehold  and  must  be  subscribed, 
but  need  not  be  sealed.^  But  for  the  reasons  stated  under  section 
243,^^  it  is  better  to  continue  to  seal  a  leas^.  As  a  freehold  lease 
need  not  now  be  sealed,  it  is  of  course  unnecessary  to  seal  a  lease 
for  years  or  at  will,  as  they  create  only  chattel  interests.®^  A  lease 
should  be  signed  by  both  lessor  and  lessee.^ 

Usual  Covenants  in  Leases.  The  usual  covenants  in  leases  are  ( i ) 
to  pay  rent;  (2)  to  keep  and  deliver  up  the  premises  in  repair; 
(3)  giving  lessor  right  to  re-enter  for  nonpayment  of  rent  or 
breach  of  covenant,-®*  (4)  not  to  commit  waste;  (5)  not  to  use 
premises  in  particular  ways;  (6)  not  to  assign  or  underlet  without 
consent  of  lessor  in  writing.  Besides  these  covenants,  convey- 
ancers often  insert  other  covenants,  to  meet  the  exigencies  of  a 
particular  contract  or  situation.  These  covenants  should  always 
be  in  a  settled  form  if  possible. 

Re-entry.  What  constitutes  a  re-entry  at  the  present  day  and 
what  may  be  the  meaning  of  the  term  in  modern  law,  are 
questions  not  settled.^  That  a  landlord  may  peaceably  re-enter 
without  judicial  proceedings  when  a  lease  contains  a  covenant 
for  re-entry  has  been  held  in  this  State  where  there  is  a  breach  of 
covenant  enabling  landlords  to  re-enter.^ 

Granting  Words  in  Lease.  The  words,  "  demise,  lease  and  to  farm 
let  "  are  the  proper  granting  terms  for  a  lease  or  demise  f  but  any 
other  words  which  show  the  intention  of  the  parties  will  suffice. 
The  words  "  bargain  and  sell "  are  not  inappropriate  in  a  lease. 


79  Smith,  Real  &  Pers.  Prop.  527 ; 
Cruise,  Dig,,  tit  32,  chap.  5,  5  i; 
Israelson  v.  Wollenberg,  63  Misc. 
Rep.  293. 

80  §  243,  Real  Prop.  Law.  So  our 
so-called  "perpetual  leases,"  supra, 
p.  190. 

«i  Infra,  pp.  815,  816. 

^  §  ZZ*  Real  Prop.  Law. 

^Cf,  %  259,  Real  Prop.  Law; 
Laughran  v.  Smith,  75  N.  Y.  205; 
Jewett  v.  Griesheimer,  100  App.  Div. 
210. 

**De  Lancey  v.  Ganong,  9  N.  Y, 
25. 


85  See  Michaels  v.  Fishcl.  169  N.  Y. 
381 ;  Baylies  v.  Ingram,  84  App.  Div. 
361,  181  N.  Y.  518;  Paunuto  v.  Fog- 
lio,  55  Misc.  Rep.  244 ;  Slater  v.  Von 
Figlio,  38  N.  Y.  Law  Journ.  (Oct. 
•25,  1907)  385;  Auzolone  v.  Paskusz» 
96  App.  Div.  188;  Slater  v.  Von 
Chorus,  120  id  16;  Cohen  v.  Car- 
penter, 128  id.  862. 

8®  Cohen  v.  Carpenter,  128  App. 
Div.  862. 

87  Cruise,  Dig.,  tit  22,  chap.  5,  §  2. 
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and  our  Statute  of  Uses,  as  revised,  executes  the  term  in  the 
bargainee.®® 

No  lease  or  grant  of  agricultural  land  reserving  rent  or  service 
is  valid  for  longer  than  twelve  years.®® 

It  is  sometimes  doubtful  whether  an  agreement  is  a  lease  or  a 
contract  to  lease®^  but  the  leaning  of  the  court  is  to  construe  it  as 
a  present  demise  and  not  a  contract  for  a  future  letting.®^ 

Assignments  of  Leases.  Assignments  of  terms  of  years  or  leases 
fall  under  this  section,®^  but  even  at  common  law  they  need  not 
be  sealed.^    Subletting  is  not  an  assignment.^ 

Void  Demises.  A  demise  void  under  this  section  may,  neverthe- 
less, support  an  action  for  use  and  occupation,®*^  or  create  a  tenancy 
from  year  to  year.®^  Demise  for  a  year  by  parol  may  begin  in 
futuro.^ 

Promises  Collateral  to  Lease.  Certain  promises  made  as  an  induce- 
ment or  collateral  to  a  lease  need  not  be  in  writing;®®  so  a  lease 
may  be  modified  by  parol,  if  a  proper  consideration  subsists.®® 

Surrender.  A  surrender  is  an  executed  agreement  that  a  demise, 
or  other  term  of  years,  shall  cease.^  The  surrender  may  be 
express,  or  by  operation  of  law.^ 

An  unexpired  term  for  a  year  may  be  surrendered  by  parol,  even 
though  the  original  term  was  of  longer  duration.®  So  certain  agree- 
ments originally  required  to  be  in  writing  may  be  surrendered  by 
parol.* 

w  Vide   Lease,    2    Black.    Comm.,  ®« Reeder  v.  Sayre,  70  N.  Y.  180 ; 

Appendix  II;  et  supra,  pp.  421,  428.  Hartnett    v.    Korscherak,    59    Misc. 

89  N.  Y.  Const,  art.  i,  §  13 ;  supra.  Rep.  457. 

p.  82.  ^  Young  V.   Dake,   5   N.   Y.  463 ; 

«0  Jackson  v.   Delacroix,  2  Wend.  Herter  v.  Muser,  29  Misc.  Rep.  641. 

433;  Pearce  v.  Golden,  8  Barb.  522;  ®8Tobey    v.    Mattimore,    54   Misc. 

Averill  v.  Taylor,  8  N.  Y.  44;  Foster  Rep.    231 ;     Schweig    v.    Manhattan 

V.  Clifford,  42  Misc.  Rep.  /196;  Bene-  Leasing   Co.,  54  id.   233;   Haight  v. 

diet  V.  Pincus,   191   N.  Y.  337;  and  Cohen,  123  App.  Div.  707. 

see  S  259,  Real  Prop.  Law.  ®®  American   Exchange  Nat.  Bank 

w  2     Prest.     Shep.     Touch,     271 ;  v.  Smith,  61  Misc.  Rep.  49,  53- 

Smith,    Real    &    Pers.    Prop.    527;  ^Bedford   v.   Terhune,   30   NY. 

Averill  V.  Taylor,  8  N.  Y.  44.  g*;  f  ^«^'"  ^-  Champney,  122  App. 

®2  8  242,  Real  Prop.  Law.  17o^f^'  ..    t>  u    •         n  x, 

OR  TT^r!i  niT      t.  11    -   1  u  ^  Supra,  p.  157 ;  Baldwm  v.  Cohen, 

MHolhday  V.  Marshall,  7  Johns.      ^^^  ^^^   j^.^   g^ 

^"-  8  Smith  V,  Devlin,  23  N.  Y.  363. 

M  Schenkel  v.  Lischinsky,  45  Misc.  4  Proctor  v.  Thompson,  13  Abb.  N. 

Rep.   423;    Herzig  v.    Blumenkrohn,  q    ^q^  3^5.   Lewis  v.  Donohue,  27 

122  App.  Div.  756;  and  see  p.  77i,  Misc.    Rep.    514;    and    see   Chaplin, 

supra,  what  is  an  assignment?  Landl  &  Ten.,  i  79, 

9^  Supra,   S  220,   Real  Prop.  Law. 
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Wills.  This  section  preserves  venia  testandi,  of  the  privilege  of 
making  a  will,  in  conformity  with  our  Statute  of  Wills.** 

Agreement  to  Will  Lands.  An  agreement  to  dispose  of  lands  after 
death  or  to  devise  lands  (mutual  or  otherwise)  must  be  in  writing* 
unless  there  has  been  such  a  performance  as  will  take  it  out  of 
the  statuteJ  How  far  this  agreement  may  be  for  the  benefit  of 
third  persons  is  questioned.® 

Trusts  in  Lands.  This  section  requires  that  all  trusts  of  real  prop- 
erty shall  be  created,  assigned  and  declared,  by  a  deed  or  con- 
veyance in  writing.    But  it  saves  trusts  operating  by  law.* 

Under  the  Revised  Statutes  no  trust  of  lands  could  be  created 
by  act  of  the  parties  except  it  be  by  a  deed  or  conveyance  in  writ- 
ing.^^  The  act,  chapter  322,  Laws  of  i860,  introduced  a  more 
liberal  rule,  and  letters  and  informal  memoranda  are  now  sufficient 
to  prove  a  trust.^^  This  statute  requiring  a  trust  in  lands  to  be 
manifested  in  writing  has,  however,  no  relation  to  a  case  where 


«S  242,  Real  Prop  Law;  2  R.  S. 
56,  now  Decedent  Estate  Law. 

^  Hamlin  v.  Stevens,  177  N.  Y. 
39;  Ludwig  V.  Bungart,  48  App.  Div. 
613,  616;  Gall  V.  Gall,  64  Hun,  601; 
afFd.,  138  N.  Y.  675;  Gates  v.  Gates, 
34  App.  Div.  608,  611;  Everdell  v 
Hill,  58  id.  151,  15s;  Kine  v.  Farrcll, 
71  id.  219;  Larasche  v.  Kamaiky,  120 
id.  no;  Bush  v.  Whitaker,  45. Misc. 
Rep.  74;  Middle  worth  v.  Ordway, 
191  N.  Y.  404,  411;  Matter  of  Dake, 
57  Misc.  Rep.  541;  cf.  Brantingham 
v.  Huff,  174  N.  Y.  53;  Banta  v. 
Banta,  84  App.  Div.  138;  Priester  v. 
Holock,  70  id.  256,  259. 

^Id.,  supra;  Bouton  v.  Welch,  48 
App.  Div.  378;  Healy  v.  Healy,  31 
Misc.  Rep.  636,  55  App.  Div.  315, 
166  N.  Y.  624;  Ahrens  v.  Jones,  169 
id.  555,  560;  Rhoades  v.  Schwartz, 
.^i  Misc.  Rep.  648;  Holt  v.  Tuite,  188 
N.  Y.  17;  Tousey  v.  Hastings,  127 
App.  Div.  94;  cf.  Ripson  v.  Hart, 
64  id.  593;  Conlon  v.  Mission  of 
Immaculate  Virgin,  39  Misc.  Rep. 
215,    84    App.    Div.    507;    Brann    v. 


Ochs,  77  id.  20;  Brantingham  v. 
Huff,  174  N.  Y.  53;  Pattat  v.  Pattat, 
93  App.  Div.  102. 

«Wait  V.  Wilson,  86  App.  Div. 
486;  Rosseau  v.  Rouss,  180  N.  Y. 
116^  122;  Hanly  v.  Hanly,  105  App. 
Div.  335;  Appolonio  v.  Langley,  106 
id.  40;  and  see  21  Harv.  Law  Rev. 
pp.  426-429. 

•Leary  v.  Corvin,  181  N.  Y.  222, 
228;  §  242,  Real  Prop.  Law;  supra, 
pp.  431,  803. 

10  White  v.  Douglass,  7  N.  Y.  564; 
Sturtevant  v.  Sturtevant,  20  id.  39; 
Hutchins  v.  Van  Vechten,  140  id. 
115,  118;  2  R.  S.  137,  *  a. 

1^  Hutchins  v.  Van  Vechten,  140 
N.  Y.  IIS,  "8;  Dillaye  v.  Greenongh, 
45  id.  445;  Cook  v.  Barr,  44  id.  156; 
McArthur  v.  Gordon,  51  Hun,  511, 
515;  Hill  v.  Warsawski,  93  App.  Div. 
198;  Lamb  v.  Lamb,  18  id.  250» 
256;  Morgan  v.  Turner,  35  Misc. 
Rep.  399,  403;  ^'  v*^^  5  ^o,  infra; 
cf.  Grouse  v.  Frothingham,  97  N.  Y. 
105 ;  Mackall  v.  Olcott,  93  App.  Div. 
282. 
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title  is  acquired  by  covin  or  fraud,**  or  to  implied*^  or  resulting 
trusts/*  which  may  be  established  by  oral  evidence.**^  On  this 
principle  oral  promises  to  devote  property,  conveyed  or  devised 
absolutely,  to  special  objects  or  purposes  are  enforced  in  equity.*® 
What  operates  as  notice  of  an  express  trust  is  discussed  elsewhere 
in  this  volume. 

Trusts  of  Terms  of  Years.  Terms  of  years,  although  diattels  real, 
are  within  the  articles  on  Uses  and  Trusts  and  Powers  and  presum- 
ably within  this  section.*^ 

Equity  of  Redemption.  An  equity  of  redemption,  now  being  the 
legal  estate  in  lands,  cannot  be  dealt  with  by  oral  directions.^^ 

Power.  No  "power"  respecting  estates  in  lands  can  be  given 
except  by  deed  or  by  will.^® 

Contracts.  Other  sections  of  this  act  refer  to  certain  contracts 
required  to  be  in  writing.^ 

What  now  Constitutes  a  Deed  or  Conveyance  in  Writing.  The  old  form 
of  written  deed  of  conveyance  was  an  "  indenture,"  which  was  a 
bipartite  deed  as  contrasted  with  a  "  deed  poll."  ^^  But  an  in- 
denture, or  deed  executed  by  grantor  and  grantee,  is  no  longer 
necessary.  Any  form  of  written  instrument,  which  corresponds  to 
this  section  and  the  sections  of  this  statute  reg^ulating  the  record  of 
conveyances,  will  suffice.^ 


J2  Ryan  v.  Dox,  34  N.  Y.  307 ;  Hall 
V.  Erwin,  66  id.  649 ;  Wheeler  v.  Rey- 
nolds, id.  227;  Newman  v.  Nellis,  97 
id.  285;  Hawkins  v.  Dunmore,  24 
Misc.  Rep.  623. 

^«Foote  V.  Bryant,  47  N.  Y.  544; 
Wood  V.  Rabe,  96  id.  414,  422. 

^*Foote  V.  Bryant,  47  N.  Y.  544; 
Ryan  v.  Dox,  34  id.  319. 

^*  Chester  v.  Dickinson,  54  N.  Y.  i ; 
Traphagen  v.  Burt,  67  id.  30,  ^31 
Swinburne  v.  Swinburne,  28  id.  568; 
Foote  V.  Bryant,  47  id.  544;  Ryan  v. 
Dox,  34  id.  319;  Lemon  v.  The 
Bradley-Currier  Co.,  27  Misc.  Rep. 
642;  cf.  Leary  v.  Corvin,  63  App. 
Div.  151,  181  N.  Y.  222;  Med.  Col- 
lege Lab.  V.  N.  Y.  University,  76  id. 
48;  Mackall  v.  Olcott,  93  id.  282; 
Fagan  v.  McDonnell,  115  App.  Div. 

89,  9a 
**Ahrens  v.  Jones,  169  N.  Y.  155; 


Matter  of  O'Hara,  95  id.  403;  Am- 
herst College  V.  Rich,  151  id.  282, 
323 ;  Amot  V.  Hill,  39  Misc.  Rep.  95 ; 
Med.  College  Lab.  v.  N.  Y.  Univer- 
sity, 76  App.  Div.  48;  cf.  Hill  V. 
Warsawski,  93  id.  198;  Cassels  v. 
Finn,  68  L.  R.  A.  80;  20  Harv.  Law 
Rev.  549. 

17  Bennett  v.  Ro6enthal,    11   Daly, 

91. 

18  Reich  v.  Dyer,  91  App.  Div.  240; 

180  N.  Y.  107;  Snow  v.  Daggett,  27 
Misc.  Rep.  256 ;  Stoddard  v.  Whiting, 
46  N.  Y.  627. 

i^See  above,  pp.   599,  600,  I   I4C\ 
Real  Prop.  Law. 

20  See  below,  S  259. 

21  2  Black.  Comm.  295. 
22Schacfer  v.  Thompson,  116  App. 

Div.  775;  and  see  Gerard  on  Titles 
(Sth  ed.),  534. 
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This  section  requires  only  an  estate  or  interest  in  land  to  be 
created,  granted  or  assigned,  by  a  deed  or  conveyance  in  writing. 
As  to  what  now  constitutes  such  a  conveyance  in  writing,  the  sub- 
sequent sections  of  this  act  determine.^  Attestations  or  acknowl- 
edgment are  not  necessary  to  effectuate  a  deed  inter  partes,  but  only 
to  record  it.^*  No  particular  form  of  words  is  necessary  to  the 
validity  of  a  conveyance.^ 

It  will  be  observed  that  this  section  distinguishes  a  "  deed  "  from 
a  "  conveyance,"  and  this  was  formerly  accurate  at  common  law 
and  is  so  under  this  statute.  At  common  law  a  "  deed  **  did  not 
ex  vi  termini  mean  a  deed  of  real  estate;  i^t  meant  simply  a  sealed 
instrument.^®  A  conveyance,  if  in  writing,  may  now  be  unsealed.^ 
A  deed  is  defined  by  the  common  law  as  a  writing  on  parchment, 
vellum,  or  paper,  sealed  and  delivered,  to  prove  and  testify  the 
agreement  of  the  parties,  whose  deed  it  is,  to  the  things  therein 
contained.*®  Real  property,  or  an  interest  therein,  may  now  be 
conveyed  by  a  deed  or  by  a  conveyance  in  writing  without  a  seal.** 
A  will  is  not  a  deed,  and  a  deed  which  becomes  operative  only  on 
death  of  grantor  may  be  a  will.  It  is  not  good  as  a  covenant  to 
stand  seised.^ 

Deed  PolL  A  "  deed  poll "  is  one  made  by  one  party  only.  It  is 
now  construed  much  like  an  **  indenture ''  and  a  reservation  con- 
tained therein  operates  as  a  grant  from  the  grantee.** 

Agent  If  the  principal  acts  through  an  agent  in  conveying,  or 
creating,  etc.,  an  estate  or  interest  in  land,  the  agent's  authority 
must  be  in  writing.®*  But  the  principal  may  ratify  the  oral  author- 
ity of  the  agent  so  as  to  be  bound  by  his  act  on  the  principle  rati- 
habitio  mandato  cequiparatur.^ 

• 

23  See  below,  8§  243,  246,  Real  Shep.  Touch.  50,  51;  Co.  Litt  3Sb* 
Prop.  Law ;  cf.  Willard,  Real  Est.  171b ;  Smith,  Real  &  Pers.  Prop.  475- 
&  Conv.  372 ;  4  Kent,  Comm.,  chap.         ^  I  243,  Real  Prop.  Law. 

67.  80  Boon  V.  Castle,  61   Misc.  Rep. 

24  Wood  V.  Chapin,  13  N.  Y.  509;      674. 

Strough  V.  Wilder,  119  id.  530,  535.         «.Schacfer  v.  Thompson,  116  Appi 

25  See  above,  p.  798,  S  240,  Real  Div.  775 ;  Gerard  on  Titles  (sth  cd). 
Prop.  Law.  534. 

^Blewitt  V.   Boonim,  142  N.  Y.  ^25  242,  Real  Prop.  Law;  cf.  Gold- 

357.  360;  Farmers'  Loan  &  Trust  Co.  smith  v.  Schroeder,  93  App.  Div.  206; 

V.  Kip,  120  App.  Div.  347,  350.  Larkin  v.  Radosta,  119  id.  515. 

27  §  243,  Real  Prop.  Law.  88  Applebaom  v.  Galewsky,  34  Misc. 

284  Cruise,   Dig.,  tit.  32,  chap,   i,  Rep.  281. 
S  16;  2  Black.  Comm.  295;  i  Preston, 
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Subscription.     The  statute  requires  the  oonv^srance  of  a  fee  or  a 

freehold  estate  to  be  subscribed.^ 

Not  an  Instrmnent  of  Fraud.  The  Statute  of  Frauds  is  never  so  con- 
strued as  to  be  made  an  instrument  of  fraud.^*^ 

Pleading.  This  section  must  in  a  proper  case  be  pleaded  in  order 
to  be  availed  of,^®  but  if  the  defect  be  apparent  on  the  face  of  the 
complaint  the  objection  may  be  set  up  by  answer,  and  need  not  be 
taken  by  demurrer.^''^ 

Deed  in  Form  when  a  WilL  While  an  estate  may  be  reserved  to  a 
grantor  in  a  deed,  it  seems  that  if  the  deed  is  intended  to  be  wholly 
operative  only  on  the  death  of  grantor  that  it  may  be  in  fact  a  will, 
and  in  that  event  should  comply  with  the  Decedent  Estate  Law.^ 


**See  below,  §  243,  Real  Prop. 
Law. 

^  See  above,  p.  805 ;  infra,  p.  884. 

**Crough  v.  Nurge,  44  App.  Div. 
19;  Geneva  Mineral  Spring  Co. 
V.  Coursey,  45  id.  268;  Crane  v. 
Powell,  139  N.  Y.  379;  Banta  v. 
Banta,  84  App.  Div.  138;  Levin  v. 
Dietz,  106  id.  208 ;  Daniels  v.  Rogers, 
108  id.  338;  Qosson  y.  Thompson 
Pulp  &  Paper  Co.,  112  id.  273;  Green- 
ley   v.   Greenley,    114  id.   640,  645; 


Avery  v.  Lee,  117  id.  244;  Rogers  v. 
Penobscot  Mining  Co.,  154  Fed.  Rep. 
606;  Rosenbaum  v.  City  of  New 
York,  109  N.  Y.  Supp.  775;  cf.  Fan- 
ger  V.  Caspary,  87  id.  417;  Brauer  v. 
Oceanic  Steam  Navigation  Co.,  178 
N.  Y.  339. 

37Seamans  v.  Barentson,  78  App. 
Div.  36;  revd.,  180  N.  Y.  333. 

^Chap.  13,  Consolidated  Laws; 
Boon  V.  Castle,  6x  Misc  Rep.  474. 
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§  243."  Grant  of  fee  or  freehold.  A  grant  in  fee  or  of  a  free- 
hold estate,  must  be  subscribed  by  the  person  from  whom 
the  estate  or  interest  conveyed  is  intended  to  'pass,  or  by  his 
lawful  agent.  If  not  duly  acknowledged  before  its  delivery, 
according  to  the  provisions  of  this  chapter,  its  execution  and 
delivery  must  be  attested  by  at  least  one  witness,  or,  if  not 
so  attested,  it  does  not  take  effect  as  against  a  subsequent 
purchaser  or  incumbrancer  until  so  acknowledgecl. 

Formerly  section  2c8,  Real  Property  Law  of  1896,  chapter  XL VI,  General 
Laws: 

f  208.  Grant  of  fee  or  freehold.—  A  grant  in  fee  or  of  a  freehold  estate, 
must  be  subscribed  by  the  person  from  whom  the  estate  or  interest  con- 
veyed is  intended  to  pass;  or  by  his  lawful  agent.  If  not  duly  acknowledged 
before  its  delivery,  according  to  the  provisions  of  this  chapter,  its  execution 
and  delivery  must  be  attested  by  at  least  one  witness,  or,  if  .not  so  attested, 
it  does  not  take  effect  as  against  a  subsequent  purchaser  or  encumbrancer 
until  so  acknowledged.33 

Section  2c8  was  formerly  i  Revised  Statutes,  738,  section  137: 
§  137.  Every  grant  in  fee  or  of  a  freehold  estate,  shall  be  subscribed  and 
sealed  by  the  person  from  whom  the  estate  or  interest  conveyed  is  intended 
to  pass,  or  his  lawful  agent;  if  not  duly  acknowledged,  previous  to  its  deliv- 
ery, according  to  the  provisions  of  the  third  •  Chapter  of  this  Act,  its  exe- 
cution and  delivery  shall  be  attested  by  at  least  one  witness;  or  if  not  so 
attested,  it  shall  not  take  effect  as  against  a  purchaser  or  incumbrancer, 
until  so  acknowledged.*^^ 

Requisites  of  a  Grant  in  Fee.  A  grant  in  fee  or  of  an  estate  of  free- 
hold now  requires  a. writing;*^  but  this  section  no  longer  requires 
that  such  a  grant  be  a  deed,  or  an  instrument  under  seal.*^  At  com- 
mon law  more  attention  was  paid  to  the  act  of  sealing  than  to  the 
act  of  signing,  and  a  deed  unsigned,  but  sealed,  was  good."*^  The 
Statute  of  Frauds,  according  to  Blackstone,  first  made  signing^ 
essential  to  the  validity  of  a  conveyance  of  a  freehold  inter  vivos, ^ 


30  Repealed  by  Real  Prop.  Law  of 
1909,  S  460,  art.  14,  chap.  50,  Con- 
solidated Laws.     See  below,  §  460. 

*^  Repealed,  chap.  547,  Laws  of 
1896.    • 

*'  Supra,   8  242,  Real    Prop.   Law. 

*2  Leask  v.  Horton,  39  Misc.  Rep. 
144;  Fitzpatrick  v.  Graham,  122 
Fed.  Rep.  401,  58  C.  C.  A.  619;  and 
e*e  note  to  I  208  of  Real  Prop.  Law 
of    1896    (Appendix   II,   infra),   and 


cases  cited  below,  under  this  !  243 
of  this  act. 

43  Wright  V.  Wakeford,  17  Ves. 
459;  3  Prest.  Abst.  of  Title,  62. 

4^29  Car.  II,  chap.  3,  §  i ;  2  J.  & 
V.  88;  I  R.  L.  78,  §  9;  2  Black. 
Comm.  306;  cf.  Challis,  327;  3  Prest. 
Abst.  of  Titb,  6r,  where  Blackstone's 
statement  is  denied  and  challenged; 
Leask  v.  Horton,  39  Misc.  Rep.  144. 
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and  this  signature  the  Revised  Statutes  required  to  be  subscribed.**^ 
Both  at  common  law  and  under  the  Revised  Statutes  a  conveyance 
of  a  freehold  estate  must  be  sealed  to  be  effectual  *® 

Sealing.  A  statute  of  1892  permitted  a  substitutional  or  symbolic 
seal  to  be  affixed  to  any  deed  of  a  private  person.*^  The  above  sec- 
tion of  this  act  was  intended  to  dispense  with  the  necessity  of  seal- 
ing a  grant  of  an  estate  of  freehold.^  But  it  does  not  expressly 
abrogate  other  common-law  rules  touching  the  effect  of  sealing. 
Nor  does  it  contain  any  provision  regulating  the  former  law  of 
"  covenants  running  with  the  land/'  when  like  provisions  are  now 
contained  in  a  conveyance,  not  sealed.*® 

Attestation  and  Acknowledgment.  Neither  attestation  nor  acknowl- 
edgment is  necessary  to  the  validity  of  a  conveyance  inter  partes 
but  only  to  effectuate  it  as  to  subsequent  purchasers  or  incum- 
brancers.*^ 

Proof  of  "  Delivery  "  by  Subscribing  Witness.  This  section  provides  that 
if  a  deed  is  "  not  duly  acknowledged  before  its  delivery  *  *  * 
its  execution  and  delivery  must  be  attested  by  at  least  one  witness, 
or,  if  not  so  attested,  it  does  not  take  effect  as  against  a  subsequent 
purchaser  or  incumbrancer  until  so  acknowledged."  The  reader 
will  observe  that  "  execution  "  is  treated  as  separate  f roni  the  act 
of  delivery.  This  statute  contains  a  very  dangerous  requirement, 
for  if  a  subscribing  witness  forget  the  factum  of  delivery  it  seetns 
that  the  record  of  the  deed  so  proved  by  him  may  fail  as  to  sub- 
sequent purchasers  or  incumbrancers.*^^  Proof  of  actual  delivery 
of  the  deed  is  no  doubt  too  much  neglected  by  conveyancers.  The 
witness  often  sees  the  subscription  by  the  grantor,  sometimes  the 

*5i  R.  S.  738,  §  137.  the    land   on   the   theory    of   notice 

^  3  Prest.  Abst.  of  Title,  61 ;  i  R.  under  the  recording  acts ;  cf.  Tarbell 

S.   738,   §  137;   Morse  v.    Salisbur3',  v.   West,   86   N.    Y.   280;    Dana   v. 

48  N.  Y.  636;  Mclntyre  v.  Barnard,  Jones^  91  App.  Div.  496,  500;  and  see 

I  Sandf.  Ch.  52.  infra,  under  §  258,  "Restrictions  on 

*''  Chap.  677,  Laws  of  1892,  "  Stat-  the  use  of  land,  contained  in  deeds." 

iitory    Construction    Law,"    chap,    i,  '^Wood  v.  Chapin,  13  N.  Y.  509; 

General   Laws,   §  13,  now   chap.  27,  Chamberlain  v.  Spargfur,  86  id.  603; 

Laws  of  1939,  constituting  chap.  23,  Strough  v.  Wilder,  119  id.  530,  535; 

Consolidated  Laws,  §  44;  cf.  .§   12,  Voorhees  y.  Presby.  Church,  17  Barb, 

chap.  677,  Laws  of  1892.  103,  108;  Clark  v.  Strong,  105  App. 

^^Note  of  Commissioners  of  Stat-  Div.    179;    Elliott   v.   Brady,   118  id. 

iitory  Revision  to  §   208,  The  Real  208;  cf.  Roggen  v.  Avery,  63  Barb. 

Prop.  Law,  Appendix  II,  infra;  cf.  6$. 

{  12,  chap.  677,  Laws  of  1892.  ^^  Hamlin  v.  Hamlin,  117  App.  Div. 

*®Such  provisions  in  an  unsealed  493.    See  forms  under  §  306,  infra. 
instrument  would  probably  run  with 
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ensealing  (which  are  the  sum  and  substance  of  the  legal  term  "  exe- 
cution"), but  the  actual  delivery  of  the  deed  in  his  presence  is  either 
neglected  or  not  sufficiently  emphasized  to  enable  him,  if  a  ques- 
tion arises  long  subsequently  as  to  the  priority  of  a  deed  proved  by 
him,  to  swear  positively  as  to  its  delivery  in  his  presence.  Indeed 
the  fact  that  a  deed  is  signed  by  an  attesting  witness  in  the  com- 
mon form  prescribed  by  usage  in  this  State  generally  negatives 
proof  of  its  actual  delivery  before  the  witness  signed  his  name.  "  In 
the  presence  of  "  **  A.  B."  is  no  proof  that  "A.  B."  saw  the  deed 
delivered.*^ 

In  this  connection  it  may  be  said,  that  an  attestation  by  a 
subscribing  witness  (where  a  grantee  does  not  acknowledge  the 
execution  before  a  notary)  to  the  effect  that  the  deed  is  "  signed, 
sealed  and  delivered  in  the  presence  of  "  the  witness  is  a  better 
formula  than  simply  "  in  the  presence  of  "  the  witness.  But  an 
independent  superscription  on  the  deed  itself,  in  the  old  form 
usually  employed  on  deeds  of  feoffment  where  the  witness  attested 
to  delivery  of  seisin,  is  better  still.  It  should  state  that  the  deed 
after  it  was  signed  and  sealed  by  grantee  was  actually  delivered 
to  the  grantee  in  the  presence  of  the  subscribing  witness.  This  is 
certainly  a  safe  precaution  when  a  grantor  fails  to  "duly  acknowl- 
edge "  a  deed  and  its  validity  depends  on  its  proof  by  a  witness. 
Such  was  the  ancient  usage  to  prove  delivery  of  seisin  before 
deeds  were  essential." 

Effect  of  Sealing.  Notwithstanding  a  conveyance  of  lands  need 
no  longer  be  sealed,  conveyancers  prefer  to  seal  them  so  as  not  to 
experiment  with  established  presumptions  and  the  law  of  cove- 
nants running  with  the  land.  The  effect  of  a  seal  on  the  doctrine 
of  consideration  is  now  slight,  for  by  statute  a  seal  has  become 
only  presumptive  evidence  of  consideration  which  may  be  re- 
butted.** And  yet,  a  seal  is  still  regarded  as  imputing  solemnity 
and  eveii  efficacy  to  an  instrument,***  although  not  for  the  purposes 


*®  Hamlin  v.  Hamlin,  117  App.  Div. 
493,  and  cases  there  cited ;  cf.  Bowers 
V.  Duryca,  58  Misc.  Rep.  525. 

*®  See  above,  under  S  241,  "Livery 
of  Seisin/'  and  2  Black.  Coxnm.  520, 
Appendix  No.  i. 

^  8  840,  Code  Civ.  Proc. ;  Baird  v. 

Baird,  145  N.  Y,  659,  662;  Antisdel 

V.  Williamson,  y;  App.  Div.  167,  170; 

Howie    V.    Kasnowitz,    83    id.    295; 

Quackenbush  v.  Mapes,  123  id.  542; 


Israelson  v.  Wollcnberg,  63  Misc. 
Rep.  293;  and  see  cases  cited.  Fow- 
ler, Pers.  Prop.  (2d.  ed.)  147. 

*  Frank  v.  Schloss,  37,  Mis&  Rep 
140,  141;  Fuller  v.  Artman,  69  Hun, 
546;  Williams  v.  Magee,  76  App.  Div. 
512,  515;  McKenzie  y.  Harrison,  |u> 
N.  Y.  260,  265 ;  Howie  y.  Kasnowitz, 
83  App.  Div.  295;  Altman  v.  McMil- 
len,  115  id.  234,  239;  Stanton  y. 
Granger,   125   id   174. 
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of  specific  performance  in  equity."*  A  recital  of  a  seal  is  not,  how- 
ever, even  equal  to  a  symbolical  or  substitutional  seal.*^*^ 

Formerly  a  seal  on  a  deed  releasing  a  larger  liquidated  debt  on 
part  payment  of  the  same  operated  to  make  the  discharge  good,** 
and  this  is  probably  still  the  law;**  although  the  statute  making 
Che  consideration  of  a  sealed  instrument  rebuttable®*  somewhat 
disturbs  the  principle,  that  a  liquidated  debt  cannot  be  discharged 
by  the  payment  of  a  part  of  it,  unless  the  release  is  sealed.  At 
common  law  an  instrument  under  seal  could  be  released  only  by  an 
instrument  of  as  high  a  nature ;  but  at  an  early  day  this  rule  was 
much  modified  in  this  State.®^  But  even  now  only  parties  to 
sealed  instruments  may  sue  or  be  sued  on  them  (except  in  certain 
cases  where  partners  are  dead  or  there  is  privity  of  estate  or 
contract).® 

The  effect,  then,  of  sealing  a  conveyance,  at  the  present  day,  is  to 
give  it  solemnity  and  to  preserve  the  learning  of  the  law  of  cove- 
nants in  connection  with  it ;  for  a  covenant  in  law  is  still  a  promise 
under  seal.  That  it  is  better  to  seal  a  conveyance  is  also  apparent 
when  we  consider  the  parties  to  a  suit  under  it,®  or  the  doctrine^  of 
consideration  and  the  burden  of  proof.  A  conveyance  now  requires 
a  consideration  to  support  it,  and  a  seal  remains  prima  facie  or 
presumptive  evidence  of  consideration.**  Now  prima  facie  evidence 
is  often  insurmountable. 

A  further  reference  to  the  authorities  on  the  antiquity  and  the 
law  of  sealed  instruments  will  be  found  in  other  treatises,  and  this 
branch  of  the  subject  need  not  be  here  repeated.® 

w  Central     Fire     Works     Co.    v.  299;  Sherman  v.  Mathietir  106  App. 

Charlton,  42  App.  Div.  104,  106 ;  Par-  Div.  368. 

sons  V.  Teller,  188  N.  Y.  318,  324.  «2Briggs  v.    Partridge,  64   N.   Y. 

*7  Davis  V.  Bingham,  39  Misc.  Rep.  357 ;  Spencer  v.  Huntington,  100  App. 

299.  Div.  463,  183  N.  Y.  506;  Kilpatrick 

**  Jackson  v.   Stackhouse,   i    Cow.  v.  America  &  West  Africa  T.  Co., 

122;  Anson,  Cont.  383.  59  Misc.  Rep.  180,  182. 

**McKenzie  v.  Harrison,  120  N.  Y.  ^*  Elliott  v.  Brady,  118  App.  Div. 

260,  265;  Norris  v.  Norris,  85  App.  208;  Stanton  v.  Granger,  125  id.  174. 

Div.  113,  116;  Howie  v.  Kasnowitz,  <^  §  840,  Code  Civ.  Proc. ;  Kidd  v. 

83    id.    295;    Mintzer    v.    Supreme  Conway,  65   Barb.    158;    Parsons   v. 

Council,  41  Misc.  Rep.  512;  cf,  Sher-  Teller,   iii   App.  Div.  637,  641,  188 

man  v.  Mathieu,  106  App.  Div.  368;  N.  Y.  318;  Quackenbush  v.  Mapes, 

Hutchings  v.  Munger,  41  N.  Y.  155,  123    App.    Div.    242,   243:    Bai^d    v. 

158.  Baird,    81    Hun,  '300;    Israelson    v. 

<^§  840,  Code  Civ.  Proc.  Wollenberg,  63  Misc.  Rep.  293. 

^1  Pierrepont  V.  Barnard,  6  N.  Y.  ^''^Wigmorc,  4  Col.  Law  Rev.  342 

279,  295;   McCreery  v.  Day,  119  id.  et  seq.;  Fowler,  Pcrs.  Prop.  (2ded.), 

i;  Davis  v   Bingham,  39  Misc.  Rep.  pp.  136,  14a 
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Consideration.  While  at  common  law  a  deed,  or  an  instrument 
under  seal,  always  imported  a  sufficient  consideration,  in  equity 
it  was  otherwise.^  To  deeds  operating  by  transmutation  of  posses- 
sion a  consideration,  even  after  the  Statute  of  Uses,  was  unneces- 
sary.^^ But  a  "  bargain  and  sale  "  and  "  covenant  to  stand  seised  " 
after  that  statute,  as  before  it  in  courts  of  equity,  required  a  con- 
sideration.^ Bargain  and  sales  operated  by  force  of  the  Statute 
of  Uses,  and  as  before  that  statute  equity  would  not  enforce  a 
bargain  and  sale  without  a  consideration,  this  notion  was  trans- 
planted to  the  common-law  courts  after  the  Statute  of  Uses.  A 
*'  bargain  and  sale  "  still  requires  a  consideration  to  support  it,® 
and  a  covenant  to  stand  seised  is  still  supported  only  by  a  consider- 
ation of  blood  or  marriage.^^  That  the  consideration  should  be 
actually  expressed  in  the  conveyance  or  deed  was  not  necessary 
at  common  law,  and  it  is  not  now.^^  But  when  sealed,  such  instru- 
ments are  only  prima  facie  founded  on  a  sufficient  consideration." 

The  Anglo-American  or  common-law  doctrine  of  consideration 
when  applied  to  deeds  of  conveyance  is  an  obscure  subject,  and  in 
modern  times  somewhat  dependent  on  the  growth  of  the  doctrines 
concerning  actionable  contracts.'^'  Since  the  abolition  of  the  feudal 
system,  the  tendency  of  the  law  is  to  regard  a  conveyance  as  a 
contract,  although  originally  a  conveyance  was  probably  a  branch 
of  the  law  of  status  and  not  of  the  law  of  contract.*^*    Just  as  the 

^3    Prest    Abst.    of    Title,     13;  "^^  Supra,  p.  426,  under  %  92. 

supra,  p.  433;  Fowler  v.  Fowler,  135  ^^  Prest.    Abst.    of    Title;    Rogers 

Fed.    Rep.    405,    407;    cf.    Baird    v.  v.  Eagle  Ins.  Co.,  9  Wend.  611,  642, 

Baird,  81  Hun,  300;  Smith  v.  Ryan,  643;    Cunningham    v.    Freeborn,    11 

191  N.  Y.  452.  id.    240,   248;    Baird    v.    Baird,    145 

C73    Prest.    Abst.    of    Title,     13;  N.    Y.   659,   662,   Russ   v.    Maxwell, 

Wood  V.  Chapin,  13  N.  Y.  509,  517;  94  App.  Div.  107,  113;  Natelsohn  v. 

Smith,  Real  &  Pers.  Prop.  667 ;  Rog-  Reich,  50  Misc.  Rep.  585. 

crs  V.  Eagle  Fire  Ins.  Co.,  9  Wend.  72  §  g^o,  Code  Civ.  Proc. 

611,  639.  ^  See    this    subject    considered  in 

^    Id.,  supra;   The   Bank   of  the  the  author's  "  Personal  Property  Law 

United  States  v.  Housman,  6  Paige,  of  N.  Y.,"  pp.  136,  140  (2d  cd.)  ;.alsa 

526,  531;  Jackson  v.  Cad  well,  i  Cow.  see  Wigmore,  4  Col.  Law  Rev.  342; 

€22;  4  Kent,  Comm..465;  and  see  p.  Beale,  Jr.,    17  Harv.  Law  Rev.  71; 

433.  supra,  Schofield,   21    Harv.    Law    Rev.    pp. 

<^  Jackson  v.  Cadwell,  i  Cow.  622;  426,  429. 

Jackson  v.  Delancey,  4  id.  427,  note;  "^^ Feoffments  with  livery  of  seisin 

Wood  V.  Chapin,  13  N.  Y.  509,  517;  made  a  man  a  freeholder  by  convey - 

Corwin  v.  Corwin,  6  id.  342;  Schott  in^  a  fee,  and  this  was  its  primary 

V.    Burton,   13   Barb.    173;    Baird  v.  function,     no     doubt.       Shinnecock 

Baird,  145  N.  Y.  659,  662;  Bosea  v.  Hills  Co.  v.  Aid  rich,  132  App.  Div. 

Lent,  44   Misc.   Rep.  437;   Smith  v.  118,  treats  a  deed  as  a  contract. 
Ryan,  191  N.  Y.  452. 
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ancient  conceptions  of  status  are  subverted  and  the  modern  doc- 
trines of  contract  elevated,  we  are  sure  to  find  that  the  doctrine  of 
consideration  grows.  Thus  in  modern  law  it  is  probably  better 
to  adopt  Blackstone's  notion,  though  much  controverted,  and  assume 
that  every  deed  requires  a  consideration  to  support  itJ*^  Such  Is 
the  tendency  of  the  cases  cited  above,  and  especially  in  equity,  for 
in  that  forum  a  reconveyance  will  even  be  decreed  if  the  consider- 
ation of  a  conveyance  failJ®  What  is  true  of  deeds  is  a  fortiori 
true  of  conveyances  not  under  seal,  for  they  are  clearly  to  be 
treated  on  the  basis  of  contracts  and,  therefore,  dependent  for  their 
enforcement  on  the  doctrine  of  consideration.  Besides,  the  modern 
conveyance,  referred  to  in  this  section  of  this  act,*"  is  regarded  as 
the  equivalent  of  "  a  bargain  and  sale "  ^®  which  we  have  seen 
always  has  required  a  consideration  to  support  it.™ 

Fraud  Avoiding  Deed  at  Law.  Deeds  may  be  avoided  at  law  for 
fraud  in  the  consideration  or  for  fraud  in  the  execution.^  In  equity 
the  jurisdiction  is  even  more  extended.^* 

Essentials  to  a  '^  Grant "  Inter  Partes.  A  *'  grant  "  must  either  be 
acknowledged  before  delivery,  or  its  execution  and  delivery  at- 
tested by  one  witness ;  else  it  does  not  take  effect  against  a  subse- 
quent purchaser  or  incumbrancer.^  But  a  grant  may  be  good 
inter  partes  without  either  an  acknowledgment  or  an  attestation.^ 

Presumption  of  Seal.  When  a  statute  requires  a  deed  to  be  sealed 
and  recorded  in  order  to  operate  as  notice,  and  the  record  shows 
no  seal,  it  will  be  presumed,  in  an  action  on  the  instrument,  at 
least,  in  the  absence  of  proof  to  the  contrary,  that  the  original  deed 
was  sealed.  In  any  event  such  record  operates  as  notice  of  assign- 
ment of  an  equitable  title.®* 


"^2  Black.  Comm.  296;  see  editor's 
note  5  Wendell's  Ed. 

w  Med.  College  Lab.  v.  N.  Y.  Uni- 
versity, 35  Misc.  Rep.  80,  79  App. 
Div.  48,  178  N.  Y.  153;  Jones  v. 
Jones,  40  Misc.  Rep.  360;  Smith  v. 
Ryan,  191  N.  Y.  452. 

^^7  S  243,  Real  Prop.  .Law. 

78  S  246,  Real  Prop.  Law. 

"^  Supra,  p.  818. 

«>  Smith  V.  Ryan,  191   N.  Y.  452. 

^*  Story,  Eq.  Jurisp.,  {  246. 


®  f  243,  Real  Prop.  Law ;  Clark 
V.  Strong,  105  App.  Div.  179;  and 
see  text  above,  under  this  section, 
as  to  "Proof  of  Delivery  by  sub- 
scribing witness." 

83  Wood  V.  Chapin,  13  N.  Y.  509; 
Strough  V.  Wilder,  119  id.  530,  535; 
cf.  Reich  v.  Dyer,  91  App.  Div.  240. 

8*  Dana  v.  Jones,  91  App.  Div.  496 ; 
2  Whart.  Ev.,  §  1313;  cf.  Tarbell  v. 
West,  86  N.  Y.  280. 
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§  244.  When  grant  takes  effect.  A  grant  takes  effect,  so  as 
to  vest  the  estate  or  interest  intended  to  be  conveyed,  only 
from  its  delivery ;  and  all  the  rules  of  law,  now  in  force,  in 
respect  to  the  delivery  of  deeds,  apply  to  grants  hereafter 
executed. 

Formerly  section  209,  Real  Property  Law  of  1896,  chapter  XLVI,  Genera! 
Laws: 

8  209.  When  grant  takes  effect.— A  grant  takes  effect,  so  as  to  vest  the 
estate  or  interest  intended  to  be  conveyed,  only  from  its  delivery;  and  all 
the  rules  of  law,  now  in  force,  in  respect  to  the  delivery  of  deeds,  apply  to 
grants  hereafter  executed.^ 

Section  209  was  formerly  i  Revised  Statutes,  738,  section  138: 

I  138.  A  grant  shall  take  effect,  so  as  to  vest  the  estate  or  interest  in- 
tended to  be  conveyed,  only  from  its  delivery;  and  all  the  rules  of  law  now 
in  force  in  respect  to  the  delivery  of  deeds,  shall  apply  to  grants  hereafter 
to  be  executed.®* 

•*  Grant**  At  common  law  the  term  "  grant  '^  was  usually^  confined 
to  a  charter  made  by  the  sovereign,  or  else  to  the  conveyance  of  an 
incorporeal  hereditament  where  livery  of  seisin  could  not  take  place. 
An  incorporeal  hereditament  was,  therefore,  said  to  lie  in  grant®^ 
Grants,  like  all  other  deeds,  had  no  effect  without  a  delivery.®^  As 
the  revisers  applied  the  same  principle  to  all  conveyances  of  free- 
holds by  acts  of  the  parties,®^  it  seemed  proper  to  call  tfiese  con- 
veyances "  grants."  ®^  Grants  were,  however,  regarded  by  the  re- 
visers of  New  York  as  synonymous  with  deeds  of  conveyance  of 
realty,®^  although  at  the  common  law  a  deed  did  not  ex  vi  termini 
fauport  a  deed  of  real  property.^ 

Delivery.  At  common  law  a  conveyance  did  not  take  effect  from 
delivery  of  the  charter  or  deed,  but  from  the  date  of  the  livery  of 
seisin.*^    Since  the  Revised  Statutes  deeds  of  conveyance,  or  grants^ 

'86  Repealed  by  Real  Prop.  Law  of  ^2  Black.  Comm.  307. 

1909,  I  460,  art.   14,  chap.  50,  Con-  «>  i  R.  S.  738,  I  I37 ;  8  209,  The 

solidated   Laws.     See  below,    I  460.  Real  Prop.  Law. 

w  Repealed,    chap.    547,    Laws    of  ®'  Cf.  4  Kent,  Comm.  490 ;  2  San- 

1896.  ders.  Uses  &  Trusts,  29. 

87  In    regno    Hen.    VIII,    Perkins'  ««  i  .  R.   5.   739,   8  142 ;   Bucklin  v. 

Profitable   Handbook,   p.    i,   treated  Bucklin,  i  Abb.  Ct.  App.  Dec.  242^ 

"grant"  as  applicable  to  any  form  247. 

of  conveyance.  ^  Blewitt   v.  Boorum,   142  N.  Y. 

882  Black.  Comm.  317;  Archer  v.  357,  360. 

Eckerson,  10  App.  Div.  598,  601.  ^  Challis,  83. 
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take  effect  only  from  delivery  of  the  deed®*^  to  the  grantee,^  or  to 
another  for  the  use  of  such  grantee.^  Intent  also  enters  into  the 
solution  of  an  issue  of  fact  concerning  a  delivery.  But  it  is  not 
necessary  that  a  delivery  be  evidenced  in  any  particular  manner.®® 

Where  the  delivery  is  to  a  third  person,  the  assent  of  the  grantee 
is  presumed  from  the  beneficial  nature  of  the  grant.^  A  delivery  to 
a  tenant  for  life  is  good  as  to  remaindermen.^ 

Acceptance.  Acceptance  is  as  important  as  delivery  to  complete 
the  transaction  in  law.^ 

Ddivery  to  a  Third  Person  or  Conditionaqy.  While  deeds  of  convey- 
ance may  be  delivered  to  a  third  party  in  escrow,  they  may  not  be 
delivered  conditionally  to  a  party  to  the  deed.'  A  deed  may  be 
delivered  to  a  third  person^  in  blank  or  to  be  delivered  to  a  corpora- 
tion to  be  formed  f  or  the  deed  may  be  so  delivered  to  take  effect 
on  the  grantor's  death  or  otherwise;  tmtil  which  the  delivery  is 
revocable  by  the  grantor.* 


«^Schafer  v.  Rcilly,  50  N.  Y.  61, 
66;  Mitchell  v.  Bartlett,  51  id.  447; 
Rosseau  v.  Bleau,  131  id.  177;  Ten 
Eyck  V.  Whitbeck,  156  id.  341 ;  Ham- 
lin V.  Hamlin,  117  App.  Div.  493; 
Satterly  v.  Dewick,  129  id.  701. 

wchauncey  v.  Arnold,  24  N.  Y. 
330,  335 ;  People  v.  Bostwick,  ^  id. 

445. 
^  Diefendorf  v.  Diefendorf,  132  N. 

Y.  100;  Faile  v.  Crawford,  34  App. 

Div.  278>  279;   Nat.   Bank   of   Port 

Jervis  v.  Bonnell,  26  Misc.  Rep.  541 ; 

s.  c,  46  App  Div.  302,  305;  Ranken 

V.   Donovan,  id.   225,   228;   and   see 

case  cited,  3  Col.  Law  Rev.  276;  cf. 

Bosea  v.  Lout,  44  Misc.  Rep.  437. 

^Sarasohn  v.  Kamaiky,  193  N.  Y. 
203,  214. 

^Munoz  V.  Wilson,  11 1  N.  Y. 
295;  Nat.  Bank  of  Port  Jervis  v. 
Bonnell,  46  App.  Div.  302;  Edlich  v. 
Gminder,  65  id.  496;  Sears  v.  Pal- 
mer, 109  id.  126. 

'  Sears  v.  Palmer,  109  App.  Div. 
126. 


s  Hamlin  v.  Hamlin,  117  App.  Div. 

493- 
^Blewitt  v.   Boomm,   142   N.  Y. 

J57*  363;  Monoz  v.  Wilson,  iii  id. 

295 ;  Holbrook  v.  Tniesdale,  100  App. 

Div.  9;  Hamlin  v.  Hamlin,  51  Misc. 

Rep.    Ill;    117   App.   Div.  493;    192 

N.  Y.  164. 

^Burk  v.  Johnson,  146  Fed.  Rep. 
209,  219;  Booker  v.  Booker,  119  App. 
Div.  482;  Van  Tassel  v.  Burger,  J19 
id.  509. 

«3  Col.  Law  Rev.  276;  Pittsburgh 
Amusement  Co.  v.  Ferguson,  115 
App.  Div.  241,  242. 

<<  Rochester  Savings  Bank  v. 
Bailey,  34  Misc.  Rep.  247;  Yutte  v. 
Yutte,  39  id.  272;  Webster  v.  K.  C. 
T.  Co.,  14s  N.  Y.  275;  Wilcox  v. 
First  M.  E.  Church,  104  App.  Div. 
.576;  18  Harv.  Law  Rev.  138;  cf, 
Burnham  v.  Bumham,  58  Misc.  Rep. 
38s;  Boon  V.  Castle,  61  id.  474,  477. 
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Delivery  of  a  deed  to  a  recording  officer  is  a  good  delivery  if 
ratified  by  the  party  benefited ;  ^  unless  such  delivery  was  contrary 
to  the  grantor's  intention.® 

Presumption  of  Delivery.  When  a  grant  is  attested  there  is  a  pre- 
sumption of  its  delivery,®  and  it  is  presumed  to  have  been  delivered 
on  its  date,^*^  unless  the  acknowledgment  is  subsequent  thereto,  when 
the  date  of  the  acknowledgment  is  to  be  presumed  as  tiie  date  ot 
its  delivery.^^  Recording  the  deed  furnishes  presumptive  evidence 
of  delivery^^  and  of  record  by  the  grantee.^' 

Proof  of  Delivery.  When  a  deed  is  proved  by  a  subscribing  witness 
the  importance  of  actual  delivery  should  be  attested  by  the  witness 
and  carefully  preserved.^* 

^  Munoz  V.  Wilson,  in  N.  Y.  295;         ^^  Guaranty  Trust  Co.  v.  Galveston 

Wilcox  V.  Drought,  71  App.  Div.  242;  City  R.  Co.,  107  Fed.  311;  sed  cf. 

Mannix  v.  Riordan,  75  id.  135.  Evers  v.  Smith,  98  App.  Div.  289. 

8  Wilcox     v.     Drought,     71     App.  J2  Sweetland  v.   Buel,    164  N.    Y. 

Div.  402.  541 ;  Adams  v.  Adams,  114  App.  Div. 

^Hulse  V.  Bacon,  26  Misc.   Rep  390. 
455 ;  Sweetland  v.  Buel,  164  N.  Y.         i3  Swectland  v.   Bucl,   164   N.    Y, 

541.  541- 

10  Biglow  V.  Biglow,  39  App.  Div.  1*  Sec  above,  pp.  814,  81S 

103;  Ranken  v.  Donovan,  115  id.  651. 
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§  245.  Estate  which  passes  by  grant  or  devise.   A  grant  or 

devise  of  r«eal  property  passes  all  the  estate  or  interest  of 
the  grantor  or  testator  unless  the  intent  to  pass  a  less  estate 
or  interest  appears  by  the  express  terms  of  such  grant  or 
devise  or  by  necessary  implication  therefrom.  A  greater 
estate  or  interest  does  not  pass  by  any  grant  or  conveyance, 
than  the  grantor  possessed  or  could  lawfully  convey,  at  the 
time  of  the  delivery  of  the  deed ;  except  that  every  g^ant  is 
conclusive  jagainst  the  grantor  and  his  heirs  claiming  from 
him  by  descent,  and  as  against  a  subsequent  purchaser  or 
incumbrancer  from  such  grantor,  or  from  such  heirs  claim- 
ing as  such,  other  than  a  subsequent  purchaser  or  incum- 
brancer in  good  faith  and  for  a  valuable  consideration,  who 
acquires  a  superior  title  by  a  CQnve3rance  that  has  been  first 
duly  recorded. 

Formerly  section  210,  Real  Property  Law  of  1896,  chapter  XLVI,  General 
Laws : 

§  210.  Estate  which  passes  by  grant  or  devise.— A  grant  or  devise  of  real 
property  passes  all  the  estate  or  interest  of  the  grantor  or  testator  unless 
the  intent  to  pass  a  less  estate  or  interest  appears  by  the  express  terms  of 
such  grant  or  devise  or  by  necessary  implication  therefrom.  A  greater  estate 
or  interest  does  not  pass  by  any  grant  or  conveyance,  than  the  grantor 
possessed  or  could  lawfully  convey,  at  the  time  of  the  delivery  of  the  deed ; 
except  that  every  grant  is  conclusive  against  the  grantor  and  his  heirs 
claiming .  from  him  by  descent,  and  as  against  a  subsequent  purchaser  or 
incumbrancer  from  such  grantor,  or  from  such  heirs  claiming  as  such,  other 
than  a  subsequent  purchaser  or  encumbrancer,  in  good  faith  and  for  a  valu- 
able consideration,  who  acquires  a  superior  title  'by  a  conveyance  that  has 
been  first  duly  recorded.^*^  * 

Section  210  was  formerly  i  Revised  Statutes,  739,  sections  143,  144,  and  i 
Revised  Statutes,  748,  section  i: 

§  143.  No  greater  estate  or  interest  shall  be  construed  to  pass  by  any 
grant  or  conveyance,  hereafter  executed,  than  the  grantor  himself  possessed 
at  the  delivery  of  the  deed,  or  could  then  lawfully  convey,  except  that 
every  grant  shall  be  conclusive  as  against  the  grantor  and  his  heirs  claiming 
from  him  by  descent. ^^ 

f  144.  Every  grant  shall  also  be  conclusive  as  against  subsequent  pur- 
chasers from  such  grantor,  or  from  his  heirs  claiming  as  such,  except  a  sub- 
sequent purchaser,  in  good  faith  and  for  a  valuable  consideration,  who 
shall  acquire  a  superior  title  by  a  conveyance  that  shall  have  been  first  duly 
recorded.*'' 

***  Repealed  by  Real  Prop.  Law  of  *''  Repealed,    chap.    547,    Laws    of 

1909,  I  460,  art.   14,  chap.  50,   Con-      1896. 
solidated   Laws.     See   below,   I  460. 

*«  Repealed,   chap.    547,    Laws    of 

1896. 
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§  I.  The  term  **  heirs,'*  or  other  words  of  inheritance,  shall  not  be 
requisite  to  create  or  convey  an  estate  in  fee;  and  every  grant  or  devise 
of  real  estate,  or  any  interest  therein,  hereafter  to  be  executed,  shall  pass 
all  the  estate  or  interest  of  the  grantor  or  testator,  unless  the  intent  to 
pass  a  less  estate  or  interest  shall  appear,  by  express  terms,  or  be  necessarily 
implied  in  the  terms  of  such  grant.^® 

Construction  of  Section.  The  first  part  of  section  245,  as  contained 
in  the  Revised  Statutes,  was  addressed  to  that  rule  of  the  common 
law,  that  a  fee  did  not  pass  by  deed  without  an  express  limitation 
to  the  grantee  and  his  heirs,^®  it  being  a  presumption,  that  a  limi- 
tation in  a  deed  to  "A."  alone  was  a  finite  grant,  or  one  to  "A." 
for  life  only.^^  This  rule  arose  in  feudal  times,  before  devises 
were  common,  and  was  intended  to  determine  when  a  fief  was  one 
of  inheritance  and  when  one  for  life  only.  The  term  "  heirs  "  or 
words  of  inheritance,  being  no  longer  necessary  to  convey  a  fee,^^ 
it  seemed  desirable  to  make  the  construction  of  both  grants  and 
devises  uniform.  The  presumption  now  is  that  all  the  grantor's  or 
devisor's  estate  passes  under  either  a  devise  or  a  grant,^  and  this 
presumption  applies  equally  to  a  reservation  by  the  grantor  of  an 
estate  in  a  deed  poll.^ 

Tortious  Conveyances  Abolished.  The  provision  of  the  Revised  Stat- 
utes, now  incorporated  in  this  section,  to  the  effect  that  a  greater 
interest  does  not  pass  by  any  conveyance  than  the  grantor  had,  was 
intended  to  abolish  tortious  conveyances.  At  common  law  a  tor- 
tious feoffment  with  livery  of  seisin  by  a  person  without  title  passed 
a  fee,^  and  after  descent  cast  the  real  owner's  right  of  entry  was 
tolled,  and  the  remedies  of  the  person  thus  disseised  became  very 
complicated,^  as  presumptions  of  law  then  favored  mere  posses- 
sion to  a  greater  extent  than  at  present.^^ 

1^  Repealed,   chap.    547,    Laws    of  94  App.  Div.  77;  and  see  supra,  p. 

1896.  795,  S  240;  cf,  Harris  v.  Kingston 

1^2  Black.  G>mm.  107;  supra,  p.  Realty  Co.,  116  App.  Div.  704. 

7g6b  23  Schaefer  v.  Thompson,  116  App. 

20  The  same  presumption  was  not  Div.  775. 

indulged   in,   in   case    of   a   devise.  ^  A  bargain  and  sale,  or  lease  and 

Cruise,  Dig.,  tit.  38,  chap.   11,  I  i;  release,  never  passed  more  than  g^ran- 

and  see  supra,  p.  796.                   '  tor's  estate.    A  feoffment  with  livery 

21 1   R.   S.   748,   S   I ;   8  240,  Real  of  seisin  did.    Jackson  ex  dem.,  etc 

Prop.  Law.  v.  Mancius,  2  Wend.  357;  Sparrow  v. 

22Nicoll  v.  N.  Y.  &  E.  R,  R.  Co.,  Kingman,  i  N.  Y.  242,  250;  Thomp- 

12  N.  Y.  121,  129;  Sheehan  v.  Hamil-  son  v.  Simpson,  128*  id.  270,  285. 

ton,  4  Abb.  Ct.  App.  Dec.  211,  216;  ^2  Black.  Comm.  176. 

Heath  v.  Barmore,  50  N.  Y.  302,  306 ;  26  Sage-  v.  Cartwright,  9  N.  Y.  49 ; 

Terry  v.  Wiggins,  47  id.  512;  Byrnes  Moore  v.  Littel,  41  id.  66,  78. 
V.  Baer,  86  id.  210;  Mason  v.  Thwing, 
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EstoppeL  While  the  Revised  Statutes  precluded  grants  by  wrong, 
every  grant  was  made  conclusive  against  the  grantor  and  his  heirs.^^ 
Every  grant  was  also  made  conclusive  as  against  subsequent  pur- 
chasers from  a  grantor  or  his  heirs,  except  a  bona  Hdc  purchaser 
who  acquired  a  superior  title  by  a  conveyance  first  recorded.^^ 

Conveyances  to  One's  Self .  At  common  law  a  man  could  not  convey 
an  estate  to  himself  as  it  was  necessary  to  every  gift  that  there 
should  be  a  feoffor  and  feoffee.^  But  after  the  Statute  of  Uses 
a  conveyance  might  be  made  to  the  use  of  grantor,  which  to  some 
extent  was  a  conveyance  to  one's  self.  If  this  conveyance  took 
effect  by  transmutation  of  the  possession,  it  required  a  person  to  be 
seised  to  the  use.  But  tenant  in  fee  simple  might  after  the  statute 
covenant  to  stand  seised  for  himself  for  life  and  then  remainder  to 
the  use  of  a  brother  or  sister,  and  the  consideration  was  held  suffi- 
cient to  support  the  deed.^  At  present  under  our  statute  it  is 
held  that  tenants  in  common  may  convey  t  >  themselves  and  a  third 
person  to  hold  as  joint  tenants.^* 

Conveyance  between  Husband  and  VfMt.  A  husband  could  not  at  com- 
mon law  convey  directly  to  his  wife.^^  Nor  could  he  even  covenant 
with  her  alone  to  stand  seised  to  her  use.^  But  now  by  statute 
husibond  and  wife  may  convey  directly  to  each  other  without  the 
intervention  of  a  third  person.^* 

Resenration  in  Deed  Poll.  A  reservation  by  a  grantor  in  a  deed  poll 
is  now  deemed  a  grant  by  the  grantee  and  operates  as  such.^ 

^^  I  R.  S.  739*  8  143;  Thompson  ▼.  82Litt.,  S  168;  supra,  p,  42. 

Simpson,  120  N.  Y.  270,  286.  >»  Smith,  Real  &  Pers.  Prop.  575. 

«i    R.   S.   739,   i  144;   Hetzel  v.  "Chap.  537,  Laws  of  1887,  S  26, 

Barber,  69  N.  Y.  i,  9.  now    chap.    14,    Consolidated   Laws, 

»Sugden.  Intd.  to  Gilbert,  Uses,  I  56. 

xli.  85  Schaefer  v.  Thompson,  116  App. 

w  Sharington  v.   Strotton,  Plowd.  Div.  775 ;  cf.  Boon  v.  Castle,  61  Mis'\ 

300.  Rep.  474. 

'^Colson  v.  Baker,  42  Misc.  Rep, 
407. 
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§  246.  Oertain  deeds  declared  grants.     £>eeds  of  bargain  and 

sale,  and  of  lease  and  release,  may  continue  to  be  used ;  and 
are  to  be  deemed  grants,  subject  to  all  the  provisions  of  law 
in  relation  thereto. 

Formerly  section  21 1,  Real  Property  Law  of  i8g6,  cfai^er  XLVI, 
General  Laws: 

S  211.  Certain  deeds  dedared  grants^  Deeds  of  bargain  and  sale;  and  of 
lease  and  release,  may  continue  to  be  used ;  and  are  to  be  deemed  graatSv 
subject  to  all  the  provisions  of  law  in  relation  thereto.^ 

Section  211  was  formerly  i  Revised  Statutes,  7319,  section  142: 

i  142.  Deeds  of  bargain  and  sale,  and  of  lease  and  release,  may  continue 

to  be  used,  and  shall  be  deemed  grants;  and  as  such,  shall  be  stibject  to  all 

the  provisions  of  this  Chapter,  concerning  grants.^ 

Indenture.  After  the  Statute  of  Frauds  the  old  "  indenture  "  was 
the  common  form  of  deed  employed  by  conveyancers.  It  was  writ- 
ten on  parchment  as  many  times  as  there  were  parties  to  it,  and 
then  the  parchment  was  indented,  or  irregularly  cut  into  as  many 
parts  as  there  were  parties  to  it.  All  parties  executed  the  deed.  But 
at  present  even  a  "  deed  poll "  is  sometimes  termed  an  indenture, 
and  such  deeds  often  retain  the  language  of  former  indentures. 
This  is  no  longer  very  material,  though  inartificial.  At  present  all 
deeds  are  construed  in  much  the  same  way.^ 

**  Bargain  and  Sale."  The  deed  called  "  bargain  and  sale ''  is  now 
the  prevailing  type  of  conveyance  in  the  United  States.  While  oon- 
ve3rance  by  bargain  and  sale  was  familiar  in  equity  before  the  Stat- 
ute of  Uses**  (27  Hen.  VIII,  chap.  10),  this  form  of  conveyance 
in  after  times  came  to  owe  its  force  entirely  to  the  Statute  of 
Uses.^  There  must  have  been  some  one  seised  to  the  use  in  every 
bargain  and  sale,  or  else  there  could  be  no  execution  by  force  of  the 
statute.  If  A.,  being  seised,  bargained  to  sell,  and  received  a  valu- 
able consideration,  the  use  vested  in  the  bargainee  by  force  of  the 
statute.  By  statute  27  Henry  VHI,  chapter  16,  all  bargains  and 
sales  were  thereafter  to  be  enrolled.  In  this  way  written  deeds  of 
bargain  and  sale  became  necessary  by  law  before  'the  Statute  of 
Frauds  required  other  conveyances  to  be  in  writing.  "  Bargains 
and  sales,"  although  not  common-law  conveyances  **  were  very  prac- 

5<^  Repealed  by  Real  Prop.  Law  of  88  See  above,  pp.  798,  811. 

1909,   S  460,  art.   14,  chap.   50,  Con-  so  2  Sand.  Uses  &  Trust,  53. 

solidated   Laws.     See   below,    8  460.  *o  Gilb.   Uses   &  Trusts,  285. 

87  Repealed,    chap.    547,    Laws    of  *»  Introduction,  p.  37,  supra. 
1896. 
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tical  and  simple  in  operation.  When  founded  on  a  valuable  con- 
sideration the  fee  simple  might  pass  without  limitation.^  Remainders 
and  reversions  might  pass  by  bargain  and  sale  enrolled,  as  well  as 
by  grant*^  The  deed  of  "  bargain  and  sale  "  for  a  year  constituted 
a  good  lease.^ 

**  Leftae  and  Release."  A  conveyance  substantially  by  way  of  lease 
and  release  was  probably  not  unknown  before  the  Statute  of  Uses,** 
but  this  form  of  conveyance  became  popular  after  that  statute  when 
it  was  known  to  avoid  the  necessity  of  enrollments  of  deeds  of 
bargain  and  sale.  A  bargain  and  sale  for  a  year  upon  a  pecuniary 
consideration  being  made,  the  legal  estate  immediately  vested  in 
the  bargainee  by  force  of  the  Statute  of  Uses.  This  did  not  re- 
quire enrollment  under  the  Statute  of  Inrolments.^  The  bargainee 
could  then  receive  a  release  of  the  reversion.  Ultimately  the  lease 
and  release  came  to  be  contained  in  the  same  deed. 

Prior  to  1788,  and  while  it  was  thought  that  the  English 
Statute  of  Inrolments  might  extend  to  New  York,  the  common 
form  of  conveyance  here  was  by  lease  and  release.  At  a  later  day, 
however,  it  was  held  that  that  statute  did  not  extend  to  New 
York.*''  Finally,  when  the  English  statutes,  were  all  repealed  or 
re-enacted,  bargain  and  sale  deeds  were  revived  and  became  the 
more  commctti  form  of  conveyance  in  New  York.*® 

The  deed  of  lease  and  release  was  practically  nothing  but  a  re- 
lease of  the  reversion  to  one  possessed  of  a  term,  in  some  way, 
cither  actually ,*•  or  by  force  of  the  Statute  of  Uses.  The  release 
operated  at  common  law  by  way  of  enlargement  of  the  term  cre- 
ated by  the  lease.  The  learning  upon  the  subject  of  conveyance 
by  way  of  lease  and  release  is  very  comprehensive.*^ 

Conveyances  Prior  to  the  Reyieed  Statutes.  Both  the  forms  of  convey- 
ance last  mentioned  were  in  such  common  use  in  1830,  that  their 
retention  was  deemed  necessary  after  the  Revised  Statutes,"  al- 
though such  conveyances  were,  as  Mr.  Sanders  acutely  observed, 
nothing  more  than  declarations  of  uses,^  and  derived  their  force 

^  10  Vin.  Abr.  235,  Estate,  K.  2,  ^4  Kent,  Comm,,  495. 

PI.  2.  *»Litt.,  i  459;  cf.  2  Black.  Comm 

^2  Prest.  Abst.  of  Title,  85.  339. 

^  See  2  Black.  Comm.,  Appendix  60  2  Preston,  Conveyancing,  207. 

II.  ^^Supra,  I  R.  S.  739,  I  142;  Archer 

**Litt.   S  459.  V.   Eckerson,   10  App.  Div.  598,  601. 

^28  Hen.  VIII,  chap.    16.  «a  i  Sand.  Uses  &  Trusts,  219. 

♦"^  Jackson  v.  Dunsbagh,  i  Johns. 
Cas.  91,  97;  Roj?ers  v.  Eagle  Fire 
Ins.   Co.,  9  Wciul.  611,  640. 
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and  effect  primarily  from  the  Statute  of  Uses*  But  the  revisers 
of  1829  evidently  had  in  contemplation  the  deed  associated  with 
these  forms  of  conveyance  and  not  the  Statute  of  Uses,  for  they 
placed  them  on  the  same,  footing  as  "  grants,"  '^  which  take  effect 
only  from  delivery;  and  on  this  footing  they  continue  under  the 
present  law,  taking  effect  only  from  delivery  of  the  deed.^  It  is 
obvious  that  these  types  of  conveyance  were  thus  intended  to  be 
put,  for  the  future,  on  the  basis  of  all  written  contracts,  and  thus 
taken  out  of  the  historic  realm  of  conveyances  operating  under  the 
Statute  of  Uses.*^**  Although  the  real  differences  between  "  grants  ** 
and  contracts  or  deeds  of  bargain  and  sale  niay  not  be  wide,  the 
historical  differences  are  most  marked. 

Language  of  Siich  Deeds.  No  particular  form  of  words  is  necessary 
to  constitute  a  deed  of  bargain  and  sale.'® 

Consideration.  A  valuable  consideration  is  necessary  to  support  a 
deed  of  bargain  and  sale.'*^ 

EfEect  of  Release.  To  make  a  deed  operating  by  way  of  release 
effectual  the  grantee  must  be  in  possession.**® 

Mi  R.  S.  738,  §  138.  ^T Supra,  pp.  818,  826. 

54  §  244,  supra,  p.  820.  M  Miller  v.  Emans,  19  N.  Y.  384; 

WC/.  Bucklin  v.  Bucklin,  i  Abb.  Lewis  v.  Howe,  64  App.  Div.  572, 
Ct.  App.  Dec.  242,  247;  Cunningham  578;  cf,  Willard,  Real  Est  &  Conv^ 
V.   Freeborn,  11  Wend.  240,  248.  436,  437,  and  cases  there  cited. 

58  Long  Island  R.  R.  Co.  v.  Conk- 
lin,  29  N.  Y.  572,  584 ;  and  see  above, 
p.  798. 
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§  247.  Conveyance  by  tenant  for  life  or  years  of  greater 

estate  than  possessed.  A  conveyance  made  by  a  tenant 
for  life  or  years,  of  a  greater  estate  than  he  possesses,  or 
can  lawfully  convey,  does  not  work  a  forfeiture  of  his  es- 
tate, but  passes  to  the  grantee  all  the  title,  estate  or  interest 
which  such  tenant  can  lawfully  convey. 

Fortnerly  section  212,  Real  Property  Law  of  1896,  chapter  XLVI, 
General  Laws: 

§  212.  Conveyance  by  tenant  for  life  or  years  of  greater  estate  than 
possessed. —  A  conveyance  made  by  a  tenant  for  life  or  years,  of  a  greater 
estate  than  he  possesses,  or  can  lawfully  convey,  does  not  work  a  forfeiture 
of  his  estate,  but  passes  to  the  grantee  all  the  title,  estate  or  interest  which 
such  tenant  can  lawfully  convey .^^ 

Section  212  was  formerly  i  Revised  Statutes,  739,  section  145: 

S  145.  A  conveyance  made  by  a  tenant  for  life  or  years  of  a  greater  estate 
than  he  possessed  or  could  lawfully  convey,  shall  not  work  a  forfeiture  of 
his  estate,  but  shall  pass  to  the  grantee  all  the  title,  estate  or  interest,  which 
such  tenant  could  lawfully  convey.^^ 

Comment  on  Section.  At  the  common  law  alienations  by  particular 
tenants^^  of  a  greater  estate  than  they  had  severed  the  feudal  rela- 
tion, or,  in  other  words,  was  a  cause  of  forfeiture  to  the  feudal 
superiors,  and  thus  in  time,  no  doubt,  by  analogy,  a  cause  of  for- 
feiture to  him  in  reversion  or  remainder.®  In  New  York  this  rule 
existed  until  the  Revised  Statutes  abolished  every  vestige  of  it.® 
But  even  before  the  Revised  Statutes  a  conveyance  by  tenant  by 
the  curtesy,  although  purporting  to  convey  a  fee,  would  not  always 
work  a  forfeiture  unless  made  by  feoffment  with  livery  of  seisin.®* 

If  a  tenant  for  life  or  years  has,  before  the  wrongful  conveyance 
spoken  of  in  this  section,  made  a  good  and  proper  conveyance,  or 
one  within  his  right  and  power  to  make,  such  prior  conveyance  is 
good  by  the  common  law,^  and  the  effept  of  the  tortious  convey- 
ance is  not  enlarged  by  this  section,  so  as  to  affect  harmfully  such 
prior  conveyance. 

BO  Repealed  by  Real  Prop.  Law  of  fil  143,  14s;  Grout  v.  Townsend,  2 

1909,  §  460,  art.   14,  chap.  50,  Con-  Hill,  554;  Sparrow  v.  Kingman,  i  N. 

solidated   Laws.     See   below,   f  463.  Y.  242,  257;  Moore  v.  Littel,  41  id. 

c<>  Repealed,    chap.    547,    Laws    of  66,  78. 

1896.  6*  Jackson    v.    Mancius,    2    Wend. 

«i  Not    tenants    in    tail,   2    Black.  357;  cf.  Christie  v.  Gage,  71  N.  Y. 

Comm.  274.  189. 

<^Litt.  415;  2  Black.  Comm.  274.  ^2  Black.  Comm.  275. 

«4  Kent,  Comm.  34;  i  R.  S.  739, 
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§  248.  Effect  of  conveyance  where  property  is  leased.    An 

attornment  to  a  grantee  is  not  requisite  to  the  validity  of  a 
conveyance  of  real  property  occupied  by  a  tenant,  or  of  the 
rents  or  profits  thereof,  or  any  other  interest  therein.  But 
the  payment  of  rent  to  a  grantor,  by  histenant,  before  no- 
tice of  the  conveyance,  binds  the  grantee;  and  the  tenant  is 
not  liable  to  such  grantee,  before  such  notice,  for  the  breach 
of  any  condition  of  the  lease. 

Formerly  section  213,  Real  Property  Law  of  1896,  chapter  XLVI,  General 
Laws: 

§  213.  Effect  of  conveyance  where  property  is  leased. — ^An  attornment  to 
a  grantee  is  not  requisite  to  the  validity  of  a  conveyance  of  real  property 
occupied  by*  a  tenant,  or  of  the  rents  or  profits  thereof,  or  any  other  interest 
therein.  But  the  payment  of  rent  to  a  grantor,  by  his  tenant,  before  notice 
of  the  conveyance,  binds  the  grantee;  and  the  tenant  is  not  liable  to  such 
grantee,  before  such  notice,  for  the  breach  of  any  condition  of  the  lease.** 

Section  213  was  formerly  i  Revised  Statutes,  739,  section  146: 

§  146.  Where  any  lands  or  tenements  shall  be  occupied  by  a  tenant,  a 
conveyance  thereof,  or  of  the  rents  or  profits,  or  of  any  other  interest 
therein,  by  the  landlord  of  such  tenant,  shall  be  valid  without  any  attorn- 
ment of  such  tenant  to  the  grantee ;  but  the  payment  of  rent  to  such  grantor, 
by  his  tenant,  before  notice  of  the  grant,  shall  be  binding  upon  such  grantee; 
and  such  tenant  shall  not  be  liable  to  such  grantee  for  any  breach  of  the 
condition  of  the  demise,  until  he  shall  have  had  notice  of  such  grant ®^ 

Attornment.  In  the  feudal  law  the  rights  of  lord  and  tenant  were 
reciprocal  and  the  lord  could  not  assign  the  seigniory  (sometimes 
called  the  "  escheat ")  without  the  tenant's  consent.^  This  consent, 
or  attornment,  was  originally  coram  paribus  and  in  later  days  must 
be  sufficiently  attested.®^  With  the  decline  of  the  feudal  system  at- 
tornments by  tenar.ts  became  compulsory.''^  The;  necessity  of  an 
attornment  was  much  avoided  by  the  Statute  of  Uses,  by  which  the 
possession  was  executed  to  the  use,  and  it  was  taken  away  by  the 
statutes,  4  Anne,  chapter  16,  and  11  George  II,  chapter  19,  re-en- 
acted in  New  York  in  1773,  1774  and  1788/^     The  Revised  Statutes 

w  Repealed  by  Real  Prop.  Law  of  ^  Watkins,  'Descents,   1 16. 

1909,   §  460,   art.   14,  chap.  50,  Con-  ''^^i  Poll.  &  Mait.  Hist.  Eng.  Law, 

solidated    Laws.     See   below,  §  460.  329;  2  id.  93.    See  under  §  224,  Real 

«7  Repealed,    chap.    547,    Laws    of  Prop.  Law,  pp.  764-767. 

1896.  .'^1  2  J.  &  V.  281 ;  I  R.  L.  525.    See 

<^Cf.   2  Poll.  &  Mait.  Hist.   Eng.  pp.  764-767,  supra. 
Law,   93,    127;    note   272,    Co.    Lilt. 
309a;    et  supra    under   S    224,   Real 
Law,  pp.  764-767. 
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simply  re-enacted  the  substance  of  the  earlier  actsJ^  Attornment 
has  been  treated  of  under  a  preceding  section.*^^  Attornment  may 
be  made  orally  or  by  writing,  or  by  payment  of  rent/* 

Clause  Saving  Rents  Paid  before  Notice.  The  statute  saving  rents  paid 
by  tenant  to  grantor  before  notice  of  conveyance  was  in  affirmance 
of  the  common  law.''** 

■^i   R.    S.  739,   S  146;  Moffatt  v.         74Tomlins'  Lyttleton,  chap.  X. 

Smith,   4   N.    Y.   126 ;   O'Donnell  v.  ''^  Pollock,  Cont.  224,  citing  Willes, 

Mclntyre,  37  Hun,  623.  J.,  L.  R.,  S  C  P.  594- 

^  §  224,  Real  Prop.  Law. 
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§  249.  Covenants  in  mortgages.  A  mortgage  of  real  property 
does  not  imply  a  covenant  for  the  payment  of  the  sum  in- 
tended to  be  secured;  and  where  such  covenant  is  not  ex- 
pressed in  the  mortgage,  or  a  bond  or  other  separate  instru- 
ment to  secure  such  payment  has  not  been  g^ven,  the  reme- 
dies of  the  mortgagee  are  confined  to  the  projjerty  men- 
tioned in  the  mortgage. 

Formerly  section  214,  Real  Property  Law  of  1896,  chapter  XL VI,  General 
Laws: 

§  214.  Covenants  in  mortgages. — ^A  mortgage  of  real  property  does  not 
imply  a  covenant  for  the  payment  of  the  sum  intended  to  be  secured;  and 
where  such  covenant  is  not  expressed  in  the  mortgage,  or  a  bond  or  other 
separate  instrument  to  secure  such  payment,  has  not  been  given,  the 
remedies  of  the  mortgagee  are  confined  to  the  property  mentioned  in  the 
mortgagees 

Section  214  was  formerly  i  Revised  Statutes,  738,  section  139: 

§  139.  No  mortgage  shall  be  construed  as  implying  a  covenant  for  the  pay- 
ment of  the  sum  intended  to  be  secured;  and  where  there  shall  be  no  ex- 
press covenant  for  such  payment,  contained  in  the  mortgage,  and  no  bond 
or  other  separate  instrument  to  secure  such  payment,  shall  have  been  giv^n, 
*the  remedies  of  the  mortgagee  shall  be  confined  to  the  lands  mentioned  in 
*thc  mortgagee*^ 

Object  of  this  Enactment.  The  original  revisers  intended  by  this 
section  to  nullify  an  intimation  of  the  courts,  to  the  effect  that 
even  without  an  express  covenant  a  mortgage  imported  a  covenant 
to  pay  the  money  J® 

No  Covenant  now  Implied.  No  covenant  is  now  implied  by  any  con- 
veyance, except  a  lease.''® 

Mortgages  without  Covenant  to  Repay.  But  where  a  nK)rtgage,  with- 
out a  covenant  to  repay,  is  taken  for  the  security  of  a  pre- 
existing debt,  such  indebtedness  is  not  discharged,  unless  it  is  so 
intended.*^  Without  a  pre-existing  debt,  or  a  covenant  to  pay  the 
sum  loaned,  a  mortgagee  can  look  to  the  land  only.®*  If  the  mort- 
gage discloses  an  intention  to  make  the  obligation  personal,  the 

''^  Repealed  by  Real  Prop.  Law  of  ^  Hone  v.  Fisher,  2  Barb.  Ch.  5591 

^909f   f  460,  art   14,  chap.  50,  Con-  ^  Spencer   v.   Spencer,   95   N.    Y. 

solidated   Laws.     See  below,   §  460.  353;  Mack  v.  Austin,  id  513;  Hone 

77  Repealed,   chap.    547,    Laws    of  v.  Fisher,  2  Barb.  *Ch.  559;  G>leman 
1896.  V.  Van  Rensselaer,  44  How.  Pr.  368; 

78  Revisers'  note  to  i  R.  S.  738,  Gaylord  v.  Knapp,  15  Hun,  87; 
I  139.  Lazarus  v.  Rosenberg,  70  App.  Div. 

7*  §  351,  Real  Prop.  Law.  105,  108. 
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covenant  to  pay  need  not  be  in  any  particular  f orm.®^  The  absence 
of  a  personal  liability  does  not,  however,  make  the  instrument  any 
the  less  a  mortgage,^  and,  consequently,  the  mortgagor  can  redeem 
before  foreclosure.  Even  where  a  bond  is  void  for  want  of  con- 
sideration, a  mortgage,  being  under  seal,  is  prima  facie  valid.^  This 
section  has  no  application  to  mortgages  of  lands  situated  out  of  this 
State.s« 

Mortgage  by  One  Without  Title.  A  mortgage  by  a  person  without 
title,  if  containing  no  covenant  of  warranty  or  seisin,  does  not 
operate  by  way  of  estoppel  if  the  mortgagor  afterward  acquire 
title.8« 

.82  Elder  v.  Rouse,  15  Wend.  218;  84Kidd  v.  Conway,  65  Barb.  158. 

Coleman  v.  Van  Rensselaer,  44  How.  «5  Thayer  v.  Marsh,  11  Hun,  501; 

Pr,  368;  Smith  v.  Rice,  12  Daly,  307.  s.  c,  75  N.  Y.  340. 

83  Brown  v.  Dewey,  i   Sandf.  Ch.  «« Donovan  v.  Twist,  85  App.  Div. 

56;  Matthews  v.  Sheehan,  69  N.  Y.  130;  again,  1Q5  App.  Div.  171. 

S8S»  591. 

S3 
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§250.  Mortgages  on  real  property  inherited  or  devised. 

Where  real  property,  subject  to  a  mortgage  executed  by 
any  ancestor  or  testator,  descends  to  an  heir,  or  passes  to  a 
devisee,  such  heir  or  devisee  must  satisfy  and  discharge 
the  mortgage  out  of  his  own  property,  without  resorting  to 
the  executor  or  administrator  of  his  ancestor  or  testator, 
unless  there  be  an  express  direction  in  the  will  of  such  testa- 
tor, that  such  mortgage  be  otherwise  paid. 

Formerly  section  215,  Real  Property  Law  of  1896,  chapter  XLVI,  General 
Laws: 

§  215.  Mortgages  on  real  property  inherited  or  devised — Where  real  prop- 
erty, subject  to  a  mortgage  executed  by  any  ancestor  or.  testator,  descends 
to  an  heir,  or  passes  to  a  devisee,  such  heir  or  devisee  must  satisfy  and  dis- 
charge the  mortgage  out  of  his  own  property,  without  resorting  to  the 
executor  or  administrator  of  his  ancestor  or  testator,  unless  there  be  an 
express  direction  in  the  will  of  such  testator,  that  such  mortgage  be  other- 
wise paid.87 

Section  215  was  formerly  i  Revised  Statutes,  749,  section  4: 

i  4.  Whenever  any  real  estate,  subject  to  a  mortgage  executed  by  any 
ancestor  or  testator,  shall  descend  to  an  heir,  or  pass  to  a  devisee,  such 
heir  or  devisee  shall  satisfy  and  discharge  such  mortgage,  out  of  his  own 
property,  without  resorting  to  the  executor  or  administrator  of  his  ancestor^ 
unless  there  be  an  express  direction  in  the  will  of  such  testator,  that  such 
mortgage  be  otherwise  paid.^ 

Old  Law.  Prior  to  the  Revised  Statutes,  where  the  testator  or 
intestate  had  given  a  bond  or  other  personal  security  for  a  mort- 
gage d^t,  the  personal  estate  was  the  primary  fund  for  the  pay- 
ment of  the  debt,  and  the  heir  or  devisee  might  have  thrown  the 
charge  on  the  personal  representatives.®® 

The  Revised  Statutes.  The  Revised  Statutes  changed  the  rule  last 
mentioned  in  respect  of  wills  taking  effect  after  January  i,  i830,** 
and  in  regard  to  both  devises  and  intestacy.®^ 

Land  now  Primary  Security  for  Mortgage  Debts.  Land  mortgaged  is 
now  the  primary  fund  for  the  payment  of  mortgage  debts,®*  unless 

®7  Repealed  by  Real  Prop.  Law  of  Ian  v.  Griffith,  3  Paige,  402 ;  and  see 

1909,   S  460,  art.   14,  chap.  50,  Con-  Prop.  Law,  pp.  471,  472. 

solidated   Laws.     See   Uelow,   S  460.  ^MoUan  v.  Griffith,  3  Paige,  402^ 

^  Repealed,   chap.    547,   Laws   of  404;  Halsey  v.  Reed,  9  id.  446,  454; 

i8g6.  Johnson    v.    Corbett,     zi    id.    265; 

» Revisers'  note  to  l  R.   S.  749.  Wright  v.  Holbrook,  32  N.  Y.  587. 

I  4.    See  White  &  Tudor's  notes  to  01  House  y.  House,  10  Paige,  158; 

Duke  of  Ancaster  y«  Mayer,  i  Lead  supra,  p.  472. 

Cas.  m  Eq.  723  seq.;  Cumberland  v.  ^  Erwin  v.  Loper,  43  N.  Y.  521. 

Codrington,  3  Johns.  Ch.  229;  Mol-  525. 
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the  decedent  by  his  will  makes  a  different  provision.^  This  sec- 
tion applies  as  well  to  mortgages  assumed  by  decedents  as  to  those 
made  by  them.®*  The  personal  estates  of  decedents  are  now  liable 
only  for  deficiencies,  unless  the  will  makes  different  provision.^ 
The  heir  or  devisee  is  not  personally  liable.®® 

Equitable  Liens.  But  this  section  does  not  apply  to  equitable  liens 
growing  out  of  contracts  to  purchase  estates  by  decedents.®^ 

When  Equity  Compels  Mortgagee  to  Seek  Payment  out  of  Real  Estate. 
While  the  mortgagee  is  not  precluded  by  this  section  from  resort- 
ing to  either  real  or  personal  estates  of  decedents,  a  court  of  equity 
will  not  permit  him  to  seek  payment  out  of  the  personal  estate 
where  it  is  inequitable.®^  It  has  been  also  held  that  the  foregoing 
provision  of  the  Revised  Statutes  (i  R.  S.  749,  §  4)  "requiring  a 
devisee  or  heir  to  satisfy,  out  of  his  own  property,  a  mortgage  exe- 
cuted by  his  testator  or  ancestor  upon  real  estate  which  has  passed 
or  descended  to  him,  unless  there  is  an  express  testamentary  direc- 
tion that  such  mortgage  shall  be  otherwise  paid,  does  not  contem- 
plate that  the  devisee  or  heir  should  be  so  liable  irrespective  of  the 
property  which  descended  to  him,  but  rather  that  his  liability  to 
pay  the  mortgage  should  be  measured  by  and  not  exceed  the  value 
of  that  property.  The  law  was  designed  to  make  the  realty  pri- 
marily chargeable  with  the  mortgaged  debt,  and  that  the  heir  should 
take  it  cum  onere.  It  was  not,  however,  intended  to  give  a  mort- 
gage creditor  preference  over  other  creditors  in  respect  to  property 
not  covered  by  the  mortgage."®® 


W  Van  Vechten  v.  Kcalor,  63  N.  Y. 

52,  56. 
WHalsey   v.   Reed,   9   Paige,  446, 

454- 
®» Glacius  V.  Fogel,  88  N.  Y.  434. 
®«Hausclt  V.  Patterson,  124  N.  Y. 


®7  Wright  V.  Holbrook,  32  N.  Y. 

587. 
®8Hauselt  v.  Patterson,  124  N.  Y. 

349;  Rice  V.  Harbeson,  63  id.  493. 

®®  Hauselt    v.     Patterson,    supra; 

Matter  of  Berry,  23  Misc.  Rep.  23a 
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§  251.  Covenants  not  implied.  A  covenant  is  not  implied  in 
a  conveyance  of  real  property,  whether  the  conveyance  con- 
tains any  special  covenant  or  not. 

8  2i6.  Covenants  not  implied. — A  covenant  is  not  implied  in  a  conveyai.cc 
of  real  property,  whether  the  conveyance  contains  any  special  covenant  or 
not.i 

Section  216  was  formerly  i  Revised  Statutes,  758,  section  140: 
I  140.  No  covenant  shall  be   implied   in  any  conveyance  of   real  estate^ 
whether  such  conveyance  contain  special  covenants  or  not^ 

Common  Law.  In  their  note  to  this  section  the  original  revisers 
stated  the  former  common  law  of  this  State  very  concisely: 

"(1)  A  conveyance  in  fee  does  not,  of  itself,  imply  a  covenant 
of  title,^  but  the  word  give,  in  such  a  conveyance,  implied  a  war- 
ranty for  the  Hfe  oi  the  grantor  * 

"(2)  The  words  grant  and  infeoff  imported  a  warranty  in  an 
estate  for  years,  but  not  in  an  estate  in  fee.*^ 

"(3)  An  express  covenant  in  the  deed  takes  away  all  implied 
covenants."  ® 

Reviaed  Statutes.  The  Revised  Statutes  produced  uniformity  in 
the  foregoing  rules  by  the  abolition  of  all  implied  covenants.^ 

Enactment  did  not  Extend  to  Leases.  At  first  there  was  doubt  whether 
this  section  extended  to  leases,  or  was  to  be  confined  to  other  con- 
veyances.® It  was  finally  adjudged  that  it  did  not  extend  to  leases 
or  executory  agreements  for  a  term  exceeding  three  years,®  and 
that  a  covenant  for  quiet  enjoyment  is  still  implied  in  leases.^® 


^  Repealed  by  Real  Prop.  Law  of 
1909,  I  460,  art.  14,  chap.  50,  Con- 
solidated Laws.     See  below^  §  460. 

*  Repealed,  chap.  547,  Laws  of 
1896. 

3  Frost  V.  Raymond,  2  Gaines,  188. 

*Id.,  at  p.  19s;  Kent  v.  Welch,  7 
Johns.  258. 

^  Frost  V.  Raymond,  2  Caines,  188. 

^Vanderkarr  v.  Vanderkarr,  11 
Johns.  122. 

T  Revisers'  note  to  i  R.  S.  738, 
f  140. 

•Kinney  v.  Watts,  14  Wend.  38; 
Tone  V.  Brace,  8  Paige,  597 ;  Burr  v. 
Stenton,  43  N.  Y.  462,  464;  Burwell 
V.  Jackson,  9  id.  535,  541.  Sed  cf. 
p.  190,  supra,  "  Fees  Farm," 

•  Mayor,  etc.,  of  New  York  v.  Ma- 


bie,  13  N.  Y.  151,  158;  Daly  v.  Wise, 
132  id.  306;  Gallup  V.  Albany  Rail- 
way, 7  Lans.  471 ;  Burr  v.  Stenton, 
43  N.  Y.  462,  464;  Boreel  v.  Lawton, 
90  id.  293.  See  controversy  on  this 
point  treated  in  Rawle,  Covenants, 
§  272,  note  3  (5th  ed.,  p.  43?),  and 
Chapl.  Landl.  &  Ten.,  chap.  VIII; 
also  3  Columbia  Law  Rev.  43.  Cf. 
Zorkowski  v.  Astor,  156  N.  Y.  393; 
Smith  V.  Barber,  96  App.  EHv.  236; 
Flannery  v.  Simons,  47  Misc.  Rep. 
123;  Scheffler  Press  v.  Perlman,  130 
App.  Div.  576,  578. 

^^Mack  V.  Patchin,  42  N.  Y.  167, 
171,  174;  Hyde  v.  Wilmore,  14  Miac 
Rep.  340;  Conley  v.  Schiller,  24  N. 
Y.  Supp.  473. 
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This  decision  is  not  reopened  by  the  re-enactment  of  this  article 
of  this  act.  Settion  24b  declares  that  the  term  "  conveyance,"  as 
used  in  this  article,  includes  every  instrument,  except  a  will,  by 
which  any  estate  or  interest  in  real  property  is  created,  transferred, 
assigned  or  surrendered ;  and  the  qualifying  section  on  which  the 
decision  rests  is  re-enacted.^^  A  "  lease  in  perpetuity,"  as  a  con- 
veyance in  fee,  subject  to  a  rent  charge,  is  called  in  this  State,*^ 
is,  however,  really  a  conveyance  and  within  this  section.*^ 

Lease  with  Express  Covenants.  When  a  lease  contains  an  express 
covenant  no  covenant  on  the  same  subject  will  be  implied.^* 

Purchasers  must  now  see  to  Insertion  of  Appropriate  Covenants.  As  cove- 
nants are  not  now  implied  in  conveyances,  the  law  throws  upon 
purchasers  the  responsibility  of  protecting  themselves  by  the  inser- 
tion of  proper  covenants  in  deeds.^^ 

Certain  Words  no  Longer  Import  Covenants.  The  words  "  dedi,*' 
".concessi,"  "  demisi,"  and  their  English  equivalents,  no  longer  im- 
port covenants  in  conveyances  as  they  did  at  common  law.^^  At 
common  law  these  words  in  themselves  imported  and  made  a  cove- 
nant in  law,*''^  as  if  a  man,  by  deed,  demised  land  for  years,  and  the 
lessee  was  ousted,,  covenant  lay  upon  the  word  "  demised."  **  It 
was  said  in  Kinney  v.  Watts,  no  doctrine  was  better  settled,  and  it 
was  this  doctrine  which  the  Revised  Statutes  designed  to 
abrogate.^® 

Covenants  in  Mortgage.  A  covenant  to  repay  the  debt  is  not  im- 
plied in  a  mortgage;^  nor  is  a  covenant  of  warranty  or  seisin 
implied  to  support  an  estoppel.^* 


^1  §  2,  Real  Prop.  Law,  re-enact- 
ing I  R.  S.  750,  §  10. 

^  Supra,  p.  194. 

18  Carter  v.  Burr,  39  Barb.  59. 

i*Burr  V.  Stenton,  43  N.  Y.  462, 
464. 

^^  Leggett  V.  Mut.  Life  Ins.  Co.,  53 
N.  Y.  394,  398 ;  Sandford  v.  Travers, 
40  id.  140;  Burrell  v.  Jackson,  9  id. 
535»  541 ;  Read  v.  The  Erie  Railway 
Co.,  97  id.  341,  348. 


i«  Kinney  v.  Watts,  14  Wend.  38, 

i^Comyn,  Dig.,  tU.  Cov.,  art  4. 

18  Elphinstone,  Interpretation  of 
Deeds,  423. 

10  Kinney  v.  Watts,  14  Wend,  at 
p.  40. 

20  §  249,  Real  Prop.  Law. 

21  Donovan  v.  Twist,  85  App.  Div. 
130;  s.  c,  105  id.  171;  Thompson  v. 
Schenectady  Ry.  Co.,  124  Fed.  274. 
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§252.  Lineal  and  collateral  warranties  abolished.    Lined 

and  collateral  warranties,  with  all  their  incidents,  have  been 
abolished;  but  the  heirs  and  devisees  of  a  person,  who  has 
made  a  covenant  or  agreement,  are  answerable  thereon,  to 
the  extent  of  the  real  property  descended  or  devised  to  them, 
in  the  cases  and  in  the  manner  prescribed  by  law. 

Formerly  section  217,  Real  Property  Law  of  1896,  chapter  XL VI,  General 
Laws: 

8  217.  Lineal  and  collateral  warranties  abolished. —  Lineal  and  collateral 
warranties,  with  all  their  incidents,  have  been  abolished;  but  the  heirs  and 
devisees  of  a  person,  who  has  made  a  covenant  or  agreement,  are  answer- 
able thereon,  to  the  extent  of  the  real  property  descended  or  devised  to 
them,  in  the  cases  and  in  the  manner  prescribed  by  law.^ 

Section  217  was  formerly  i  Revised  Statutes,  739,  section  141: 
S  141.  Lineal  and  collateral  warranties,  with  all  their  incidents,  are 
abolished ;  but  the  heirs  and  devisees  of  every  person  who  shall  have  made 
any  covenant  or  agreement,  shall  be  answerable  upon  such  covenant  or 
agreement,  to  the  extent  of  the  lands  descended  or  devised  to  them,  in  th^ 
cases  and  in  the  manner  prescribed  by  law.^ 

Warranties  at  Common  Law.  A  warranty,  by  the  common  law,  is  a 
covenant  real  annexed  to  lands  or  tenements,  whereby  a  man  and 
his  heirs  are  bound  to  warrant  the  same.^  Warranties  were 
divided  into  three  classes  —  lineal,  collateral  and  those  that  com- 
menced by  disseisin.^  By  lineal  warranty  was  meant  the  lineal 
heir's  legal  obligation  to  give  to  the  ancestor's  warrantee  lands  of 
equal  value  (in  case  the  warranty  was  broken)  out  of  other  real 
assets  if  he  received  any.^  Collateral  warranty  was  founded  on  a 
fiction  by  which  the  collateral  heir  was  presumed  to  have  assets 
and  was  made  liable  in  like  manner.^  Collateral  warranties  were 
restricted  long  before  the  Revised  Statutes  abolished  them.^ 

The  Revised  Statutes.  The  Revised  Statutes  abolished  both  lineal 
and   collateral   warranties   with   all  their  incidents,  but   regulated 

22  Repealed  by  Real  Prop.  Law  of  2«  Cruise,  Dig.,  tit  32,  chap.  25, 
1909,  I  460,  art.  14,  chap.  50,  Con-      S(  22,  23. 

solidated  Laws.    See  below,  8  460.  27  Cruise,    Dig.,   tit   32,   chap.   25, 

23  Repealed,    chap.    547,    Laws    of      f  27. 

1896.  282  J.  &  V.  281 ;  I  R.  L.  525,  f  26; 

2*  Co.  Litt.  36sa.  4  &  5  Anne,  chap.  16;  Trolan  v.  Rog- 

25Litt,  S  697.  and  see  Tom.  Litt  ers,  88  Hun,  422;  2  Van  Schaack's 

648;  Gilb.  Tenures,  140,  141;  2  Black.  N.   Y.    Laws,    767,   776,  chap.    i6io^ 

Comm.  301.  enacted  8  March,  1773, 
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lineal  warranties,  or  the  heir's  obligations  for  the  ancestor's  war- 
ranty, by  appropriate  provision  of  the  statute.^ 

Statute  of  Limitatioiifl.     The  heir  may  avail  of  the  Statute  of  Limi- 
tations to  the  same  extent  that  the  ancestor  might,  in  an  action.^ 

»2  R.  S.  109,  I  53;  id.  452;  id.      162,  168;  Trolan  v.  Rogers,  88  Hun, 
453;  Revisers'  note  to  i  R.  S.  739,     422;  Pyatt  v.  Waldo  85  Fed.  399. 
§   141 ;   Hill  V.  Resscgieu,   17  Barb.         so  Pyatt  v.  Waldo,  85  Fed.  399. 
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§  253.  Construction  of  covenants  in  grants  of  freehold  in- 
terests. In  grants  of  freehold  interests  in  real  property, 
the  following  or  similar  covenants  must  be  construed  as 

follows : 

1.  Seizin* — =A  covenant  that  the  gjantor  "  is  seized  of  the 
said  premises  (described)  in  fee  simple,  and  has  good  right 
to  convey  the  same,"  must  be  construed  as  meaning  that  such 
grantor,  at  the  time  of  the  execution  and  delivery  of  the 
conveyance,  is  lawfully  seized  of  a  good,  absolute  and  inde- 
feasible estate  of  inheritance  in  fee  simple,  of  and  in  all  and 
singular  the  premises  thereby  conveyed,  with  the  tenements, 
hereditaments  and  appurtenances  thereto  belonging,  and 
has  good  right,  full  power  and  lawful  authority  to  grant  and 
convey  the  same  by  the  said  conveyance. 

2.  Quiet  enjoyment. — A  covenant  that  the  grantee  "  shall 
quietly  enjoy  the  said  premises,"  must  be  construed  as  mean- 
ing that  such  gjantee,  his  heirs,  successors  and  assigns,  shall 
and  may,  at  all  times  thereafter,  peaceably  and  quietly  have, 
hold,  use,  occupy,  possess  and  enjoy  the  said  premises,  and 
every  part  and  parcel  thereof,  with  the  appurtenances,  with- 
out any  let,  suit,  trouble,  molestation,  eviction,  or  disturb- 
ance of  the  grantor,  his  heirs,  successors  or  assigns,  or  any 
person  or  persons  lawfully  claiming  or  to  claim  the  same. 

3.  Freedom  from  incumbrances.  — A  covenant  "  that  the 
said  premises  are  free  from  incumbrances,"  must  be  con- 
strued as  meaning  that  such  premises  are  free,  clear,  dis- 
charged and  unincumbered  of  and  from  all  former  and  other 
gifts,  grants,  titles,  charges,  estates,  judgments,  taxes, 
assessments,  liens  and  incumbrances,  of  what  nature  or  kind 
soever. 

4.  Further  assurance.  — A  covenant  that  the  grantor  will 
"  execute  or  procure  any  further  necessary  assurance  of  the 
title  to  said  premises,"  must  be  construed  as  meaning  that  the 
grantor  and  his  heirs,  or  successors,  and  all  and  every  per- 
son or  persons  whomsoever  lawfully  or  equitably  deriving 
any  estate,  right,  title  or  interest  of,  in,  or  to  the  premises 
conveyed  by,  from,  under,  or  in  trust  for  him  or  them,  shall 
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and  will  at  any  time  or  times  thereafter  upon  the  reasonable 
request,  and  at  the  proper  costs  and  charges  of  the  grantee, 
his  heirs,  successors  and  assigns,  make,  do,  and  execute,  or 
cause  to  be  made,  done  and  executed,  all  and  every  such 
further  and  other  lawful  and  reasonable  acts,  conveyances 
and  assurances  in  the  law  for  the  better  and  more  effectu- 
ally  vesting  and  confirming  the  premises  thereby  granted 
or  so  intended  to  be,  in  and  to  the  grantee,  his  heirs,  suc- 
cessors or  assigns  forever,  as  by  the  grantee,  his  heirs, 
successors  or  assigns,  or  his  or  their  counsel  learned  in  the 
law,  shall  be  reasonably  advised  or  required. 

5.  Warranty  of  title — ^A  covenant  that  the  grantor  "  will 
forever  warrant  the  title  "  to  the  said  premises,  must  be  con- 
strued as  meaning  that  the  grantor  and  his  heirs,  or  suc- 
cessors, the  premises  granted,  and  every  part  and  parcel 
thereof,  with  the  appurtenances,  unto  the  g^rantee,  his  heirs, 
successors  or  assigns,  against  the  grantor  and  his  heirs  or 
successors,  and  against  all  and  every  person  or  persons 
whomsoever  lawfully  claiming  or  to  claim  the  same  shall 
and  will  warrant  and  forever  defend. 

6.  Grantor  has  not  incumbered. — ^A  covenant  that  the 
grantor  "  has  not  done  or  suffered  anything  whereby  the 
said  premises  have  been  incumbered,"  must  be  construed  as 
meaning  that  the  grantor  has  not  made,  done,  committed, 
executed,  or  suffered  any  act  or  acts,  thing  or  things  what- 
soever, whereby  or  by  means  whereof,  the  above  mentioned 
and  described  premises,  or  any  part  or  parcel  thereof,  now 
are,  or  at  any  time  hereafter  shall  or  may  be  impeached, 
charged  or  incumbered  in  any  manner  or  way  whatsoever. 

Fonnerly  section  218,  Real  Property  Law  of  1896,  chapter  XL VI,  General 
Laws: 

§  218.  Construction  of  covenants  in  grants  of  freehold  interests. —  In  grants 
of  freehold  interests  in  real  property,  the  following  or  similar  covenants 
must  be  construed  as  follows: 

I.  Seizin.  A  covenant  that  the  grantor  "is  seized  of  th^  said  premises 
(described)  in  fee  simple,  and  has  good  right  to  convey  the  same,"  must  be 
constructed*^  as  meaning  that  such  grantor,  tt  the  time  of  the  <  execution  and 
delivery  of  the  conveyance,  is  lawfully  seized  of  a  good,  absolute  and  in- 

•1  So  in  original. 
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defeasible  estate  of  inheritance  in  fee  simple,  of  and  in  all  and  singular  the 
premises  thereby  conveyed,  with  the  tenements,  hereditaments  and  appur- 
tenances thereto  belonging,  and  has  good  right,  full  power  and  lawful 
authority  to  grant  and  convey  the  same  by  the  said  conveyance. 

2.  Quiet  enjoyment.— A  covenant  that  the  grantee  "shall  quietly  enjoy 
the  said  premises,"  must  be  construed  as  meaning  that  such  grantee^  his 
heirs,  successors  and  assigns,  shall  and  may,  at  all  times  thereafter,  peace- 
ably and  quietly  have,  hold,  use,  occupy,  possess  and  enjoy  the  said  premises, 
and  every  part  and  parcel  thereof,  with  the  appurtenances,  without  any  let, 
suit,  trouble,  molestation,  eviction,  or  disturbance  of  the  grantor,  his  heirs, 
successors  or  assigns,  or  any  person  or  persons  lawfully  claiming  or  to  claim 
the  same. 

3.  Freedom  from  encumbrances. — ^A  covenant  "  that  the  said  premises  are 
free  from  encumbrances,"  must  be  construed  as  meaning  that  such  premises 
are  free,  clear,  discharged  and  unencumbered  of  and  from  all  former  and 
other  gifts,  grants,  titles,  charges,  estates,  judgments,  taxes,  assessments, 
liens  and  encumbrances,  of  what  nature  or  kind  soever. 

4.  Further  assurance.— A  covenant  that  the  grantor  will  "  execute  or  pro- 
cure any  further  necessary  assurance  of  the  title  to  said  premises,"  must  be 
construed  as .  meaning  that  the  grantor  and  his  heirs  or  successors,  and  all 
and  every  person  or  persons  whomsoever  lawfully  or  equitably  deriving  any 
estate,  right,  title  or  interest  of,  in,  or  to. the  premises  conveyed  by,  from, 
under,  or  in  trust  for  him  or  them,  shall  and  will  at  any  time  or  times 
diereafter  upon  the  reasonable  request,  and  at  the  propor  costs  and  charges 
of  the  grantee,  his  heirs,  successors  and  assigns,  make,  do,  and  execute,  or 
cause  to  be  made,  done  and  executed,  all  and  every  such  further  and  other 
lawful  and  reasonable  acts,  conveyances  and  assurances  in  the  law  for  the 
better  and  more  effectually  vesting  and  confirming  the  premises  thereby 
granted  or  so  intended  to  be,  in  and  to  the  grantee,  his  heirs,  successors  or 
assigns  forever,  as  by  the  grantee,  his  heirs,  successors  or  assigns,  or  his 
or  their  counsel  learned  in  the  law  shall  be  reasonably  advised  or  required. 

5.  Warranty  of  title. — A  covenant  that  the  grantor  "  will  for  ever  warrant 
the  title"  to  the  said  premises,  must  be  construed  as  meaning  that  the 
grantor  and  his  heirs,  or  successors,  the  premises  granted,  and  every  part 
and  parcel  thereof,  with  the  appurtenances,  unto  the  grantee,  his  heirs, 
successors  or  assigns,  against  the  grantor  and  his  heirs  or  successors,  and 
against  all  and  every  person  and  persons  whomsoever  lawfully  claiming  or 
to  claim  the  same  shall  and  will  warrant  and  forever  defend. 

6.  Grantor  has  not  encumbered.—  A  covenant  that  the  grantor  "  has  not 
done  or  suffered  anything  whereby  the  said  premises  have  been  encum- 
bered," must  be  construed  as  meaning  that  the  grantor  has  not  made,  done, 
committed,  executed,  or  suffered  any  act  or  acts,  thing  or  things  what- 
soever, whereby  or  by  means  whereof,  the  above  mentioned  and  described 
premises,  or  any  part  or  parcel  thereof,  now  are,  or  at  any  time  hereafter 
shall  or  may  l>e  impeached,  charged  or  incumbered  in  any  manner  or  way 
whatsoever.-''^ 

32  Repealed  by  Real  Prop.  Law  of  1909,   I  460,  art.   14,  chap.   50,  Con- 
solidated Laws.     See  below,  §  460. 
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Comment  on  Section.  This  section  was  originally  taken  from  sec- 
tion I,  chapter  475,  Laws  of  1890,^  designed  to  encourage  the  use 
of  short  forms  of  deeds  and  mortgages.  It  is  to  be  read  in  con- 
nection with  sections  258  and  327  of  this  act. 
.  Assessments.  The  covenant  that  the  said  premises  are  free  from 
incumbrances  means  free  from  all  liens  whatesoever,  including  as- 
sessments fully  confirmed,  but  not  those  partly  confirmed.^ 

Short  Form.  Unless  the  short  form  of  covenants  is  adopted 
throughout,  and  the  pleader  pleads  on  the  statute,  the  covenantee 
may  lose  the  benefit  of  the  statutory  construction.'*^  The  short 
form  must  be  construed  as  if  it  were  written  out  in  full.'® 

83  Repealed,    chap.    547,    Laws    of  34  App.  Div.  90;  Rawie,  Cov.  for  Tit. 

1896.       '  (Sth  ed.)  454,  note  4. 

34  Real     Estate     Corporation     v.  ^  Cassada  v.  Stabel,  98  App.  Div. 

Harper,  174  N.  Y.  123.  60a 

8B  Mut.  Benefit  Loan  Co.  v.  Jaeger, 
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§  254.  Construction  of  covenants  in  mortgages  and  bonds. 

In  mortgages  of  real  property,  and  in  bonds  secured 
thereby,  the  following  or  similar  covenants  must  be  con- 
strued as  follows: 

I.  Agreement  that  whole  sum  shall  become  due.  — The 
words  **  and  it  is  hereby  expressly  agreed  that  the  whole  of 
the  said  principal  sum  shall  become  due  at  the  option  of  said 
mortgagee  or  obligee  after  default  in  the  pa3rment  of  any 

instalment  of  principal  or  of  interest  for days, 

or  after  default  in  the  payment  of  any  tax  or  assessment  for 
days  after  notice  and  demand,"  must  be  con- 
strued as  meaning  that  should  any  default  be  made  in  the 
payment  of  any  instalment  of  principal  or  any  part  thereof, 
or  in  the  payment  of  the  said  interest,  or  of  any  part  thereof, 
on  any  day  whereon  the  same  is  made  payable,  or  should  any 
tax  or  assessment,  which  now  is  or  may  be  hereafter  im- 
posed upon  the  premises  hereinafter  described,  become  due 
or  payable,  and  should  the  said  interest  remain  unpaid  and 

in  arrear  for  the  space  of days,  or  such  tax  or 

assessment  remain  unpaid  and  in  arrear  for   

days  after  written  notice  by  the  mortgagee  or  obligee,  his 
executors,  administrators,  successors  or  assigns,  that  such 
tax  or  assessment  is  unpaid,  and  demand  for  the  payment 
thereof,  then  and  from  thenceforth,  that  is  to  say,  after  the 
lapse  of  either  one  6f  said  periods,  as  the  case  may  be,  the 
aforesaid  principal  sum,  with  all  arrearage  of  interest 
thereon,  shall,  at  the  option  of  the  said  mortgagee  or  obligee, 
his  executors,  administrators,  successors  or  assigns,  become 
and  be  due  and  payable  immediately  thereafter,  although 
the  period  above  limited  for  the  payment  thereof  may  not 
then  have  expired,  anything  thereinbefore  contained  to  the 
contrary  thereof  in  any  wise  notwithstanding. 
2.  In  default  of  payment,  mortgagee  to  have  power  to 

sell. —  A  covenant  that  the  mortgagor  "  will  pay  the  in- 
debtedness as  provided  in  the  mortgage,  and  if  default  be 
made  in  tlie  payment  of  any  part  thereof,  the  mortagee  shall 
have  power  to  sell  the  premises  therein  described,  according 
to  law/'  must  be  construed  as  meaning  that  the  mortgagor 
for  himself,  his  heirs,  executors  and  administrators  or  suo- 
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cessors,  doth  covenant  and  agree  to  pay  to  the  mortgagee,  his 
executors,  administrators,  successors  and  assigns,  the  prin- 
cipal sum  of  money  secured  by  said  mortgage,  and  also  the 
interest  thereon  as  provided  by  said  mortgage.  And  if  de- 
fault shall  be  made  in  the  payment  of  the  said  principal 
sum  or  the  interest  that  may  grow  due  thereon,  or  of  any 
part  thereof,  that  then  and  from  thenceforth  it  shall  be  law- 
ful for  the  mortgagee,  his  executors,  administrators  or  suc- 
cessors to  enter  into  and  upon  all  and  singular  the  premises 
granted,  or  intended  so  to  be,  and  to  sell  and  dispose  of  the 
same,  and  all  benefit  and  equity  of  redemption  of  the  said 
mortgagor,  his  heirs,  executors,  administrators,  successors 
or  assigns  therein,  at  public  auction,  according  to  the  act 
in  such  case  made  and  provided,  and  as  the  attorney  of  the 
mortgagor  for  that  purpose  duly  authorized,  constituted  and 
appointed,  to  make  and  deliver  to  the  purchaser  or  purchasers 
thereof  a  good  and  sufficient  deed  or  deeds  of  conveyance  for 
the  same  in  fee  simple  (or  otherwise,  as  the  case  may  be) 
and  out  of  the  money  arising  from  such  sale,  to  retain  the 
principal  and  interest  which  shall  then  be  due,  together  with 
the  costs  and  charges  of  eidvertisement  and  sale  of  the  said 
premises,  rendering  the  overplus  of  the  purchase-money, 
if  any  there  shall  be,  unto  the  mortgagor,  his  heirs,  execu- 
tors, administrators,  successors  or  assigns,  which  sale  so 
to  be  made  shall  forever  be  a  perpetual  bar  both  in  law  and 
equity  against  the  mortgagor,  his  heirs,  successors  and  as- 
signs, and  against  all  other  persons  claiming  or  to  claim 
the  premises,  or  any  part  thereof  by,  from  or  under  him, 
them  or  any  of  them. 

3.  Mortgagor  to  keep  buildings  insured. -^A  covenant 
"that  the  mortgagor  will  keep  the  buildings  on  the  said 
premises  insured  against  loss  by  fire,  for  the  benefit  of  the 
mortgagee,"  must  be  construed  as  meaning  that  the  mort- 
gagor, his  heirs,  successors  and  assigns  will,  during  all  the 
time  until  the  money  secured  by  the  mortgage  shall  be  fully 
paid  and  satisfied,  keep  the  buildings  erected  on  the  premises 
insured  against  loss  or  damage  by  fire,  to  an  amount  and  in  a 
company  to  be  approved  by  the  mortgagee,  and  will  assign 
and  deliver  the  policy  or  policies  of  such ,  insurance  to  the 
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mortgagee,  his  executors,  administrators,  successors  or  as- 
signs, so  and  in  such  manner  and  form  that  he  and  they  shall 
at  all  time  and  times,  until  the  full  payment  of  said  moneys, 
have  and  hold  the  said  policy  or  policies  as  a  collateral  and 
further  security  for  the  payment  of  said  money,  and  in  de- 
fault of  so  doing,  that  the  mortgagee  or  his  executors,  ad- 
ministrators, successors  or  assigns,  may  make  such  insur- 
ance from  year  to  year,  in  a  sum  not  exceeding  the  principal 
sum  for  the  purposes  aforesaid,  and  pay  the  premium  or 
premiums  therefor,  and  that  the  mortgagor  will  pay  to  the 
mortgagee,  his  executors,  administrators,  successors  or  as- 
signs, such  premium  or  premiums  so  paid,  with  interest 
from  the  time  of  payment,  on  demand,  and  that  the  same 
shall  be  deemed  to  be  secured  by  the  mortgage,  and  shall  be 
collectable  thereupon  and  thereby  in  like  manner  as  the 
principal  moneys,  and  in  default  of  such  payment  by  the 
mortgagor,  his  heirs,  executors,  administrators,  successors 
or  assigns,  or  of  assignment  and  delivery  of  policies  as 
aforesaid  the  whole  of  the  principal  sum  and  interest  se- 
cured by  the  mortgage  shall,  at  the  option  of  the  mortgagee, 
his  executors,  administrators,-  successors  or  assigns,  imme- 
diately become  due  and  payable. 

4.    Mortgagor    to    give    further    assurance    of    title. — A. 

covenant  that  the  mortgagor  "  will  execute  any  further  nec- 
essary assurance  of  the  title  to  said  premises,  and  will  forever 
warrant  said  title,"  must  be  construed  as  meaning  that  the 
mortgagor  shall  and  will  make,  execute,  acknowledge  and  de- 
liver in  due  form  of  law,  all  such  further  or  other  deeds  or 
assurances  as  may  at  any  time  hereafter  be  reasonably  de- 
sired or  required  for  the  more  fully  and  effectually  convey- 
ing the  premises  by  the  mortgage  described,  and  thereby 
granted  or  intended  so  to  be,  unto  the  said  mortgagee,  his 
executors,  administrators,  successors  or  assigns,  for  the  pur- 
jwse  aforesaid,  and  unto  all  and  every  person  or  persons, 
corporation  or  corporations,  deriving  any  estate,  right,  title 
or  interest  therein,  under  the  said  indenture  of  mortgage,  or 
the  power  of  sale  therein  contained,  and  the  said  granted 
premises  against  the  said  mortgagor,  and  all  persons  claim-^ 
ing  through  him  will  warrant  and  defend. 
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Formerly  section  219,  Real  Property  Law  of  1896,  chapter  XLVI,  General 
Laws: 

§  219.  Construction  of  covenants  in  mortgages  and  bonds. —  In  mortgages 
pf  real  property,  and  in  bonds  secured  thereby,  the  following  or  similar 
covenants  must  be  construed  as  follows: 

1.  Agreement  that  whole  sum  shall  become  due. —  The  words  "and  it  is 
hereby  expressly  agreed  that  the  whole  of  the  said  principal  sum  shall  be- 
come due  at  the  option  of  said  mortgagee  or  obligee  after  default  in  the 

payment  of  any  installment  of  principal  or  of  interest  for 

days,  or  after  default  in  the  payment  of  any  tax  or  assessment  for 

days  after  notice  and  demand,"  must  be  construed  as  meaning  that  should 
any  default  be  made  in  the  payment  of  any  installment  of  principal  or  any 
part  thereof,  or  in  the  payment  of  the  said  interest,  or  of  any  part  thereof, 
on  any  day  whereon  the  same  is  made  payable,  or  should  any  tax  or  assess- 
ment, which  now  is  or  may  be  hereafter  imposed  upon  the  premises  herein- 
after described,  become  due  or  payable,  and  should  the  said  interest  remain 
unpaid  and  in  arrear  for  the  space  of days,  or  such  tax  or  assess- 
ment remain  unpaid  and  in  arrear  for  days  after  written  notice 

by  the  mortgagee  or  obligee,  his  executors,  administrators,  successors  or 
assigns,  that  such  tax  or  assessment  is  unpaid,  and  demand  for  the  payment 
thereof,  then  and  from  thenceforth,  that  is  to  say,  after  the  lapse  of  either 
one  of  said  periods,  as  the  case  may  be,  the  aforesaid  principal  sum,  with 
all  arrearage  of  interest  thereon,  shall,  at  the  option  of  the  said  mort- 
g;agee  or  obligee,  his  executors,  administrators,  successors  or  assigns,  be- 
come iar.d  be  due  and  payable  immediately  thereafter,  although  the  period 
above  limited  for  the  payment  thereof  may  not  then  have  expired,  any- 
thing thereinbefore  contained  to  the  contrary  thereof  in  any  wise  notwith- 
standing. 

2.  In  default  of  payment,  mortgagee  to  have  power  to  sell. — A  covenant 
that  the  mortgagor  "will  pay  the  indebtedness,  as  provided  in  the  mort- 
£age,  and  if  default  be  made  in  the  payment  of  any  part  thereof,  the 
mortgagee  shall  have  power  to  sell  the  premises  therein  described,  accord- 
ing to  law,"  must  be  construed  as  meaning  that  the  mortgagor  for  himself, 
his  heirs,  executors  and  administrators  or  successors,  doth  covenant  and 
agree  to  pay  to  the  mortgagee,  his  executors,  administrators,  successors  and 
assigns,  the  principal  sum  of  money  secured  by  said  mortgage,  and  also  the 
interest  thereon  as  provided  by  said  mortgage.  And  if  default  shall  be  made 
in  the  payment  of  the  said  principal  sum  or  the  interest  that  may  grow  due 
thereon,  or  of  any  part  thereof,  that  then  and  from  thenceforth  it  shall  be 
lawful  for  the  mortgagee,  his  executors,  administrators  or  successors  to 
enter  into  and  upon  all  and  singular  the  premises  granted,  or  intended  so 
to  be,  and  to  sell  and  dispose  of  the  same,  and  all  benefit  and  equity  of 
redemption  of  the  said  mortgagor,  his  heirs,  executors,  administrators,  suc- 
cessors and  assigns  therein,  at  public  auction,  according  to  the  act  in  such 
case  made  and  provided,  and  as  the  aittorney  of  the  mortgagor  for  that 
purpose  duly  authorized,  constituted  and  appointed,  to  make  and  deliver  to 
the  purchaser  or  purchasers  thereof  a  good  and  sufficient  deed  or  deeds  of 
conveyance  for  the  same  in  fee  simple  (or  otherwise,  as  the  case  may  be) 
and  out  of  the  money  arising  from  such  sale,  to  retain  the  principal  and 
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interest  which  shaU  then  be  due,  together  with  the  costs  and  charges  of 
advertisement  and  sale  of  the  said  premises,  rendering  the  overplus  of  the 
purchase-money,  if  any  there  shall  be,  unto  the  mortgagor,  his  heirs, 
executors,  administrators,  successors  or  assigns,  which  sale  so  to  be  made 
shall  forever  be  a  perpetual  bar  both  in  law  and  equity  against  the  mort- 
gagor, his  heirs,  successors  and  assigns,  and  against  all  other  persons  claim- 
ing or  to  claim  the  premises,  or  any  part  thereof  by,  from  or  under  him» 
them  or  any  of  them. 

3.  Mortgagor  to  keep  buildings  inaured.— -A  covenant  "  that  the  mortgagor 
will  keep  the  buildings  on  the  said  premises  insured  against  loss  by  fire, 
for  the  benefit* of  the  mortgagee,"  must  be  construed  as  meaning  that  the 
mortgagor,  his  heirs,  successors  and  assigns  will,  during  all  the  time  until 
the  money  secured  by  the  mortgage  shall  be  fully  paid  and  satisfied,  keep 
the  buildings  erected  on  the  premises  insured  against  loss  or  damage  by 
fire,  to  an  amount  and  in  a  company  to  be  approved  by  the  mortgagee, 
and  will  assign  and  deliver  the  policy  or  policies  of  such  insurance  to  the 
mortgagee,  his  executors,  administrators,  successors  or  assigns,  so  and  in 
such  manner  and  form  that  he  and  they  shall  at  all  time  and  times,  until 
the  full  payment  of  said  moneys,  have  and  hold  the  said  policy  or  policies 
as  a  collateral  and  further  security  for  the  payment  of  said  money,  and  in 
default  of  so  doing,  that  the  mortgagee  or  his  executors,  administrators, 
successors  or  assigns,  may  make  such  insurance  from  year  to  year,  in  a 
sum  not  exceeding  the  principal  sum  for  the  purposes  aforesaid,  and  pay 
the  premium  or  premiums  therefor,  and  that  the  mortgagor  will  pay  to  the 
mortgagee,  his  executors,  administrators,  successors  or  assigns,  such 
premium  or  premiums  so  paid,  with  interest  from  the  time  of  payment,  on 
demand,  and  that  the  same  shall  be  deemed  to  be  secured  by  the  mortgage, 
and  shall  be  collectible  thereupon  and  thereby  in  like  manner  as  the  prin- 
cipal moneys,  and  in  default  of  such  payment  by  the  mortgagor,  his  heirs, 
executors,  administrators,  successors  or  assigns,  or  of  assignment  and 
delivery  of  policies  as  aforesaid  the  whole  of  the  principal  sum  and  interest 
secured  by  the  mortgage  shall,  at  the  option  of  the  mortgagee,  his  executors, 
administrators,  successors  or  assigns,  immediately  become  due  and  payable. 

4.  Mortgagor  to  give  further  assurance  of  title.— A  covenant  that  the 
mortgagor  "  will  execute  any  further  necessary  assurance  of  the  title  to 
said  premises,  and  will  forever  warrant  said  title,"  must  be  construed  as 
meaning  that  the  mortgagor  shall  and  will  make,  execute,  acknowledge 
and  deliver  in  due  form  of  law,  all  such  further  or  other  deeds  or  assur- 
ances as  may  at  any  time  hereafter  be  reasonably  desired  or  required  for 
the  more  fully  and  effectually  conveying  the  premises  by  the  mortgage 
described,  and  thereby  granted  or  intended  so  to  be,  unto  the  said  mort- 
gagee, his  executors,  administrators,  successors  or  assigns,  for  the  purpose 
aforesaid,  and  unto  all  and  every  person  or  persons,  corporation  or  corpo- 
rations, deriving  any  estate,  right,  title  or  interest  therein,  under  the  said 
indenture  of  mortgage,  or  the  power  of  sale  therein  contained,  and  the  said 
granted  premises  against  the  said  mortgagor,  and  all  persons  claiming 
through  him  will  -warrant  and  defend.^'' 

87  Amended  by  chap.  277,  Laws  of  Law  of  1909,  8  460,  art.  14,  chap.  50, 
1897,  and  all  repealed  by  Real  Prop.      Consolidated  Laws.    See  below,  §  460. 
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Comment  on  Section.  This  section  was  originally  taken  from  sec- 
tion 4,  chapter  475,  Laws  of  1890,^  an  act  designed  to  relieve  the 
public  record  offices  by  encouraging  shorter  forms  of  conveyance. 
It  is  to  be  read  in  connection  with  sections  258  and  274  of  this  act. 

Short  Fonn.  Unless  the  mortgagee  adopt  the  short  form  through- 
out, and  pleads  on  the  statute,  he  may  lose  the  benefit  of  the  statu- 
tory construction.^  The  adoption  of  the  short  form  involves  the 
construction  of  the  old  and  long  form.*^ 

Mortgagees'  Approval  of  Inanrance  by  Mortgagors.  It  is  said  that  sec- 
tion 3  of  the  Real  Property  Law  of  1896  was  virtually  repealed  by 
chapter  338,  Laws  of  1898  (adding  section  235  of  the  former  law, 
now  section  271 -of  this  act).*^  But  as  that  section  related  to 
mortgages  of  the  l^al  title  to  real  property,  and  the  other  section 
to  mortgages  on  leases,  no  change  was  made  by  the  Consolidated 
Laws.  The  sections  are  not  inconsistent,  as  they  regukte  two  kinds 
of  mortgages. 


^Repealed,  chap.  547,  Laws  of 
1896. 

^  Mut  Benefit  Loan  Co.  v.  Jaeger, 
34  App.  Div.  90 ;  and  see  Rawle,  Cov. 
for  Tit  (5th  ed.)  p.  454,  note  4. 

54 


^  Cassada  v.  Stabel,  g8  App.  Div. 
600. 

*iHeal  V.  Richmond  County  Sav* 
ings  Bank,  127  App.  Div.  428. 
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§255.  Construction  of  grant  of  appurtenances  and  of  all 
the  rights  and  estate  of  grantor.  In  any  grant  or  mort- 
gage of  freehold  interests  in  real  estate,  the  words,  "to- 
gether with  the  appurtenances  and  all  the  estates  and  rights 
of  the  grantor  in  and  to  said  premises,"  must  be  construed 
as  meaning,  together  with  all  and  singular  the  tenements, 
hereditaments  and  appurtenances  thereunto  belonging,  or 
in  anywise  appertaining,  and  the  reversion  and  reversions, 
remainder  and  remainders,  rents,  issues  and  profits  thereof, 
s^nd  also  all  the  estate,  right,  title,  interest,  dower  and  right 
of  dower,  curtesy  and  right  of  curtesy,  property,  possession, 
claim  and  demand  whatsoever,  both  in  law  and  in  equity, 
of  the  said  grantor  of,  in  and  to  the  said  granted  premises 
and  every  part  and  parcel  thereof,  with  the  appurtenances. 

Formerly  section  220,  Real  Property  Law  of  iBg6,  chapter  XLVI,  General 
Laws: 

§  220.  Construction  of  grant  of  appurtenances  and  of  all  the  rights  and 
estate  of  grantor. —  In  any  grant  or  mortgage  of  freehold  interests  in  real 
estate,  the  words,  "  together  with  the  appurtenances  and  all  the  estate  and 
rights  of  the  grantor  in  and  to  said  premises,"  must  be  construed  as  mean- 
ing, together  with  all  and  singular  the  tenements,  hereditaments  and  appur- 
tenances thereunto  belonging,  or  in  anywise  appertaining,  and  the  reversion 
and  reversions,  remainder  and  remainders,  rents,  issues  and  profits  thereof, 
and  also  all  the  estate,  right,  title,  interest,  dower  and  right  of  dower, 
curtesy,  and  right  of  curtesy,  property,  possession,  claim  and  demand  what- 
soever, both  in  law  and  in  equity,  of  the  said  grantor  of,  in  and  to  the  said 
granted  premises  and  every  part  and  parcel  thereof,  with  the  appurtenances.^ 

Comment  This  section  of  the  Real  Property  Law  was  originally 
enacted  in  section  2  of  chapter  475,  Laws  of  1890,**  and  was  taken 
verbatim  from  that  law  by  the  Commissioners  of  Statutory  Revision. 

Object  of  Section.  This  section  was  designed  to  relieve  the  public 
record  offices,  without  the  necessity  of  changing  established  forms 
of  conveyance.  It  was  not  designed  to  enlarge  or  diminish  the 
reciprocal  obligations  of  grantor  and  grantee,  or  of  mortgagor  and 
mortgagee,  of  freehold  estates  and  interests.     It  would  be  quite 

^  Repealed  by  Real  Prop.  Law  of         ^  Repealed,  <ha^    547,   Laws   of 
1909,  f  460,  art.  14,  chap.  50,  Con-      1896k 
solidated  Laws.    See  below,  S  46a 
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competent  for  the  Legislature  to  abridge  still  further  the  records  of 
ancient  forms  of  conveyance  by  acts  declaring  that  certain  words 
or  signs  should  stand  for  stereotyped  clauses  of  such  conveyances. 

Penalty  for  Using  Long  Forms  of  Covenants.  Section  255  of  the  Real 
Property  Law  should  be  read  in  connection  with  section  258  and 
also  with  section  337  of  the  same  act,  prescribing  the  penalty  for 
using  long  forms  of  covenants. 

The  importance  of  employing  the  short  form  throughout  a  con- 
veyance, has  been  adverted  to,  under  the  last  preceding  section. 
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§  256.  Construction  of  grant  in  executor's  or  trustee's  deed 
of  appurtenances,  and  of  the  estate  of  testator  and 

grantor.  In  any  deed  by  an  executor  of,  or  trustee  under 
a  will,  the  words  "  together  with  the  appurtenances  and 
also  all  the  estate  which  the  said  testator  had  at  the  time 
of  his  decease  in  said  premises,  and  also  the  estate  therein 
which  said  gfrantor  has  or  has  power  to  convey  or  dispose  of, 
whether  individually  or  by  virtue  of  said  will  or  otherwise," 
must  be  construed  as  meaning,  together  with  all  and  singu- 
lar the  tenements,  hereditaments  and  appurtenances  there- 
unto belonging,  or  in  anywise  appertaining,  and  the  re- 
version and  reversions,  remainder  and  remainders,  rents, 
issues  and  profits  thereof ;  and  also  all  the  estate,  right,  title, 
interest,  property,  possession,  claim  and  demand  whatso- 
ever, both  in  law  and  equity,*  which  the  said  testator  had  in 
his  lifetime,  and  at  the  time  of  his  decease,  or  which  the 
said  grantor  has  or  has  power  to  convey  or  dispose  of, 
whether  individually  or  by  virtue  of  the  said  last  will  and 
testament  or  otherwise,  of,  in  and  to  the  said  g^ranted  prem- 
ises, and  every  part  and  parcel  thereof,  with  the  appurte- 
nances. 

Formerly  section  221,  Real  Property  Law  of  1896,  chapter  XLVI,  General 
Laws: 

f  221.  Construction  of  grant  in  ezecntor'a  or  trustee's  deed  of  appurtenaaoei^ 
and  of  the  estate  of  testator  and  grantor. —  In  any  deed  by  an  executor  of, 
or  trustee  under  a  will,  the  words  "together  with  the  appurtenances  and 
also  all  the  estate  which  the  said  testator  had  at  the  time  of  his  decease 
in  said  premises,  and  also  the  estate  therein  which  said  grantor  has  or  has 
power  to  convey  or  dispose  of,  whether  individually  or  by  virtue  of  said 
will  or  otherwise,"  must  be  construed  as  meaning,  together  with  all  and 
singular  the  tenements,  hereditaments  and  appurtenances  thereunto  belong- 
ing,  or  in  anywise  appertaining,  and  the  reversion  and  reversions,  remainder 
and  remainders,  rents,  issues  and  profits  thereof;  and  also  all  the  estate, 
right,  title,  interest,  property,  possession,  claim  and  demand  whatsoever, 
both  in  law  and  equity,  which  the  said  testator  had  in  his  lifetime,  and  at 
the  time  of  his  decease,  or  which  the  said  grantor  has  or  has  power  to 
convey  or  dispose  of,  whether  individually  or  by  virtue  of  the  said  last 
will  and  testament  or  otherwise,  or  in  and  to  the  said  granted  premises,  and 
every  part  and  parcel  thereof,  with  the  appurtenances.** 

♦•Repealed  by  Real  Prop.  Law  of   1909,  §  460,  art.   14,  chap.  50,  Con- 
solidated Laws.     See  below,  fi  460. 
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Comment  on  Section,  This  section  of  the  Real  Property  Law  was 
originally  enacted  in  section  3,  chapter  475,  Laws  of  1890.^  This 
section  is  to  be  read  in  connection  with  section  258  of  this  act. 

Object  of  Section.  This  section  is  a  re-enactment  of  a  part  of  a  law 
which  was  originally  designed  to  aid  the  public  record  offices,  by 
dispensing  with  the  necessity  of  repeating  long  stereotyped  forms 
in  the  record  of  conveyances.  The  section  was  not  designed 
to  alter  or  change  the  reciprocal  rights  and  obligations  of  grantor 
or  grantee,  under  the  longer  forms  of  executors'  or  trustees'  deeds. 

Penalty  for  Using  Long  Forms  of  Covenants.  Section  256  of  this  act 
should  be  read  in  connection  with  section  258  and  section  327  of 
this  act,  which  last  prescribes  a  penalty  for  the  use  of  long  forms  of 
covenants. 

Short  Form.  A  deviation  from  the  short  form,  if  that  form  is  in- 
tended to  be  used,  may  be  attended  with  unfortunate  results.  It 
should  be  adopted  in  its  entirety,  or  rejected.*®  If  adopted,  it  is 
construed  as  if  it  were  in  the  long  form,*''^ 

^  Repealed,  chap.  547,  Laws  of  ^^  Cassada  ▼«  Stabd,  g8  App.  Div. 
1896.  60a 

^  Mut.  Benefit  Loan  Co.  v.  Jaeger, 
34  App.  Div.  90 ;  and  see  Rawle,  Cov. 
for  Tit.  (5th  ed.)  p.  4S4f  note  4. 
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§  257.  Covenants  bind  representatives  of  grantor  and  mort- 
gagor and  inure  to  the  benefit  of  whom.    All  covenants 

contained  in  any  grant  or  mortgage  of  real  estate  bind  the 
heirs,  executors,  administrators,  successors  and  assigns,  of 
the  grantor  or  mortgagor,  and  inure  to  the  benefit  of  the 
heirs,  executors,  administrators,  successors  and  assigns  of 
the  grantee  or  mortgagee  in  the  same  manner  and  to  the 
same  extent,  and  with  like  effect  as  if  such  heirs,  executors, 
administrators,  successors  and  assigns  were  so  named  in 
such  covenants,  unless  otherwise  in  said  gjant  or  mortgage 
expressly  provided. 

Formerly  section  222,  Real  Property  Law  of  1896,  chapter  XL VI,  General 
Laws: 

§  222.  Covenants  to  bind  xepresentatiyea  of  grantor  and  mortgagor  and 
enure  to  the  benefit  of  whom. —  All  covenants  contained  in  any  grant  of 
mortgage  of  real  estate  bind  the  heirs,  executors,  administrators,  successors 
and  assigns,  of  the  grantor  or  mortgagor,  and  enure  to  the  benefit  of  the 
heirs,  executors,  administrators,  successors  and  assigns  of  the  grantee  or 
mortgagee  in  the  same  manner  and  to  the  same  extent,  and  with  like  effect 
as  if  such  heirs,*  executors,  administrators,  successors  and  assigns  were  so 
named  in  such  covenants,  unless  otherwise  in  said  grant  or  mortgage  ex- 
pressly provided.** 

Comment  This  section  of  the  Real  Property  Law  was  originally 
enacted  in  section  5,  chapter  475,  Laws  of  iSgo.**  The  design  of 
the  act,  from  which  this  section  is  taken,  was  to  relieve  the  yarious 
public  record  offices  from  the  necessity  of  spreading  out  on  the 
records  long  forms,  coiiiiiionly  employed  in  conveyances  of  real 
estate.  This  section  is  not  designed  to  change  the  established  recip- 
rocal relations  of  grantor  and  grantee  or  of  mortgagor  and  mort- 
gagee. It  is  to  be  read  in  connection  with  the  next  section  of  this 
act» 

Covenants  Suming  with  the  Land.  This  section  cannot  in  any  way 
affect  those  rules  of  law  which,  before  this  act,  determined  what 
covenants  ran  with  the  land.  No  covenant  in  regard  to  real  estate 
will  run  wit^  the  land,  unless  the  covenantor  has  some  interest 
in  the  land  to  which  the  covenant  may  be  attached,  and  by  the 
conveyance  of  which  it  will  pass.  However  clearly  it  is  expressed 
by  the  parties,  that  a  covenant  shall  run  with  the  land,  if  it  be  of 

^Repealed  by  Real  Prop.  Law  of         *® Repealed,    chap.    547,    Laws   of 
1909,  f  460,  art.   14,  chap.  50,  Con-       1896. 
solidated  Laws.    See  below,  6  460.  ^  Real  Prop.  Law,  I  223. 
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such  a  character  that  the  law  does  not  permit  it  to  be  attached 
to  the  land,  it  will  not  be  a  covenant  running  with  the  land.^^ 

Restrictive  Covenants.  Nor  can  this  section  have  any  effect  upon 
that  large  class  of  covenants  known  as  restrictive  covenants,  or 
that  class  of  covenants  which  inure  to  the  benefit  of  property 
owners  in  a  vicinity .'^^ 

w  Wilmurt   v.   McGrane,   i6  App.  148  N.  Y.  661,  672;  Leonard  v.  The 

Div.  412;   cf,  Longworth  v.   Deane,  Hotel   Majestic  Co.,   17  Misc.   Rep. 

15    id.    461,    and    note    to    13    Abb.  229;  Levy  v.   Schrcyer,   19  id.  227; 

N.  C  116.    See  under  next  section  of  Turner  v.  Howard,  10  App.  Div.  555; 

this  act  "  Covenants  running  with  the  Bimpson  v.  The  German- Anier.  Imp. 

land."  Co.,  3  id  198;  and  see  under  next 

^  See  examples  of  such  covenants :  section  of  this  act  "  Restrictions  on 

Equitable  Life  Ins.  Co.  v.  Brennan,  the  use  of  land  contained  in  deeds.** 
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§  258.  Short  forms  of  deeds  and  mortg^ages.  The  use  of  the 

following  forms  of  instruments  for  the  conveyance  and 
mortgage  of  real  property  is  lawful,  but  this  section  does  not 
prevent  or  invalidate  the  use  of  other  forms: 

SCHEDULE  A. 
Deed*  with  Full  Covenants. 

This  indenture,  made  the day  of , 

in  the  year  nineteen  hundred  and    ,  between 

of   (insert  residence)   of  the  first  part,  and 

of  (insert  residence)  of  the  second  part 

Witnesseth,  that  the  party  of  the  first  part,  in  considera- 
tion of dollars  lawful  money  of  the  United  States, 

paid  by  the  party  of  the  second  part,  doth  hereby  grant  and 
release  unto  the  said  party  of  the  second  part,  his  heirs  and 
assigns  forever  (description),  together  with  the  appurte- 
nances and  all  the  estate  and  rights  of  the  party  of  the  first 
part  in  and  to  said  premises. 

To  have  and  to  hold  the  above  granted  premises  unto  the 
said  party  of  the  second  part,  his  heirs  and  assigns  forever. 
And  the  said  party  of  the  first  part  doth  covenant  with  said 
^  party  of  the  second  part  as  follows : 

First.  That  the  party  of  the  first  part  is  seized  of  said 
premises  in  fee  simple,  and  has  good  right  to  convey  the 
same. 

Second.  That  the  party  of  the  second  part  shall  quietly 
enjoy  the  said  premises. 

Third.  That  the  said  premises  are  free  from  incum- 
brances. 

Fourth.  That  the  party  of  the  first  part  will  execute  or 
procure  any  further  necessary  assurance  of  the  title  to  said 
premises. 

Fifth.  That  the  party  of  the  first  part  will  forever  war- 
rant the  title  to  said  premises. 

In  witness  whereof,  the  said  party  of  the  first  part  hath 
hereunto  set  his  hand  and  seal  the  day  and  year  first  above 
written. 
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In  presence  of : 

SCHEDULE  B. 
Executor's  Seed. 

This  indenture,  made  the day  of ^ 

nineteen  hundred  and   ,  between    

as  executor  of  the  last  will  and  testatment  of , 

late    of ,    deceased,    of    the    first    part,    and 

,  of  the  second  part,  witnesseth : 

That  the  said  party  of  the  first  part,  by  virtue  of  the*  power 
and  authority  to  him  given  in  and  by  the  said  last  will  and 
testament,  and  in  consideration  of dollars,  law- 
ful money  of  the  United  States,  paid  by  the  said  party  of  the 
second  part,  doth  hereby  grant  and  release  unto  the  said 
party  of  the  second  part,  his  heirs  and  assigns  forever  (de- 
scription) together  with  the  appurtenances,  and  also  all  the 
estate  which  the  said  testator  had  at  the  time  of  his  decease  in 
said  premises,  and  also  the  estate  therein,  which  the  said 
party  of  the  first  part  has  or  has  power  to  dispose  of,  whether 
individually,  or  by  virtue  of  said  will  or  otherwise. 

To  have  and  to  hold  the  above  granted  premises  unto  the 
said  party  of  the  second  part,  his  heirs  and  assigns  forever. 

And  the  said  party  of  the  first  part  covenants  with  said 
party  of  the  second  part  that  the  party  of  the  first  part  has 
not  done  or  suffered  anything  whereby  the  said  premises 
have  been  incumbered  in  any  way  whatever. 

In  witness  whereof  the  said  party  of  the  first  part  has 
hereunto  set  his  hand  and  seal  the  day  and  year  first  above 
written. 

In  presence  of: 

SCHEDULE  C 

Hortgage. 

This  indenture,  made  the day  of , 

in  the  year  nineteen  hundred  and    ,  between 

,  of ,  party  of  the  first  part,  and 

,  of ,  party  of  the  second  part. 

Whereas,  the  said   is  justly  indebted  to  the 

said  party  of  the  seccMid  part  in  the  sum  of dol- 
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lars,  lawful  money  of  the  United  States,  secured  to  be  paid 
by  his  certain  bond  or  obligation,  bearing  even  date  herewith, 

conditioned  for  the  payment  of  the  said  siun  of 

dollars,  on  the day  of ,  nineteen 

hundred  and   ,  and  the  interest  thereon,  to  be 

computed  from    ,  at  the  rate  of    

per  centum  per  annum,  and  to  be  paid 

It  being  thereby  expressly  agreed  that  the  whole  of  the 
said  principal  sum  shall  become  due  after  default  in  the  pay- 
ment of  any  instalment  of  principal,  interest,  taxes  or  as- 
sessments, as  hereinafter  provided. 

Now,  this  indenture  witnesseth,  that  the  said  party  of  the 
first  part,  for  the  better  securing  the  payment  of  the  said  sum 
of  money  mentioned  in  the  condition  of  the  said  bond  or  ob- 
ligation, with  interest  thereon,  and  also  for  and  in  con- 
sideration of  one  dollar,  paid  by  the  said  party  of  the  sec- 
ond part,  the  receipt  whereof  is  hereby  acknowledged,  doth 
hereby  grant  and  release  unto  the  said  party  of  the  second 
part,  and  to  his  heirs  (or  successors)  and  assigns  forever 
(description),  together  with  the  appurtenances,  and  all  the 
estate  and  rights  of  the  party  of  the  first  part  in  and  to  said 
premises.  To  have  and  hold  the  above  granted  premises 
unto  the  said  party  of  the  second  part,  his  heirs  and  assigns 
forever.  Provided,  always,  that  if  the  said  party  of  the 
first  part,  his  heirs,  executors  or  administrators,  shall  pay 
unto  the  said  party  of  the  second  part,  his  executors,  admin- 
istrators or  assigns,  the  said  sum  of  money  mentioned  in 
the  condition  of  the  said  bond  or  obligation,  and  the  inter- 
est thereon,  at  the  time  and  in  the  manner  mentioned  in 
the  said  condition,  that  then  these  presents,  and  the  estate 
hereby  granted,  shall  cease,  determine  and  be  void.  And 
the  said  party  of  the  first  part  covenants  with  the  party  of 
the  second  part  as  follows: 

I.  That  the  said  party  of  the  first  part  will  pay  the  indebt- 
edness as  hereinbefore  provided  and  if  default  be  made  in 
the  payment  of  any  part  thereof,  the  party  of  the  second  part 
shall  have  power  to  sell  the  premises  therein  described  ac- 
cording to  law. 
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2.  That  the  said  party  of  the  first  part  will  keep  the  build- 
ings on  the  said  premises  insured  against  loss  by  fire  for  the 
benefit  of  the  mortgagee. 

3.  And  it  is  hereby  expressly  agreed  that  the  whole  of 
said  principal  sum  shall  become  due  at  the  option  of  the  said 
party  of  the  second  part  after  default  in  the  payment  of  any 

instalment  of  principal  or  of  interest  for days, 

or  after  default  in  the  pa)anent  of  any  tax  or  assessment  for 
days  after  notice  and  demand. 

In  witness  whereof,  the  said  party  of  the  first  part  hath 
hereunto  set  his  hand  and  seal,  the  day  and  year  first  above 
written. 

In  the  presence  of : 

Formerly  section  223,  Real  Property  Law  of  1896,  chapter  XLVI,  General 
Laws: 

I  223.  Short  forms  of  deeds  and  mortgages.— The  use  of  the  following 
forms  of  instruments  for  the  conveyance  and  mortgage  of  real  property  is 
lawful,  but  this  section  does  not  prevent  or  invalidate  the  use  of  other 
forms-: 

SCHEDULE  A. 

Deed  with  Full  Covenants. 

This  indenture,  made  the day  of  ,  in  the  y«ar 

eighteen   hundred  and    ,   between    of 

(insert  residence)  of  the  first  part,  and  ,  of  (insert  resi- 
dence) of  the  second  part. 

Witnesseth,  that  the   said  party  of  the   first   part,   in   consideration   of 

dollars  lawful  money  of  the  United  States,  paid  by 

the  party  of  the  second  part,  doth  hereby  grant  and  release  unto  the  said 
party  of  the  second  part,  his  heirs  and  assigns  forever  (description),  to- 
gether with  the  appurtenances  and  all  the  estate  and  rights  of  the  party  of 
the  first  part  in  and  to  said  premises. 

To  have  and  to  hold  the  above  granted  premises  unto  the  said  party  of 
the  second  part,  his  heirs  and  assigns  forever.  And  the  said  party  of  the 
first  part  doth  covenant  with  said  party  of  the  second  part  as  follows: 

First.  That  the  party  of  the  first  part  is  seized  of  said  premises  in  fee 
simple,  and  has  good  right  to  convey  the  same. 

Second.  That  the  party  of  the  second  part  shall  quietly  enjoy  the  said 
premises. 

Third.  That  the  said  premises  are  free  from  encumbrances. 

Fcurth.  That  the  party  of  the  first  part  will  execute  or  procure  any 
further  necessary  assurance  of  the  title  to  said  premises. 

Fifth.  That  the  party  of  the  first  part  will  forever  warrant  the  tWc  to 
said  premises. 
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In  witness  whereof,  the  said  party  of  the  first  part  hath  hereunto  set  his 
hand  and  seal  the  day  and  year  first  above  written. 
In  presence  of: 

SCHEDULE  B. 
Executor's  Deed. 

This  indenture,  made  the  day  of ,  eighteen 

hundred  and   ,  between   as  executor 

of  the  last  will  and  testament  of  ,  late  of , 

deceased,   of  the  first  part,  and    ,  of  the  second  part, 

witnesseth : 

That  the  said  party  of  the  first  part,  by  virtue  of  the  power  and  authority 
to  him  given  in  and  by  the  said  last  wiH  and  testament,  and  in  consideration 

of  dollars,  lawful  money  of  the  United  States,  paid  by 

the  said  party  of  the  second  part,  doth  hereby  grant  and  release  unto  the 
said  party  of  the  second  part,  his  heirs  and  assigns  forever  (description) 
together  with  the  appurtenances,  and  also  all  the  estate  which  the  said 
testator  had  at  the  time  of  his  decease  in  said  premises,  and  also  the  estate 
therein,  which  the  said  party  of  the  first  part  has  or  has  power  to  dispose 
of,  whether  individually,  or  by  virtue  of  said  will  or  otherwise. 

To  have  and  to  hold  the  above  granted  premises  unto  the  said  party  of 
the  second  part,  his  heirs  and  assigns  forever. 

And  the  said  party  of  the  first  part  covenants  with  said  party  of  the 
second  part  that  the  party  of  the  first  part  has  not  done  or  suffered  anything 
whereby  the  said  premises  have  been  encumbered  in  any  way  whatever. 

In  witness  whereof,  the  said  party  of  the  first  part  has  hereunto  set  his 
hand  and  seal  the  day  and  year  first  above  written. 

In  presence  of: 

SCHEDULE  C 
Mortgage. 

This  indenture,  made  the   day  of   ,  in  the  year 

eighteen   hundred  and    ,  between    , 

of   party  of  the  first  part,  and   .-,  of 

,  party  of  the  second  part. 

Whereas,  the  said   is  justly  indebted  to  the  said 

party  of  the  second  part  in  the  sum  of   dollars,  lawful 

money  of  the  United  States,  secured  to  be  paid  by  his  certain  bond  or 
obligation,  bearing  even  date  herewith,  conditioned  for  the  payment  of  the 

said  sum  of dollars,  on  the  day  of 

eighteen  hundred  and ,  and  the  interest  thereon,  to  be  com- 
puted from   at  the  rate  of  per  centum  per 

annum,  and  to  be  paid   

It  being  thereby  expressly  agreed  that  the  whole  of  the  said  principal 
sum  shall  become  due  after  default  in  the  payment'  of  any  installment  of 
principal,  interest,  taxes  or  assessments,  as  hereinafter  provided. 

Now,  this  indenture  witnesseth,  that  the  said  party  of  the  first  part,  for 
the  better  securing  the  payment  of  the  said  sum  of  money  mentioned  in 
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the  condition  of  the  said  bo^id  or  obligation,  with  interest  thereon,  and  also 
for  and  in  consideration  of  one  dollar,  paid  by  the  said  party  of  the  second 
part,  the  receipt  whereof  is  hereby  acknowledged,  doth  hereby  grant  and 
release  unto  the  said  party  of  the  second  part,  and  to  his  heirs  (or  suc- 
cessors) and  assigns  forever  (description),  together  with  the  appurtenances, 
and  all  the  estate  and  rights  of  the  party  of  the  first  part  in  and  to  said 
premises. 

To  have  and  hold  the  above  granted  premises  unto  the  said  party  of  the 
second  paft,  his  heirs  and  assigns  forever. 

Provided,  always,  that  if  the  said  party  of  the  first  part,  his  heirs, 
executors  or  administrators,  shall  pay  unto  the  said  party  of  the  second  part, 
his  executors,  administrators  or  assigns,  the  said  sum  of  money  mentioned 
in  the  condition  of  the  said  bond  or  obligation,  and  the  interest  thereon,  at 
the  time  and  in  the  manner  mentioned  in  the  said  condition,  that  then  these 
presents,  and  the  estate  hereby  granted,  shall  cease,  determine  and  be  void. 

And  the  said  party  of  the  first  part  covenants  with  the  party  of  the  second 
part  as  follows: 

1.  That  the  said  party  of  the  first  part  will  pay  the  indebtedness  as  here- 
inbefore provided,  and  if  default  be  made  in  the  payment  of  any  part 
thereof,  the  party  of  the  second  part  shall  have  power  to  sell  the  premises 
therein  described  according  to  law. 

2.  That  the  said  party  of  the  first  part  will  keep  the  buildings  on  the  said 
premises  insured  against  loss  by  fire  for  the  benefit  of  the  mortgagee. 

3.  And  it  is  hereby  expressly  agreed  that  the  whole  of  said  principal  sum 
shall  become  due  at  the  option  of  the  said  party  of  the  second  part  after 
default  in  the  payment  of  any  installment  of  principal  or  of  interest  for 
days,  or  after  default  in  the  payment  of  any  tax  or  assess- 
ment for  days  after  notice  and  demand. 

In  witness  whereof,  the  said  party  of  the  first  part  hath  heretmto  set  his 
hand  and  seal,  the  day  and  year  first  above  written. 
In  the  presence  of® 

Formerly  schedules  to  chapter  475,  section  6,  Laws  of  iSgofi^ 

Comment  Schedule  "  C  "  of  section  223  of  "  The  Real  Property 
Law  of  1896  "  was  corrected  by  chapter  278,  Laws  of  1897,  so  as  to 
read  as  it  now  stands. 

It  will  be  observed  that  notwithstanding  a  seal  is  no  longer 
necessary  to  the  grant  of  an  estate  of  freehold,"'  all  the  foregoing 
forms  contemplate  sealing  the  instruments,  and  this  is  expedient 
for  the  reasons  stated  tmder  a  preceding  section  of  this  act.** 

Short  Fonni.  If  a  short  form  of  deed  or  mortgage  set  out  above 
h  intended  to  be  used,  it  is  hnportant  to  adopt  it  totidem  verbis, 

^Repealed  by  Real  Prop.  Law  of         B8|  243,  Real  Prop.  Law;  Leask 
190P,  §  460,  art  14,  chap.  50,  Con-      v.  Horton,  59  Misc.  Rep.  144. 
solidated  Laws.    See  below,  I  46a  ^  I  243,  p.  815,  supra, 

M  Repealed,  chap.    547,  Laws   of 
18^ 
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or  the  benefit  of  the  statutory  interpretation  may  be  lost.^^  The 
use  of  long  forms  of  covenants  is  now  subject  to  a  penalty  of 
five  dollars  in  addition  to  the  regular  recording  fee.^  When 
adopted  the  short  form  is  construed  as  if  it  were  in  long  form.*"* 

Mortgage  Containing  no  Covenants.  A  mortgage  containing  no  cove- 
nant of  seisin  or  warranty  has  no  greater  effect  than  a  quit-claim 
deed,  and  is  not  operative  on  a  title  subsequently  acquired.®*  A 
mortgage  without  a  covenant  to  repay  debt,  or  without  a  note  or  a 
bond,  is  operative  only  to  the  extent  of  the  property  conveyed.®^ 

Equitable  Mortgage.  An  agreement  to  give  a  mortgage,  if  founded 
on  an  executed  consideration,  will  be  enforced  in  equity,  and  is 
valid  as  against  a  sub-mortgagee  with  notice.® 

Consideration  of  Mortgage.  An  instrument  always  requires  a  con- 
sideration to  support  it  as  a  mortgage.®^ 

Mortgagees'  Interests.  Under  any  form  of  mortgage  the  mortgagee 
has  no  longer  an  estate  in  lands  as  at  common  law,  but  a  lien  only.** 
In  a  late  case  in  this  State  his  right  is  called  a  chose  in  action 
secured  by  a  lien.®**  As  such  it  is  now  assignable  by  statute  as  well 
as  at  common  law.^ 

Covenants  Running  with  the  Land.  As  nearly  every  deed  of  convey- 
ance  contains  covenants  of  one  kind  or  another,  some  reference  to 
them  should  be  made,  and  particularly  to  that  very  important  class 
known  as  "Covenants  running  with  the  land."  The  effect,  on 
such  quondam  covenants,  of  the  law  permitting  unsealed  convey- 
ances, has  been  alluded  to  elsewhere.^  It  is  impossible  that  an 
undertaking  in  an  unsealed  instrument  should  be  regarded  as  a 
covenant  at  common  law. 

While  no  particular  words  are  necessary  to  make  a  covenant,**  a 
covenant  is  a  clause  in  a  deed  or  instrument  under  seal,  whereby 
covenantor  engages  that  a  certain  thing  is  true,  has  or  has  not 

^  Mut.  Benefit  Loan  Co.  v.  Jaeger,  N.  Y.  45 ;  Yeoman  v.  McQenalian^ 

34  App.   Div.  90;  Rawle,   Cov.  for  190  id.  121. 

Tit.  (5th  ed.)  p.  454,  note  4-  ®*  Barson  v.  Mulligan,  191  N.  Y. 

M  f  327,  Real  Prop.  Law.  306,  315. 

» Cassada  v.  Stabcl,  98  App.  Div.  ^  Becker   v.    McCrea,    193   N.  Y. 

600.  423- 

«>  Donovan  v.  Twist,  85  App.  Div.  ^  §  41,  Consol.   Pcrs.  Prop.  Law 

130,  131,  105  id.  171.  of  1909. 

« I  249,  Real  Prop.  Law.  ^  S  243,  supra,  p.  815,  note  49. 

«Shncider  v.  Mali,  84  App.  Div.  «Hallett  v.  Wylie,  3  Johns.  44; 
I ;  cf.  Mathews  v.  Damainville,  100  Bull  v.  Follett,  5  Cow.  170 ;  Country- 
id,  311.  man  v.   Deck,   13  Abb.  N.  C   no; 

tt  First  Nat  Bank  v.  Robinson,  188  Clark  v.  Devoe,  124  N.  Y.  120. 
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been  done,  or  shall  or  shall  not  be  done.^  Covenants  are  divided 
into  "  real "  and  "  personal,"  The  essential  difference  between 
them  is  often  said  to  be  that  a  real  covenant  "  runs  with  the  land." 
A  covenant  which  runs  with  the  land  is  one  where  the  obligation 
on  the  one  hand,  and  the  benefits,  to  be  enforced  by  action,  on 
the  other  hand,  will  attach  upon  the  successive  owners  of  the  prop- 
ertyJ®  Those  persons  only  who  take  the  estate  of  a  covenantor 
are  bound  by  implication  by  the  latter's  real  covenantsJ^  There- 
fore an  appointee  of  the  covenantor  is  not  boimd,  because  he  is  in 
under  the  deed  creating  the  power,  and  not  in  as  of  the  seisin  of 
the  appoihterJ^  But  on  the  other  hand,  those  persons  only  who 
are  in  as  of  the  estate  of  the  original  covenantee  may  take  advan- 
tage of  the  covenant.''^ 

When  Covenants  Rnn  with  the  Land.  Much  confusion  exists  r^;ard- 
ing  covenants  running  with  the  land.  It  is  not  sufficient  that  such 
a  covenant  is  concerned  with  the  land.  To  make  it  run  with  the 
land  there  must  be  a  privity  of  estate  between  the  contracting 
parties.''*  "  Privity  of  estate  "  means,  successive  or  mutual  rela- 
tionship to  the  same  rigihts^*^  [or  obligations],  in  respect  of  a  defi- 
nite estate  in  land.''®  Thus  "donor  and  d'onee,"  "lessor  and 
lessee,"  "  lessor  and  assignee  of  the  term,"  "  devisor  and  devisee," 
"  joint  tenants  and  parceners,"  are  "  privies  in  estate."  ''^  Thus  far 
the  term  "  privies  in  estate "  is  easily  applied,  for  the  relations 
cited  are  immediate.    The  difficulty  arises  when  the  term  is  to  be 


••Smith,  Real  &  Pers.  Prop.  49$>; 
2  Black.  Conun.  304;  i  Prest.  Shep. 
Touch.  160^  162.  How  far  the  abo- 
lition of  seals  on  conveyances  affects 
the  former  law  on  covenants  for  title, 
seisin,  etc.,  is  interesting  in  the  ab- 
sence of  legisIati<Mi.  See  p.  815, 
supra,  note. 

w  Burton,  Compend.  Real  Prop. 
i57»  *  475 ;  Cruise,  Dig.,  tit  32,  chap. 
26,  I  27, 

71  Smith,  Real  &  Pers.  Prop.  504; 
Cole  V.  Hughes,  54  N.  Y.  444. 

« Smith,  Real  &  Pers.  Prop.  504; 
Burton,  Compend.  Real  Prop.,  (  522. 

wColc  v.  Hughes,  54  N.  Y.  444; 
Norcross  v.  James,  140  Mass.  188, 
189. 

WDolpb  V.  White,  12  N.  Y.  296^ 


301;  Weyman's  Exr.  v.  Ringold,  i 
Bradf.  40,  54;  Cole  v.  Hughes,  54 
N.  Y.  444,  448;  Piatt,  Cov.  461; 
Sugd.  Vend.  402;  Mygatt  v.  Coe,  147 
N.  Y.  at  p.  461;  s.  a,  152  id.  at 
p.  461. 

W17  Vincr,  Abr.,  tit  "Privity;" 
O'Donnell  v.  Mclntyre,  118  N.  Y. 
156,  162;  Coan  V.  Osgood,  15  Barb. 
583,  588;  Mygatt  V.  Coe,  124  N.  Y. 
212,  219;  Font  V.  Lucas,  38  Misc 
Rep.  284. 

^2  Blade  Comm.  103;  2  Col.  Law 
Rev.  555. 

WDolph  V.  White,  12  N.  Y.  206, 
301;  O'Donnell  v.  Mclntyre,  118  id. 
156,  162;  Co.  Litt  169a;  Ttnkham  v. 
Borst,  24  How.  Pr.  246. 
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applied  to  persons  more  widely  separated  than  those  just  indi- 
cated, or  to  persons  other  than  the  original  covenantor  and  the 
original  covenantee. 

Privity  of  estate  is  not  to  be  confounded  with  privity  of  con- 
tract ;  thus  lessor  and  lessee  are  privies  in  both  estate  and  contract. 
But  if  the  lessee  assign,  no  privity  of  contract  exists  between  the 
original  lessor  and  such  assignee.  Of  course,  where  no  contract 
liability  exists,  it  is  often  of  consequence  to  determine  whether  one 
exists  merely  because  of  a  succession  to  an  estate.'^®  When  such 
a  liability  exists  by  reason  of  a  succession  to  a  status  or  estate,  it 
depends  on  what  is  called  "  privity  of  estate."  This  class  of  liabili- 
ties, no  doubt,  originally  depended  on  the  bond  called  tenure,  and 
not  on  thfe  consideration  suggested  in  Mygatt  v.  Coe,  which  refers 
more  particularly  to  covenants  connected  with  demises.*^  Privies 
in  estate,  then,  are  those  on  whom  the  common  law  casts  successive 
(and  not  original)  reciprocal  obligations  and  advantages  in  respect 
of  an  estate  in  lands,  independently  of  their  contract. 

In  order  to  determine  whether  a  covenant  runs  Vith  the  land  we 
must  resort  to  common-law  authorities.  The  Real  Property  Com- 
missioners in  England  long  ago  laid  down  the  following  general 
rules  as  prevailing  at  common  law :  ( i )  In  order  to  make  a  cove- 
nant run  strictly  with  the  land,  so  as  to  bind  the  assirnee,  or  to 
i;ive  him  the  benefit  of  it,  without  his  being  named,  it  must  relate 
directly  to  the'  land,  or  to  a  thing  in  existence,  parcel  of  the  demise ; 
(2)  Where  it  respects  a  thing  not  in  existence  at  the  time,  but 
which,  when  it  comes  into  existence,  will  be  annexed  to  the  land, 
the  covenant  may  be  made  to  bind  the  assigns  by  naming  them, 
but  will  not  bind  them  unless  named:  (3)  When  it  respects  a 
thing  not  annexed,  nor  to  be  annexed  to  the  land,  or  a  thing  col- 
lateral, or  in  its  nature  merely  personal,  the  covenant  will  not  run, 
that  is,  it  will  not  bind  the  assignee  nor  pass  to  him,  even  though 
he  is  named.*^ 

It  is  also  said  that  a  covenant  runs  with  the  land  when  the  duty 
to  perform  it,  or  the  right  to  take  advantage  of  it,  passes  with  the 
land  to  the  assignee  thereof,  although  the  assignee  be  not  named. 
A  covenant  runs  with  the  reversion  when  the  duty  to  perform  it, 

w  Mygatt  v.  Coe,  142  N.   Y.   at         MGood«ve,  Real  Prop.   (2d   cd.) 

p.  82.  158;  Doufflaston  Realty  Co.  v.  Hess, 

^Mygatt  T.   Coe,   147  N.  Y.  at      144  App.  Div.  508,  510.    See  ^utnre, 

p,  46a.  Hurley  v.  Brown,  44  id.  48a 
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or  the.  right  to  take  advantage  of  it,  passes  to  the  assignee  of  the 
reversion,  though  not  named.®^ 

Classes  of  Covenants  Running  with  the  Land.  How  far  restrictions  on 
the  use  of  land,  contained  in  deeds  or  contracts,  but  enforceable  in 
equity  only,  are  entitled  to  be  regarded  as  technical  "covenants 
running  with  the  land  "  may  be  regarded  in  recent  times  as  an  open 
question.^  Strictly  they  are  technically  not  such.  It  is  certainly 
convenient  in  any  event  to  consider  first,  other  "  covenants  running 
with  the  land,"  and  then  senarately,  equitable  restrictive  obligations 
on  the  use  of  land. 

Covenants  running  with  the  land  at  law  may  be  again  classified 
in  respect  of  such  as  are:  (i)  Connected  with  estates  of  inherit- 
ance; (2)  connected  with  estates  for  years  or  life. 

Covenants  Connected  with  Estates  of  Inheritance.  The  principal  and 
most  important  covenants  running  with  the  land,  connected  with 
estates  of  inheritance,  are  those  called  "covenants  for  title." 
These  particular  covenants  superseded  the  ancient  "warranties" 
which,  prior  to  the  Statute  of  Uses  (27  Hen.  VHI),  were  the  usual 
protection  to  purchasers  of  estates  in  lands.®  Covenants  for  title 
came  in  only  with  the  more  modem  conveyances  by  deeds  operat- 
ing under  the  Statute  of  Uses,  and  are  generally  said  to  have  been 
introduced  into  practice  after  the  restoration  of  King  Charles  H 
(A.  D.  1660).®*  The  late  date  of  the  practice  has  caused  the  Eng- 
lish and  the  New  York  cases  on  this  subject  often  to  diverge,  and 
the  covenant  of  warranty,  for  instance,  has  no  place  whatever  in 
English  conveyancing.®*  In  view  of  this  fact  it  is  expedient  for 
the  New  York  lawyer  to  rely  chiefly  on  the  precedents  and  forms 
of  actions  in  use  in  his  own  State,  when  he  is  called  upon  to 
examine  this  branch  of  the  law.    The  "  covenants  "  for  title  are : 

(a)  That  grantor  is  seised  of  the  estate  conveyed. 

(b)  That  he  has  good  right  to  convey  such  estate. 

(c)  That  the  grantee  shall  quietly  possess  and  enjoy  the  same. 

(d)  That  the  premises  conveyed  are  free  from  incumbrances. 

81  Note  to  Spencer's  Case,  i  Smith,  480;  Fout  v.  Lucas,  38  Misc.  Rep. 
Lead.  Gas.  27;  Norcross  v.  James,      284;  ^Z-  18  Harv.  Law  Rev.  214. 

140  Mass.  at  p.  190.  ®  ^<^^^«'  ^'"-  L*^'  378. 

»»T)iii/^x^  »rit  ^  Staats  v.  Ten  Eyck*s   Exrs.,  3 

«  Pollock   Cent.  226  se<j;  Tulk  v.  ^^^    ^^^  ^.^ 

Moxhay,  n  Beav.  S7i;  Tallmadge  v.  ,  ,3  ^^^^  ^^^  ^    ,^j  .  ^^.^^  ^^^ 

East  River  Bank,  26  N.  Y.  105.  109;  tit.  32.  chap.  26,  §  46. 

Trustees  v.  Lynch,  70  id.  440,  447;  ssRa^ie,  Gov.  for  Tit,  §<  13,  206; 

Norcross  v.  James,    140  Mass.    188,  Townsend   v.   Morris,  6   Gow.    123, 

190;  Rowland  v.  Miller,  139  N.  Y.  126;   Beddoe's   Exr.  v.   Wadsworth, 

93;  Huriey  v.  Brown,  44  App.  Div.  21  Wend.  120,  125. 
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(e)  For  further  assurance. 

(/)  Warranty  against  lawful  claims  to  the  granted  estate. 

The  measure  of  damages  on  a  breach  of  these  covenants  is  still 
regulated,  in  some  measure,  upon  the  ancient  practice  at  common 
law  upon  voucher  or  warrantia  charted,  and  it  is  computed  as  of 
the  date  when  the  covenants  were  made.®* 

Covenaiits  for  Title  Distinguished.  Covenants  for  seisin  and.  for  good 
right  to  convey,  if  broken  at  all,  are,  in  this  State,  said  to  bfe 
broken  at  the  time  of  conveyance.^  Obviously  if  such  covenants 
are  not  true,  there  is  a  breach  of  them  as  soon  as  the  deed  is  exe- 
cuted and  they  become  "choses  in  action,"  or  mere  personal  cove- 
nants, or  covenants  in  gross,  which  do  not  thereafter  run  with  the 
land  or  pass  to  the  assignee  thereof  f^  but  such  choses  in  action  go 
to  personal  representatives  of  the  original  covenantee.®^  The  cove-, 
nant  against  incumbrances  was  formerly,  and  sometimes  even  now,, 
thought  to  stand  in  the  same  category  as  the  covenant  for  seisin 
and  to  be  broken,  if  at  all,  only  at  the  moment  of  conveyance.*^ 
But  it  seems  that  under  the  present  procedure  this  covenant  passes 
to  the  grantee  of  the  land,  if  the  incumbrances  continue  in  exist- 
ence.*^ The  general  rule,  however,  is  that  unless  the  incumbrance 
is  compulsorily  paid,  damages  for  a  breach  are  purely  nominal.® 

^4    Kent,    Comm.   474;    Holmes,      62  id.  610;  Real  Estate  Corporatioir 


Com.  Law,  378;  Morris  v.  Phelps,  5 
Johns.  49;  I  Sedgw.  Meas.  Dam.  320; 
Sweet  V.  Howell,  96  App.  Div.  45,  47. 

87  Greenby  v.  Wilcocks,  2  Johns,  i ; 
Hamilton  v.  Wilson,  4  id.  72;  Abbott 
V.  Allen,  14  id.  248;  Bingham  v. 
Weiderwax,  i  N.  Y.  509;  Mott  v. 
Palmer,  id.  564;  Fowler  v.  Poling, 
2  Barb.  300;  Dimmick  v.  Lockwood, 
10  Wend.  142;  Dusenbury  v.  Cal- 
laghan,  8  Hun,  541;  Nichols  v. 
Nichols,  s  id.  108;  Mygatt  v.  Coe, 
124  N.  Y.  212 ;  Geiszler  v.  De  Graaf, 
44  App.  Div.  178,  166  N.  Y.  339. 

884  Kent,  Comm.  471;  Dimmick  v. 
Lockwood,  10  Wend.  142,  153 ;  Geisz- 
ler V.  De  Graaf,  44  App.  Div.  178. 

80  Hamilton  v.  Wilson,  4  Johns. 
72;  Beddoe's  Exr.  v.  Wadsworth,  21 
Wend.  120;  cf,  Geiszler  v.  De  Graaf, 

166  N.  Y.  339. 

«>Id.,  supra;  et  Seventy-third  St. 
Building  Co.  v.  Jencks,  19  App.  Div. 
314;  Mandigo  v.  Conway,  45  Misc. 
Rep.  389,  393;  Feder  v.  Rosenthal, 


V.  Harper,  174  N.  Y.  123,  127;  Herb- 
v.  Metropolitan  Hospital,  80  App. 
Div.   145. 

w  8  41,  Consol. .  Pers.  Prop.  Law 
of  1909;  Geiszler  v.  De  Graaf,  loS 
N.  Y.  339;  Qarke  v.  Priest,  21  App. 
Div.  174,  176;  Boyd  v.  Belmont,  58 
How.  Pr.  513;  Ernst  v.  Parsons.  54 
id.  164;  Coleman  v.  Bresnaham,  54 
Hun,  619,  622;  Andrews  v.  Appel, 
22  id.  429;  sed  cf.  The  Seventy-third 
St.  Building  Co.  v.  Jencks,  19  App. 
Div.  314,  to  the  contrary  that  this- 
covenant  does  not  pass  with  the  land 
after  a  breach.  This  case  is  now 
overruled  by  Geiszler  v.  De  Graaf, 
166  N.  Y.  339;  Morette  v.  Bostwick^ 
56  Misc.  Rep.  140,  143. 

®2McGuckin  v.  Milbank,  152  N.  Y. 
297;  Hastings  v.  Hastings,  27  Misc. 
Rep.  244;  Geiszler  v.  De  Graaf,  i66* 
N.  Y.  339,  342;  Farley  v.  Howard^ 
60  App.  Div.  193;  D^Amelio  v.  Abra- 
ham, 54  Misc.  Rep.  386. 
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On  the  other  hand  the  covenants  relating  to  quiet  enjoyment, 
further  assurance  and  warranty,  relate  to  the  possession  of  an 
estate  as  well  as  to  its  title;  they  are  consequently  prospective  in 
operation,  and  an  actual  ouster  or  eviction  is  necessary  to  con- 
stitute a  breach  of  them.  Such  covenants  "  run  with  the  land  "  or 
vest  in  assignees  and  purchasers  thereof  and  descend  to  heirs.^ 
As  at  common  law  choses  in  action  could  not  be  assigned,  it  is 
obvious  that  the  right  of  successive  owners  of  the  land,  even  with- 
out any  assignment  of  the  covenant  to  avail  of  a  breach  of  such 
covenants,  in  an  action  against  the  covenantor  or  his  representatives, 
is  an  historic  exception  to  a  general  rule.  This  exception  to  the 
common-law  rule  was  always  founded  on  a  "  privity  of  estate  "  with 
the  original  covenantee.®*  Privity  of  estate  is,  from  this  point  of 
view,  perhaps  best  defined  then  as  that  legal  relation  which  enables 
the  person  in  possession  of  land,  by  virtue  of  his  legal  succession 
to  the  exact  estate  of  the  original  covenantee,  to  have  the  benefit  of 
a  deed  to  which  the  possessor  was  not  directly  a  party.  There  is  no 
doubt  that  this  right  of  a  successor  to  have  the  benefit  of  a  covenant 
grew  out  of  the  earlier  right  of  an  heir  to  sue  upon  the  warranty  to 
his  ancestor,  because  he  was  eadem  persona  cum  antecessore.  This 
conception  was  gradually  extended  to  assies,  provided  they  were 
identified  with  the  estate  or  status  of  the  original  covenantee.^ 
Thus  step  by  step  the  existing  law  relative  to  actions  on  covenants 
for  title  was  developed.  This  subject  has  received  much  light 
from  an  opinion  by  Mr.  Justice  Holmes,  in  a  case  frequently  cited.^ 

Covenants  for  Title  Running  with  the  Land.  As  the  covenants  relat- 
ing to  quiet  enjoyment,  further  assurance  and  warranty,  run  with 
the  land,  an  action  may  be  sustained  on  their  respective  breaches 
against  the  original  covenantor  by  any  one  who  succeeds  to  the 
exact  estate  of  the  original  covenantee,  or,  in  other  words,  by 
any  one  wlio  is  privy  to  the  estate  of  the  original  covenantee.  Thus 
if  A.  grants  to  B.  with  warranty  and  B.  to  C.  with  warranty,  C  may 
sue  A.  for  a  breach  of  his  covenant;  and  this  is  so  of  any  successive 

^  4  Kent,  Comm.  471 ;  Rickcrt  v.  44  Misc.  Rep.  219 ;  Gordon  v.  Illens- 

Snyder,  9  Wend.  410,  422;  Colby  v.  worth,  56  id.  366. 

Osgood,   29   Barb.   339;    Geiszler   v.  'J*  See  Holmes,  J.,  140  Mass.   188. 

De  Graaf,  166  N.  Y.  339,  342 ;  Mason  »  Norcross    v.    James,    140    Mass. 

V.  Lenderoth,  88  App.  Div.  38;  Cas-  188. 

sada   V.    Stabel,   98   id.   600;    Fuller  '^Norcross   v.    James,    140   Mass. 

Co.  V.  Manhattan  Construction  Co..  188. 
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number  of  warrantors.®^  But  even  a  quitclaim  deed  to  C.  from  B. 
would  suffice  to  invest  C.  with  B.'s  right  against  "A,"^  and  so  a 
purchaser  on  a  foreclosure  acquires  covenants  which  run  with  the 
land,^  for  he  takes  the  estate  of  both  mortgagor  and  mortgagee. 
A  covenant  real,  however,  ceases  to  be  such  when  broken,  and  the 
right  of  action  on  it  then  descends  to  the  personal  representatives, 
and  not  to  the  heir  or  assignee  of  the  land.^ 

The  Statute  of  Limitations  may  afford  a  bar  to  an  action  for  the 
breach  of  a  covenant  of  warranty,  if  the  action  on  the  covenant  is 
too  long  delayed.^ 

Burdens  of  Coyenants  for  Title.  While  the  benefits  of  the  covenants 
last  named  run  with  the  land,  the  obligations  or  burdens  of  such 
covenants  are  now  confined  to  the  original  covenantor^  and  his 
estate.  The  liabilities  of  heirs  and  devisees  of  land  for  their  an- 
cestors' obligations  are  now  regulated  by  statute.* 

Effect  of  Covenants  for  Title  by  a  Stranger  to  the  Title.  When  a 
stranger  to  the  title  joins  in  a  conveyance,  even  if  he  be  the  hus- 
band of  grantor,  his  covenants  for  title,  etc.,  do  not  run  with  the 
land  so  as  to  entitle  an  assignee  of  the  land  to  recover  against 
him,  for  a  breach,  at  least  without  an  assignment  of  the  cause  of 
action.**  On  principle  the  same  would  be  true  of  a  wife  who  joins 
in  her  husband's  deed  before  or  since  the  Married  Women's 
Property  Acts.** 

Measure  of  Damages  for  Breach  of  Covenant  against  Incunbrancea.  The 
usual  remedy  is  at  law  and  not  in  equity   for  breach  of  oove- 


^  Withy  V.  Mumford,  5  Cow.  137 ; 
Colby  V.  Osgood,  29  Barb.  33P; 
Preiss  v.  Le  Poisdevin,  19  Abb.  N. 
C.  123 ;  Geiszler  v.  De  Graaf,  '166  N. 

Y.  339. 
^Hunt  V.   Amidon,  4  Hill,   345; 

Morette  v.  Bostwick,  56  Misc.  Rep. 

140,  143. 

8»  Andrews  v.  Wolcott,  16  Barb. 
ii ;  Mygatt  v.  Coe,  44  Hun,  31. 

1  Beddoe's  Exr.  v.  Wadsworth,  21 
Wend.  120 ;  cf.  Geiszler  v.  De  Graaf, 
166  N.  Y.  339. 

2Ladue  v.  Cooper,  32  Misc.  Ret>. 

544- 


8  Brown  v.  McKee,  57  N.  Y.  684; 
Townsend  v.  Morris,  6  Cow.  123. 

*Sce  p.  838,  supra;  Clark  v.  De- 
voe,  124  N.  Y.  at  p.  125;  Pyatt  v. 
Waldo,  85  Fed.  399;  Hill  v.  Res- 
segieu,  17  Barb.  162,  168;  Trolan  v. 
Rogers,  88  Hun,  422. 

^Harsha  v.  Reid,  45  N.  Y.  415; 
Mygatt  V.  Coe,  124  id.  212,  142  id. 
78,  147  id.  45<5,  i$2  id.  457.  It  will 
be  observed  that  formerly  such  a 
cause  of  action  was  not  assignable 
but  eUiter  now. 

c  Village  of  West  Springs,  III  ▼. 
Collins,  98  Fed.  933. 
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nant  against  incumbrances  and  the  damages  nominal,  unless  the 
incumbrance  is  paid/  If  the  incumbrance  is  not  discharged,  an 
action  lies  for  the  breach  of  the  covenant  and  the  nonpayment 
affects  the  quantum  of  damages  only.®  Where  the  breach  of 
covenant  is  an  incumbrance  in  the  nature  of  a  restrictive  covenant 
for  use  of  the  premises,  the  damages  include  grantee's  counsel  fees 
where  warrantor  fails  to  defend  his  grantee  against  an  action  to 
enforce  the  covenant.^  Where  the  breach  against  incumbrances 
alleged  is  an  outstanding  term,  the  measure  of  damage  is  the  rent 
and  counsel  fees  incurred. ^° 

Claim  of  Dower.  Where  a  breach  of  the  covenant  against  incum- 
brances is  a  claim  or  title  of  dower  consummate,  the  value  of  the 
widow's  estate  at  the  time  of  the  husband's  alienation  is,  as  a 
general  rule  of  law  in  this  State,  the  true  measure  of  damages." 
Rut  where  the  grantor  had  notice  to  defend  in  the  widow's  action, 
costs  and  disbursements  of  the  widow  and  the  grantee  will  also  be 
allowed.*^ 

Other  Covenants  Running  with  the  Land.  Besides  covenants  for  title 
which  are  closely  connected  with  the  ancient  warranty,  there  are 
other  covenants,  the  burden  of  which  is  now  said  "  to  run  with  the 
land."  But  these  are  in  the  nature  of  grants  of  eas«nents  or  else 
are  negative  in  character,  mere  restrictions  on  the  future  use  of 
lands,  such  as  general  covenants  against  nuisances,  etc.*^  When 
such  covenants  do  not  run  with  the  land,  they  are  mere  personal 
covenants,  or  covenants  in  gross.  A  covenant  running  with  the 
land  must  have  relation  to  the  land,  and  not  something  to  be  done 
collateral  to  the  land.^*     By  merely  stating  in.  a  deed  "that  this 

7  Hastings    v.    Hastings,   27    Misc.  401;    Silberman   v.   Uhrlaub,   116  id. 

Rep.  244;  Olmstead  v.  Rawson,   no  869. 

App.  Div.  809;  188  N.  Y.  517.  i^Tallman  v.  Coffin,  4  N.  Y.   134, 

*Brennen  v.  Kelly,  30  Misc.  Rep.  136;    Dolph    v.    White,    12    id.    296; 

46.  Harsha   v.    Reid,  45    id.   415;   Law- 

®Charman  v.  Tatum,  54  App.  Div.  rence  v.  Whitney,   115  id.  410,  416; 

61.  Nye  V.  Hoyle,  120  id.  at  p.  203;  Dex- 

10  Browning  v.   Stillwell,  42   Misc.  ter  v.  Beard,  130  id.  549,  557;  Scott 

Rep.  346.  V.  McMillan,  76  id.  141,  affg.  8  Daly, 

11 4  Kent,  Comm.  65;  i  Sedgw.  320;  Marsden,  Perpetuities,  13;  Lon- 
Dam.    264     (7th    ed.)  ;    Walker    v. .     don  &  Southwestern  Railway  Co.  v. 

Schuyler,   10  Wend.  480;   Marble   v.  Gomm,  L.  R.,  20  Ch.  Div.  562,  583; 

Lewis,  53  Barb.  432.  Schomacker    v.    Michaels,    117    App. 

12  Olmstead  v.  Rawson,  188  N.  Y.  Div.   125 ;   Munro  v.  Syracuse,  Lake 

517.  Shore  &  Northern  R.  R.  Co.,  128  id. 

«  Rowland  v.  Miller,  139  N.  Y.  93 ;  388. 
Korn    v.    Campbell,    119    App.    Div. 
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covenant  shall  run  with  the  land,"  a  personal  covenant,  or  one  in 
gross  not  connected  with  the  land,  cannot  be  made  to  run  with  the 
land  so  as  to  bind  the  assignee  thereof  who  is  not  privy  to  it.^* 

It  has  always  been  a  question  whether  the  burden  of  any  cove- 
nant (other  than  those  for  title)  ran  with  the  land  at  law,  excepting 
as  between  lessor  and  lessee,  and  the  better  opinion  was  that  the 
burden  of  such  covenant  did  not  run  with  the  land  at  law.*'  But 
in  equity,  certain  restrictive  agreements,  if  known  to  the  purchaser, 
do,  however,  bind  successive  purchasers  on  the  equitable  principle 
of  notice,  and  quite  independently  of  privity  of  estate,"  and  such 
covenants  are  sometimes  said  to  run  with  the  land  in  equity.  That 
these  restrictive  agreements  are  strictly  not  to  be  classed  as 
"  covenants  running  with  the  land  "  is  shown  by  the  fact  that  they 
need  not  be  under  seal.*® 

Easements  Created  by  Covenant.  We  have  considered  covenants  run- 
ning with  the  land,  when  annexed  to  estates  of  inheritance  in 
land.  Let  us  now  notice  some  rights  which  are  annexed  to  the 
mere  possession  of  land,  and  where  privity  of  estate  is,  to  say  the 
least,  of  less  consequence.  Of  such  rights,  easements  are  the  most 
common  example,  and  when  once  acquired  (even  if  so  acquired 
through  a  covenant  in  a  deed)  they  are  attached  to  the  land  and  go 
with  it,  quite  irrespective  of  privity,  into  all  hands,  even  those  of  a 
disseisor.*®  The  expression  is,  in  respect  of  such  a  right,  "  transit 
terra  cum  onere.     While  with  regard  to  such  easements  as  are  cre- 

^'^Wilmurt   v.    McGrane,    i6  App.  man,  75  id.  593;  McKenna  v.  Brook- 

Div.  412;   Schwenker  v.   Picken,  91  lyn  Union  El.  R.  R.  Co.,  95  id.  226, 

id.   367;    Crawford   v.    Krollpfeiffer,  230;  18  Harv.  Law  Rev.  214;  Silber- 

122  id.  848;  cf.  Longworth  v.  Deane,  man  v.  Uhrlaub,  116  App.  Div.  G69; 

15  id,  461,  and  note  to   13  Abb.   N.  Lewis  v.  Gollner,  129  N.  Y.  227,  236. 

C.  p.  116,  citing  Stewart  v.  Aldrich,  ^^  Id.,  supra. 

8   Hun,   241 ;    Hurley  v.   Brown,   44  ^8  Leinhardt  v.  Kalcheim,  39  Misc. 

App.   Div.   480;    Scott  V.   McMillan,  Rep.   308. 

76  N.   Y.   141 ;   Munro  v.   Syracuse,  i*  Norcross   v.   James,    140   Mass. 

Lake  Shore  &  Northern  R.  R.  Co.,  188,    189,   190;   Washb.  Easem.    102; 

128  App.   Div.   388,  and  cases  there  Gilbert  v.  Peteler,  38  Barb.  488,  514; 

cited  at  p.  389.  Gould  v.  Partridge,  52  App.  Div.  40. 

*«C/.  note  to  I  Smith,  Lead.  Cas.  44;  Lewis  v.  Gollner,  129  N.  Y.  227. 
31;  Pollock,  Cont.  226;  ^ta^sdeu,  236;  Mayer  v.  Margolieo,  47  Misc. 
Perpetuities,  12,  13 ;  London  &  South-  Rep.  24;  Spencer  v.  Lighthouse,  114 
western  Railway  Co.  V.  Gomni.  L.  R.,  App.  Div.  591,  595;  Silberman  v. 
20  Ch.  Div.  562,  563,  586;  West.  Uhrlaub,  116  id.  869,  872;  Lands- 
Union  Tel.  Co.  v.  Manhattan  Ry.  Co.,  bcrrr  v.  Rosenwasser,  124  id.  559; 
27  Misc.  Rep.  loi ;  Hurley  v.  Brown,  O'Connor  v.  Bauer,  127  id.  854. 
44  App.   Div.  480;  Holt  V.    Flcisch- 
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ated  by  covenants,  it  is  common  to  say,  that  they  run  with  the  land 
only  where  there  is  privity  of  estate,  yet  the  term  "  privity  of  es- 
tate "  in  connection  with  such  rights,  it  is  said,  has  lost  the  meaning 
it  originally  had  in  cases  of  warranty,^  out  of  which,  as  we  have 
seen,^*  grew  covenants  for  title.  This  would  certainly  be  so,  if  a 
wrongful  possessor  of  the  dominant  estate  could  enforce  such  an 
easement  as  against  the  owner  of  the  servient  tenement,  and  that 
such  is  the  rule  of  law  there  is  every  reason  to  believe.^  But  where 
the  action  is  one  at  law  on  the  covenant  creating  the  easement,  it 
seems  clear  that  then  privity  of  estate,  or  contract,  must  exist  in 
order  to  entitle  one  in  possession  of  the  estate  affected  by  the 
easement,  and  not  named  in  the  covenant,  to  recover  on  the  cove- 
nant^ When  this  class  of  covenants  is  sought  to  be  enforced  by 
equitable  procedure,  they  are  said  "  to  run  with  the  land  "  in  equity. 
Now  when  a  covenant  runs  with  the  land  at  law,  we  take  it  that  it 
depends  on  privity  of  estate.  But  when  it  runs  with  land  in  equity, 
it  depends  solely  on  the  doctrine  of  notice.**  The  nonobservance 
of  this  distinction  tends  to  confusion  of  principle.^ 

Division  of  Fences.  Among  the  class  of  covenants  last  above  referred 
to  are  those  quasi-eaisemtnts  to  have  division  fences  maintained.^ 
This  right  or  ^ua^'-easement  may  arise  by  statute,^  or  inde- 
pendently by  contract;^  by  covenant  in  a  deed,^  or  even  by  pre- 
scription.** When  the  easement  arises  by  deed  it  is  often  termed 
"  a  covenant  running  with  the  land,"  ^^     It  then  runs  with  both  the 

»Norcross  v.  James,  140  Mass.  at  »Scc  Kahn  v.  Hogc,  61  App.  Div 

p.   191;  Challis,  ISO.  147;  Korn  v.  Campbell,  119  id.  401*. 

*^  Supra,  p.  867.  Silbcrman  v.  Uhrlaub,  116  id.  8t9, 872. 

« Holmes,    Com.    Law,    385,   386;  »Washb.    Easem.    634  r  Boyle    v. 

Bracton,  fol.  220,  b,  S  i.  Tamlin,  6  B.  &  C.  337 ;  Norcross  v. 

28  Cole  V.  Hughes,  54  N.  Y.  at  p.  James,  140  Mass.  at  p.  190. 

448;  Gilbert  v.  Peteler,  38  id.  at  p.  ^1  R.  S.  353,  88  30,  31;  chap.  569, 

168;   Walker   v.   McNulty,    19  Misc.  Laws  of  1890,  art.  V. 

Rep.  701 ;  Clark  v.  Devoe.  124  N.  Y.  ^  Hewlins  v.  Shipman,  5  B.  &  C. 

120,    124;   Hay   V.   Knauth,  36   App.  221;  Moxley  v.  N.  Y.  &  N.  J.  R.  R. 

Div.  612.  617;  Fout  V.  Lucas,  38  Misc.  ^^  ^i  N.  Y.  Supp.  347- 


Rep.  284. 


29  Trustees  v.  Lynch,  70  N.  Y.  440, 


24Challis,  150;  Pollock,  Cont.  226;  ^^Washb.    Easem.    634;    Rust    v. 

Gould    V.    Partridge,    52    App.    Div.  ^aw,  6  Mass.  345- 

40 ;  McKenna  v.  Brooklyn  Union  El.  31  j^^y   ^     Prentice,   90    Hun,    27 ; 

R.  R.  Co.,  95  id.  226,  230;  Hodge  v.  Blain   v.    Taylor,    19  Abb.    Pr.   228; 

Sloan,  107  N.  Y.  244;  Lewis  v.  Goll-  Moxley  v.  N.  J.  &  N.  Y.  R.  R.  Co., 

ner,    129    id.    227,    236;    Mitchell,  v.  21   N.  Y.  Supp.  347:  affd.,  60  N.  Y 

Reid,    118  App.   Div.   641:   Simmons  St.   Rep.  874;   Sattcrly  v.  Erie  Rail- 

v.   Crisfield,   123  id.  201.  road  Co.,  113  App.  Div.  462. 
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dominant  and  the  servient  tenement.^.  Whether  "  privity  of  estate  " 
is  essential  to  enforce  such  an  easement  (except  in  an  action  of 
covenant)^  may  be  regarded  as  questionable,  although  frequently  it 
is  so  said.^* 

Party  Walls,  Common  Drains,  etc.  Among  urban  servitudes  or  ease- 
ments are  those  known  as  party  walls  and  common  drains.  Such 
servitudes  may  also  be  imposed  by  a  covenant  in  a  deed  and  are 
then  said  to  run  with  the  land.^^  But  a  covenant  to  contribute  to 
the  cost  of  a  party  wall  to  be  built  does  not  run  with  the  land,  and 
is  not  enforceable  against  a  grantee  of  the  land,  unless  he  expressly 
covenants  to  perform  it.^®  Where  a  party  wall  has  long  been  main- 
tained, so  as  to  raise  the  presumption  that  the  owners  of  the  con- 
tiguous lots  are  tenants  in  common  of  the  land  on  which  such  party 
wall  stands,^^  it  may  still  be  said,  that  no  one  but  those  who  have 
**  privity  of  estate,"  with  a  predecessor  in  title  dedicating  the  wall 
and  entitled  to  maintain  it,  may  prevent  the  demolition  of  the  wall. 
But  this  is  to  be  doubted  in  the  case  of  a  disseisor.^  If,  on  the 
other  hand,  the  action  or  suit  is  one  at  law  on  a  covenant  for  a 
party  wall,  then  privity  of  estate  may  be  essential  to  entitle  one 
not  mentioned  in  the  covenant,  or  not  being  an  assignee  of  it,  to 
recover  on  it.^® 

Where  it  is  covenanted,  that  if  one  owner  build  a  wall  on  a 
dividing  line  and  if  the  other  owner  subsequently  use  it  he  shall 
pay  half  the  cost,  this  covenant  does  not,  it  seems,  bind  a  purchaser, 
as  it  does  not  strictly  run  with  the  land,*^  although  a  great  effort 
is  made  to  bind  the  purchaser  using  the  wall.** 

^Countryman  v.  Deck,  13  Abb.  N.  444;  Scott  v.  McMillan,  76  id.  141; 

C.  no.  Hart  v.  Lyon,  go  id.  663;  Sebald  v. 

^  Allen  V.  Culver,  3  Den.  284,  297.  MulhoUand,    155    id.    455 ;    Duer   v. 

84  Norcross  v.  James,  140  Mass.  at  Fox,  29  Misc.  Rep.  81 ;  Schwenkcr  v. 
p.  191 ;  Cole  V.  Hughes,  54  N.  Y.  444,  Picken,  91  App.  Div.  367 ;  4  Col. 
448 ;  cf.  London  &  Southwestern  Law  Rev.  441 ;  Crawford  v.  Kroll- 
Ry.  Co.  V.  Gomm,  L.  R.,  30  Ch.  Div.  pfeiflFer,  195  N.  Y.  185. 

562,     586;     Challis,     150;     Hay     v.  ^7  Tyler's  Law  of  Boundaries,  352. 

Knauth,    36    App.     Div.    611,    617;  ^  Supra,  ^,  %70, 

Bretts,  Lead  Cas.  in  Eq.   138  seq.  89  Cole  v.   Hughes,  54  N.  Y.  444, 

85  Scott  V.  McMillan,  76  N.  Y.  141:  448;  Crawford  v.  Krollpfeiffer,  195 
Weyman's  Exr.'v.  Ringold,  i  Bradf.  id.  185;  Gibert  v.  Peteler,  38  id.  at  p. 
40,  54.  See  note  to  Countryman  v.  168;  cf.  Walker  v.  McNulty,  19  Misc. 
Deck,  13  Abb.  N.  C.  no,  114;  Rep.  701,  as  to  suit  in  equity;  Pol- 
Schwenker  v.  Picken,  91  .^pp.  Div.  lock,  Cont.  226;  Schwenker  v.  Pic- 
^6y,  371.  ken,  91  App.  Div.  367. 

30Mott  v.  Oppenheimer,  135  N.  Y.  *^  Supra. 

313;   Kahn  v.  Mount,  46  App.  Div.  *i  Burlock  v.  Peck,  2  Duer,  90;  and 

84,  87;   Cole   V.   Hughes,   54   N.  Y.      see  Harvard  Law  Rev.  for  Dec  190a 
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Restrictions,  on  the  Use  of  Land,  Contained  in  Deeds.  Restrictions  on 
the  use  of  land  and  against  nuisances,  when  contained  in  deeds  (i.  c, 
instruments  under  seal),  are  frequently  classed  as  covenants  running 
with  the  land."  But  again  this  is  true  only  sub  modo.  Such  restric- 
tions are  usually  in  the  nature  of  easements  which  may  be  created 
by  a  reservation  in  a  conveyance,  by  a  condition  annexed  to  a 
grant,  and  even  by  a  parol  agreement  of  the  grantees,*^  as  well  as 
by  a  covenant  in  a  deed.^  But  as  was  said  in  Tulk  v.  Moxhay^ 
"  the  question  is,  not  whether  such  covenants  run  with  the  land,  but 
whether  a  party  shall  be  permitted  to  use  the  land  inconsistently 
with  the  contract  entered  into  by  his  vendor,  and  with  notice  of 
which  he  purchased,"  ^  Thus  such  restrictions  are  in  form,  within 
the  equitable  doctrine  of  notice,*^  and  not  dependent  on  privity  of 
estate,  unless  the  action  is  at  law  on  a  covenant  by  one  not  a  party 
to  the  covenant  or  assignee  thereof,  when  the  principle,  that  privity 
of  estate  is  essential  to  support  such  action,  applies.^  Under  the 
modem  and  reformed  procedure  a  right  of  action  on  the  covenant 
may,  however,  be  assigned  and  then  be  to  some  extent  independent 
of  privity  of  estate.*^    That  a  restriction  on  the  use  of  land  is  in 


*2Bunson  v.  Bultman,  3  App.  Div. 
198,  201 ;  Equitable  L.  A.  Soc.  v. 
Brennen,  148  N.  Y.  661,  672;  Mead 
V.  Martens,  21  App.  Div.  at  p.  136; 
Leinhardt  v.  Kalcheim,  39  Misc.  Rep. 
308;  Uihlein  v.  Matthews,  172  N.  Y. 
154,  158;  Halstead  v.  Atterbury,  105 
App.  Div.  527. 

*•  Trustees  v.  Lynch,  70  N.  Y.  at 
p.  447;  Phoenix  Ins.  Co.  v.  Cont.  Ins. 
Co.,  14  Abb.  Pr.  N.  S.  266;  s.  c,  87 
N.  Y.  400;  Rowland  v.  Miller,  139  id. 
93;  Mead  v.  Martens,  21  App.  ^^'"■. 
134;  Gould  V.  Partridge,  52  id.  ^j, 
44;  Kahn  v.  Hoge,  61  id.  147; 
Spence  v.  Lighthouse,  114  id.  591. 
See  forms  of  covenants  in  13  Abb. 
N.  C  105,  108. 

^11  Beav.  571,  quoted  in  Tall- 
madge  v.  The  East  River  Bank,  26 
N.  Y.  los,  109;  Hodge  v.  Sloan,  107 
id.  244,  250;  London  &  Southwestern 
Railway  Co.  v.  Gomm,  L.  R.,  20  Ch 
Div.  562,  586;  West.  Union  Tel.  Co. 
V.  Manhattan  Ry.  Co.,  27  Misc.  Rep. 


loi;  Wheeler  v.  Reynolds,  44  App. 
Div.  571;  Pollock,  Cont.  226;  Mc- 
Kenna  v.  Brooklyn  Union  El.  R.  R. 
Co.,  95  App.  Div.  226,  230. 

^  Norcross  v.  James,  140  Mass.  at 
p.  191 ;  Tallmadge  v.  The  East  River 
Bank,  26  N.  Y.  at  p.  109;  Trustees  v. 
Lynch,  70  id.  at  p.  451;  Bradley  v. 
Walker,  138  id.  at  p.  299;  Bimson  v. 
Bultman,  3  App.  Div.  198;  Turner  v. 
Howard,  lo  id.  555 ;  Phoenix  Ins.  Co. 
V.  Continental  Ins.  Co.,  87  N.  Y.  400 ; 
London  &  Southwestern  Ry.  Co.  v. 
Gomm,  U  R.,  20  Ch.  Div.  562,  582; 
West.  Union  Tel,  Co.  v.  Manhattan 
Ry.  Co.,  27  Misc.  Rep.  loi ;  Holt  v. 
Fleischman,  75  App.  Div.  593;  Dana 
V.  Jones,  91  id.  496,  500. 

*<*Cole  v.  Hughes,  54  N.  Y.  at  p. 
448;  Gibert  v.  Peteler,  38  id.  at  p. 
168;  Fout  V.  Lucas,  38  Misc.  Rep. 
284. 

^^Mygatt  V.  Coe,  124  N.  Y.  21a; 
Code  of  Civ.  Proc,  %  449. 
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the  nature  of  an  easement  is  shown  by  the  fact  that  an  action  to 
enforce  such  restriction  may  lie  in  equity  by  a  stranger,  if  it  is 
clear  he  is  one  of  those  for  whose  benefit  the  restrictive  easement 
was  made,^  e,  g,,  by  an  owner  of  an  adjoining  lot*^  That  a  restric- 
tion on  the  use  of  land,  whether  positive  or  negative,  is  in  the 
nature  of  an  easement  or,  as  sometimes  said,  a  guarf-easement,  is 
also  shown  by  the  fact  that  the  right  to  enforce  it  goes  to  assigns 
of  the  dominant  tenement,^  and  does  not  thereafter  rem:.in  in  heirs 
of  the  covenantee.  So  when  the  dominant  and  servient  tenement 
merge,  the  covenant  is  gone.^*  While  as  between  the  original  cov- 
enantor and  covenantee  an  action  at  law  may  always  lie  for  breach 
of  the  covenant,  yet  when  it  is  necessary  to  resort  to  equity,  equi- 
table considerations  prevail,  and  if  the  covenant  is  worn  out  it  will 
not  be  enforced.*^  All  such  covenants  as  those  last  mentioned,  or 
restricting  the  use  of  land,  are  to  be  construed  strictly,*®  and  thus 
a  covenant,  that  the  first  buildings  erected  shall  be  private  dwell- 
ings of  a  certain  height,  has  no  relation  to  subsequent  buildings 
or  to  a  subsequent  user  of  the  first  buildings.^  The  erection  of 
an  apartment-house  does  not  violate  a  covenant  against  the  erection 


«  Gibert  v.  Peteler,  38  N.  Y.  at  p. 
168;  Equitable  Life  Ass.  Soc  v. 
Brennen,  148  id.  661,  672;  Clark  v. 
Devoe,  124  id.  120 ;  cf,  Fout  v.  Lucas, 
38  Misc.  Rep.  284. 

^Lattimer  v.  Livermore,  72  N.  Y. 
174;  Ray  nor  v.  Lyon,  46  Hun,  227; 
Story  V.  N.  Y.  El.  R.  R.  Co.,  90  N. 
Y.  122;  cf.  Fout  V.  Lucas,  38  Misc. 
Rep.  284. 

WGebhard  v.  Addison,  87  App. 
Div.  375;  Francis  v.  Ziering,  128  id. 

253. 
51  Waterbury  v.  Head,  12  N.  Y.  St. 

Rep.  36;  Lewis  v.  Ely,  100  App.  Div. 
252. 

*^  Flint  V.  Charman,  6  App.  Div. 
121 ;  Alvord  v.  Fletcher,  28  id.  493 ; 
Deeves  v.  Constable,  87  id.  352 ;  Trus- 
tees of  Columbia  College  v.  Thacher, 
87  N.  Y.  311;  Rowland  v.  Miller, 
139  id.  93;  Ammerman  v.  Dean,  132 


id.  355 ;  Zipp  v.  Barker,  40  App.  Div. 
I,  5;  McClure  v.  Leaycraft,  183  N. 
Y.  36;  cf.  Sayers  v.  Collyer,  28  Ch. 
D.  103,  cited  Brett's,  Lead.  Cas.  in 
Eq.  142;  de  Lima  v.  Mitchell,  49 
Misc.  Rep.  171,  175. 

^  Sonn  V.  Heilberg,  38  App.  Div. 
515 ;  Duryea  v.  The  Mayor,  62  N.  Y. 
592;  Blackman  v.  Striker,  142  id. 
555;  Levy  V.  Schreyer,  177  id.  293; 
Lewis  V.  Ely,  100  App.  Div.  252,  256  ; 
Clark  V.  Jammes,  87  Hun,  215;  cf. 
Silberman  v.  Mayor,  48  Misc.  Rep. 
468. 

^Kitchings  v.  Brown,  37  Misc. 
Rep.  439;  affd.,  92  App.  Div.  160; 
180  N.  Y.  414.  Nor  a  flat,  violate 
covenant  restricting  buildings  to  pri- 
vate dwellings.  Roth  v.  Jung,  79 
App.  Div.  I ;  White  v.  Collins  Build- 
ing, etc.,  Co.,  82  id.  I ;  39  American 
Law  Rev.  310. 
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of  tenement-houses."  All  such  covenants  must  be  performed  in 
a  reasonable  time,  or  on  a  failure  to  perform  an  assignee  of  the 
land,  after  the  lapse  of  such  reasonable  time,  will  take  it  discharged 
of  the  restrictions.^ 

A  restrictive  covenant  may  be  personal  only  and  not  run  with 
the  land  even  in  equity.  Thus  where  it  is  apparent  that  a  restric- 
tion was  intended  for  the  benefit  of  the  grantor's  immediately  ad- 
joining property,  other  grantees  of  other  lots  may  not  enforce  it.^ 
Reservations  of  easements  of  the  character  denoted  may  be  released 
by  quitclaim  of  the  owner  of  the  dominant  tenement.^ 

Covenants  Running  with  the  Land,  and  Connected  with  Estates  for  Tears. 
Covenants  between  landlord  and  tenant,  though  not  usually  differ- 
entiated from  covenants  running  with  estates  of  inheritance,*^®  do 
stand  on  a  better  modern  footing.  A  grantor  of  an  estate  in  fee 
has  since  the  Statute  of  Quia  Emptores  no  reversion  or  reverter,** 
and  even  though  the  deed  contain  a  condition  subsequent,  the  right 
of  grantor  and  his  heirs  to  re-enter  is  but  a  possibility  of  reverter.®^ 
But  even  since  the  abolition  of  feudal  tenures,  a  tenure  of  a  lesser 
kind  subsists  between  landlord  and  tenant,  and  the  landlord  upon 
a  demise  has  a  reversion®  which  he  may  grant,  devise  or  assign, 
and  since  the  statute  of  32  Hen.  VIII,  chap.  34,®  the  assignee  of 
such  reversion  enjoys  all  the  rights  of  the  assignor  arising  on 
covenants  in  a  prior  lease.®*  By  the  same  statute,  re-enacted  here, 
tenants  under  a  lease,  their  assigns  or  representatives  ha/e  the 
same  right  of  action  against  the  assigns  of  lessor  for  breach  of 
covenants  otI:er  than  title  that  they  had  against  the  original  lessor.® 

ro  Kurtz  V.    Potter,  44  App.   Div.  ^Norcross    v.   James,    140   Mass. 

262;     Hurley    v.     Brown,    id.    480;  at  p.  191. 

Holt   V.   Fleischman,  $7   Misc.   R^r?.  ^  Supra,   pp.    183,    198,   353;    Van 

172;  revd.,  75  App.  Div.  593;  Kitch-  Rensselaer  v.   Ball,    19  N.  Y.   at   p. 

ing  V.  Brown,  180  N.  Y.  414;  Marx  104;   Upington   v.   Corrigan,    150  id. 

V.   Brogan,    iii    App.   Div.   480;   cf.  143,  151. 

McClure   v.    Leaycraft,   97    id.    518;  '      «!  Nicoll  v.  N.  Y.  &  E.  R.  R.  Co.. 

revd.,  183  N.   Y.  36;   Lewis  v.  Ely,  12  N.  Y.  at  p.  133;  Vail  v.  L.  I.  R. 

100  App.  Div.  252.  R.  Co.,   106  id.  283;  Berenbroick  v. 

**«  Hurley  V.  Brown,  44  App.  Div.  St.    Luke's    Hospital,    23    App.    Div. 

480;    cf.    de    Lima    v.    Mitchell,    49  339. 

Misc.  171,  175.  ^Burton,  Compcnd.  147,  317;  Litt.. 

^7  Bjirncy  v.  Evcrard,  32  Misc.  Rep.  §  132;    Cruise,    Dig.,   tit.    I,    p.   223: 

648;  Mollcr  v.  Presbyterian  Hospital,  Saunders  v.  Planes,  44  N.  Y.  353,  3^  i. 

65  App.  Div.  134;  Fnut  V.  Lucas,  38  ®  Piatt,    Covenants,    chap.    HI,    p. 

Mi.sc.  Rep.  284.  527;  and  sec  above,  pn.  756-763. 

M  Uihlein  v.  Matthews,  172  N.  Y.  ^  i    R.    S.   7A7.    §  23 ;   Real   Prop. 

154;    Lewis   V.    Ely,    100   App.    Div.  .  Law,  §  223. 

252.  ^  Supra,  pp.  756-763. 


876 


Conveyances  and  Mortgages. 


§  258 


Prior  to  the  statute  32  Hen.  VIII  it  is  the  better  opinion  that  at 
common  law  covenants  ran  with  the  land  but  not  with  the  rever- 
sion.®*  Covenants  that  ran  with  the  land  prior  to  32  Hen.  VIII, 
chap.  34,  a  fortiori  continue  to  run  with  it.  Although  the  words  of 
this  act  are  very  general  and  taken  literally  would  comprehend  every 
covenant  expressed  in  the  lease,  yet  it  is  well  settled  that  it  extends 
only  to  covenants  which  touch  and  concern  the  thing  demised,  and 
not  to  collateral  covenants.^  The  statute  32  Henry  VIII,  chap.  34, 
was  re-enacted  here^  and  indeed  it  is  said  that  the  New  York  Re- 
vised Statutes  were  but  a  transcript.®^  This  being  so,  the  construc- 
tion of  the  original  English  Act  has  always  been  very  potent  here.^^ 

Lord  Coke  conceived  that  under  the  statute  32  Hen.  VIII,  chap. 
34,  such  conditions  as  are  incident  to  the  reversion,  as  rent,  or  as 
wer€  for  the  benefit  of  the  estate,  as  for  not  doing  of  waste,  keeping 
the  house  in  repair,  fencing,  and  the  like,  passed  with  the  reversion ; 
but  that  a  covenant  to  pay  a  sum  in  gross,  an  agreement  to  deliver 
corn,  wood  or  the  like,  did  not  pass  with  itJ^  So  the  liability  of 
the  assignee  of  the  reversion  did  not  extend  to  covenants  broken 
before  the  assignment,  as  a  covenant  to  build  within  a  certain  time 
then  past.'^^  Nor  was  such  assignee  liable  for  any  covenants  broken 
after  he  assigned  over.*^*  The  leading  English  case  on  the  subject 
of  the  running  of  covenants  between  landlord  and  tenant  is  Spen- 
cer's Case,"^*  and  indeed  it  has  been  said  that  all  the  modem  cases 
have  been  but  a  commentary  on  the  seven  resolutions  there 
adopted.*^*^ 

The  decisions  in  New  York  bearing  on  covenants  between  land- 
lord and  tenant  and  which  run  with  the  land  or  the  reversion  may 
next  be  considered.^® 


«•  Note  to  Spencer's  Case,  i  Smith, 
Lead.  Cas.  28. 

<-^  Spencer's  Case,  i  Smith  Lead. 
Cas.  28;  Munro  v.  Syracuse,  Lake 
Shore  &  Northern  R.  R.  Co.,  128 
App.  Div.  388;  and  see  p.  759,  supra. 

«8  I  R.  S.  747 ;  supra,  pp.  75^63 ; 
Norman  v.  Wells,  17  Wend.  136. 

<*  Norman  v.  Wells,  17  Wend. 
136;  Dolph  V.  White,  12  N.  Y.  at  p. 
302. 

''^  Ibid.,  supra. 

71  Co.    Litt.    215;    Vin.    Abr.,    tit. 


Covenant,  K.  3;  Bacon,  Abr.,  Cove- 
nant, E.  6;  Webb  v.  Russell,  3  Term 

Rep.  393- 
•^Griscott  V.  Green,  i  Salk.  199; 

St.  Saviours  Southwark  v.  Smith,  3 

Burr.  1271;  I  Black,  351;  s.  p.,  Til- 

lotson  V.  Boyd,  4  Sandf.  516. 

^Boulton  v.  Canon,  i  Freem.  336. 

7*5  Co.  1 6b;   I  Smith,  Lead  Cas. 

75  Norman  v.  Wells,  17  Wend,  at 

p.   147- 

7«And  see  generally  on  this  head* 
Chaplin,  Landl.  &  Ten.  272  seq. 
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Rent.  A  covenant  to  pay  rent  runs  with  the  land  and  passes  with 
the  reversion/^  but  assignees  of  a  term  are  liable  for  the  rent  only 
while  in  actual  possession?® 

Repairs.  The  contract  of  a  landlord  to  repair  the  demised  prem- 
ises does  not  inure  to  a  stranger/®  but  it  runs  with  the  reversion 
so  as  to  bind  a  grantee  of  the  reversion.**  So  a  covenant  to  repair 
the  demised  premises  runs  with  the  land  so  as  to  bind  an  assignee 
of  the  tenant,®*  and  it  runs  or  passes  to  a  grantee  of  the  reversion.®* 

To  Erect  Buildings  and  Pay  for  Same.  A  covenant  to  pay  for  build- 
ings erected  by  tenant  runs  with  the  reversion,  and  the  right  to 
enforce  it  runs  with  the  land  and  inures  to  the  assignee  of  the 
term.®^  But  when  the  covenant  concerns  a  thing  not  in  esse,  heirs 
and  assigns  of  covenantor  are  not  bound  unless  expressly  named.®* 

Taxes,  Assessments.  A  covenant  to  pay  taxes  or  assessments  runs 
with  the  land  and  binds  an  assignee  of  the  term.®® 

Covenants  for  Renewal.  Covenants  for  renewal  in  a  lease  run  with 
the  land,®®  even  if  the  lease  is  renewable  forever.®^ 

Assignee  of  Land  Liable  for  all  but  Personal  Covenants.  In  short,  an 
assignee  of  the  land  is  liable  for  all  covenants  in  the  lease  which 
are  not  personal  or  collateral.®®    A  covenant  relating  to  a  thing  not 


^Van  Wicklen  v.  Paulson,  14 
Barb.  654;  Tate  v.  Neaky,  52  App. 
Div.  78,  80;  Broadwell  v.  Banks,  134 
Fed.  Rep.  470. 

7»Dolph  V.  White,  12  N.  Y.  296, 
300;  Durand  v.  Curtis,  57  id.  7; 
Demarest  v.  Willard,  8  Cow.  206; 
Stone  v.  Aucrbach,  117  N.  Y.  Supp. 

734. 
^  Sterger  v.  Van  Sicklen,  132  N. 

Y.  499. 

«>  Allen  v.  Culver,  3  Den.  284; 
Norman  v.  Wells,  17  Wend.  136, 
148;  Mott  V.  Oppenhetmer,  135  N.  Y. 
312;  Silberberg  v.  Tracktenburg,  109 
N.  Y.  Supp.  814;  s.  c,  58  Misc.  Rep. 

536. 

®^  Allen  v.  Culver,  3  Den.  284,  296; 
Demarest  v.  Willard,.  8  Cow.  206; 
Jacques  v.  Short,  20  Barb.  269 ;  Hols- 
man  v.  Dc  Gray,  6  Abb.  Pr.  79; 
Myers  v.  Bums,  33  Barb.  401. 

^Lehmaier  v.  Jones,  100  App. 
Div.  495- 


88  Schoelkopf  v.  Coatsworth,  166  N. 
Y.  77;  Douglaston  Realty  Co.  v. 
Hess,  124  App.  Div.  508;  cf.  Matter 
of  Henshaw,  37  Misc.  Rep.  536. 

8*Ovington  Brothers  v.  Henshaw^ 
47  Misc.  Rep.  167;  Schwenker  v. 
Picken,  91  App.  Div.  367;  Crawford 
V.  Krollpfeiffer,  122  id.  848;  Doug- 
laston Realty  Co.  v.  Hess.  124  id. 
S08,  510. 

®**  Martin  v.  O'Conner,  43  Barb. 
514;  Post  V.  Kearney,  2  N.  Y.  394; 
Lehmaier  v.  Jones,  100  App.  Div. 
495;  Stone  v.  Auerbach,  117  N.  Y. 
Supp.  734. 

®«  Downing  V.  Jones,  11  Daly,.  245; 
Wilkinson  v.  Petit,  47  Barb.  ^30; 
Robinson  v.   Beard,   140.  N.  Y.  107. 

^  See  pp.  162,  312,  supra,  and 
Broadwell  v.  Banks,  134  Fed.  Rep. 
470. 

®8Dolph  v.  White,  12  N.  Y.  396^ 
301. 
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in  esse  but  to  be  done  on  the  land,  does  not  bind  the  assignee  of  the 
term  unless  he  is  named  in  the  covenant.®^  But  it  seems  that 
though  not  named  he  may  be  cx)nstructively  bound.^ 

Right  to  Demand  a  Sum  Certain  on  Surrender.  The  right  to  demand 
from  the  landlord  a  sum  certain  on  condition  of  tenant's  surrender 
of  land  runs  with  the  land.®*  So  a  covenant  to  surrender  premises 
in  good  condition,®^  but  not  one  to  return  money  deposited  as 
security  for  rent.®* 

Restrictive  Covenant  is  an  Incumbrance.  A  restrictive  covenant  is  an 
incumbrance, and  unless  disclosed  in  a  contract  of  sale  renders  a  title 
not  a  "marketable  title"  such  as  a  seller  is  ordinarily  bound  to 
convey.^*  Unless  the  instrument  containing  such  a  covenant  is  re- 
corded, a  subsequent  purchaser,  without  actual  notice,  takes  the 
land  discharged  of  the  restriction,  and  the  mere  existence  of  a  party 
wall  may  not  be  actual  notice.®^  Restrictive  covenants  are  always 
to  be  strictly  construed,  so  as  not  to  extend  their  import.^ 

Covenants  May  Run  with  Incorporeal  Hereditaments.  How  far  the  bur- 
den and  advantage  of  covenants  run  upon  devolutions  or.  trans- 
fers of  title  to  incorporeal  hereditaments  may  be  regarded  as  doubt- 
ful. But  in  America  it  is  said  that  covenants  may  run  with 
incorporeal  as  well  as  corporeal  hereditaments.®^ 


89Tallman  v.  Coffin,  4  N.  Y.  134; 
Coffin  V.  Talman,  8  id.  465 ;  Johnston 
V.  Bates,  48  N.  Y.  Super.  Ct.  180; 
Ovington  Brothers  v.  Henshaw,  47 
Misc.  Rep.  167 ;  Tobey  v.  Mattimore, 

54  id.  231. 

^Matter  of  Coatsworth,  37  App. 
Div.  295,  303. 

»i  Dierig  v.  Callahan,  35  Misc.  Rep. 

30. 

fl^Knutsen    v.    Cinque,    113    App. 

Div.  677. 

ospallert  Brewing  Co.,  Ltd.  v. 
Blass,  119  App.  Div.  53. 

MWetmore  v.  Bruce,  118  N.  Y. 
139;  Forster  v.  Scott,  136  id.  582; 
Kountze  v.  Helmuth,  67  Hun,  346; 
140  N.  Y.  432;  Ray  v.  Adams,  44 
App.  Div.  173;  Levin"  V.  Hall,  117 
id.  472 ;  Scudder  v.  Watt,  98  id.  228 ; 


Conlen  v.  Rizer,  109  id.  537 ;  de  Lima 
V.  Mitchell,  49  Misc.  Rep.  171;  Op- 
penheimer  v.  Knepper  Realty  Co.,  50 
id.  186;  Dieterlen  v.  Miller,  114  App. 
Div.  40;  Goodrich  v.  Pratt,  id.  771; 
Altmann  v.  McMillan,  115  id.  235; 
Hein  v.  Schwoerer,  id.  295;  Eckel  v. 
Spitzer,  58  Misc.  Rep.  467;  cf.  Korn 
v.  Campbell,  192  N.  Y.  490. 

85  B rower  v.  Williams,  44  App. 
Div.  337;  cf,  a  case  in  England  in 
1905,  In  re  Nesbitt  v.  Pott's  Con- 
tract, 53  Wr.  297;  4  L.  J.  R.  310; 
Korn  v.  Campfeell,  119  App.  Div.  401. 

^  Clark  V.  Jammes,  87  Hun,  215; 
McDonald  v.  Spang,  55  Misc.  Rep. 
332;  cf.  Freer  v.  Glen  Springs  Sani- 
tarium Co.,  131  App.  Div.  352. 

^  Van  Rensselaer  v.  Read,  26  N. 
Y.  558,  577;  2  Col.  Law  Rev.  555. 
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§  259.  When  contract  to  lease  or  sell  void.     A  contract  fot 

the  leasing  for  a  longer  period  than  one  yeaf,  or  for  the  sale, 
of  any  real  property,  or  an  interest  therein,  is  void,  unless 
the  contract,  or  some  note  or  memorandum  thereof,  ex- 
pressing the  consideration,  is  in  writing,  subscribed  by  the 
lessor  or  grantor,  or  by  his  lawfully  authorized  agent. 

Formerly  section  224,  Real  Property  Law  of  1896,  chapter  XLVI,  General 
Laws: 

§  224.  When  contract  to  lease  or  sell  void. —  A  contract  for  the  leasing 
for  a  Ipnger  period  than  one  year,  or  for  the  sale  of  any  real  property,  or 
an  interest  therein,  is  void,  unless  the  contract,  or  some  note  or  memo- 
randum thereof,  expressing  the  consideration,  is, in  writing,  subscribed  by 
the  lessor  or  grantor,  or  by  his  lawfully  authorized  agent.®® 

Section  224  was  formerly  2  Revised  Statutes,  135,  sections  8,  9: 
I  8.  Every  contract  for  the  leasing  for  a  longer  period  than  one  year,  or 
for  the  sale  of  any  lands,  or  any  interest  in  lands,  shall  be  void,  unless 
the  contract,  or  some  note  or  memorandum  thereof,  expressing  the  con- 
sideration, be  in  writing,  and  be  subscribed  by  the  party,  by  whom  the  lease 
or  sale  is  to  be  made.^® 

§  9.  Every  instrument  required  to  be  subscribed  by  any  party,  under  the 
last  preceding  section,  may  be  subscribed  by  the  agent  of  such  party  law- 
fully authorized.^ 

Statute  of  Frauds.  There  is  abundant  proof  that  the  English 
Statute  of  Frauds,^  which  first  made  written  proof  indispensable 
to  certain  contracts  and  conveyances,  was  adopted  as  part  of  the 
law  of  the  Province  of  New  York,  although  that  statute  was  passed 
after  the  province  had  a  settled  form  of  government  of  its  own.* 
At  the  time  of  the  general  re-enactment  and  revision  of  the  great 
English  Statutes  extending  to  New  York  and  adopted  by  the  first 
Constitution  of  the  State,  the  English  Statute  of  Frauds  was  re- 
enacted  in  the  great  revision  of  the  statutes  by  Jones  and  Varick 
in  1787,*  and  thence,  through  various  revisions,  passed  into  t! "^ 
Revised  Statutes.** 

©8  Repealed  by  Real  Prop.  Law  of  ^  Preamble  to  chap.   1678,  5  Colo- 

1909,   §  460,  art.   14,  chap.  50,  Con-  nial  Laws  of  N.  Y.  689;  Cahill  Iron 

solidated   Laws.     See  below,   9  460.  Works  v.  Pemberton,  30  Abb.  N.  C. 

»» Repealed,    chap.    547,    Laws    of  4S0,  454;  Fowler,  Pers.  Prop.  Law, 

1896.  pp.   I33~i37.  and  cases  there  cited. 

1  Repealed,    chap.    547,    Laws    of  *  2  J.  &  V.  88. 
1896.  ^  Supra,  pp.  802,  804. 

2  29  Car.  II,  chip.  3. 
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This  section,  as  it  stood  in  the  Revised  Statutes,  was  taken  from 
the  act  of  1787,®  revising  the  English  Statute  of  Frauds^  The 
English  act  tolerated  parol  leases  for  three  years.  But  parol  execu- 
tory contracts  for  the  leasing  of  any  lands  longer  than  one  year 
were  made  void  in  New  York.® 

Effect  of  this  Enactment.  A  contract  void  by  the  statute  is  void  for 
all  purposes.  It  confers  no  right  and  creates  no  obligation.^  But 
it  may  furnish  evidence  of  the  rent,  terms  of  hiring,  etc.^® 

Contract  to  Lease.  It  is  sometimes  difficult  to  determine  whether 
an  agreement  is  a  "  lease  "  or  a  contract  to  lease."  A  contract  for 
the  leasing  of  lands  for  a  longer  term  than  a  year  is  void  unless 
in  writing.*^  But  a  parol  lease  for  a  year  may  commence  iff  future 
under  our  statute.^^  If  a  parol  lease  for  years,  though  void  origi- 
nally, is  performed,  the  landlord  may,  however,  recover  rent  accord- 
ing to  the  agreement.^*  An  agent  by  parol  may  not  execute  a  lease 
for  more  than  one  year.^^  But  certain  promises,  collateral  or  sub- 
sequent to  a  written  lease,  need  not  be  in  writing,^® 

Contracts  for  Sale  of  Lands.  An  executory  contract  or  option  for 
the  sale  of  lands  or  interest  in  lands  in  New  York  is  void  unless 


•2  J.  &  V.  88. 

729  Car.  II,  chap.  3;  Marie  v. 
Garrison,  13  Abb.  N.  C  210;  Bayles 
V.  Strong,  104  App.  Div.  153,  156, 

82  J.  &  V.  88;  I  R.  L.  75- 

»Dung  V.  Parker,  52  N.  Y.  494; 
Dnrand  v.  Curtis,  57  id.  7,  11;  cf. 
Crane  v.  Powell,  139  id.  379,  384; 
Veeder  v.  Horshmann,  85  App.  Div. 
154,  et  infra  under  this  section. 

10  Adams  v.  City  of  Cohoes,  127 
N.  Y.  17s,  181;  Julian  v.  Berardini, 
49  Misc.  Rep.  119. 

1^  See  pp.  803,  809,  supra, 

^  Supra,  §  259;  Clevci  v.  Wil- 
loughby,  7  Hill,  83;  Prindle  v. 
Anderson,  19  Wend.  391;  Talamo  v. 
Spitzmiller,  12b  N.  Y.  37;  Durand  v. 
Curtis,  57  id.  7;  Spota  v.  Hayes,  36 
Misc.  Rep.  532;  Chaplin,  Ls^ndl.  & 
Ten.,  I  76.  See  pp.  803,  809,  supra; 
cf.  Ward  v.  Hasbrouck,  i6g  N.  Y.407. 

18  Young  v.  Dake,  s  N.  Y.  463; 
Green  v.  Wcckle,  16  Misc.  Rep.  76; 


Goldberg  y.  Lavinski,  3  id.  607;  2  R 
D.  Smith,  100;  Herter  v.  Muser,  29 
•  Misc.  Rep.  641 ;  Ward  v.  Hasbrouck, 
169  N.  Y.  407,  419;  cf,  Gilis  V. 
OTooIe,  4  Barb.  261. 

**§  220,  Real  Prop.  Law;  Sher- 
wood V.  Phillips,  13  Wend.  479,  484; 
People  ex  rel.  v.  Rickert,  8  Cow. 
227;  Henning  v.  Miller,  83  Hun,  403; 
Schuyler  v.  Leggett,  2  Cow.  660; 
Thomas  v.  Nelson,  69  N.  Y.  118; 
Loughran  v.  Smith,  75  id.  205 ;  Crane 
V.  Powell,  139  id.  379,  384;  Adams  v. 
City  of  Cohoes,  127  id.  175,  181; 
Schirmer  v.    Rehill,    57   Misc.    Rep. 

439- 

i«Grifl5n  V.  Baust,  26  App.  Div. 
523;  cf..  Applebaum  v.  Galewski,  34 
Misc.  Rep.  281. 

i«Tobey  v.  Mattimore,  54  Misc. 
Rep.  231;  Schweig  v.  Manhattan 
Leasing  Co.,  54  id.  233;  Haigfat  v. 
Cohen,  123  App.  Div.  707;  cf,  Van- 
derhof  v.  Hartman,  63  id.  419^ 
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in  writing.*^  The  distinction  between  an  interest  in  lands  and  per- 
sonal property  is  often  slight.  Thus,  growing  trees  are  sometimes 
an  interest  in  lands,^®  but  not  if  in  a  nursery,  or  if  cut  down.^® 
The  sale  of  a  house  to  be  taken  down  and  removed  by  vendee  is 
within  the  statute.^ 

Delivery  Necessary.  The  contract,  if  in  writing,  must,- of  course, 
be  delivered  to  take  effect.^^ 

Contract  to  Convey.  A  contract  to  convey  without  specifying  form 
of  deed  does  not  call  for  a  deed  with  covenants.^ 

Effect  of  Contract  in  Equity.  A  contract  for  sale  of  lands  constitutes 
the  intending  vendee  the  owner  in  equity,  and  a  loss  by  fire  before 
formal  conveyance  falls  on  hitn.^  The  vendee  now  has  a  lien  for 
advance  payments  on  a  failure  of  intending  vendor  to  convey.^* 

Administrator.  An  administrator  must  have  authority  to  sell  or 
his  contract  is  void.^ 

Part  Payment.  Part  payment  on  a  parol  contract  for  the  sale  of 
an  interest  in  lands  does  not  take  the  contract  out  of  the  statute.^ 

Effect  of  Statvte  as  to  Third  Person.  Oral  contracts  condemned  by  the 
statute  may  yet  be  good  agreements  as  to  third  persons  under 
some  circumstances.^ 


^f  Supra,  §  259;  Green  v.  Arm- 
strong, I  Den.  550;  Duncan  v.  Blair, 
S  id.  .196;  Thayer  v.  Rock,  13  Wend. 
53;  King  V.  Brown,  2  Hill,  485; 
Thompson  v.  Poor,  57  Hun,  285; 
Hagedorn  v.  Lang,  34  App.  Div.  1 17 ; 
Wheeler  v.  Hall,  54  id.  49;  Levin 
y.  Dietz,  106  id.  208;  Brustmann  v. 
Motrie,  118  id.  395;  Gross  v.  Gorch, 
124  id.  834;  Benedict  v.  Pincus,  191 
N.  Y.  377. 

18  McGregor  v.  Brown,  10  N.  Y. 
114,  117;  Bayles  v.  Strong,  104  App. 
Div.  153. 

i^See  the  author's  edition  of  N. 
Y.  Pcrs.  Prop.  Law,  p.  20  seq, 

«>  Volk  V.  Olsen,  54  Misc.  Rep.  227. 

21  Montauk  Association  v.  Daly,  62 
App.  Div.  loi, 

«Emcrick  v.  Hackett,  192  N.  Y. 
162. 

56 


28Sowell  V.  Underhill,  127  App^ 
Div.  92. 

^  See  Vendees'  Lien,  p.  710,  supra. 

^  Bauman  v.  Goldthorpe,  129  App. 
Div.  19. 

20  Rhodes  v.  Rhodes,  3  Sandf.  Ch. 
279;  Cagger  v.  Cagger,  43  N.  Y.  550; 
Levy  V.  Brush,  45  id.  589;  Miller  v. 
Ball,  64  id.  266;  Cooley  v.  Lobdell, 
153  id.  596^  601;  Russell  v.  Briggs, 
165  id.  SCO,  505;  York  v.  Washburn, 
118  Fed.  316;  Conlon  v.  Mission, 
etc.,  87  App.  Div.  165,  169;  Bovee  v. 
Barrett,  116  id.  20;  Quinto  v.  Alex- 
ander, 123  id.  i;  §  259,  Real  Prop. 
Law;  cf.  Malins  v.  Brown,  4  N.  Y. 
403,  407. 

27  Atlanta,  K,  &  N.  Ry.  Co.  v. 
Southern  Ry.  Co.,  131  Fed.  Rep. 
657. 
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Constniction.  The  statute  does  not  make  void  a  promise  to  pay  for 
lands  sold  and  conveyed  r»  nor  does  it  refer  to  executed  parol  con- 
tracts.2»  The  statute  refers  to  lands  situate  in  this  State,  not  in 
another.»<>  A  written  contract  may,  however,  be  rescinded  by 
parol.**  But  an  option  to  buy  real  property  may  not  be  extended 
by  parol.^ 

Merger  of  Contract  A  contract  of  sale  is  merged  in  a  subsequent 
deed  only  to  the  extent  which  the  deed  performs  it.** 

Judicial  Sales.  Judicial  sales  are  not  within  this  section,  and  a 
party  bidding  becomes  a  party,  to  the  action.^ 

Mutual  Wifla  Contracts  to  will  or  devise  lands  mutually  must  be 
in  writing.^ 

The  Writing  Required  to  Satisfy  the  Statute.  The  writing  or  memo- 
randum must  embody  the  whole  contract,  for  the  latter  cannot  be 
partly  in  writing  and  partly  by  parol.*®  But  the  writing  may  be 
composed  of  several  papers.*^  The  terms  "  writing  "  and  "  written  " 
include  every  legible  representation  of  letters  upon  a  material  sub- 
stance, except  when  applied  to  the  signature  of  an  instrument,** 
The  consideration  should  be  expressed  in  the  writing  or  be  appar- 


28  Thomas  v.  Dickinson,  12  N.  Y. 

28  Gage  V.  Gage,  13  App.  Div.  565; 
Brown  v.  Crabb,  156  N.  Y.  447 ; 
Schirmer   v.    Rehill,    57    Misc.    Rep. 

439- 

30BurrcIl  v'.  Root,  40  N.  Y.  496, 
498;  Marie  v.  Garrison,  13  Abb.  N. 
C.  210. 

*^  Proctor  V.  Thompson,  13  Abb. 
N.  C.  340;  Marie  v.  Garrison,  id. 
210,  296;  Weisbrod  v.  Dembosky,  25 
Misc.  Rep.  485. 

«2  Lawyer  v.  Post,  109  Fed.  512. 

83  Brunswick  Construction  Co.  v. 
Burden,  116  App.  Div.  468,  472. 

3*  Andrews  v.  Mahoney,  112  N.  Y. 

567. 

3«"^.9tt''rfl.  p.  810. 

86  Wright  V.  Weeks,  25  N.  Y.  153 ; 


Odell  V.  Montross,  68  id.  499; 
Wedick  v.  Mace,  n8  App.  Div.  ^^'J\ 
Reich  V.  Donovan,  126  'd.  52,  56; 
Ruggerio  v.  Leuchtenberg,  61  Misc. 
Rep.  298;  Drake  v.  Seaman,  97  N. 
Y.  230.  As  to  proof  aliunde  sec 
Winter  v.  Friedman,  iii  App.  Div. 
306;  Matter  of  Tuck,  95  id.  134; 
Bayles  v.  Strong,  104  id.  153.  As  to 
contents,  see  Pelletreau  v.  Brennan, 
113  App.  Div.  8c6;  Mentz  v.  New- 
witter,  122  N.  Y.  491 ;  Cooley  v. 
Lobdell,  153  id.  596. 

37Coe  V.  Toucli,  116  N.  Y.  273, 
277;  Tallman  v.  Franklin,  14  id. 
584;  Steinfield  v.  Wilcox,  26  Misc. 
Rep.  401 ;  Hagedom  v.  Lang,  34 
App.  Div.  117;  Levin  v.  Dictz,  106 
id.  2c8.  21 1 :  s.  c,  48  Misc.  Rep.  593. 

38  Chap.  677,  Laws  of  1892,  S  la. 
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€nt  therefronL*®  The  description  of  the  property  involved  need  not 
be  technical.*^ 

The  contract  must  be  subscribed  by  the  vendor  or  the  person  to 
be  charged;*^  it  is  not  enough  that  vendee  or  lessee  sign.*^  But 
it  need  not  be  subscribed  by  both  parties,*^  although  prudentially 
lessor  and  lessee  should  both  subscribe  a  lease.**  Auctioneers  are 
the  agents  of  both  parties.*®  An  agent  duly  authorized  may  sign 
for  his  principal,*®  and  the  authority  need  not  be  in  writing,*''  un- 
less the  contract  is  a  specialty*  when  the  authority  should  be  sealed.*® 
On  a  like  principle  may  rest  partnership  dealings  in  realty.*® 

The  writing  must  be  delivered  to  be  effective.*^ 

«>  Seymour    v.    Warren,    59    App.  •  S?  Misc.  Rep.  382;  Quinto  v.  Alex- 


Div.  120;  Brumm  v.  Gilbert,  27 
Misc.  Rep.  421;  af!d.,  50  App.  Div. 
430;  Becker  v.  Krank,  62  id.  314; 
Union  National  Bank  v.  Leary,  77 
id.  332;  Barkky  v.  Forbes,  118  N. 
Y.  580;  Gates  v.  Dudgeon,  173  id. 
426,  428;  cf,  Bradt  v.  Krank,  164  id. 
515,  521 ;  Schworin  v.  Goodrich,  29 
Misc.  Rep.  717,  722;  Benedict  v. 
Pincus,  191  N.  Y.  377,  383;  Pelle- 
treau  v.  Brennan,  113  App.  Div. 
S06;  Sarasohn  v.  Kamaiky,  52  Misc. 
Rep.  394;  Sturmdorf  v.  Saunders, 
117  App.  Div.  762;  Van  Name  v. 
Queen's  Land  &  Title  Co.,    130  id. 

8r7 

40  Davids  V.  Rogers,  108  App. 
Div.  338;  Pelletreau  v.  Brennan,  113 
id.  8o6. 

**  Edwards  v.  The  Farmer's  Fire 
Ins.  Co.,  21  Wend.  467;  Champlin  v. 
Parish,  11  Paige,  405;  Quinto  v. 
Alexander,  123  App.  Div.  i ;  cf. 
Montauk  Association  v.  Daly,  32 
Misc.  Rep.  558 ;  62  App.  Div.  loi ; 
Sturmdorf  v.  Saunders,  117  id.  762; 
Van  Name  v.  Queen's  Land  &  Title 
Co.,  130  id.  857. 

^Haydock  v.  Stow,  40  N.  Y. 
363 ;  De  Beerski  v.  Paige,  36  id.  537 ; 
Laugh  ran  v.  Smith,  75  id.  205. 

*8McCrea  v.  Purmont,  16  Wend. 
460;  Nat.  Fire  Ins.  Co.  v.  Loomis, 
II   Paige,  431;  Boehly  v.  Mansing, 


ander,  123  App.  Div.  i. 

**Jewett  V.  Griesheimer,  ico  App. 
Div.  210. 

*5Hagedom  v.  Lang,  34  App. 
Div.  .117;  chap.  376,  Laws  of  i^, 
S  50;  Trustees  Baptist  Church  v. 
Bigelow,  16  Wend.  28. 

*3  Haydock  v.  Stow,  40  N.  Y.  363, 
370;  Dykers  v.  Townsend,  24  id.  57; 
Hyatt  V.  Clark,  118  id.  563;  Stanton 
V.  Granger,  125  App.  Div.  174,  180; 
Van  Name  v.  Queen's  Land  &  Title 
Co.,  130  id.  857.. 

*7  Moody  V.  Smith,  70  N.  Y.  598 ; 
Newton  v.  Bronson,  13  id.  587; 
Worrall  v.  Munn,  S  id.  229,  243; 
Applebaum  v.  Galewski,  34  Misc. 
Rep.  281 ;  cf.  Griffin  v.  Baust,  26 
App;  Div.  553. 

48Briggs  v.  Partridge,  64  N.  Y. 
357,  3^3  \  Shaefer  v.  Henkel,  75  id. 
357;'  Spencer  v.  Huntington,  100 
App.  Div.  463;  affd.,  183  N.  Y.  506; 
Stanton  v.  Granger,  125  App.  Div. 
174;  cf.  Kcrnochan  v.  Wilkin  s,  3 
id.  596,  where  specialty  was  made 
by  trustees  in  their  individual 
names. 

«>Traphagcn  v.  Burt,  67  N.  Y. 
30;  Babcock  v.  Read,  99  id.  609; 
Hollister  v.  Simonson,  36  App.  Div. 
63;  Bailey  v.  Weed,  id.  611;  supra, 

pp.  39Q,  435.  806. 

w  Montauk  Association  v.  Daly, 
62  App.  Div.  loi;  I  244,  Real  Prop. 
Law. 
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Statute  of  Frauds,  how  Construed.  In  this  connection  it  should  be 
remembered,  that  a  court  of  equity  will  never  permit  the  Statute  of 
Frauds  to  be  used  as  an  instrument  of  fraud." 

Effect  of  Recording.  The  effect  of  recording  an  executory  contract 
for  the  sale  of  land  is  not  to  make  it  operative  as  notice.*^ 

Section  242,  Supra.  The  commentary  under  this  section  is  illus- 
trated by  that  under  section  242  of  this  act*^ 

Pleading.  The  Statute  of  Frauds  must  ordinarily  be  pleaded  to 
be  availed  of.*^    An  issue  of  written  Contract  is  sufficient.** 


w  Wood  V.  Rabe,  96  N.  Y.  414 ; 
Noble  V.  McGuirk,  16  Misc.  Rep. 
461 ;  Mackall  v.  Olcott,  93  App.  Div. 
282,  290;  Miller  v.  Ball,  64  N.  Y. 
286;  Canda  v.  Totten,  157  id.  281; 
Wood  V.  Mulock,  48  N.  Y.  Super. 
Ct.  70,  80;  Bennett  v.  Abrams,  41 
Barb.  619,  624;  §  234,  Real  Prop. 
Law;  c/.  2  White  &  Tudor,  Lead. 


Cas.  in  £q.  508,  note;  see  above,  p. 

813. 

^Set  below,  under  I  294,  Real 
Prop.  Law. 

53  Supra,  p.  803,  seq. 

w  See  above,  under  I  242. 

w  Levin  v.  Dietz,  106  App.  Div. 
208;  Daniels  v.  Rogers^  108  kL  yA 
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§260.  Effect  of  grant  or  mortgage  of  real  property  ad- 
versely possessed.  A  grant  of  real  property  is  absolutely 
void,  unless  the  same  shall  be  made  to  the  people  of  the 
state  of  New  York,  if  at  the  time  of  the  delivery  thereof, 
such  property  is  in  the  actual  possession  of  a  person  claim- 
ing under  a  title  adverse  to  that  of  the  grantor;  but  such 
possession  does  not  prevent  the  mortgaging  of  such  prop- 
erty, and  such  mortgage,  if  duly  recorded,  binds  the  proi> 
crty  from  the  time  the  possession  thereof  is  recovered  by 
the  mortgagor  or  his  representatives,  and  has  preference 
over  any  judgment  or  other  instrument,  subsequent  to  the 
recording  thereof ;  and  if  there  are  two  or  more  such  mort- 
gages, they  severally  have  preference  according  to  the  time 
of  recording  thereof,  respectively. 

As  amended  by  chapter  4B1,  Laws  of  1909: 

Fonnerly  section  225,  Real  Property  Law  of  i8g(S,  chapter  XLVI,  General 
Laws: 

I  225.  Effect  of  grant  or  mortgage  of  real  property  adversely  possessed. — 
A  grant  of  real  property  is  absolutely  void,  if  at  the  time  of  the  delivery 
thereof,  such  property  is  in  the  actual  possession  of  a  person  claiming  under 
a  title  adverse  to  that  of  the  grantor;  but  such  possession  does  not  prevent 
the  mortgaging  of  such  property,  and  such  mortgage,  if  duly  recorded,  binds 
the  property  from  the  time  the  possession  thereof  is  recovered  by  the  mort- 
gagor or  his  representatives,  and  has  preference  over  any  judgment  or 
other  instrument,  subsequent  to  the  recording  thereof;  and  if  there  are  two 
or  more  such  mortgages,  they  severally  have  preference  according  to  the 
time  of  recording  thereof,  respectively.*^ 

Section  225  was  formerly  i  Revised  Statutes,  739,  sections  147,  148: 
i  147.  Every  grant  of  lands  shall  be  absolutely  void,  if  at  the  time  of  the 
delivery  thereof,  such  lands  shall  be  in  the  actual  possession  of  a  person 
claiming  under  a  title  adverse  to  that  of  the  grantor.^ 

I  148.  But  every  person  having  a  just  title  to  lands,  of  which  there  shall 
be  an  adverse  possession,  may  execute  a  mortgage  on  such  lands;  and  such 
mortgage,  if  duly  recorded,  shall  bind  the  lands  from  the  time  the  possession 
thereof  shall  be .  recov^ered,  by  the  mortgagor  or  his  representatives.  And 
every  such  mortgage  shall  have  preference  over  any  judgment  or  other  in- 
strument, subsequent  to  the  recording  thereof;  and  if  there  be  two  or  more 
such  mortgages,  they  shall  severally  have  preference  according  to  the  time 
of  recording  the  same  respectively.** 

.60  Repealed  by  Real  Prop.  Law  of         68  Repealed,   chap.    547,   Lawa    of 
1909,  §  460,  art.  14,  chap.  50,  Con-      1896. 
solidated  Laws. 

67  Repealed,   chap.    547,    Laws   of 
X89& 
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Origiii  of  this  finactment  The  origin  of  this  section  is  to  be  found 
in  ancient  statutes.  It  is  professedly  taken  from  the  revision  of 
1813,*^  which  in  turn  revised  and  consolidated  the  earlier  revision, 
by  Messrs.  Jones  and  Varick,of  the  English  statutes  in  force  in  New 
York  prior  to  independence.^  By  the  common  law,  a  conveyance  to 
a  third  person  of  lands  held  adversely  at  the  time  was  void  as  an  act 
of  maintenance.®*'  The  original  statute  (32  Hen.  VIII,  chap.  9) 
prohibited  the  sale  of  any  right  or  title  to  hereditaments,  unless  the 
seller,  or  his  ancestor,  or  those  by  whom  he  claimed,  had  been  in 
possession  of  the  same,  etc,  etc.,  for  one  year  next  before  the  sale.^ 
The  Revised  Statutes  omitted  the  exception  in  regard  to  one  year's 
possession.® 

Conveyance  of  Lands  adversely  Held  Void,  when.  A  conveyance  of  lands 
adversely  held  is  void  as  against  the  possessor,  even  though 
the  title  under  which  the  possessor  holds  may  be  bad.®*  But  in 
respect  to  the  rest  of  the  world,  such  a  conveyance  is  prima  facie 
operative  and  passes  title  from  grantor  to  grantee.^ 

This  section  applies  to  estates  not  of  freehold  as  well  as  to  estates 
of  freehold  and  an  assignment  of  a  lease  for  lives  where  the  lands 
are  adversely  possessed  gives  no  title.®® 

This  Section  for  the  Benefit  of  Claimants.     The  statute  declaring  the 

deed  void  is  for  the  benefit  of  the  claimant,  and  he  niay  renounce 

the  benefit  of  it.®' 
Is  this  Section  Ajpplicable  to  Conveyances  by  K^ecutor  nnder  Power? 

Whether  this  section  is  applicable  to  a  conveyance  by  an  executor 


» Revisers'  note  to  i  R.  S.  739. 
I  147;  I  R.  L.  173. 

W2  Greenl.  38;  i  K.  &  R.  343;  2 
J.  &  V.  208;  supra,  pp.  68,  87.  116, 
804. 

«i  Co.  Litt.  214a;  Plowden,  88; 
Crary  v.  Goodman,  22  N.  Y.  170, 
176. 

®2  See  a  very  valuable  disquisition 
on  the  English  Act,  its  effect  and 
scope,  19  Harv.  Law  Rev.  267  seq. 

«3  Revisers'  note  to  i  R.  S.  739, 
ft   147;   Lalor,  Real   Prop,   in   N.  Y. 

253. 
•'--  Tackson  v.  Todd,  2  Caines,  183; 

Roscbnom   v.   Van   Vcchten,    5   Den. 

414;   Livinp^ston   v.    Proseus,   2   Hill, 

526:   Poor  v.   llorton,  15  Barb.  485: 

Howard    v.     Howard,     17    id.     663; 


Jackson  v.  Brinkerhoff,  3  Johns. 
Cas.  loi ;  Towle  v.  Remsen,  70  N. 
Y.  303;  Lambert  v.  Huber,  22  Misc. 
Rep.  462;  Dever  v.  Hagerty,  .169  N. 
Y.  481;  Pearce  v.  Moore,  114  id. 
256;  Clark  V.  Durland,  35  App.  Div. 
312,  320;  Merritt  v.  Smith,  27  Misc. 
Rep.  366;  cf.  Arents  v.  Long  Island 
R.  R.  Co..  156  N.  Y.  i;  Oilman  v. 
Dolan,  114  App.  Dtv.  774;  Gretn  v, 
Horn,  128  id.  686. 

65  Poor  V.  Horton,  15  Barb.  485; 
Livingston  v.  Proseus,  2  Hill,  526; 
Hamilton  v.  VVritrht,  37  N.  Y.  502: 
Shattuck  V.  Lamb,  65  id.  499;  cf. 
Green  v.  Horn.  128  App.  Div.  686. 

«5Mosher  v.  Yost,  33  Barb.  277. 

^  Keneda  v.  Gardner,  4  Hill.  469 ; 
Cameron  v.  Irvin,  5  id.  272,  279. 
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acting  under  a  power  of  sale  given  by  a  will,  where  the  property 
is  held  adversely,  is  in  doubt.^ 

Section  does  not  Apply  to  Assignees  in  Bankruptcy.  This  provision  does 
not  apply  to  a  deed  from  an  assignee  in  bankruptcy,  inad«  in  pur- 
suance of  an  order  of  the  bankruptcy  court^ 

Section  does  not  Apply  to  Disputed  Boundaries.  This  statute  does  not 
invalidate  a  grant  where  grantor  is  possessed  of  the  greater  part  of 
the  lands  conveyed,  but  by  reason  of  a  disputed  boundary  is  kept 
out  of  part  of  the  land  thus  conveyed,^®  or  out  of  appurtenances 
theretoJ^ 

Section  does  not  Apply  to  Widow's  Title  to  Dower.  This  section  does 
not  apply  to  assignments  of  widow's  title  to  dower  before  admeas- 
urement, although  she  is  out  of  possession  and  the  heir  holds  ad- 
versely to  her.^ 

Vendees.  Nor  does  this  section  apply  to  vendees  in  possession 
under  contract  of  purchase.''* 

Actual  Possession  under  Adverse  Title.  To  make  the  possession  of  land 
adverse,  so  as  to  avoid  a  deed  thereof  under  this  statute  against 
champerty,  such  possession  must  be  under  claim  of  some  specific 
title,  or  else  under  some  judgment,  decree  or  executed  process  of 
some  court.''* 


«8Bullard    v.    Bicknell,    26    App. 

Div.  319. 

^Coleman  v.  Manhattan  Beach 
Imp.  Co.,  94  N.  Y.  229;  Knapp  v. 
Burton,  7  N.  Y.  Civ.  Proc.  Rep. 
448;  cf.  Christie  v.  Gage,  71  N.  Y. 
189. 

TONorthport  R.  E.  &  I.  Co.  v. 
Hendrickson,  139  N.  Y.  440;  Dan- 
ziger  v.  Boyd,  120  id.  628,  and  cases 
there  cited;  Thompson  v.  Burhans, 
79  id*  93;  Code  Civ.  Proc,  §  370; 
cf.  Hallas  v.  Bell,  53  Barb.  247; 
Archibald  v.  N.  Y.  Cent.  R.  R.  Co., 
I  App.  Div.  251. 

'^^  Corning  v.  Troy  Iron  &  Nail 
Factory,  40  N.  Y.  191 ;  39  Barb.  311; 
Voight  v.  Meyer,  42  App.  Div.  35a 

W  Tompkins  v.  Fonda,  4  Paige, 
448. 

73  Titcomb  v.  Fonda,  J.  &  G.  R.  R. 
Co.,  38  Misc.  Rep.  630. 

"J^^Code  Civ.  Proc.,  §  370;  and  see 
tit.  I  of  chap.  4,  Code  Civ.  Proc.  gen- 


erally; Crary  v.  Goodman,  22  N.  Y. 
170;  Stevens  v.  Hauser,  39  id.  302; 
Higinbottom  v.  Stoddard,  72  id.  94; 
Christie  v.  Gage,  71  id.  189,  192;  In 
Matter  of  Dept.  of  Parks,  yz  id.  560; 
Danziger  v.  Boyd,  120  id.  628;  Knel- 
ler  V.  Lang,  137  id.  589;  Arents  v. 
Long  Island  R.  R.  Co.,  156  id.  i; 
Moody  V.  Moody,  16  Hun,  189 ;  Fish 
V.  Fish,  39  Barb.  513;  Hallas  v.  Bell, 
53  id.  247;  Nash  v.  Kemp,  12  Hun, 
592;  Fortmann  v.  Wheeler,  84  id. 
278;  Jones  V.  Wright,  85  id.  35; 
Church  V.  Schoonmaker,  115  N.  Y. 
570,  573;  American  Bank  Note  Co. 
V.  N.  Y.  El.  R.  R.  Co.,  129  id.  252, 
263;  Finn  v.  Lally,  i  App.  Div.  411, 
415;  Biglow  V.  Biglow,  39  id.  103; 
Willey  V.  Greenfield,  64  id.  220; 
Knapp  V.  Burton,  7  N.  Y.  Civ.  Proc. 
Rep.  448;  cf.  Broiestcdt  v.  South 
Side  R.  R.  Co.  of  L.  I.,  55  N.  Y. 
220. 
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Title  Adverse  to  Grantor.  In  order  to  avoid  a  conveyance  under 
this  section,  the  title  of  the  actual  possessor,  if  bona  fide,  may  be 
derivative  from  a  mere  occupant  or  a  claimant,^^  provided  it  be 
hostile  in  its  inception  and  not  subservient  to  a  higher  title,^®  and 
be  a  written  instrument  in  due  formJ^ 

Actual  Possession  Reqmsite.  To  avoid  a  deed  for  champerty  actual, 
not  constructive,  adverse  possession  in  another  is  required/^  The 
presumption  is  that  possession  is  subordinate  to  a  legal  title,"'®  and 
a  single  statement  by  a  possessor,  that  he  claims  no  title,  fastens  a 
character  upon  his  possession  .which  makes  it  unavailable  for  the 
establishment  of  a  right  by  adverse  possession.®*^  Adverse -posses- 
sion cannot  be  established  under  a  tax  lease.®* 

Conveyance  by  Reversioners  or  Remaindermen.  Where  tenant  for  life 
conveys  a  fee,  the  possession  thereunder  is  not  adverse  during  the 
life  of  such  life  tenant,  and  a  conveyance  by  reversioner  or  re- 
mainderman is  not  void  under  this  section.®^ 

Section  does  not  Apply  to  Conveyances  from  the  State.  The  objection, 
that  a  conveyance  is  void  because  the  grantor  is  out  of  possession, 
does  not  apply  to  a  patent  or  deed  of  land  from  The  People  of  the 
St^te.83 


^  §  369,  G^de  Civ.  Proc. ;  Jackson 
v.  Elston,  12  Johns.  452;  Jackson  v. 
Foster,  id.  488;  Bradstreet  v.  Clarke, 
12  Wend.  602,  674;  Briggs  v.  Pros- 
ser,  14  id.  227;  Jackson  v.  Woodruf, 
I  Cow.  276,  286;  Gapp  V.  Bromag- 
ham,  9  id.  530;  Livingston  v.  The 
Peru  Iron  Co.,  9  Wend.  511;  Vroo- 
man  v.  Shephard,  14  Barb.  441 ;  City 
of  La  Crosse  v.  Cameron,  40  Fed. 
264;  Farrar  v.  Bemheim,  74  id.  435; 
cf.  Bissing  v.  Smith,  85  Hun,  564. 

^0  Jackson  v.  Brainard,  5  Cow.  74; 
Jackson  v.  Hill,  5  Wend.  532; 
Church  V.  Wright,  4  App.  Div.  312; 
Church  V.  Shultes,  id.  378. 

^7  Arents  v.  Long  Island  R.  R.  Co., 
156  N.  Y.  I,  7. 

^Dawley  v.  Brown,  79  N.  Y.  390; 
Archibald  v.  N.  Y.  C  &  H.  R.  R  R. 
Co.,  157  id.  574;  Qark  v.  Davis,  28 
*hb.  N.  C.  135,  137. 


^Dc  Lancey  v.  Piepgras,  138  N. 
Y.  26;  Miller  v.  Warren,  94  App. 
Div.   192. 

80  Dc  Lancey  v.  Hawkins,  23  App. 
Div.  8. 

*i  Sanders  v.  Riedinger,  19  Misc. 
Rep.  289;  s.  c,  30  App.  Div.  277; 
Greenleaf  Case,  141  N.  Y.  395,  399; 
Archibald  v.  N.  Y.  C.  &  H.  R.  R.  R. 
Co.,  157  id.  574;  Beasel  v.  Gray,  62 
id.  632;  Bedell  v.  Shaw,  59  id.  46; 
Sands  v.  Hughes,  53  id.  287,  294. 

82  Christie  v.  Gage,  71  N.  Y.  189 ; 
Clarke  v.  Hughes,  13  Barb.  147; 
Qute  V.  N.  Y.  C  &  H.  R.  R.  R.  Cow, 
120  N.  Y.  267,  273. 

88  Jackson  v.  Guniaer,  2  Cow.  552 ; 
Candce  v.  Hayward,  37  N.  Y.  653, 
656;  Brady  v.  Begun,  36  Barb.  533; 
§  260,  supra. 
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Section  does  not  Apply  to  Court's  Officers,  etc.  This  section  has  no 
application  when  the  conveyance  is  pursuant  to  an  order  of  a  court 
of  competent  jurisdiction.*^'^ 

Exception  Tolerating  Mortgage  of  Lands  Adversely  Held  by  Claimant. 
The  exception  allowing  a  claimant  to  lands  held  adversely  to  mort- 
gage them  was  a  compromise  with  the  old  law.^  It  was  introduced 
in  the  Revised  Statutes****  by  the  revisers,^  and  permits  a  mortgage 
in  a  case  where  a  deed  would  be  invalid.^ 

Section  does  not  Apply  to  Reconveyances  by  Reason  of  Defects  in  Former 
Deeds.  A  conveyance  by  a  grantor  to  a  grantee,  both  out  of  pos- 
session, given  to  remedy  a  defect  because  of  failure  to  express  a 
consideration  in  a  former  deed  executed  by  the  grantor,  and  to 
fortify  the  title  of  the  possessor  of  the  premises,  or  a  title  derived 
from  him,  is  valid  for  that  purpose,  and  to  estop  the  grantor  from 
setting  up  the  defect.®® 

Remedy  when  Conveyance  Void.  When  a -conveyance  is  void  under 
this  section,  grantee  may  still  sue  in  grantor's  name,  by  express 
provision  of  the  Code  of  Civil  Procedure,  to  recover  possession  of 
the  property*^ 

Defense  of  Statute  Must  be  Pleaded.  When  plaintiff  in  ejectment  claims 
under  a  deed,  void  under  this  section,  the  defendant  must  plead 
the  invalidity  in  order  to  make  the  defense  available.®* 

Chapter  481,  Laws  of  1909.  This  chapter  excepted  from  the  opera- 
tion of  this  section  grants  made  to  The  People  of  the  State  of  New 
York.  The  section  as  it  stands  in  this  book  is  taken  from  the 
amendatory  act,  so  as  to  present  the  law  as  it  stands  at  present. 

• 
s^Knapp  v.  Burton,  7  N.  Y.  Civ.      at  p.  411;  Towle  v.  Remsen,  70  id. 

Proc.  Rep.  448;  Smith  v.  Scholtz,  68  303,  318;  cf.  Marden  v.  Dorthy,  160 

N.  Y.  41,  S3'f  Christie  v.  Gage,  71  id.  id.  39. 

189;    De  Garmo  v.    Phelps,   176  id.  «*  Fryer  v.   Rockefeller,  63  N.  Y. 

455;  cf.  Eisemann  v.  Lapp,  38  Misc.  268;    Lambert   v.    Huber,    22    Misc. 

Rep.  14,  17.  Rep.  462. 

«^i  R.  L.  172.  ^§  III,  old   Code;    S  1501,   Code 

*i  R,  S.  739,  §  148;  S  260,  Real  Civ.    Proc;    Dever   v.    Hagerty,   43 

Prop.  Law;  Penal  Code,  §§  130,  131.  App.  Div.  354;  revd.,  169  N.  Y.  481; 

8^  Note  of  Revisers  to  i  R.  S.  739,  Ten  Eyck  v.  Witbeck,  55  App.  Div. 

f  148.  165,  167. 

88  Penal  Code,  I  131 ;  Ten  Eyck  v,  9^  Ten   Eyck  v.  Witbeck,  55  App. 

Craig,  62  N.  Y.  406;  and  see  brief  Div.  165. 


890  Conveyances  and  Mortgages.  §  261 

§261.  Maintenaaoe  of  telegraph  or  other  electric  wires 
raises  no  presnmption  of  grant.  Whenever  any  wire  or 
cable  used  for  any  telegraph,  telephone,  electric  light  or 
other  electric  purpose,  or  for  the  purpose  of  communica- 
tion otherwise  than  by  the  aid  of  electricity,  is  or  shall  be 
attached  to,  or  does  or  shall  extend  upon  or  over  any  build- 
ing or  land,  no  lapse  of  time  whatever  shall  raise  a  pre- 
sumption  of  any  grant  of,  or  justify  a  prescription  of  any 
perpetual  right  to,  such  attachment  or  extensi<m. 

Fomierly  chapter  40^  Laws  of  1886: 

CHAPTER  4a 

An  Act  relatiiig  to  telegraph,  telephone,  electric  light  tad  other  wires  and 

cables. 
Passed  March  8,  x886.   • 

The  People  of  the  State  of  New  York,  represented  in  Senate  emd 
Assembly,  do  enact  as  follows; 

Section  i.  Whenever  any  wire  or  cable  used  for  any  telegraph,  telephone, 
electric  light  or  other  electric  purpose,  or  for  the  purpose  of  bommtinicatioa 
otherwise  than  by  the  aid  of  electricity,  is  or  shall  be  attached  to,  or  does 
or  shall  extend  upon  or  over  any  building  or  land,  no  lapse  of  time  what- 
ever shall  raise  a  presumption  of  any  grant  of,  or  justify  a  prescription  of 
any  perpetual  right,  to  such  attachment  or  extension. 

f  2.  This  act  shall  take  effect  immediately.^ 

Comment.  It  is  obvious  that  this  very  proper  act  operates  to  relieve 
owners  of  real  estate  of  a  presumption  which  ordinarily  attaches  to 
a  continuous  possession  for  ^  great  length  of  time.**  Telephone, 
and  other  companies  of  a  like  kind,  frequently  lead  their  wires 
across  premises  without  the  owner's  consent,  and  there  they  often 
remain  indefinitely  without  the  owner's  knowledge.  This  section 
prevents  any  claim  of  right  from  such  a  trespass. 

Public  service  corporations  are  often  indifferent  to  the  rights  of 
owners  of  real  property.  They  too  often  regard  the  exigencies  of 
their  service  as  paramount,  and  they  ignore  the  exclusive  rights 
which  by  law  attach  to  the  ownership  of  real  property.  This  sec- 
tion is  intended  to  curb  this  propensity 

92  Repealed  by  Real  Prop.  Law  of  ^  Hall  v.  State  of  New  York,  99 
1909,  §  460,  art.  14,  chap.  50,  Con-  App.  Div.  96 ;  and  see  chap.  XXXVT, 
solidated   Laws.     See  below,   S  460.      Gerard  on  Titles   (5th  ed.),  831. 


-^  262  Fraudulent  Conveyances.  891 

§  262.  Conveyances  with  intent  to  defraud  purchasers  and 

incumbrancers  void.  A  conveyance  of  an  estate  or  inter- 
est in  real  property,  or  the  rents  and  profits  thereof,  and 
every  charge  thereon,  made  or  created  with  intent  .to  de- 
fraud, prior  or  subsequent  purchasers  or  incumbrancers,  for 
a  valuable  consideration,  of  the  same  real  property,  rents 
or  profits,  is  void  as  against  such  purchasers  and  incun>- 
brancers.  Such  a  conveyance  or  charge  shall  not  be  deemed 
fraudulent  in  favor  of  a  subsequent  purchaser  or  incum-. 
brancer,  who,  at  the  time  of  his  purchase  or  incumbrance, 
has  actual  or  legal  notice  thereof,  unless  it  appears  that  the 
grantee  in  the  conveyance,  or  the  person  to  be  benefited  by 
the  charge,  was  privy  to  the  fraud  intended. 

Formerly  section  226,  Real  Property  Law  of  1896,  chapter  XLVI,  General 
Laws: 

fi  226.  Conveyances  with  intent  to  defrand  pnrchasers  and  tnciimbranceTs 
"^d, —  A  conveyance  of  an  estate  or  interest  in  real  property,  or  the  rents 
and  profits  thereof,  and  every  charge  thereon,  made  or  created  with  intent 
to  defraud  prior  or  subsequent  purchasers  or  encumbrancers,  for  a  valuable 
consideration,  of  the  same  real  property,  rents  or  profits,  is  void  as  against 
such  purchasers  and  encumbrancers.  Such  a  conveyance  or  charge  shall  not 
be  deemed  fraudulent  in  favor  of  a  subsequent  purchaser  or  encumbrancer, 
who,  at  the  time  of  his  purchase  or  encumbrance,  has  actual  or  legal  notice 
thereof,  unless  it  appears  that  the  grantee  in  the  conveyance,  or  the  person 
to  be  benefited  by  the  charge,  was  privy  to  the  fraud  intended.®*' 

Section  226  was  formerly  2  Revised  Statutes,  134,  section  i,  2: 
Section  i.  Every  conveyance  of  any  estate  or  interest  in  lands,  or  the 
rents  and  profits  of  lands,  and  every  charge  upon  lands,  or  upon  the  rents 
and  profits  thereof,  made  or  created,  with  the  intent  to  defraud  prior  or 
subsequent  purchasers  for  a  valuable  consideration,  cf  the  same  lands,  rents 
or  profits,  as  against  such  purchasers,  shall  be  void.^ 

S  2.  No  such  conveyance  or  charge,  shall  be  deemed  fraudulent,  in  favor 
of  a  suBsequent  purchaser,  who  shall  have  actual  or  legal  notice  thereof,  at 
the  time  of  his  purchase,  unless  it  shall  appear  that  the  grantee  in  such  con- 
veyance, or  person  to  be  benefited^  by  such  charge,  was  privy  to  the  fraud 
in  tended,  w 

w  Repealed  by  Real  Prop.  Law  of  •«  "  Benefitted.'*    So  in  original  ati- 

1909,  §  460,  art.   14,  chap.  50,  Con-  thorized     edition    of    the    Revised 

solidated   Laws.     See  below,   $  460.  Statutes. 

^Repealed,    chap.    547,    Laws    of  *>7 Repealed,    chap.    547,    Laws    of 

1896.  1896. 
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Origin  of  this  Bnactment.  These  sections  of  the  Revised  Statutes 
were  taken  from  an  act  of  1813,^  which  in  turn  was  derived  from 
an  act  of  1787,  reported  by  Messrs.  Jones  &  Varick,  and  contained 
in  their  Revision,^  purporting  to  re-enact  in  the  State  of  New  York 
those  English  statutes  in  force  in  the  province  of  New  York,  prior 
to  Independence.^  The  act  of  1787^  was  taken  from  the  English 
statute  against  fraudulent  conveyances,  2^  Elizabeth,  chapter  4,  sec- 
tion I  (made  perpetual  by  30  Eliz.,  chap.  18).  Prior  to  Inde- 
pendence, the  act  T.J  Elizabeth,  chapter  4,  was,  therefore,  in  force 
in  New  York,  although  never  expressly  re-enacted  in  the  province.' 

The  history  of  the  New  York  statutes  against  fraudulent  convey- 
ances prior  to  the  above-mentioned  year  1787  is  briefly  told :  The 
"  Dulce's  Lawes  "  of  166;^  contained  several  general  provisions  * 
In  1683  "  an  act  to  prevent  frauds  in  conveyancing  of  lands  "  was 
enacted,  but  it  refers  only  to  the  registration  of  deeds.*  In  1771, 
conveyance  of  lands,  in  pursuance  of  any  lottery  scheme,  was  made 
void.®  In  1775  ^  more  extended  act  was  passed,  regulating  bills 
of  sale  only.^  With  these  exceptions,  the  law  of  New  York,  prior 
to  1787,  in  so  far  as  It  concerned  fraudulent  conveyances,  stood 
wholly  on  the  statutes  of  Elizabeth.® 

Application  of  the  Statute  %^  Elizabeth.  The  object  of  the  statute  27 
Elizabeth  being  to  give  full  protection  to  subsequent*  purchasers 
against  prior  voluntary  conveyances,  it  was  decided  in  England  that» 
in  consequence,  a  prior  voluntary  conveyance  was  void  as  against 
a  subsequent  purchaser  or  mortgagee  (from  or  of  the  voluntary 
grantor),  -whether  with  or  without  notice,  but  not  from  or  of  his 
heir  or  devisee ;  and  even  after  a  bill  filed  to  enforce  such  prior  con- 
veyance, if  not  actually  on  valuable  consideration,  and  although  such 
conveyance  might  be  bona  fide  and  on  good  consideration ;  *  *  * 
it  was  void  on  the  ground  that  the  statute  in  every  such  case  in- 
ferred fraud.® 

The  Statutes  of  Elizabeth.  The  statute  2y  Elizabeth,  chapter  4,  was 
not  at  variance  with  the  commo     law.^^     It  protected  subsequent 

®8  I  R.  L.  75 ;  note  of  Revisers  to         ^  Vol.   I,   p.    141,   State  Rev.   Col. 

2  R.  S.  134,  §  I.  Laws. 

w  2  J.  &  V.  88,  §  3,  "An  act  for  « Van  Schaack,  676. 

the  Prevention  of  Frauds."  ^chap.  72,  Laws  of  1775. 

"^  Supra,  pp.  68,  87,  116,  804.  ®4  Kent,  Comm.  462,  463. 

2  2  J.  &  V.  88,  8  3.  0  Smith,  Real  &  Pers.  Prop.  683. 

3  4  Kent,  Comm.  462.  ^0  May,    Fr.    Conv.    3.      Cf.    Rob, 
*  Tit.    "  Conveyances,    Deeds    and  Conv.  pp.  13,  14. 

Writings."     Vol.  i,  p.  30,  State  Rev. 
Col.  La\%  ;,  ed.  of  1897. 


^  262 


Fraudulent  Conveyances. 


893 


purchasers.  The  statute  13  Elizabeth,  now  embodied  in  the  next 
section  of  this  act/^  governed  creditors  and  their  actions.^^  The 
statute  2,y  Elizabeth,  chapter  4,  has  received  a  thorough  discussion 
in  England,^*  and  a  comparatively  slender  one  in  this  State,  owing 
to  the  local  necessity  of  recording  all  conveyances,  and  iheir  con- 
structive notice  when  recorded. 

a  Revised  Statutes,  234,  Section  a.  The  portion  of  section  262  of  The 
Real  Property  Law  which  was  formerly  embodied  \n  2  Revised 
Statutes,  134,  section  2,**  was  intended  to  settle  negatively  the  ques- 
tion whether  a  subsequent  purchaser  with  notice  could  set  aside  a 
prior  voluntary  conveyance,  as  the  affirmative  rule  then  prevailing 
in  England  was  deemed  illogical  and  improper.**^  Such  convey- 
ances, like  other  assignments,  were  always  regarded  as  valid  be- 
tween the  immediate  parties,  so  far  as  executed  ;*®  but  courts  would 
not  lend  their  aid  to  enforce  them,  even  inter  partes,  when  wholly 
executory.*^ 

Conveyance  to  Defraud  Intending  Wife  and  Marriage  Settlement.  A  con- 
veyance to  defraud  intending  wife  is  void,  and  after  marriage  she 
may  bring  an  action  to  set  it  aside.^®  Marriage  is  itself  the  highest 
consideration  known  to  the  law,  and  a  settlement  on  an  intending 
wife  will  often  be  supported,  if  the  inducement  of  the  marriage,  as 
against  subsequent  purchasers  or  prior  creditors.*® 

Connection  of  tliis  Section.  This  section  of  this  act  must  be  read  in 
connection  with  sections  264  and  265  of  the  same  act. 


^*  i  26s,  Real  Prop.  Law. 

^2  Roberts  v.  Anderson,  3  Johns. 
Ch.  731. 

^3  See  Roberts  on  Conveyances 
tinder  this  statute,  and  remarks, 
supra,  p.  612,  under  §  144,  Real  Prop. 
Law. 

1*  Supra,  p.  891. ' 

J*  Revisers'  note  to  2  R.  S.  134, 
f  2;  Verplanck  v.  Sterry,  12  Johns. 
536;  Cathcart  v.  Robinson,  5  Pet. 
(U.  S.)  264;  Roberts  v.  Anderson, 
3  Johns.   Ch.  371 ;   4   Kent,   Comm. 

463  ^^Q' 

J«Ames  v.  Blunt,  5  Paige,  13; 
Jackson  v.  Cadwell,  i  Cow.  622; 
Jackson  v.  Gamsey,  16  Johns.  i8p; 


Moscly  V.  Mosely,  15  N.  Y.  334; 
Gibson  v.  Nat.  Park  Bank,  98  id.  87, 
98;  Becknell  v.  Lancaster  Ins.  Co., 
I  T.  &  C.  215;  affd.,  58  N.  Y.  677. 

17  Mosely  v.  Moscly,  15  N.  Y.  334. 

i«  Youngs  v.  Carter,  i  Abb.  N.  C. 
136;  affd.,  10  Hun,  194. 

^*  Verplanck  v.  Sterry,  12  Johns. 
536 ;  Whelan  v.  Whelan,  3  Cow.  537 ; 
Prewit  V.  Wilson,  103  U.  S.  22; 
Wood  V.  Jackson,  8  Wend.  9;  4 
Kent,  Cottim.  464;  Carr  v.  Breese, 
81  N.  Y.-  584;  Neubcrger  v.  Kein, 
134  id.  35;  Kramer  v.  Kramer,  90 
App.  Div.  176,  180;  cf.  Flory  v. 
Houck,  40  Atl.  482;  Sarasohn  v. 
Kamaiky,  52  Misc.  Rep.  394. 
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§  263.  Conveyances  with  intent  to  defraud  creditors  void. 

A  conveyance  or  assignment  in  writing  or  otherwise,  of  an 
estate,  interest,  or  existing  trust  in  real  property,  or  the 
rents  or  profits  issuing  therefrom,  or  a  charge  on  real  prop- 
erty, or  on  the  rents  or  profits  thereof,  made  with  the  intent 
to  hinder,  delay  or  defraud  creditors,  or  other  persons,  of 
their  lawful  suits,  damages,  forfeitures,  debts  or  demands, 
or  a  bond  or  other  evidence  of  debt  given,  suit  commenced 
or  decree  or  judgment  suffered,  with  the  like  intent,  is  void 
as  against  every  person  so  hindered,  delayed  or  defrauded. 

Formerly  section  227,  Real  Property  Law  of  1896,  chapter  XLVI, 
General  Laws: 

§  227.  Conveyances  with  intent  to  defraud  creditors  void. —  A  conveyance 
or  assignment  in  writing  or  otherwise,  of  an  estate,  interest,  or  existin^r 
trust  in  real  property,  or  the  rents  or  profits  issuing  therefrom,  or  a  charge 
on  real  property,  or  on  the  rents  or  profits  thereof,  made  with  the  intent 
to  hinder,  delay  or  defraud  creditors,  or  other  persons,  of  their  lawful 
suits,  damages,  forfeitures,  debts  or  demands,  or  a  bond  or  other  evidence 
of  debt  given,  suit  commenced  or  decree  or  judgment  suffered,  with  the 
like  intent,  is  void  as  against  every  person  so  hindered,  delayed  or  de- 
frauded .20 

Section  227  was  formerly  2  Revised  Statutes,  137,  section  i: 
§  I.  Every  conveyance  or  assignment,  in  writing  or  otherwise,  of  any 
estate  or  interest  in  lands,  or  in  goods  or  things  in  action,  or  of  any  rents 
or  profits  issuing  therefrom,  and  every  charge  upon  lands,  goods,  or  things 
in  action,  or  upon  the  rents  or  profits  thereof,  made  with  the  intent  to 
hinder,  delay  or  defraud  creditors  or  other  persons,  of  their  lawful  5tiits» 
damages,  forfeitures,  debts  or  demands,  and  every  bond  or  other  evidence 
of  debt  given,  suit  commenced,  decree  or  judgment  sufiFered,  with  the  like 
intent,  as  against  the  persons  so  hindered,  delayed  or  defrauded,  shall  be 
void.2i 

Origin  of  this  Enactment.  This  section  of  the  Real  Property  Law 
and  its  prototype  in  the  Revised  Statutes  are  derived  from  the  2d 
section  of  the  "Act  for  the  prevention  of  frauds,"**  which,  in  tum^ 
was  taken  by  Messrs.  Jones  &  Varick,  the  revisers  of  1786-87, 
from  the  English  act,  13  Elizabeth,  chapter  5,  made  perpetual  by 
the  act  29  Elizabeth,  chapter  5.*^    These  English  acts  were  in  force 

20  Repealed  by  Real  Prop.  Law  of  R.  L.  75;  note  of  Revisers  to  2  R. 

190^,  §  460,  art.   14,  chap.  50,  Con-  S.  137,  §  i. 

solidated  Laws.    See  below,  S  460.  ^  See  remarks,  supra,  under  I  262, 

2J  Repealed,    chap.    417,    Laws    of  Real  Prop.  Law;  Wilder  v.  Winnc, 

1897.  6  Cow.  284,  287. 

«2  J.  &  V.  88;  I  K.  &  R.  75;  1 
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in  New  York  prior  to  independence  of  the  Crown,  and  consequently 
were  adopted  as  part  of  the  law  of  the  State  by  the  first 
Constitution.^ 

Section,  Supra.  This  section  of  the  Real  Property  Law  is  to  be 
read  in  connection  with  section  266  thereof,  which  is  a  saving  clause 
embodying  section  6  of  "  The  act  for  the  prevention  of  Frauds."  ^ 

Rights  and  Remedies  under  this  Section.  The  rights  and  remedies 

under  this  section  can  best  be  discovered  in  tjie  voluminous  treat- 
ises devoted  to  creditors'  actions  and  bills,^  and  to  fraudulent  con- 
veyances.^ It  is  impossible  even  to  outline  the  authorities  on  so 
extensive  a  subject  under  a  single  section  of  the  Real  Property  Law. 
It  must  suffice  to  point  out  the  leading  propositions. 

Conveyances  with  Intent  to  Defraud,  How  Far  Void.  Under  this  stat- 
ute conveyances  are  void  as  against  creditors  (though  they  may  be 
good  in  other  respects^),  when  made  with  an  express  intent  to 
defraud  them.^ 

Intent  to  Defraud  a  Question  of  Fact.  The  question  whether  a  con- 
veyance is  made  with  intent  to  defraud,  etc.,  is  a  question  of  fact.^^ 

Voluntary  Conyeyances.  The  mere  fact  that  a  conveyance  is  volun- 
tary is  not  sufficient  to  avoid  it  as  to  existing  creditors  f^  and 
yet  the  fact  that  a  conveyance  by  an  insolvent  is  voluntary,  or  with- 
out consideration,  may  be  controlling  as  to  fraud.^^  So  if  it  is  upon 
a  partly  fictitious  consideration,^  or  one  grossly  inadequate,^  or  if 
upon  a  long  or  indeterminate  credit.^*     But  a  pre-existing  debt 

^  4  Kent,  Comm.  462 ;  2  id.  440.  Jackson  v.  Seward,  5  Cow.  67 ;  Reade 

^  Infra,  p.  90J,  v.  ■  Livingston,  3  Johns.  Ch.  481 ;  4 

*«4  Cruise,  Dig.,  tit.  32,  chap.  28.  Kent,    Comm.   464;    cf.    Jackson    v. 

*T  Rob.  Conv. ;   Bump,  Fr.  Conv. ;  Peck,  4  Wend.  300 ;  Jaeger  v.  Kelley^ 

Wait,     Fr.     Conv.;     Bish.     Insolv.  52  N.  Y.  274;  Young  v.  Heermans, 

Assign.  66  id.  374 ;  Fox  v.  Moycr,  54  id.  125 ; 

2S I  Bicknell  v.  Lancaster,  etc.,  Ins.  Jacobs  v.  Morrison,  136  id.  loi ;  Hyde 

Co.,  T.  &  C.  215 ;  affd.,  58  N.  Y.  677.  v.  Wolf,  31  App.  Div.  125. 

*•  Cruise,   Dig.,  tit.   32,  chap.  28;  ^^Lee  v.  Hunter,   i    Paige,  519. 

see  §  26s,  Real  Prop.  Law.  '^Van   Wjrck  v.   Baker,   16  Hun, 

•Of  265,  Real  Prop.  Law.  168;  Donohue  v.  Joyce,  46^ N.  Y.  St. 

•^  Kain  v.  Larkin,  131  N.  Y.  300,  Rep.    373;    Lawrence     Brothers    v. 

3Q7;  Guy  v.  Craighead,  46  App,  Div.  Heylman,  11  App.  Div.  848. 

614;  Barr  v.  Sofranski,  130  id.  783.  w  Hendricks  v.  Robinson,  2  Johns, 

MSee   below,    9    265,    Real    Prop.  Ch.  283;  affd.,  as  Hendricks  v.  Wal- 

Law;  Erickson  v.  Quinn,  47  N.  Y.  den,    17    Johns.   438;    Browning   v. 

41a;   Coleman   v.   Burr,   93   id.    17 ;  Hart,  6  Barb.  91 ;  Starin  v.  Kelly,  36 

Smith  v.  Reid,  134  id.  568;  Wood  v.  N.   Y.    Super.   Ct.    (J.  &    S.)    366: 

Hunt,  38  Barb.  302;  Fuller  v.  Brown,  Evans  v.  Sims,  82  Hun,  396;  Down- 

76  Hun,  557;   Roycr  Wheel  Co.  v.  ing    v.    Kelly,    49    Barb.    547;    cf 

Fielding,  31  id.  274,  279;  O'Connell  Scheitlin  v.  Stone,  43  id.  634. 
▼.  Madden,  26  N.  Y.  St.  Rep.  251; 
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affords  a  sufficient  consideration.'*®  The  adequacy  of  the  considera- 
tion is  only  material  as  evidence  of  fraudulent  intent^  A  volun- 
tary conveyance  is  not  per  se  fraudulent.^ 

Marriage  a  Sufficient  Consideration.  Marriage,  if  the  indticing  cause< 
of  a  settlement,  is  a  valid  consideration,  even  as  .against  existing 
creditors  of  the  settlor,^®  unless  the  intending  wife  is  aware  at  the 
time  that  the  settlor  is  insolvent.*^  But  where  a  post-nuptial  settle- 
ment is  pursuant  to.  an  oral  ante-nuptial  agreement  it  will  not  pre- 
vail as  against  creditors.*^ 

Post-Nuptial  Settlement.  A  post-nuptial  settlement  is  presumptively 
fraudulent  as  to  creditors.*^ 

Outlawed  Debt.  A  debt  barred  by  statute  may  afford  a  sufiicient 
moral  obligation  to  support  a  conveyance."*^ 

Fraudulent  Grantee.  A  person  who  with  fraudulent  intent  takes  a 
conveyance  even  for  value  is  without  remedy  on  the  conveyance 
to  recover  the  consideration,**  although  actual  disbursements  are  in 
some  instances  allowed  him.*^ 


36  Murphy  v.  Briggs,  89  N.  Y.  446; 
cf.  Flory  v.  Houck,  40  Atl.  482. 

87Dygert  v.  Remerschnider,  32  N. 
Y.  629;  Jaeger  v.  Kelley,  52  id.  274; 
Dunlap  V.  Hawkins,  59  id.  342,  345; 
Smith  V.  Reid,  134  id.  568;  Fitzpat- 
rick  V.  Fox,  80  App.  Div.  345. 

ssHolden  v.  Burnham,  63  N.  Y. 
74;  Young  V.  Heermans,  66  id.  374; 
Carr  v.  Breese,  81  id.  584;  Billings 
V.  Russell,  loi  id.  226;  Jackson  v. 
Badger,  109  id.  632 ;  Johnson  v.  John- 
son, s7  N.  Y.  St.  Rep.  524;  Kalish 
V.  Higgins,  76  App.  Div.  igz,  197. 

s^Verplank  v.  Sterry,  12  Johns. 
536 ;  Whelan  v.  Whelan,  3  Cow.  537 ; 
Wood  V.  Jackson,  8  Wend.  9 ;  Dygert 
V.  Remerschnider,  yi  N.  Y.  629; 
Starkey  v.  Kelly,  50  id.  676;  Prewit 
V.  Wilson,  103  U.  S.  22. 

*o  Keep  V.  Keep,  7  Abb.  N.  C.  240; 
cf.  Birdsall  v.  Schwarz,  26  App.  Div. 

343- 
*'  Whyte  V.  Denike,  53  App.  Div. 

320;  cf.  Bromley  v.  Miles,  51  id.  95. 

42  Smith  V.  Rcid,  134  N.  Y.  568; 

Adee   v.    Hallet,   3   App.    Div.   3io8; 

Alice  V.  Slane,  26  id.  455;  Flory  v. 


Houck,  40  Atl.  482;  and  see  under 
fi  265,  Real  Prop.  Law;  cf.  Kain  v. 
Larkin,  131  N.  Y.  300,  307;  Amer- 
ican Forcite  Co.  v.  Hanna,  31  App. 
Div.  117;  Whyte  v.  Denike,  53  id. 
320;  Guy  V.  Craighead,  46  id  614; 
Saxton  V.  Scbring,  96-  id.  570;  Tan- 
ner V.  Eckhart,  107  id.  79. 

^Livermore  v.  Northrop,  44  N. 
Y.  107;  McConnell  v.  Barber,  86 
Hun,  36a 

**  Union  Nat.  Bank  v.  Warner,  12 
Hun,  306;  Burnham  v.  Brennen,  42 
N.  Y.  Super.  Ct.  49;  Shand  v.  Hand- 
ley,  71  N.  Y.  319 ;  Bank  of  Beloit  v. 
Beale,  34  id.  473;  Billings  v.  Russell, 
loi  id.  226;  Manchester  v.  Tibbetts, 
121  id.  219;  Davis  v.  Leopold,  87  id. 
620;  Babcock  v.  Jones,  62  Hun,  565; 
Central  Nat.  Bank  v.  Seligman,  64  id. 
615;  s.  c,  138  N.  Y.  435 ;  cf.  Loos 
V.  Wilkinson,  113  id.  485;  Saugerties 
Bank  v.  Mack,  35  App.  Div.  398. 

**5Loos  V.  Wilkinson,  113  N.  Y. 
485;  Lore  V.  Dierkes,  16  Abb.  N.  C. 
47 ;  cf.  Burt  v.  C.  Golzian  &  Co.,  loa 
Fed.  937;  Spangenberg  v.  Schn«der» 
97  App.  Div.  200^  201. 
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Subsequent  Creditors.  The  statute  avoids  conveyances  not  only  as 
tv.  existing  creditors,  but  as  to  subsequent  creditors,  where  the  con- 
veyance was  given  with  a  view  of  continuing  in  business,  creating 
future  debts  and  defrauding  them.'*® 

Creditors'  Remedies.  While  courts  of  law  and  courts  of  equity 
have  concurrent  jurisdiction  over  fraud  under  this  statute,*''  in 
cases  where  the  property  cannot  be  reached  by  execution,  proceed- 
ing by  a  bill  or  action  is  necessary.^  And  such  bill  cannot  ordi- 
narily*^ be  filed  until  after  the  creditor  has  reduced  his  claim  to 
j-udgment  and  execution  is  returned  unsatisfied  in  whole  or  in 
part.^  Several  creditors  standing  in  the  same  situation"  may  file 
the  bill  in  their  own  behalf  and  in  behalf  of  others  similarly 
situated.*® 


^  Savage  v.  Murphy,  34  N.  Y.  508 ; 
Case  V.  Phelps,  39  id.  164;  Teed  v. 
Valentine,  65  id.  471;  Dewey  v. 
Moyer,  72  id.  70;  Todd  v.  Nelson, 
109  id.  316;  Neuberger  v.  Keim,  53 
Hun,  60;  Talcott  v.  Levy,  29  Abb. 
N.  C.  3;  Walheinier  v.  Truslow,  106 
App.  Div.  73;  cf.  Dygert  v.  Remer- 
schnider,  32  N.  Y.  629;  Dunlap  v. 
Hawkins,  59  id.  342;  .Neuberger  v. 
Keim,  134  id.  35;  Ebbitt  v.  Dunham, 
25  Misc.  Rep.  232. 

♦"^  Bergen  v.  Snedeker,  79  N.  Y. 
146;  Bockes  v.  Lansing,  74  id.  437; 
Lichtenberg  v.   Herdtfelder,   103  id. 

302. 

^Harding  v.  Elliott,  12  Misc. 
Rep.  521;  Mosely  v.  Mosely,  15  N. 

Y.  334. 

*^  Executors,  assignees,  etc.,  are 
enabled  to  set  aside  such  convey- 
ances (Chap.  341,  Laws  of  1858,  as 
amended  by  chap.  740,  Laws  of  1894, 
and  chap.  487,  Laws  of  1889),  with- 
out being  judgment  creditors.  Har- 
vey V.  McDonnell,  113  N.  Y.  526; 

57 


Southard  v.  Pinckney,  5  Abb.  N.  C. 
184;  Zartman  v.  First  -  National 
Bank  of  Waterloo,  109  App.  Div. 
406,  413;  §  268,  infra,  Real  Prop. 
Law. 

60  Prentiss  v.  Bowden,  145  N.  Y. 
342;  N.  T.  Bank  v.  Wetmore,  124  id. 
241,  248;  Adee  v.  Bigler,  81  id.  349; 
Geery  v.  Geery,  63  id.  252;  Me- 
chanics', etc..  Bank  v.  Dakin,  51  id. 
522;  Beardsley  Scythe  Co.  v.  Foster, 
2,6  id.  561 ;  Elstes  v.  Wilcox,  67  id. 
264;  Adsit  V.  Butler,  87  id.  58$; 
Bateman  v.  Hunt,  46  Misc.  Rep.  346; 
Holland  v.  Grote,  109  N.  Y.  Supp. 
787;  cf.  Le  Fevre  v.  Phillips,  81 
Hun,  232;  Stiefel  v.  Bertin,  20  Misc. 
R^p.  194,  19s;  f  2463,  Code  Civ 
Proc. 

51  Tabor  v.  Bunnell,  10  Week.  Dig. 
551;  Reid  V.  The  Evergreens,  21 
How.  Pr.  39;  §  97,  Story,  Eq.  PL 

58  §  448,  Code  Civ.  Proc. ;  White's 
Bank  v.  Farthing,  loi  N*  Y.  344; 
see  I  268^  infra. 
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§264.  Oonveyances  void  as  to  creditors,  purchasers  and 
incumbrancers,  void  as  to  heirs  and  assigns.  A  con- 
veyance, charge,  instrument  or  proceeding,  declared  by  this 
article  to  be  void  as  against  creditors,  purchasers  or  incum- 
brancers, is  equally  void  as  against  their  heirs,  successors, 
personal  representatives  or  assigns. 

Formerly  section  228,  Real  Property  Law  of  1896,  chapter  XLVI, 
General  Laws: 

§  228-  Conveyances  void  as  to  creditors,  purchasers  and  encunbrancen,  void 
as  to  heirs  and  assigns. —  A  conveyance,  charge,  instrument  or  proceeding, 
declared  by  this  article  to  be  void  as  against  creditors,  purchasers  or  en-. 
cumbrancers,  is   equally   void   as   against   their   heirs,   successors,  personal 
representatives  or  assigns.*® 

Section  228  was  formerly  2  Revised  Statutes,  137,  section  3: 

§  3.  Every  conveyance,  charge,  instrument  or  proceeding  declared  to  be 
void,  by  the  provisions  of  this  Chapter,  as  against  creditors  or  purchasers, 
shall  be  equally  void  against  the  heirs,  successors,  personal  representatives 
or  assignees,  of  such  creditors  or  purchasers.^ 

• 

Note  on  Section.  The  Revised  Statutes  gave  the  benefit  of.  the 
statute,  directed  against  fraudulent  conv€)rances,  to  heirs,  success* 
ors,  executors  and  assigns  of  purchasers  and  creditors."  This 
enactment  was  for  superabundant  caution.  In  some  instances  the 
courts  showed  a  disposition  to  narrow  the  effect  of  the  statutes 
against  fraudulent  conveyances,  so  as  to  limit  the  remedies  to -the 
persons  specified  in  the  statute.  There  was  a  disposition  to  give  a 
stronger  effect  to  the  statute  of  27  Elizabeth  in  favor  of  purchasers 
than  to  that  of  13  Elizabeth  in  favor  of  creditors,  as  purchasers  had 
actually  paid  money  for  the  estate.  This  section  of  the  Revised 
Statutes  prevented  any  disputation  and  expressly  declared  that  the 
remedy  given  to  creditors  should  extend  to  their  heirs  and  assigfns.** 

The  disposition  of  the  Legislature,  in  modem  times,  has  been  to 
enlarge  the  scope  of  all  remedial  legislation  so  as  to  confer  a  succes- 
sion to  rights  of  action  upon  those  who  are  the  lawful  successors 
of  the  persons  intended  to  be  relieved. 

B8  Repealed  by  Real  Prop.  Law  of  ^Set  Revisers'  note  to  2  R.   S. 

1909,  §  460,  art.   14,  chap.  50^  Con-  137,  8  3. 

solidated  Laws.    See  below,  S  460.  ^See   Roberts,   Fraod   Cout.  61, 

B* Repealed,    chap.    547,   Laws    of  note  a;  and  also  I  26^  mfra. 
1896. 
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§  265.  fraudulent  intent,  question  of  fact.    The  question  of 

fraudulent  intent  in  a  case  arising  under  this  article,  shall 
be  deemed  a  question  of  fact  and  not  of  law ;  and  a  convey- 
cnce  or  charge  shall  not  be  adjudged  fraudulent  as  against 
creditors,  purchasers  or  incumbrancers,  solely  on  the  ground 
that  it  was  not  founded  on  a  valuable  consideration. 

Formerly  section  229,  Real  Property  Law  of  1896,  chapter  XLVI, 
General  Laws: 

§  219.  Fraudulent  intent,  question  of  fact — The  question  of  fraudulent 
intent  in  a  case  arising  under  this  article,  shall  be  deemed  a  question  of 
fact  and  not  of  law;  and  a  conveyance  or  charge  shall  not  be  adjudged 
fraudulent  as  against  creditors,  purchasers  or  encumbrancers,  solely  on 
the  ground  that  it  was  not  founded  on  a  valuable  consideration.^'^ 

Section  229  was  foumerly  2  Revised  Statutes,  137,  section  4: 
§  4.  The  question  of  fraudulent  intent  in  all  cases  arising  under  the 
provisions  of  this  chapter,  shall  be  deemed  a  question  of  fact  and  not  of 
law;  nor  shall  any  conveyance  or  charge  be  adjudged  fraudulent  as  against 
creditors  or  purchasers,  solely  on  the  ground,  that  it  was  not  founded  on 
a  valuable  consideration.^^ 

Older  Law.  Fraudulent  intent  was,  before  the  Revised  Statutes, 
sometimes  deemed  to  be  a  question  of  law,  and  sometimes  a  ques- 
tion of  fact.    Th€  original  revisers  determined  to  settle  the  doubt.*"* 

The  Revised  Statutes.  Since  the  Revised  Statutes,  whether  a  volun- 
tary conveyance  is  fraudulent  or  not,  is  a  question  of  fact  for  the 
jury,**  and  the  fraud  must  be  proved  affirmatively  as  alleged.®* 
But  where  the  construction  of  such  an  instrument  is  doubtful,  the 
maxim  '*  ut  res  magis  valet  quam  pereat "  is  applied.® 

ProbAtiye  Facts.  The  vendee  must  participate  in  the  intent  to  de- 
fraud.®   The  intent  of  vendor  alone  to  defraud  or  delay  existing 

BT  Repealed  by  Real  Prop.  Law  of  v.  Tibbetts,  121  id.  219,  222;  Goff  v. 

1909,   i  460,  art.  14,  chap.  50,  Con-  Eames,  20  Misc.  Rep.  498;   Wright 

solidated  Laws.    See  below,  §  460.  y.  Seaman,  32  App.  Div.  106. 

68  Repealed,    chap.    547,    Laws    of  ei  Parfitt  v.  Kings  Co.  Gas  Co.,  la 

1896.  Misc.  Rep.  278;  Jaeger  v.  Kelley,  52 

» Revisers'  note  to  2  R.   S.   137,  N.  Y.  274;  Greenough  v.  Greenough, 

I  4;  Hanford  V.  Artcher,  4  Hill,  271;  21    Misc.    Rep.    727;    Barr    v.    So- 

Babcock   v.    Eckler,   24   N.    Y.   623,  franski,  130  App.  Div.  783. 

633;  Manchester  v.  Tibbetts,  121  id.  « Roberts  &  Co.  v.  Buckley,   145 

219,  222.  N.  Y,.  215. 

» Babcock    v.    Eckler,    24    N.    Y.  « Dudley   v.   Danforth,  61    N.  Y. 

623,  633;  Dygert  v.  R«emerschnider,  626;  Benedict  v.  Eldredge,   14  App. 

32  id.  629;  Fuller  v.  Brown,  76  Hun,  Div.  625;  Smith  v.  Post,  i  Hun,  5x6; 

557;  Dunlap  V.  Hawkins,  59  N.  Y.  Sumner  v.  Skinner,  80  id.  201;  Som- 

342,    345 ;    Stanley    v.    Union    Nat.  mers  v.  Contentin,  26  App.  Div.  241 ; 

Bank,  115  id.  122,  138;  Manchester  Bogert  v.  Hess,  50  id.  253. 
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creditors  is  not  sufficient  to  avoid  the  conveyance,®*  unless  tlie  con- 
veyance is  purely  voluntary.^ 

Creditors.  A  creditor  is  allowed  to  take  property  from  a  failing 
finn  in  satisfaction  of  a -demand,  even  though  he  know  of  the  in- 
solvency, unless  he  participate  in  the  intent  to  delay,  defraud,  or 
hinder  otlier  creditors.^ 

Post-Nuptial  Settlements.  A  post-nuptial  settlement  may  be  valid 
as  to  subsequent  creditors  of  the  settlor,  unless  made  secretly  or 
with  intent  to  defraud  them.^  But  it  will  be  remembered  that 
ordinarily  a  voluntary  conveyance  is  presumptively  fraudulent  as 
to  existing  creditors.^ 

Effect  of  Consideration.  Where  intent  to  defraud  exists,  a  good  or 
valuable  consideration  will  not  save  the  conveyance  from  the  con- 
demnation of  the  statute.®^  But  a  valuable  cqpsideration  affords 
prima  facie  evidence  of  good  faith,*^^  though  the  presumption  may 
be  overcome  by  proof.*^^  A  nominal,  although  valuable,  considera- 
tion may  on  the  other  hand  be  proof  of  fraudulent  intent;'^  but 
it  is  not  conclusive  proof.^^ 


6*  Jaeger  v.  Kelley,  52  N.  Y.  274; 
Bush  V.  Roberts,  41  id.  278;  Jacobs 
V.  Morrison,  136  id.  loi ;  Hyd€  v. 
Bloomingdale,  23  Misc.  Rep.  728. 

66  Fuller  V.  Brown,  76  Hun,  557; 
Erickson  v.  Quinn,  47  N.  Y.  410: 
Coleman  v.  Burr,  93  id.  17;  and  see 
cases  cited  under  §  263,  supra. 

C8  Dudley  v.  Danforth,  61  N.  Y. 
626;  Hine  v.  Bowe,  114  id.  350; 
Stanley  v.  Union  Nat.  Bank,  115  ic 
122;  Knower  v.  Central  Nat.  Bank, 
124  id.  552;  Central  Nat.  Bank  v. 
Seligman,  30  Abb.  N.  C.  245,  138  N. 
Y.  435;*  Abegg  v.  Bishop,  142  id. 
286;  Billings  V.  Billings,  31  Hun,  65; 
McNaney  v.  Hall,  86  id.  415; 
Prewit  V.  Wilson,  103  U.  S.  22; 
Tompkins  v.  Hunter,  24  N.  Y.  Supp. 
8;  H.  B.  Claflin  Co.  v.  Arnheim,  87 
Hun,  236;  Dewey  v.  Wilson,  4  App. 
Div.  232;  Hoffman  v.  Susemihl,  15 
id.  405;   Repanno  Chemical  Co.  v. 


Victor  Hardware  Co.,  loi  Fed.  948; 
Howe  V.  Sommers,  22  App.  Div.  417 ; 
Shidlovsky  v.  Gorman,  51  id.  253. 

67  Babcock  v.  Eckler,  24  N.  Y.  623 ; 
Neuberger  v.  Keim,  134  id.  35; 
Holden  v.  BurnhAm,  63  id.  74;  Tal- 
cott  V.  Levy,  29  Abb.  N.  C.  3; 
Schreyer  v.  Scott,  134  U.  S.  405; 
Flory  V.  Houck,  40  Atl.  482;  In  re 
Foss,  147  Fed.  790. 

«8  Smith  V.  Reid,  134  N.  Y.  568; 
AUee  V.  Slane,  26  App.  Div.  455; 
Wright  V.  Seaman,  32  id.  106;  cf. 
Adee  v.  Hallett,  3  id.  308. 

<»  Billings  V.  Russell,  loi  N.  Y. 
226;  cf.  Adee  v.  Hallett,  3  App.  Div. 
308,  as  to  consideration. 

70  Nugent  v.  Jacobs,  103  N.  Y.  125. 

71  Taylor  v.  Hoey,  36  N.  Y.  Super. 
Ct.  402. 

72  Mackay  v.  Gabcl,  117  Fed.  873. 
7*  Fitzpatrick  v.  Fox,  80  App.  Div. 

345- 
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§266.  Rights  of  purchaser  or  incumbrancer  for  valuable 
consideration  protected.  This  article  does  not  in  any 
manner  affect  or  impair  the  title  of  r.  purchaser  or  incum- 
brancer  for  a  valuable  consideration,  unless  it  appears  that 
he  had  previous  notice  of  the  fraudulent  -intent  of  his  im- 
mediate grantor,  or  of  the  fraud  rendering  void  the  title 
of  such  grantor. 

Formerly  section  230,  Real  Property  Law  of  1896,  chapter  XLVI, 
General  Laws: 

§  230.  Rights  of  puicfaaser  or  encumbrancer  for  valuable  consideration  pro- 
tected.—  This  article  does  not  in  any  manner  affect  or  impair  the  title  of 
a  purchaser  or  encumbrancer  fdr  a  valuable  consideration,  unless  it  appears 
that  he  had  previous  notice  of  the  fraudulent  intent  of  his  immediate 
grantor,  or  of  the  fraud  rendering  void  the  title  of  such  grantor  J* 

Formerly  2  Revised  Statutes,  137,  section  5: 

§  5.  The  provisions  of  this  Chapter  shall  not  be  construed,  in  any  manner, 
to  affect  or  impair  the  title  of  a  purchaser  for  a  valuable  consideration, 
unless  it  shall  appear,  that  such  purchaser  had  previous  notice  of  the  fraudu- 
lent intent  of  his  immediate  grantor,  or  of  the  fraud  rendering  void  the 
title  of  such  grantor.'^^ 

Origin  of  Section.  2  Revised  Statutes,  137,  section  5,  was  taken 
from  the  act  of  1787"^^  by  the  original  revisers  ;^^  but  its  substance 
was  contained  in  the  English  statutes  on  which  the  New  York  act 
of  1787  was  in  turn  founded."^® 

Voluntary  Assignee  not  a  Purchaser.  An  assignee  for  the  benefit  of 
creditors  is  not  a  purchaser  for  a  valuable  consideration.^®  A  bona 
Me  purchaser  is  one  who  pays  value  without  notice  of  the  claim 
or  interest  of  another.®^ 

Notice.  Ordinarily  a  person  who  has  notice  of  facts,  sufficient  to 
put  him  on  inquiry,  is  not  to  be  regarded  as  a  purchaser  without 
notice.®* 


7*  Repealed  by  Real  Prop.  Law  of 
1909,  S  460,  art.  14,  chap.  50,  Con- 
solidated Laws.     See  below,  §  460. 

"5  Repealed,  chap.  547,  Laws  of 
1896. 

762  J.  &  V.  88;  I  R.  L.  75. 

"  Note  2  R.  S.  137,  §  5. 

''^  13  Eliz.,  chap.  5,  §  6;  27  id.,  chap. 
4,  §4.  Sec  pp.  892,  894,  supra,  under 
i§  262,  263,  Real  Prop.  Law.. 


79  Griffin  v.  Marquardt,  17  N.  Y. 
28. 

sospicer  v.  Waters,  65  Barb.  227. 

«  Williamson  v.  Brown,  15  N.  Y. 
354;  Stearns  v.  Gage,  79  id.  102;  Par- 
ker V.  Conner,  93  id.  118;  Bush  v. 
Roberts,  in  id.  278;  Jacobs  v.  Mor- 
rison, 136  id.  loi :  Anderson  v. 
Blood,  152  id.  285;  Gilmour  v.  Col- 
cord,  96  App.  Div.  358. 
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Burden  of  Proof.  If  a  purchaser  show  that  he  purchased  for  a 
valuable  consideration,  the  creditor  must  then  shpw  that  the  pur- 
chaser had  actual  notice  of  the  fraudulent  intent  specified  in  the 
statute.^  A  purchaser,  or  a  mortgagee  for  value,  is  not  chargeable 
with  constructive  notice  und-er  this  statute.®  Such  knowledge, 
however,  need  not  be  established  by  positive  evidence,  but  may  be 
inferred  from  circumstances.®* 

Bona  Fide  Purchasers.  An  innocent  purchaser  for  value,  without 
notice,  from  one  who  had  actual  notice  of  a  conveyance  in  fraud 
of  creditors,  is  a  bona  fide  purchaser  under  this  statute.*^  So,  a 
purchaser  with  notice  from  one  who  bought  without  notice,  takes 
the  title  of  his  grantor,  and  is  protected  to  the  same  extent.®® 

Fraudulent  Grantee.  Where  grantee  has  actual  notice,  or  is  par- 
ticeps  fraudis,  he  cannot  recover  the  money  paid  on  the  convey- 
ance,^ and  subsequent  improvements  are  also  forfeited  where  he. 
had  actual  notice.®®  But  actual  disbursements,  such  as  taxes  or 
interest  on  mortgages,  are  sometimes  allowed  such  a  grantee,^ 
especially  when  his  guilt  is  constructive  only.®® 

82Starin  v.  Kelly,  88  N.  Y.  418;  affd.,   3   Den.  610,   How.   Cas.  448; 

Taylor  v.  Hoey,  36  N.  Y.  Super.  Ct.  see  below,  p.  946. 

402.  8«  Griffith  V.  Griffith,  9  Paige,  315. 

83  Stearns  v.  Gage,  79  N.  Y.  102 ;  ^  See  above,  p.  896,  cases  cited 

Murphy  v.  Briggs,  89  id.  446;  Parker  under  i  263,  Real  Prop.  Law. 

V.  Conner,  93  id.  118.  ^8  Shand  v.  Handley,  71  N.  Y.  319; 

WRoss  V.  Caywood,  16  App.  Div.  cf.  Shelley  v.  Cody,  187  id.  166,  170. 

591.  ®»Loos   V.   Wilkinson,    113   N.   Y. 


88  Jackson  v.  Walsh,  14  Johns.  407 
Noyes  v.  Burton,  29  Barb.  631 
Frazer  v.  Western,  i  Barb.  Ch.  220 


48s. 
«>Lore  V.  Dierkes.  16  Abb.  N.  C. 

47;  Thomas  v.  Evans,  iq5  N.  Y.  601. 
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§267.  Conveyances  with  power  to  revoke,  determine  or 

alter.  A  conveyance  of,  or  charge  on,  an  estate  or  inter- 
est in  real  property,  containing  a  provision  for  the  revoca- 
tion, determination  or  alteration  of  the  estate  or  interest,  or 
any  part  thereof,  at  the  will  of  the  grantor,  is  void,  as 
against  subsequent  purchasers  and  incumbrancers,  from  the 
grantor,  for  a  valuable  consideration,  of  any  estate  or  in- 
terest so  liable  to  be  revoked  or  determined,  although  the 
same  be  not  expressly  revoked,  determined  or  altered  by 
the  grantor,  by  virtue  of  the  power  reserved  or  expressed 
in  the  prior  conveyance  or  charge.  Where  a  power  to  re- 
voke a  conveyance  of  real  property  or  the  rents  and  profits 
thereof,  and  to  reconvey  the  same,  is  given  to  any  per- 
son, other  than  the  grantor  in  such  conveyance,  and  such 
person  thereafter  conveys  the  same  real  property,  rents  or 
profits  to  a  purchaser  or  incumbrancer  for  a  valuable  con- 
sideration, such  subsequent  convejrance  is  valid,  in  the  same 
manner  and  to  the  same  extent  as  if  the  power  of  revoca- 
tion were  recited  therein,  and  the  intent  to  revoke  the  for- 
mer conveyance  expressly  declared.  If  a  conveyance  to  a 
purchaser  or  incumbrancer,  under  this  section,  be  made  be- 
fore the  person  making  it  is  entitled  to  execute  his  power  of 
re\'ocation,  it  is  nevertheless  valid,  from  the  time  the  power 
of  revocation  actually  vests  in  such  person,  in  the  same  man- 
ner, and  to  the  same  extent,  as  if  then  made. 

Formerly  section  231,  Real  Property  Law  of  1896,  chapter  XLVI, 
General  Laws: 

f  231.  Conyeyance  with  power  to  teroke,  determine  or  alter. —  A  convey- 
ance of  or  charge  on  an  estate  or  interest  in  real  property,  containing  a  pro- 
vision for  the  revocation,  determination  or  alteration  of  the  estate  or  in- 
terest, or  any  part  thereof,  at  the  will  of  the  grantor,  is  void,  as  against 
subsequent  purchasers  and  encumbrancers,  from  the  grantor,  for  a  valuable 
consideration,  of  any  estate  or  interest  so  liable  to  be  revoked  or  determined, 
although  the  same  be  not  expressly  revoked,  determined  or  altered  by  the 
grantor,  by  virtue  of  the  power  reserved  or  expressed  in  the  prior  con- 
veyance or  charge.  Where  a  power  to  revoke  a  conveyance  of  real  property 
or  the  rents  and  profits  thereof,  and  to  reconvey  the  same,  is  given  to  any 
person,  other  than  the  grantor  in  such  conveyance,  and  such  person  there- 
after conveys  the  same  real  property,  rents  or  profits  to  a  purchaser  or 
encumbrancer  for  a  valuable  consideration,  such  subsequent  conveyance  is 
valid,  in  the   same  manner  and  to  the   same  extent  as   if  the  power  of 
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revocation  were  recited  therein,  and  the  intent  to  revoke  the  former  con- 
veyance expressly  declared.  If  a  conveyance  to  a  purchaser  or  encum- 
brancer, under  this  section,  be  made  before  the  person  making  it  is  entitled 
to  execute  his  power  of  revocation,  it  is  nevertheless  valid  from  the  time 
the  power  of  revocation  actually  vests  in  such  person,  in  the  same  manner, 
and  to  the  same  extent,  as  if  then  made.®* 

Formerly  2  Revised  Statutes,  134,  sections  3,  4  and  5: 

§  3.  Every  conveyance  or  charge  of,  or  upon,  any  estate  or  interest  in 
lands,  containing  any  provision  for  the  revocation,  determination  or  altera- 
tion, of  such  estate  or  interest,  or  any  part  thereof,  at  the  will  of  the 
grantor,  shall  be  void,  as  against  subsequent  purchasers  from  such  grantor 
for  a  valuable  consideration,  of  any  estate  or  interest  so  liable  to  be  revoked 
or  determined,  although  the  same  be  not  expressly  revoked,  determined  or 
altered,  by  such  grantor,  by  virtue  of  the  power  reserved  or  expressed  in 
such  prior  conveyance  or  charge.^ 

§  4.  Where  a  power  to  revoke  a  conveyance  of  any  lands,  or  the  rents 
and  profits  thereof,  and  to  reconvey  the  same,  shall  be  given  to  any  person, 
other  than  the  grantor  in  such  conveyance,  and  such  person  shall  thereafter 
convey  the  same  lands,  rents  or  profits,  to  a  purchaser  for  a  valuable  con- 
sideration, such  subsequent  conveyance  shall  be  valid,  in  the  same  manner 
and  to  the  same  extent,  as  if  the  power  of  revocation  were  recited  therein, 
and  the  intent  to  revoke  the  former  conveyance  expressly  declared.® 

§  5.  If  a  conveyance  to  a  purchaser,  under  either  of  the  two  last  preced- 
in^f  sections,  shall  be  made,  before  the  person  making  the  same,  shall  be 
entitled  to  execute  his  power  of  revocation,  it  shall  nevertheless  be  valid, 
from  the  time  the  power  of  revocation  shall  actually  vest  in  such  person, 
in  the  same  manner  and  to  the  same  extent,  as  if  then  made.^ 

Origin  of  Section.  That  particular  provision  formerly  contained 
in  2  Revised  Statutes,  134,  section  3,  concerning  conveyances  with 
power  of  revocation,  was  originally  taken  from  the  act  of  1787,*^ 
which,  in  turn,  was  derived  from  the  statute  2^  Elizabeth,  chapter 
4,  section  5."**  The  provisions  contained. in  2  Revised  Statutes,  134, 
sections  4  and  5,  were  introduced  by  the  original  revisers  them- 
selves, because  they  deemed  them  to  be  within  the  equity  of  the 
statute  against  fraudulent  conveyances.®*^  It  would  seem  that  in 
any  Revision,  such  latter  provisions  might  well  have  been  included 
in  the  Article  on  Powers.  They  are  apt  to  escape  the  student  of 
that  subject  otherwise.  But  in  the  latest  revision  —  the  Consoli- 
dated Laws  —  no  change  of  situation  was  made. 

w  Repealed  by  Real  Prop.  Law  of  w  Repealed,    chap.    547,    Laws    of 

1909,   8  460,  art.   14,  chap.   50,   Con-  1896. 
solidated  Laws.    See  below,  §  460.  «o  2  J.  &  V.  88;  i  R.  L.  75,  8  5. 

82  Repealed,    chap.    547,    Laws    of  ^^  See   above,   pp.   612,   616,   under 

1896.  §§  144,  145,  Real  Prop.  Law. 

93  Repealed,    chap.    547,    Laws    cf         07  Revisers'  notes  to  2  R.  S.  134. 
1896. 
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Powers  of  Revocation.  A  power  of  revocation  reserved  in  a  settle- 
ment in  favor  of  grantor  was  first  made  fraudulent  as  to  subsequent 
purchasers  from  such  grantor  by  27  Eliz.,  chapter  4,  section  5,^ 
and  in  the  absence  of  a  system  of  recording  conveyances,  was  a 
salutary  provision.  But  a  power  of  revocation,  reserved  to  a  settlor 
in  a  marriage  settlement,  or  in  a  family  settlement,  may  be  a  very 
proper  reservation  and  in  fraud  of  no  one.^  The  other  portions 
of  the  foregoing  section  "of  this  statute  relate  to  the  execution  of 
certain  powers  of  appointment  and  revocation  by  grantees  of  the 
power.  They  have  been  sufficiently  referred  to  in  the  notes  and 
comments  on  the  Article  on  Powers,^  to  which  they  more  properly 
belong.  This  section  would  appear  to  refer  to  beneficial  and  not 
to  trust  powers,  which  are  controlled  by  other  principles  than 
those  stated  under  this  article. 

BzecutioB  of  Powers.  The  latter  portions  of  this  section  are  to  be 
read  in  connection  with  the  cognate  sections  of  the  Article  on 
Powers.^  As  a  rule  a  quitclaim  deed,  without  covenants  of  seisin 
and  warranty,  is  not  operative  by  estoppel  if  the  grantor  afterward 
acquire  the  property.®  Yet  a  deed  by  a  mortgagee  only  is  openttive 
to  assign  his  mortgage.*  But  if  a  grantee  of  a  power  execute  a  deed 
before  the  time  specified  in  the  grant  of  the  power,  it  operates  by 
virtue  of  this  section  the  moment  the  time  for  execution  arrives, 
and  irrespective  of  any  covenants. 

Trusts  for  the  Benefit  of  the  Settlor.  Trusts  of  personal  property 
for  the  benefit  of  settlors  are  still  void  as  to  creditors.*^  By  analogy 
this  statute  is  extended  to  trusts  of  real  property  for  the  settlor's 
own  benefit,  although  on  quite  another  principle,  pointed  out  by 
Gray,  J.,  such  trusts  of  lands  would  seem  to  be  able  to  be  seques- 
trated by  the  settlor's  creditors.® 

w  I  Sand.  Uses,  171,  172.  » 2  R.  S.  135,  i  i ;  chap.  417,  Laws 
^-^^  Supra,  pp.   572,  612,  616,  under  of  1897   (constituting  chap.  47,  Gen- 
ii  130,   144,  Real  Prop.   Law;  Kain  eral  Laws),   §  23,  chap.  41,  Consol. 

V.  Larkin,  131   N.  Y.  300;   Schreyer  Laws,  §  34. 

V.  Schreyer,  loi  App.  Div.  456,  460;  ^Schenck    v.    Barnes,    156    N.    Y. 

Newton    v.    Jay,     107    id.  .457*.     ^/-  3»6;  Townsend  v.   Rumpus,  29  App. 

Adams  v.  Adams,  114  id.  390.  Div.  122;  Kain  v.  Larkin,  4  id.  209; 

1  Art.  5,  Real  Prop.  Law,  pp.  572,  revd.,  131  N.  Y.  300;  Newton  v.  Jay, 

612,  616.  107  App.  Div.  457;  Adams  v.  Adams, 

^S§   175,   ^7^f  i^,  181,  supra.  114  id.  300:  et  supra,  p.  J53,  note  41 

3  Sparrow    v.    Kingman,    i    N.    Y.  for    other    cases,    and    see    Fowler's 

256;    Jackson   v.    Littcl,    56   id.    108;  Pcrs.    Prop.    Law   of    N.   Y.,   p.    179 

Donovan  v.  Twist,  85  App.  Div.  130.  (2d   Edit.). 
*  Gottlieb   V.    City   of    New    York, 

128  App.  Div.   148. 
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Equitable  ezecntions.!—  In  this  connection  it  may  be  well  to  point 
out,  that  there  is  a  considerable  difference  of  opinion  upon  the  point, 
whether  equity  has,  independently  of  statute,  power  to  reach 
equitable  assets  for  the  benefit  of  judgment  creditors  at  law. 
Some  authorities  affirm  the  power ;  others  deny  it.'' 

^Harper  v.  Qayton,  35  Law  Rep.  v.  Fonda,  4  Paige,  448;  Stewart  v. 

Annot.   211;    Dittmar   v.    Gould,   60  McMartin,  5  Barb.  438,  446;  Story. 

App.  Div.  94>  97;  §  1871,  Code  Civ.  Eq.  Juris.  S§  366,  367,  368;  Hadden 

Proc.  (formerly  2  R.  S.  174,  {§  38,  v.  Spader,  20  Johns.  554;  Newton  ▼. 

39) ;  4  Kent,  Comm.  61 ;  Tompkins  Jay,  X07  App.  Div.  457,  466 
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§268.  Disaffirmance  of  fraudulent  act  by  executor  and 

others.  An  executor,  administrator,  receiver,  assignee  or 
other  trustee,  may,  for  the  benefit  of  creditors,  or  of  others 
interested  in  real  property  held  in  trust,  disaffirm,  treat  as 
void  and  resist*  any  act  done  or  transfer  or  agreement  made 
in  fraud  of  the  rights  of  any  creditor,  including  himself^ 
interested  in  such  estate  or  property;  and  a  person  who 
fraudulently  receives,  takes,  or  in  any  manner  interferes 
with  the  real  property  of  a  deceased  person,  or  an  insolvent 
corporation,  association,  partnership,  or  individual,  is  lia- 
ble to  such  executor,  administrator,  receiver  or  other  trus- 
tee for  the  same,  or  the  value  thereof,  and  for  all  damages 
caused  by  such  act  to  the  trust  estate.  A  creditor  of  a  de- 
ceased insolvent  debtor,  having  a  claim  or  demand  exceed- 
ing one  hundred  dollars  against  such  deceased,  may,  for  the 
benefit  of  creditors  or  others  interested  in  the  real  property 
of  such  deceased,  disaffirm,  treat  as  void,  and  resist  any 
act  done  or  conveyance,  transfer  or  agreement  made  by  such 
deceased  in  fraud  of  the  rights  of  any  creditor,  including 
himself,  and  may  maintain  an  action  to  set  aside  such  act, 
conveyance,  transfer  or  agreement  without  having  first 
obtained  a  judgment  on  such  claim  or  demand ;  but  the  same, 
if  disputed,  may  be  established  on  the  trial.  The  judg- 
ment in  such  action  may  provide  for  the  sale  of  the  prem- 
ises or  property  involved,  when  a  conveyance  or  transfer 
thereof  is  set  aside,  qnd  that  the  proceeds  thereof,  be 
brought  into  court  or  paid  into  the  proper  surrogate's  court 
to  be  administered  according  to  law. 

Fonnerly  section  232,  Real  Property  Law  of  1896,  chapter  XLVI, 
Genera]  Laws: 

t  232.  Disaffirmance  of  fraudulent  act  by  executor  and  others. —  An  ex- 
ecutor, administrator,  receiver,  assignee  or  other  trustee,  may,  for  the 
benefit  of  creditors,  or  of  others  interested  in  real  property  held  in  trust, 
disaffirm,  treat  as  void  and  resist  any  act  done  or  transfer  or  agreement 
made  in  fraud  of  the  rights  of  any  creditor,  including  himself,  interested 
in  such  estate  or  property;  and  a  person  who  fraudulently  receives,  takes, 
or  in  any  manner  interferes  with  the  real  property  of  a  deceased  person,  or 
an  insolvent  corporation,  association,  partnership,  or  individual,  is  liable 
to  such  executor,  administrator,  receiver  or  other  trustee  for  the  same,  or 
the  value  thereof,  and  for  all  damages  caused  by  such  act  to  the  trust 
estate.     A    creditor    of   a   deceased    insolvent    debtor,    having   a    claim   or 
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demand  exceeding,  one  hundred  dollars  against  such  deceased,  may,  for  the 
benefit  of  creditors  or  others  interested  in  the  property  of  such  deceased, 
disaffirm,  treat  as  void,  and  resist  any  act  done  or  conveyance,  transfer  or 
agreement  made  by  such  deceased  in  fraud  of  the  rights  of  any  creditor, 
including  himself,  and  may  maintain  an  action  to  set  aside  such  act,  con- 
veyance, transfer  or  agreement,  without  having  first  obtained  a  judgment 
on  such  claim  or  demand;  but  the  same,  if  disputed,  may  be  established 
on  the  trial.  The  judgment  in  such  action  may  provide  for  the  sale  of 
the  premises  or  property  involved,  when  a  conveyance  or  transfer  thereof 
is  set  aside,  and  that  the  proceeds  thereof  be  brought  into  court  or  paid 
into  the  proper  surrogate's  court  to  be  administered  according  to  law.® 

Note  on  this  Section.  In  the  General  Laws  this  section  was  taken 
by  the  Commissioners  of  Statutory  Revision  from  chapter  314, 
Laws  of  1858,  "An  act  to  declare  and  extend  the  powers  of  execu- 
tors, assignees,  receivers  and  other  trustees,  and  to  protect  the 
rights  of  creditors  and  others  against  frauds,  and  for  other  pur- 
poses," as  amended  by  chapter  487,  Laws  of  1889,  and  chapter  740, 
Laws  of  1894. 

Administrators,  Executors,  etc.  Administrators,  etc.,  may  now  main- 
tain an  action  to  disaffirm  or  set  aside  transfers  by  the  persons 
they  represent,  without  liens  or  judgments  first  obtained.*  And 
such  right  of  action  is  now  vested  in  such  persons  primarily.^® 

Creditors  May  Act  if  Executors,  etc.,  Refuse.  If  executors,  etc.,  refuse 
to  act,  creditors  may  do  so.** 

Section  does  not  Extend  to  Next  of  Kin.  This  enabling  act  does  not 
benefit  next  of  kin.** 

Effect  of  this  Section.  Before  the  Legislature  invested  voluntary 
assignees  and  insolvents'  trustees  with  power  to  maintain  acti(Mis 
or  suits  to  set  aside  conveyances  of  their  grantors,  they  could  not 
maintain  such  actions  or  suits,  for  they  stood  in  the  shoes  of  their 
assignors,  and  inter  partes  such  conveyances  are  good.  But  under 
the  statutes,  including  the  present  section,  assig^es  for  creditors 
now  have  greater  rights  than  their  assignors,  and  may  attack  the 


*  Repealed  by  Real  Prop.  Law  of 
1909,  §  460,  art.  14,  chap.  50,  Con- 
solidated Laws.     See  below,  §  460. 

®  Southard  v.  Benner,  72  N.  Y. 
424;  Potts  V.  Hart,  99  id.  168;  Har- 
vey V.  McDonnell,  113  id.  526;  Bar- 
ton V.  Hosmer,  24  Hun,  567;  South- 
ard V.  Pinckney,  5  Abb.  N.  C.  184; 
Truesdell  v.  Bourke,  29  App.  Div.  95. 

lOMcNaney  v.  Hall,  86  Hun,  415. 


11  Harvey  v.  McDonnell,  113  N.  Y. 
$26 ;  Natl,  Tradesmen's  Bank  v.  Wet- 
more,  124  id.  241 ;  Boshart  v.  Kerley, 
34  Misc.  Rep.  241;  Nat.  Bank  of 
Republic  v.  Thurber,  39  id.  13;  Mat- 
ter of  Bunting,  98  App.  Div.  122; 
Johnson  v.  Gundberg,  113  id.  228. 

12  Lore  v.  Dierkes,  16  Abb.  N.  C 

47. 
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conveyances  of  their  predecessors  in  title.^^  Such  assignees  may 
maintain  an  action  *;-)  set  aside  transfers  by  assignees,  even  without 
proof  of  fraudulent  intent,  if  such  assignment  or  conveyance  con- 
travenes some  statute  protecting  creditors.^*  But  not  because  of 
the  non-fiHng  of  a  chattel  mortgage.^*^ 

Simple  Contract  Creditors.  Simple  contract  creditors  of  deceased 
insolvents  may  now  maintain  representative  suits  to  set  aside  their 
debtor's  transfers  in  fraud  of  creditors.^® 

Code  of  Civil  Procedure.  Section  786  of  the  Code  of  Civil  Procedure 
applies  to  actions  brought  under  this  section." 

Heceivers  in  Supplementary  Proceedings.  This  section  does  not  extend 
to  receivers  in  supplementary  proceedings.^® 


18  Southard  v.  Benner,  72  N.  Y. 
424;  The  Natl.  Tradesmen's  Bank  v. 
Wetmore,  124  id.  241,  254,  255; 
Matteson  v.  Falser,  173  id.  404. 

**Wile  v.  Cauffman,  39  App.  Div. 
206. 

«  Sheldon  v.  WJckham,  161 N.  Y.  500. 

18 1  268,  Real  Prop.  Law;  f  ig^ 


Pers.  Prop.  Law,  chap.  41,  ConsoL 
Laws;  Rosselle  v.  Klein,  42  App. 
Div.  316;  Mertens  v.  Mertens,  48 
Misc.  Rep.  235. 

1'' Matter  of  Thoesen  &  Brother, 
62  App.  Div.  87. 

1®  Stephens  v.  Meriden  Britania  Co. 
160  N.  Y.  178,  183. 


910  When  Remainderman  May  Pay  Interest.         §  269 

§  269.  "When  remainderman  may  pay  interest  owed  by  life 

tenant.  Whenever  real  property  held  by  any  person  for 
life  is  incumbered  by  mortgage  or  other  lien,  the  in- 
terest on  which  should  be  paid  by  the  life  tenant,  and  such 
life  tenant  neglects  or  refuses  to  pay  such  interest,  the  re- 
mainderman may.  pay  such  interest,  and  recover  the  amount 
thereof,  together  with  interest  thereon  from  the  time  of 
such  payment,  of  the  life  tenant. 

Formerly  section  233,  Real  Property  Law  of  1896,.  chapter  XLVI, 
General  Laws: 

§  233.  When  remainderman  may  pay  interest  owed  by  life  tenant. —  When- 
ever real  property  held  by  any  person  for  life  is  encumbered  by  mortgage 
or  other  lien,  the  interest  on  which  should  be  paid  by  the  life  tenant,  and 
such  life  tenant  negkcts  or  refuses  to  pay  such  interest,  the  remainderman 
may  pay  such  interest,  and  recover  the  amount  thereof,  together  with 
interest  thereon  from  the  time  of  such  payment,  of  the  life  tenant.^® 

Section  233  was  formerly  sections  i,  2,  Laws  of  1894,  chapter  315,  "An 
act  in  relation  to  interest  on  mortgages  and  other  liens  upon  real  estate 
held  by  a  life  tenant. 

Section  i.  Whenever  the  real  estate  held  by  any  person  or  persons  for 
life  shall  be  incumbered  by  mortgage  or  other  lien,  the  interest  on  which 
should  be  paid  by  the  life  tenant,  and  such  life  tenant  shall  neglect  or  refuse 
to  pay  such  interest,  it  shall  be  lawful  for  the  remainderman  to  pay  such 
interest,  and  to  recover  the  amount  so  paid,  together  with  interest  thereon 
from  the  time  of  such  payment,  in  an  action  against  such  life  tenant  whose 
duty  it  was  to  have  paid  such  interest. 

§  2.  This  act  shall  take  effect  immediately."  20 

Former  Law.  Before  the  statute  of  1894,  set  out  above,  a  life 
tenant  was  bound  in  equity  to  keep  down  the  interest  on  charges 
out  of  the  rents  and  profits.  He  was  not  bound  to  extinguish  the 
principal  of  the  charges.^*  If  he  were  forced  to  do  so,  he  became 
a  creditor  of  the  estate  for  the  amount  so  paid.^  He  was  not 
obliged  to  pay  toward  the  interest  anything  beyond  the  amount  of 
the  rents,  and  if  he  did  he  became  a  creditor  of  the  estate  for  the 
excess.^  Where  the  payment  of  interest  is  charged  by  a  testator 
On  the  estate  in  remainder  and  not  on  the  life  tenant,  the  latter  is 

1®  Repealed  by  Real  Prop.  Law  of  Wilson    v.    Quimby,   73    Hun,    524; 

1909,   §  460,  art.   14,  chap.  50,  Con-  Clarke   v.    Clarke,    145    N.   Y.    476; 

solidated  Laws.     See  below,  §  460.  Matter  of  Tracy,  176  id.  501,  511. 

20  Repealed,    chap.    547,    Laws    of         22  i  story,  Eq.,  SS  486,  488;  Mosely 

1896.  V.  Marshall,  27  Barb.  42. 

21 4   Kent,    Comm.   74 ;    House    v.         23  Doane   v.    Doane,    46   Vt.    485 ; 

House,    10    Paige,    158;    Carter    v.  Kensington  v.  Bonserie,  7  De  G.,  M. 

Youngs,   42  N.   Y.   Super   Ct.  418;  &  G.  134. 
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exempted  from  paying  interest  on  incimibrances.^*  In  some  cases 
equity  will  apportion  charges  between  the  life  tenant  and  the  re- 
maindermen,^ or  charge  it  to  the  remainderman  alone.^* 

Section  269.  Section  269  is  an  enabling  section,  giving  an  action 
at  law  to  the  remainderman,  instead  of  a  suit  in  equity.^ 

Savings  of  Life  Tenants.  Savings  of  life  tenants,  out  of  incx)me,  be- 
long to  the  life  tenants  absolutely.^ 


•*Mo9cly  V.  Marshall,  22  N.  Y. 
200. 

»  Peck  V.  Sherwood,  56  N.  Y.  615 ; 
Pdm.  Eq.  Juris.,  S  1223;  Story,  Eq. 
Juris.,  8  487. 

*tt  Matter  of  Coombs,  62  Misc.  Rep. 


597;  cf.  Matter  of  Wagner,  133 
App.  Div.  306. 

27  Sage  V.  City  of  Gloversvillc,  43 
App.  Div.  245. 

2S  Matter  of  Ctttler,  23  Misc.  Rep. 
50a 
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§270.  Powers  of  courts  of  equity  not  abridged.    Nothing 

contained  in  this  article  abridges  the  powers  of  courts  of 
equity  to  compel  the  specific  performance  of  agreements  in 
cases  of  part  performance. 

Formerly  section  234,  Real  Property  Law  of  1896,  chapter  XLVl, 
General  Laws: 

§  234.  Powers  of  courts  of  equity  not  abridged. —  Nothing  contained  in 
this  article  abridges  the  powers  of  courts  of  equity  to  compel  the  specific 
performance  of  agreements  in  cases  of  part  performance.28% 

Section  234  was  formerly  2  Revised  Statutes,  135,  section  10: 

§  10.  Nothing  in  this  title  contained,  shall  be  construed  to  abridge  the 
powers  of  courts  of  equity,  to  compel  the  specific  performance  of  agree- 
ments,  in  cases  of  part  performance  of  such  agreements.^ 

Note  on  this  £nactment.  How  far  the  jurisdiction  of  the  chancellor 
was  established  by  the  Constitution  of  1821  may  have  been  re- 
garded as  an  open  question  at  the  time  of  the  enactment  of  the 
Revised  Statutes.  But  had  it  been  fixed,  the  Legislature  could  not 
abridge  it.^^ 

Legislature  may  not  Abridge  Constitutional  Jurisdiction.  The  Legisla- 
ture cannot  abridge  the  powers  of  a  constitutional  court.'*  In 
Alexander  v.  Bennett,  the  Court  of  Appeals  said  on  .this  point: 
"  We  are  of  opinion  that,  as  the  Constitution  declares  that  the 
jurisdiction  shall  remain  in  the  court,  the  court  itself  cannot  relin- 
quish that  jurisdiction,  and  that  any  act  authorizing  it  so  to  do 
violates  the  constitutional  provision.  If  this  provision  were  in- 
tended solely  for  the  protection  of  the  court  or  its  judges  they 
might  waive  it;  but  we  do  not  think  it  was  so  intended.  It  was, 
iii  our  judgment,  like  the  whole  judicial  system  of  the  State,  in- 
tended for  the  benefit  of  the  people,  and  to  secure  to  litigants  a 
forum  in  which  they  might  have  their  controversies  litigated.  The, 
jurisdiction  which  the  Constitution  preserves  *  *  *  is  inalien- 
able and  carries  with  it  the  corresponding  duty  on  the  part  of  those 
courts  to  exercise  it,  when  called  upon  in  proper  form  so  to  do." 

28%  Repealed  by   Real   Prop.  Law  1896;   McCartney  v.  Titsworth.    119 

of  1909.     Sec.  460,  art.  14,  chap  50,  App.  Div.  547. 

Consolidated  Laws.    See  below,  sec.  ^o  Alexander  v.  Bennett,  60  N.  Y. 

460.  204. 

2»  Repealed,    chap.    547,    Laws    of  ^i  id.^  supra. 
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jnxiadiction  in  Equity  Over  Legal  Titles.  A  court  of  -equity  has  ordi- 
narily no  jurisdiction  over  devises,  or  other  legal  conveyances, 
unless  there  is  a  trust  or  some  other  distinct  reason  why  the 
remedy  at  law  is  defective.  The  law  regards  legal  titles  as  primarily 
matters  in  pais,  or  for  trials  by  jury  in  courts  of  law.^ 

Object  of  this  Section.  This  section  declares  the  Legislature's  inten- 
tion not  to  abridge  the  jurisdiction  of  courts  of  equity  to  compel 
the  specific  performance  of  agreements  in  cases  of  part  perform- 
ance,^ even  if  such  agreements  are  not  in  writing  as  required  by 
the  Statute  of  Frauds.®* 

^Qiipman    v.     Montgomery,    63  Lamb  v.  Lamb,  18  App.  Div.  250,  256; 

N.  Y.  221,  231 ;  Anderson  v.  Ander-  Van  Epps  v.  Clock,  25  N.  Y.  St.  Rep. 

son,  112  id.   104;  Voshall  v.  Clark,  896;  7  N.  Y.  Supp.  21;  Russell  v. 

123  App.  Div.  136,  139;  cf.  Tonnele  Briggs,    165    N.    Y.    598;    Greely  v. 

v.  Wetenore,  195  N.  Y.  430.  Shelmidine,    83   id.    559;    Veeder   v. 

••Canda  v.  Totten,  157  N.  Y.  281,  Herstmann,  85   id.    154;   Mackall  v. 

J87.  Olcott,  93  id.  282,  290. 

^H  242,  259,  Real   Prop.   Law; 

58 
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§  271.  ConBtrnction  of  covenants  in  mortgages  on  leases  of 
property  and  bonds.  In  mortgages  on  leases  of  real 
property  and  in  bonds  secured  thereby,  the  following  or 
similar  covenants  or  agreements  must  be  construed  as  fol- 
lows : 

I.  In  default  of  pajrment,  mortgagee  to  have  power  to 
sell. —  A  covenant  that  the  mortgagor  "  will  pay  the  in- 
debtedness, as  provided  in  the  mortgage,  and  if  default  be 
made  in  the  payment  of  any  part  thereof,  the  mortgagee  or 
obligee  shall  have  power  to  sell  the  premises  therein  de- 
scribed, according  to  law,"  must  be  construed  as  meaning 
that  the  mortgagor  or  obligor  shall  well  and  truly  pay  unto 
the  mortgagee  or  obligee  the  said  sum  of  money  mentioned 
in  the  condition  of  the  said  bond  or  obligation,  and  the  in- 
terest  thereon,  according  to  the  condition  of  the  said  bond  or 
-  obligation.  And  if  default  shall  be  made  in  the  payment  of 
the  said  sum  of  money  therein  mentioned,  or  in  the  interest 
which  shall  accrue  thereon,  or  of  any  part  of  either,  that  then 
and  from  thenceforth  it  shall  be  lawful  for  the  said  mort- 
gagee or  obligee,  his  l^al  representative  or  assigns,  to.  sell, 
transfer  and  set  over,  all  the  rest,  residue  and  remainder  of 
the  said  term  of  years  then  yet  to  come,  and  all  other,  the 
right,  title  and  interest  of  the  said  mortgagor  or  obligor  of, 
in  and  to  the  same,  at  public  auction,  according  to  the  act  in 
such  case  made  and  provided.  And  as  the  attorney  of  the 
ents  duly  authorized,  constituted  and  appointed,  to  make, 
seal,  execute  and  deliver  to  the  purchaser  or  purchasers 
thereof,  a  good  and  sufficient  assignment,  transfer  or  other 
conveyance  in  the  law,  for  the  said  premises,  with  the  ap- 
purtenances ;  and  out  of  the  money  arising  from  such  sale 
to  retain  the  principal  and  interest  which  shall  then  be  due 
on  the  said  bond  or  obligation,  together  with  the  costs  and 
charges  of  advertisement  and  sale  of  the  said  premises,  ren- 
dering the  overplus  of  the  purchase-money  (if  any  there 
shall  be)  unto  the  said  mortgagor  or  obligor,  his  legal  rep- 
resentatives or  assigns ;  which  sale,  so  to  be  made,  shall  for- 
ever be  a  perpetual  bar,  both  in  law  and  equity,  against  the 
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said  mortgagor  or  obligor,  and  against  all  persons  clainv 
ing  or  to  claim  the  premises  or  any  part  thereof,  by,  from  or 
under  him  or  them,  or  any  of  them. 

2.  Mortgagor  to  keep  buildings  insured. — A  covenant 
"that  the  mortgagor  will  keep  the  buildings  on  the  said 
premises  insured  against  loss  by  fire,  for  the  benefit  of  the 
mortgagee,^'  must  be  construed  as  meaning  that  the  said 
mortgagor  or  obligor  shall  and  will  keep  the  buildings  erected 
and  to  be  erected  upon  the  lands  above  conveyed,  insured 
against  loss  and  damage  by  fire,  by  insurance,  and  in  an 
amount  approved  by  the  said  mortgagee  or  obligee  and  his 
assigns,  and  either  assign  the  policy  and  certificates  thereof 
or  have  such  insurance  made  payable  to  the  said  mortgagee 
or  obligee  or  his  assigns,  and  in  default  thereof  it  shall  be 
lawful  for  the  said  mortgagee  or  obligee  and  his  assigns  to 
eflFect  such  insurance,  and  the  premium  and  premiums  paid 
for  effecting  the  same  shall  be  a  lien  on  the  said  mortgaged 
premises,  added  to  the  amount  of  the  said  bond  or  obligation, 
and  secured  by  these  presents,  and  payable  on  demand,  with 
legal  interest 

3.  Mortgagor  to  pay  rent  and  charges  on  premises.— A 
covenant  that  the  mortgagor  "  will  pay  the  rent  and  other 
<:harges  mentioned  in  and  made  payable  by  said  indenture 

of  lease  within days  after  said  rent  or  charges 

are  payable,"  must  be  construed  as  meaning  that  the  said 
mortgagor  or  obligor  and  his  legal  representatives  and  as- 
signs, will  pay  or  cause  to  be  paid,  and  discharge  all  rent 

t  and  rents  mentioned  in  and  made  payable  by  the  indenture 
of  lease  aforesaid,  and  also  all  taxes,  assessments  or  other 
charges  that  now  are  a  lien,  or  hereafter  shall  or  may  be 
',  levied,  assessed  or  imposed  and  become  a  lien  upon  the 
premises  above  described  or  any  part  thereof;  and  in  de- 
fault thereof,  for  the  spdce  of after  such  taxes 

or  assessments  or  ..........  after  the  said  rent  or  rents, 

or  any  of  them  shall  have  become  due  and  payable  by 
the  terms  of  said  lease  or  by  law,  then  and  in  each  and 
every  such  case  the  said  mortgagee  or  obligee,  his  legal  rep- 
resentatives or  assigns  may,  at  option,  and  without  notice, 


916  Conveyances  and  Mortgages.  §  271 

pay  such  rent  or  rents,  taxes,  assessments  or  other  charges 
and  expenses,  and  the  amount  so  paid,  and  interest  thereon, 
from  the  time  of  such  payment,  shall  forthwith  be  due  and 
payable  from  the  said  mortgagor  or  obligfor,  his  legal  rep- 
resentatives or  assigns,  to  the  said  mortgagee  or  obligee, 
his  legal  representati\'es  or  assigns,  and  shall  be  deemed  to 
be  secured  by  these  presents,  and  shall  be  collectible  in  the 
same  manner,  and  at  the  same  time,  and  upon  the  same  con- 
ditions as  the  interest  then -next  maturing  upon  the  prin- 
cipal sum  hereinbefore  mentioned. 

4.  Agreement  that  'wfaole  sum  shall  become  due. —  The 
words  "And  it  is  hereby  expressly  agreed  that  the  whole  of 
the  said  principal  sum  shall  become  due  at  the  option  of  said 
mortgagee  or  obligee  after  default  in  the  payment  of  any 
instalment  of  principal  or  after  default  in  the  payment  of  in- 
terest for days,  or  after  default  in  the  payment 

of  any  rent  or  other  charge  made  payable  by  said  indenture 
of  lease  for days,  or  after  default  in  the  pay- 
ment of  any  tax  or  assessment  for days  after 

notice  and  demand,"  must  be  construed  as  meaning  that 
should  any  default  be  made  in  the  payment  of  any  instal- 
ment of  principal  or  any  part  thereof,  or  of  said  interest  or 
any  part  thereof,  or  of  any  rent  or  other  charge  made  pay- 
able by  said  indenture  or  lease,  on  any  day  whereon  the 
same  is  made  payable,  or  should  any  tax  or  assessment, 
which  now  is  or  may  be  hereafter  imposed  upon  the  prem^ 
ises  hereinafter  described,  become  due  and  payable,  and 
should  the  said  interest,  rent  or  other  diarge  aforesaid,  re- 
main unpaid  and  in  arrear  for  the  space  of 

days,  or  such  tax  or  assessment  remain  unpaid  and  in  ar- 
rear for days  after  written  notice  by  the  mort- 
gagee or  obligee,  his  executors,  administrators  or  assigns^ 
that  such  tax  or  assessment  is  unpaid,  and  demand  for  the 
payment  thereof,  then  and  from  thenceforth,  that  is  to  say, 
after  the  lapse  of  either  one  of  said  periods,  as  the  case  may 
be,  the  aforesaid  principal  sum,  with  all  arrearage  of  inter- 
est thereon,  rent  and  other  charges  paid  by  the  mortgagee 
or  obligee,  shall,  at  the  caption  of  tbe  said  mortgagee  or 
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obligee,  his  executors,  jadministrators  or  assigns,  become  and 
be  due  and  payable  immediately  thereafter,  although  the 
period  above  limited  for  the  payment  thereof  may  not  then 
have  expired,  anything  thereinbefore  contained  to  the  con- 
trary thereof  in  anywise  notwithstanding. 

Formerly  section  235,  Real  Property  Law  of  1896,  chapter  XL VI, 
General  Laws: 

6  235.  Construction  of  covenants  in  mortgages  on  leases  of  real  property 
and  bonds. —  In  mortgages  on  leases  of  real  property  and  in  bonds  secured 
thereby,  the  following  or  similar  covenants  or  agreements  must  be  construed 
as  follows: 

1.  In  default  of  payment,  mortgagee  to  have  power  to  sell. —  A  covenant 

that  the  mortgagor  "  will  pay  the  indebtedness,  as  provided  in  the  mortgage, 
and  if  default  be  made  in  the  payment  of  any  part  thereof,  the  mortgagee 
or  obligee  shall  have  power  to  sell  the  premises  therein  described,  according 
to  law/'  must  be  construed  as  meaning  that  the  mortgagor  or  obligor 
shall  well  and  truly  pay  unto  the  mortgagee  or  obligee  the  said  sum  of  money 
mentioned  in  the  condition  of  the  said  bond  or  obligation,  and  the  interest 
thereon,  according  to  the  condition  of  the  said  bond  or  obligation.  And 
if  default  shall  be  made  in  the  payment  of  the  said  sum  of  money  therein 
mentioned,  or  in  the  interest  which  shall  accrue  thereon,  or  of  any  part  of 
either,  that  then  and  from  thenceforth  it  shall  be  lawful  for  the  said  mort- 
gagee or  obligee,  his  legal  representative  or  assigns,  to  sell,  transfer  and 
set  over,  all  the  rest,  residue  and  remainder  of  the  said  term  of  years  then 
yet  to  come,  and  all  other,  the  right,  title  and  interest  of  the  said  mort- 
gagor or  obligor  of,  in  and  to  the  same,  at  public  auction,  according  to  the 
act  in  such  case  made  and  provided.  And  as  the  attorney  of  the  said  mort- 
gagor or  obligor  for  that  purpose  by  these  presents  duly  authorized,  con- 
stituted and  appointed,  to  make,  seal,  execute  and  deliver  to  the  purchaser 
or  purchasers  thereof,  a  good  and  suf]Scient  assignment,  transfer  or  other 
conveyance  in  the  law,  for  the  said  premises,  with  the  appurtenances;  and 
out  of  the  money  arising  from  such  sale,  to  retain  the  principal  and  interest 
which  shall  then  be  due  on  the. said  bond  or  obligation,  together  with  the 
eosts  and  charges  of  advertisement  and  sale  of  the  said  premises,  rendering 
the  overplus  of  the  purchase  money  (if  any  there  shall  be)  unto  the  said 
mortgagor  or  obligor,  his  legal  representatives  or  assigns;  which  sale,  so 
to  be  made,  shall  forever  be  a  perpetual  bar,  both  in  law  and  equity,  against 
the  said  mortgagor  or  obligor,  and  against  all  persons  claiming  or  to  claim 
the  premises  or  any  part  thereof,  by,  from  or  under  him  or  them,  or  any 
of  them. 

2.  Mortgagor  to  keep  buildings  insured —  A  covenant  "  that  the  mortgagor 
will  keep  the  buildings  on  the  said  premises  insured  against  loss  by  fire, 
for  the  benefit  of  the  mortgagee,"  must  be  construed  as  meaning  that  the 
said  mortgagor  or  obligor  shall  and  will  keep  the  buildings  erected  and 
to  be  erected  upon  the  lands  above  conveyed,  insured  against  loss  and 
damage  by  fire,  by  insurance,  and  in  an  amount  approved  by  the  said 
mortira  cc  ^r  ob'iree  and  his  assigns,  and  either  assign  the  policy  and  ccr- 
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tificates  thereof  or  have  such  insurance  made  payable  to  the  said  mortgagee 
or  obligee  or  his  assigns,  and  in  default  thereof  it  shall  be  lawful  for  the 
said  mortgagee  or  obligee  and  his  assigns  to  effect  such  insurance,  and  the 
premium  and  premiums  paid  for  effecting  the  same  shall  be  a  lien  on  the 
said  mortgaged  premises,  added  to  the  amount  of  the  said  bond  or  obliga- 
tion, and  secured  by  these  presents,  and  payable  on  demand,  with  legal 
interest. 

3.  Mortgagor  to  pay  rent  and  charges  on  premisea. —  A  covenant  that  the 
mortgagor  "  will  pay  the  rent  and  other  charges  mentioned  in  and  made 
payable  by  said  indenture  or  lease  within  day  after  said 
rent  or  charges  are  payable,"  must  be  construed  as  meaning  that  the  said 
mortgagor  or  obligor  and  his  legal  representatives  and  assigns,  will  pay 
or  cause  to  be  paid  and  discharge  all  rent  and  rents  mentioned  in  and  made 
payable  by  the  indenture  of  lease  aforesaid,  and  also  all  taxes,  assessments 
or  other  charges  that  now  are  a  lien,  or  hereafter  shall  or  may  be  levied^ 
assessed  or  imposed  and  become  a  lien  upon  the  premises  above  described 
or  any  part  thereof;  and  in  default  thereof,  for  the  space  of 

after    such   taxes    or   assessments   or  after   the    said   rent 

or  rents,  or  any  of  them  shall  have  become  due  and  payable  by  the  terms 
of  said  lease  or  by  law,  then  and  in  each  and  every  such  case  the  said 
mortgagee  or  obligee,  his  legal  representatives  or  assigns  may,  at  option, 
and  without  notice,  pay  such  rent  or  rents,  taxes,  assessments  or  other 
charges  and  expenses,  and  the  amount  so  paid,  and  interest  thereon,  from 
the  time  of  such  payment,  shall  forthwith  be  due  and  payable  from  the  said 
mortgagor  or  obligor,  his  legal  representatives  or  assigns,  to  the  said  mort- 
gagee or  obligee,  his  legal  representatives  or  assigns,  and  shall  be  deemed 
to  be  secured  by  these  presents,  and  shall  be  collectible  in  the  same  manner, 
and  at  the  same  time,  and  upon  the  same  conditions  as  the  interest  then 
next  maturing  upon  the  principal  sum  hereinbefore  mentioned. 

4.  Agreement  that  whob  sum  shall  become  due. —  The  words  "And  it  is 
hereby  expressly  agreed  that  the  whole  of  the  said  principal  sum  shall 
become  due  at  the  option  of  said  mortgagee  or  obligee  after  default  in  the 
payment  of  any  installment  of  principal  or  after  default  in  the  payment 
of  interest  for  days,  or  after  default  in  the  payment  of 
any  rent  or  other  charge  made  payable  in  and  by  said  indenture  of  lease 
for  days,  or  after  default  in  the  payment  of  any  tax  or 
assessment  for  days  after  notice  and  demand,"  must  be  con- 
strued  as  meaning  that  should  any  default  be  made  in  the  payment  of  any 
installment  of  principal  or  any  part  thereof,  or  of  said  interest  or  any  part 
thereof,  or  of  any  rent  or  other  charge  made  payable  in  and  by  said 
indenture  of  lease,  on  any  day  whereon  the  same  is  made  payable,  or  should 
any  tax  or  assessment,  which  now  is  or  may  be  hereafter  imposed  upon  the 
premises  hereinafter  described  become  due  and  payable,  "and  should  the  said 
interest,  rent  or  other  charge  aforesaid,  remain  unpaid  and  in  arrear  for 
the  space  of  days,  or  such  tax  or  assessment  remain  unpaid 
and  in  arrear  for  days  after  written  notice  by  the  mortgagee 
or  obligee,  his  executors,  administrators  or  assigns,  that  such  tax  or  assess- 
ment is  unpaid,  and  demand  for  the  payment  thereof,  then  and  from  thence- 
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forth,  that  is  to  say,  after  the  lapse  of  either  one  of  said  periods,  as  the 
case  may  be,  the  aforesaid  principal  sum,  with  all  arrearage  of  interest 
thereon,  rent  and  other  charges  paid  by  the  mortgagee  or  obligee,  shall, 
at  the  option  of  the  said  mortgagee  or  obligee,  his  executors,  administrators 
or  assigns,  become  and  be  due  and  payable  immediately  thereafter,  although 
the  period  above  limited  for  the  payment  thereof  may  not  then  have  expired, 
anything  thereinbefore  contained  to  the  contrary  thereof  in  an3rw]se  notwith- 
standing.^l 

Comment  on  Section  271,  Supra.  The  original  of  this  section  was  not 
a  part  of  the  old  Real  Property  Law  of  1896.  It  was  enacted  by 
chapter  338,  Laws  of  1898,  and  became  a  law  on  July  i,  1898.  That 
act  was  a  part  of  that  reform  which  was  intended  to  relieve  the 
public  offices  from  the  necessity  of  transcribing  long  forms  of  cove- 
nants.^*^ The  Consolidated  Laws  made  several  immaterial  changes 
in  this  section  of  a  verbal  character  only.*® 

Mortgagee,  when  Liable  for  Rent.  A  mortgagee  of  a  term,  who  has 
not  taken  possession,  actually  or  constructively,  is  not  liable  for 
the  rent.^ 

Subsequent  Mortgage.  A  lessee  subsequent  to  a  mortgage  must 
attorn  before  he  is  liable  for  rent  to  such  mortgagee,  and  the  mort- 
gagee of  such  a  lessee  would  be  in  the  same  position.^ 

Mortgage  without  Covenants.  A  mortgage  without  covenant  of  seisin 
and  warranty  is  inoperative  on  property  subsequently  acquired  by 
mortgagor.^ 

Agreement  Clogging  Equity  of  Redemption.  When  an  instrument  is 
operative  by  way  of  mortgage,  no  bye-agreement  contemporane- 
ously relinquishing  the  equity  of  redemption  is  enforcible.^  For, 
"  once  a  mortgage  always  a  mortgage."  *^ 


^%  Repealed  by  Real  Prop.  Law 
of  1909,  §  460,  art  14,  chap.  50,  Con- 
solidated Laws.     See  below,  §  460. 

«B  See  §§  253/  254,  25s,  256,  257, 
258,  Real  Prop.  Law. 

30  See  notes  25,  26,  Appendix  I, 
infra. 

27  Levy  V.  Long  Island  Brewery, 
26  Misc.  Rep.  410. 

^  Supra,  p.  766. 

3^  Donovan  v.  Twist,  85  App.  Div. 
130;  s.  c,  105  id.  171;  and  Hirth  v. 
Zeller,  108  id.  198;  and  sec  p.  832. 
supra. 


^  Story,  Eq.  Juris.,  §  1019;  Mac- 
auley  v.  Smith,  132  N.  Y.  524; 
Mooney  v.  Byrne,  163  id.  86 ;  Hughes 
V.  Harlam,  166  id.  427;  Brann  v. 
Vollmer,  89  App.  Div.  43;  Faulkner 
V.  Cody,  45  Misc.  Rep.  64;  21  Harv. 
Law    Rev.    459. 

^^  Maxim  of  Courts  of  Equity, 
f  1 193,  Pomeroy  Eq.  Jurisp. ;  Faulk- 
ner V.  Cody,  45  Misc.  Rep.  64,  67: 
Becker  v.  McCrea,  119  App.  Div.  56; 
Conover  v.  Palmer,  123  id.  817; 
Mooney  v.  Byrne,  163  N.  Y.  86,  93; 
21   Harv.  Law  Rev.  461. 
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This  Section  Said  to  Repeal  Origiiial  of  SnbdiTision  3,  Section  254.  The 
original  act  incorporating  this  section  was  said  to  repeal  subdivision 
3  of  section  254.*^  But  as  the  reason  was  not  apparent  both  sec- 
tions still  stand  in  the  Consolidated  Laws.** 

Mortgage  on  Chattels  Real  to  he  Recorded.  A  lease  beyond  three  years 
is  a  chattel  real^  and  must  be  recorded  in  order  to  be  operative  as 
notice  to  bona  fide  purchasers.** 

^Heal  V.  Richmond  County  Sav-  Brewing  Co.  v.  Gass,  53  Misc.  Rep. 

ings  Bank,  127  App.  Div.  428.  363;  120  App.  Div.  147. 

«  See  §  254,  supra,  pp.  844,  849.  *»  f  290^  mfrtk 
^  §  240,  supra;  People  ex  rel  Eltat 
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§  272.  Construction  of  grant  of  appurtenances,  and  all  of 
the  rights  and  estate  of  the  mortgagor.  In  any  mort- 
gage on  a  lease  of  real  property  the  words  "  together  with 
the  appurtenances  and  all  the  estate  and  rights  of  the 
part. ...  of  the  first  part  of,  in  and  to  said  premises  under 
and  by  virtue  of  the  aforesaid  indenture  of  lease/'  must 
be  construed  as  meaning,  together  with  all  and  singular  the 
edifices,  buildings,  rights,  members,  privileges  and  appur- 
tenances thereunto  belonging  or  in  anywise  appertaining; 
and  also  all  the  estate,  right,  title,  interest,  term  of  years 
yet  to  come  and  unexpired,  property,  possession,  claim  and 
demand  whatsoever,  as  well  in  law  as  in  equity,  of  the  said 
mortgagor  or  obligor,  of,  in  and  to  the  said  demised  prem- 
ises, and  every  part  and  parcel  thereof,  with  the  appurte- 
nances;  and  also  the  said  indenture  of  lease,  and  the  renewal 
therein  provided  for,  and  every  clause,  article  and  condition 
therein  expressed  and  contained. 

Formerly  section  236,  Real  Property  Law  of  1896,  chapter  XLVI, 
General  Laws: 

S  236.  Construction  of  grant  of  appurtenances,  et  cetera,  and  all  of  the 
rights  and  estate  of  the  mortgagor. —  In  any  mortgage  on  lease  of  real 
property  the  words  *'  together  with  the  appurtenances  and  all  the  estate  and 
rights  of  the  part  of  the  first  part  of,  in  and  to  said  premises 

under  and  by  virtue  of  the  aforesaid  indenture  of  lease,"  must  be  conbtrued 
as  meaning,  together  with  all  and  singular  the  edifices,  buildings,  rights, 
members,  privileges  and  appurtenances  thereunto  belonging  or  in  anywise 
appertaining;  and  also  all  the  estate,  right,  title,  interest,  term  of  years 
yet  to  come  and  unexpired,  property,  possession,  claim  and  demand  whatso- 
ever, as  well  in  law  as  in  equity,  of  the  said  mortgagor  or  obligor,  of, 
in  and  to  the  said  demised  premises,  and  every  part  and  parcel  thereof, 
with  the  appurtenances;  and  also  the  said  indenture  of  leaso,  and  the 
renewal  therein  provided  for,  and  every  clause,  article  and  condition  therein 
expres£:ed  and  contained.^ 

Comment  on  Section.  The  original  of  this  section  was  not  a  part 
of  the  former  Real  Property  Law,  as  originally  passed  in  1896,  but 
it  was  enacted  by  chapter  338,  Laws  of  1898,  and  became  a  law  on 
July  I,  1898.  Section  272  of  this  act  now  refers  to  the  form  set 
out  in  section  273  of  this  act.  This  section  is  a  part  of  the  reform 
intended  to  relieve  the  public  record  offices  from  the  necessity  of 

*6  Repealed  by  Real  Prop.  Law  of  1909,  S  460,  art.  14,  chap.  50,  Con- 
solidated Laws.    See  below,  S  460. 
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transcribing  long  forms  of  conveyances.*^  This  section  should  be 
read  in  connection  with  the  sections  immediately  preceding  and 
subsequent.*® 

Mortgage,  on  Lease.  In  f onner  days  the  common  way  of  mort- 
gaging a  lease,  adopted  by  good  conveyancers,  was  by  an  assign- 
ment of  the  same  by  way  of  mortgage.*®  It  must  be  very  doubtful 
whether,  a  mortgage  of  a  lease  is  not  now  virtually  an  assignment 
thereof,  as  the  mortgagee  must  acquire  the  same  cum  onere.  The 
form  set  out  in  this  statute*^  seems  defective  in  making  no  provi- 
sion for  the  delivery  up  of  the  original  lease  on  default  of  the  mort- 
gagor to  observe  his  covenants,  and  evidently  contemplates  a 
foreclosure,  before  the  mortgagee  shall  succeed  to  the  security 
mortgaged. 

Foredosnre  Sale  of  Lease.  A  purchaser  at  a  sale  in  action  to  fore- 
close a  mortgage  on  a  lease  is  not  to  be  relieved  because  of  pendency 
of  action  to  set  aside  the  lease,  if  he  knew  of  such  pendency  at  the 
time  of  the  sale." 

Mortgagee  of  Leasehold  may  Pay  Rent  A  mortgagee  of  a  leasehold 
may  pay  rent  if  it  is  overdue,  and  maintain  his  action  over  against 
the  tenant*® 

Mortgage  or  Lease.  If  the  term  extends  beyond  three  years,  a  mort- 
gage thereon  may  be  recorded  in  proper  office  and  when  recorded 
is  operative  as  notice.*® 

*''  See  above,  Sf  253,  254,  255,  256,  "  Dunlop  v.  Mulry,  85  App.  Div. 

257  and  258,  Real  Prop.  Law.  498. 

^$8  271,  273,  Real  Prop.  Law.  8*  Dunlop  v.  James,  174  N.  Y.  411; 

^^  See  Jones,  Conv.  (London,  1826)  Chumar  v.  Melvin,  53  Misc.  Rep.  463. 

passim.  ™  People   ex    rel.    Ellas   Brewing 

•    ^i  S73,  Real  Prop.  Law.  Co.  v.  Gass,  120  App.  Div.  147. 
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§  273.  What  form  of  mortgage  on  lease  of  real  property. 

The  use  of  the  following  form  of  instrument  for  mortgages 
on  leases  of  real  property  is  lawful,  but  this  section  does 
not  prevent  or  invalidate  the  use  of  other  forms. 


SCHEDULE  D. 
Kortgage  on  Lease  of  Beal  Property. 

This  indenture,  made  the day  of ,  in 

the  year  one  thousand  hundred  and  ,  be- 
tween      of  (insert  residence)  of  the  first  part 

and  of  (insert  residence)  of  the  second  part; 

whereas   did,  by  a  certain  indenture  of  lease, 

bearing  date  the day  of ,  in  the  year 

one  thousand  nine  hundred  and ,  demise,  lease 

and  to  farm  let  unto  and  to ex- 
ecutors, administrators  and  assigns,  all  and  singular  the 
premises  hereinafter  mentioned  and  described,  together  with 
their  appurtenances ;  to  have  and  to  hold  the  same  unto  the 
said and  to  executors,  adminis- 
trators and  assigns,  for  and  during  and  until  the  full  end 

and  term  of years,  from  the  ....  day  of 

one  thousand  nine  hundred  and    ,  fully  to  be 

complete  and  ended,  yielding  and  paying  therefor  unto  the 

said  . .' and  to or  assigns,  the  yearly 

rent  or  sum  of 

And  whereas,  the  said  part. ...  of  the  first  part  justly  in- 
debted to  the  said  part  ....  of  the  second  part,  in  the  sum  of 

lawful    money    of    the    United    States    of 

America,  secured  to  be  i>aid  by certain  bond  or 

obligation,  bearing  even  date  herewith,  conditioned  for  the 

payment  of  the  said  sum  of on  the 

day  of ,  nineteen  hundred  and and 

the  interest  thereon  to  be  computed  from at  the 

rate  of per  centum  per  annum  and  to  be  paid 


It  being  thereby  expressly  agreed  that  the  whole  of  the 
said  principal  sum  shall  become  due  at  the  option  of  the  mort- 
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gagee  or  obligfee  after  default  in  the  payment  of  interest, 
taxes  or  assessments  or  rents  as  hereinafter  provided. 

Now  this  indenture  witnesseth  that  the  said  part of 

the  first  part,  for  the  better  securing  the  payment  of  the  said 
sum  of  money  mentioned  in  the  condition  of  the  said  bond 
or  obligation,  with  interest  thereon,  and  also  for  and  in 
consideration  of  the  sum  of  one  dollar,  paid  by  the  said 
part  ....  of  the  second  part,  the  receipt  whereof  is  hereby 
acknowledged,  doth  grant  and  release,  assign,  transfer  and 
set  over  unto  said  part. ...  of  the  second  part,  and  to  his 
heirs  (or  successors)  and  assigns  forever. 

(Description.) 

Together  with  the  appurtenances  and  all  the  estate  and 
rights  of  the  part ....  of  the  first  part  of,  in  and  to  said 
premises  under  and  by  virtue  of  the  aforesaid  indenture  of 
lease. 

To  have  and  hold  the  said  indenture  of  lease  and  renewal, 
and  the  above  granted  premises,  unto  the  said  part ....  of  the 
second  part,  his  heirs  and  assigns,  for  and  during  all  the 
rest,  residue  and  remainder  of  the  said  term  of  years  yet  to 
come  and  unexpired,  in  said  indenture  of  lease  and  in  the 
renewals  therein  provided  for;  subject,  nevertheless,  to  the 
rents,  covenants,  conditions  and  provisions  in  the  said  in- 
denture of  lease  mentioned. 

Provided  always  that  if  the  said  part.  ...  of  the  first  part 
shall  pay  unto  the  said  part ....  of  the  second  part,  the  said 
sum  of  money  mentioned  in  the  condition  of  the  said  bond 
or  obligation,  and  the  interest  thereon,  at  the  time  and  in  the 
manner  mentioned  in  the  said  condition,  that  then  these 
presents  and  the  estate  hereby  granted,  shall  cease,  deter- 
mine and  be  void. 

And  the  said  part.  ...  of  the  first  part  covenant.  .  . .  with 
the  said  part ....  of  the  second  part  as  follows : 

First.  That  the  part ....  of  the  first  part  will  pay  the  in- 
debtedness as  hereinbefore  provided. 

And  if  default  shall  be  made  in  the  payment  of  any  part 
thereof  the  said  part.  ...  of  the  second  part  have  power  to 
sell  the  premises  therein  described  according  to  law. 
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Second.  That  the  said  premises  now  are  free  and  clear  of 

all  incumbrances  whatsoever,  and  that ha ... . 

good  right  and  lawful  authority  to  convey  the  same  in 
manner  and  form  hereby  conveyed. 

Third.  That  the  part ....  of  the  first  part  will  keep  the 
buildings  on  the  said  premises  insured  against  loss  by  fire, 
for  the  benefit  of  the  mortgagee. 

Fourth.  That  the  part of  the  first  part  will  pay  the 

rents  and  other  charges  mentioned  in  and  made  payable  by 

said  indenture  of  lease  within   days  after  said 

rent  or  charges  are  payable. 

Fifth.  And  it  is  hereby  expressly  agreed  that  the  whole  of 
the  said  principal  sum  shall  become  due  at  the  option  of  the 
said  mortgagee  or  obligee  after  default  in  the  payment  of 
any  instalment  of  principal,  or  after  default  in  the  payment 
of  interest  for days,  or  after  default  in  the  pay- 
ment of  any  rent  or  other  charge  made  payable  by  said  in- 
denture of  lease  for days,  or  after  default  in 

the  payment  of  any  tax  or  assessment  for days 

after  notice  and  demand. 

In  witness  whereof,  the  said  part of  the  first  port  to 

these  presents  ha . .  hereunto  set hand  . .  and 

seal . .  the  day  and  year  first  above  written. 
Sealed  and  delivered! 

in  the  presence  of     J 

Formerly  section  237  of  the  Real  Property  Law  of  1896,  chapter  XLVI, 
General  Laws: 

I  237.  What  form  of  mortgage  on  lease  of  real  property. — The  use  of  the 
following  form  of  instrument  for  mortgages  on  leases  of  real  property 
is  lawful  but  this  section  does  not  prevent  or  invalidate  the  use  of  other 
forms. 

SCHEDULE  D. 

Mortgage  on  Lease  of  Real  Property.   * 

This  indenture,  made  the  day  of                        in  the  year 

one  thousand                    hundred  and  between                       of 

(insert  residence)  of  the  first  part  and                        of  (insert  residence) 

of  the  second  part;  whereas  did,  by  a  certain  indenture  of 

lease,  bearing  date  the  day  of                    in  the  year  one  thousand 

eight  hundred  and  ninety-  demise,  lease  and  to   farm  let  unto 

and  to  executors,  administrators  and  assigns,  all 
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and   singular   the   premises   hereinafter   mentioned   and   described,   together 

with   their   appurtenances;   to   have   and   to   hold   the  same   unto  the  said 

and   to  executors,    administrators   and    assigns,   for 

and  during  and  until  the  full  end  and  term  of  years,  from  the 

day  of  one  thousand  eight  hundred  and  ninety- 

fully  to  be  complete  and  ended,  yielding  -  and  paying  therefor  unto  the 
said  and    to  or    assigns,   the    yearly    rent   or    sum 

of 

And  whereas,  the  said  part  of  the  first  part  justly  in- 

debted to  the  said  part  of  the  second  part,  in  the  sum  of 

lawful  money  of  the  United  States  of  America,  secured  to  be  paid  by 
certain  bond  or  obligation,  bearing  even  date  herewith,  con- 
ditioned for  the  payment  of  the  said  sum  of  on  the 
day  of  eighteen  hundred  and  ninety-  and  the  interest 
thereon  to  be  computed  from  at  the  rate  of  per  centum 
per  annum  and  to  be  paid 

It  being  thereby  expressly  agreed  that  the  whole  of  the  said  principal 
sum  shall  become  due  at  the  option  of  the  mortgagee  or  obligee  after 
default  in  the  payment  of  interest,  taxes  or  assessments  or  rents  as  herein- 
after provided. 

Now  this  indenture  witnesseth  that  the  said  part  of  the  first 

part,  for  the  better  securing  the  payment  of  the  said  sum  of  money  men- 
tioned in  the  condition  of  the  said  bond  or  obligation,  with  interest  thereon, 
and  also  for  and  in  consideration  of  the  sum  of  one  dollar,  paid  by  the 
said  part  of  the  second  part,  the  receipt  whereof  is  hereby  acknowl- 

edged, doth  grant  and  release,  assign,  transfer  and  set  over  unto  the  said 
part  of  the  second  part,  and  to  his  heirs  (or  successors)  and  assigns 

forever. 

(Description.) 

Together  with  the  appurtenances  and  all  the  estate  and  rights  of  the 
part  of  the  first  part  of,  in  and  to  said  premises  under  and  by  virtue 

of  the  aforesaid  indenture  of  lease. 

To  have  and  hold  the  said  indenture  of  lease  and  renewal,  and  the  above 
granted  premises,  unto  the  said  part  of  the  second  part,  his  heirs 

and  assigns,  for  and  during  all  the  rest,  residue  and  remainder  of  the  said 
term  of  years  yet  to  come  and  unexpired,  in  said  indenture  of  lease  and 
in  the  renewals  therein  provided  for;  subject,  nevertheless,  to  the  rents, 
covenants,  conditions  and  provisions  in  the  said  indenture  of  lease  mentioned. 

Provided  always  that  if  the  said  part  of  the  first  part  shall  pay  unto 

the  said  part  of  the  second  part,  the  said  sum  of  money  mentioned  in 
the  condition  of  the  said  bond  or  obligation,  and  the  interest  thereon,  at 
the  time  and  in  the  manner  mentioned  in  the  said  condition,  that  then 
these  presents  and  the  estate  hereby  granted,  shall  cease,  determine  and 
be  void. 

And  the  said  part  of  the  first  part  covenant  with  the  said  part 

of  the  second  part  as  follows: 

First  That  the  part  of  the  first  part  will  pay  the  indebtedness  as 

hereinbefore  provided. 
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And  if  default  shall  be  made  in  the  payment  of  any  part  thereof  the 
said  part  of  the  second  part  shall  have  power  to  sell  the  premises 

therein  described  according  to  law. 

Second.  That  the  said  premises  now  are  free  and  clear  of  all  incum- 
brances whatsoever,  and  that  ha  good  right  and  lawful 
authority  to  convey  the  same  in  manner  and  form  hereby  conveyed. 

Third.  That  the  part  of  the  first  part  will  keep  the  buildings  on  the 

aid  premises  insured  against  loss  by  fire,  for  the  benefit  of  the  mortgagee. 

Fourth.  That  the  part  of  the  first  part  will  pay  the  rents  and  other 

charges  mentioned  in  and  made  payable  by  said  indenture  of  lease  within 
days  after  said  rent  or  charges  are  payable. 

Fifth.  And  it  is  hereby  expressly  agreed  that  the  whole  of  the  said 
principal  sum  shall  become  due  at  the  option  of  the  said  mortgagee  or 
obligee  after  default  in  the  payment  of  any  instalment  of  principal,  or  after 
default  in  the  payment  of  interest  for  days,  or  after  default  in 

the  payment  of  any  rent  or  other  charge  made  payable  by  said  indenture 
of  lease  for  days,  or  after  payment^  of  any  tax  or  assessment 

for  days  after  notice  and  demand. 

In  witness  whereof, -the  said  part  of  the  first  part  to  these  present^ 
ha       hereunto  set  hand       and  seal       the  day  and  year  first  above 

written. 
Sealed  and  delivered  1 

in  the  presence  of   J 

Comment  on  Section.  This  section  was  not  a  part  of  the  original 
Real  Property  Law,  as  originally  passed  in  1896.  It  was  enacted 
by  chapter  338,  Laws  of  1898,  and  became  a  law  on  July  i,  1898. 

This  section  is  a  part  of  the  reform  intended  to  relieve  the  public 
offices  from  the  necessity  of  transcribing  long  forms  of  convey- 
ances." It  should  be  read  in  connection  with  the  two  sections 
last  preceding  it."  The  Consolidated  Laws  have  made  only  one 
verbal  change  in  this  section. 

Mortgagee's  Liability  for  Rent  A  mortgagee  of  a  lease,  if  he  has 
not  taken  possession,  actually  or  constructively,  is  not  liable  for 
rent;"  but  he  may  pay  same  if  it  is  in  default  and  sue  tenant." 

Short  Fonn.  If  a  short  form  of  mortgage  is  intended  to  be  used, 
it  is  important  that  it  be  adopted  literally,  or  the  benefit  of  the 
statutory  interpretation  of  the  covenant  may  be  lost." 

^So   in   original    law.     It   must  ^H  271,  272,  Real  Prop.  Law. 

mean    "after    default    in    the   pay-  "Levy  v.   Long  Island  Brewery, 

ment,"  etc.  26  Misc.  Rep.  410. 

**%  Repealed  by  Real   Prop.  Law  **Dunlop  v.  James,  174  N.  Y.  411. 

of  1909,  I  460,  art.  14,  chap.  50,  G>n-  ^  Mutual    Benefit    Loan    G).    v. 

•olidated  Laws.    See  below,  I  46a  Jaeger,    34    App.    Div.    90;    Rawle^ 

"  See  above,  pp.  9I7»  919.  Cov.  for  Tit  (5th  ed.),  p.  454,  note 4. 
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§274.  Transfers  and  mortgages  of  interest  in  decedents' 

estates.  Every  conveyance,  assignment,  or  other  transfer 
of,  and  every  mortgage  or  other  charge  upon  the  interest, 
or  any  part  thereof,  of  any  person  in  the  estate  of  a  de- 
cedent which  is  situated  within  this  state,  shall  be  in  writ- 
ing, and  shall  be  acknowledged  or  proved  in  the  manner 
required  to  entitle  conveyances  of  real  property  to  be  re- 
corded. Any  such  instrument  may  also  be  recorded  as 
hereinafter  provided;  and  if  not  so  recorded,  it  is  void 
against  any  subsequent  purchaser  or  mortgagee  of  the  same 
interest  or  any  part  thereof,  in  good  faith  and  for  a  valu- 
able consideration,  whose  conveyance  or  mortgage  is  first 
duly  recorded.  If  such  interest  is  entirely  in  the  real  prop- 
erty of  a  decedent,  the  conveyance  or  mortgage  shall  be  re- 
corded in  the  office  of  the  clerk  of  the  county  where  such  real 
property  is  situated.  If  such  interest  is  in  both  the  per- 
sonal and  the  real  property  of  a  dece(jent,  the  conveyance 
or  mortgage  shall  be  recorded  in  the  office  of  the  surrogate 
issuing  letters  testamentary  or  letters  of  administration  upon 
the  said  decedent's  estate,  or  if  no  such  letters  have  been 
issued,  then  in  the  office  of  the  surrogate  having  jurisdic- 
tion to  issue  the  same,  and  also  in  the  office  of  the  said 
county  clerk.  Such  a  conveyance  or  mortgage  when  so 
recorded,  shall  be  indexed  under  the  name  of  the  decedent, 
in  a  book  to  be  kept  for  that  purpose  by  each  recording 
officer.  The  person  presenting  any  such  instrument  for 
record  shall  pwiy  to  the  clerk  of  the  surrogate's  court  a  fee  of 
ten  cents  for  each  folio. 

Formerly  chapter  692,  Laws  of  1904: 

CHAP.  692. 

An  Act  relating  to  transfers  and  mortgages  of  interests  in  decedents' 

estates. 

Becasw  a  law  May  9,  1904.  with  the  approral  of  the  Governor.     Paated,  thlM^fiftlis  hdag 

present. 

The  People  of  the  State  of  New  York,  represented  m  Senate  and 
Assembly,  do  enact  as  follows: 

Section  i.  Every  conveyance,  assignment,  or  other  transfer  of,  lind  every 
mortgage  or  other  charge  upon  the  interest,  or  any  part  thereof,  of  any 
person  in  the  estate  of  a  decedent  which  is  situated  within  this  state,  shall 
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be  in  writing,  and  shall  be  acknowledged  or  proved  in  the  manner  required 
to  entitle  conveyances  of  real  property  to  be  recorded.  Any  such  instru- 
ment may  also  be  recorded  as  heremaiter  provided;  and  if  not  so  recorded, 
it  is  void  against  any  subsequent  purchaser  or  mortgagee  of  the  same 
interest  or  any  part  thereof;  in  good  faith  and  for  a  valuable  consideraiion, 
whose  conveyance  or  mortgage  is  first  duly  recorded.  If  such  interest  is 
entirely  in  the  personal  property  of  a  decedent,  then  the  conveyance  or 
mortgage  shall  be  recorded  in  the  ofHce  of  the  surrogate  issuing  letters 
testamentary  or  letters  of  administration  upon  the  said  decedent's  estate, 
or  if  no  such  letters  have  been  issued,  then  in  the  office  of  the  surrogate 
having  jurisdiction  to  issue  the  same.  If  such  interest  is  entirely  in  the 
real  property  of  a  decedent,  then  the  conveyance  or  mortgage  shall  be 
recorded  in  the  office  of  the  clerk  of  the  county  where  such  real  property 
is  situated.  If  such  the  same.  If  such  interest  is  entirely  in  the  real 
property  of  a  decedent,  then  the  conveyance  or  mortgage  shall  be  recorded 
in  the  office  of  the  said  surrogate  and  also  in  the  office  of  the  said  county 
clerk.  Such  a  conveyance  or  mortgage  when  so  recorded,  shall  be  indexed 
under  the  name  of  the  decedent,  in  a  book  to  be  kept  for  that  purpose 
by  each  recording  officer. 

§  2.  This  act  shall  take  effect  immediately.^ 

Comment.  This  section  of  this  act  is  taken  literally  from  chapter 
692,  Laws  of  1904,  as  amended  by  chapter  173,  Laws  of  1908, 
without  change,  except  to  make  its  application  exclusively  directed 
to  real  property.  The  corresponding  provisions,  relating  to  per- 
sonal property,  are  transferred  to  section  32  of  the  Personal  Prop- 
erty Law.  Both  together,  therefore,  embrace  the  entire  contents  of 
chapter  692,  Laws  of  1904. 

As  all  species  of  property,  and  nearly  all  future  and  contingent 
interests  therein,  are  now  freely  assignable  at  law  or  in  equity,'* 
it  may  be  well  to  point  out  that  catching  bargains  with  expectant 
or  putative  heirs,  "post  obits/'  and  the  transferability  of  mere 
possible  interests  or  heirship  in  estates  of  persons  still  living,  afford 
sometimes  exceptions  to  the  general  rule  denoted.*^  Equity  does 
not  favor  such  transactions  and  unless  completely  fair  will  not 
enforce  them  when  executory. 

This  act  does  not  refer,  it  will  be  observed,  to  any  such  interests, 
but  refers  only  to  existing  interests  in  the  estates  of  persons  actu- 

*>  Repealed  by  8  80  of  art.  5  of  623;  Kenyon  v.  See,  94  N.  Y.  563; 

Pcrs.   Prop.  Law,  chap.  41,  Consol.  Kinyon  v.  Kinyon,  31  Abb.  N.  C.  76; 

Laws   of   1909,   and    §   460,   art.    14,  Story,  £q  Juris.,  §§  1040,  1055. 

chap,  so,  Consolidated  Laws  of  1909.  «2  Goodevc,  Pers.   Prop.   127;  An- 

«^  Moore  v.  Littel,  41  N.  Y.  66,  84;  son,    Contracts,   221;    Pomeroy,   Eq. 

Parmelee   v.    Cameron,   41    id.   392;  Juris.,   ft  953,   954. 
Stover  V.  Eycleshimer,  3  Keyes,  620, 
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ally  deceased.®^  It  is  to  be  presumed  that  this  section  was  intended 
to  protect  bona  Me  purchasers  from  secret  transfers  of  interests 
actually  vested  in  some  way  in  estates  of  deceased  persons,  and 
only  in  that  interval  of  time  which  occurs  after  decease  and  be- 
fore distribution,  as  this  section  avoids  all  such  transfers  only  as 
against  such  bona  fide  purchasers  or  mortgagees.  The  section  seems 
to  extend  the  statutes  relative  to  the  record  of  deeds,  together  with 
all  its  concomitant  and  established  principles,  to  such  transfers  of 
personalty.  In  so  far  as  the  statute  of  1904  concerns  real  property 
its  provisions  would  seem  to  be  largely  cumulative,  as  a  like  pro- 
vision has  been  long  in  force  in  this  State.^ 

Notice.  It  must  be  apparent  on  familiar  principles  of  equity 
jurisprudence  that  creditors  having  actual  notice  of  such  transfers 
are  not  within  the  act;  they  can  take  no  benefit  under  this  section 
even  if  the  assignment  be  not  recorded ;  for  as  to  them  the  record 
is  inconsequential  as  they  are  otherwise  advised  of  the  fact. 

Omitted  Sections.  At  present  there  are  no  sections  of  this  article 
between  274  and  290. 

®  See    language  in   Panndee   ▼.         ^^  291,  Real  Prop.  Law. 
Cameron.  4^  N.  Y.  JM. 
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ARTICLE  9 
Recording  InttnixnenU  Afiectiiig  Real  Property. 

SEC110N290.  Definitions;  effect  of  article. 

291.  Recording  of  conveyances. 

292.  By  whom  conveyances  must  be  acknowledged  or  proved. 

293.  Recording  of  conveyances  heretofore  acknowledged  or  proved. 

294.  Recording  executory  contracts  and  powers  of  attorney. 

295.  Recording  of  letters  patent. 

296.  Recording   copies    of    instruments    which   are    in    secretary    of 

state's  office. 

297.  Certified  copies  may  be  recorded. 

298.  Acknowledgments  and  proofs  within  the  state. 

299.  Acknowledgments  and  proofs  in  other  states. 

300.  Acknowledgments  and  proofs  in   Porto  Rico,  the  Philippines^ 

Cuba,  and  elsewhere. 

301.  Acknowledgments  and  proofs  in  foreign  countries. 

302.  Acknowledgments  and  proofs  by  married  women. 
'  303.  Requisites  of  acknowledgments. 

304.  Proof  by  subscribing  witness. 
3Q5.  Compelling  witnesses  to  testify. 

306.  Certificate  of  acknowledgment  or  proof. 

307.  When  certificate  to  state  time  and  place. 

308.  When  certificate  must  be  under  seal. 

309.  Acknowledgment  by  corporation  and  form  of  certificate. 
31a  When  county  clerk's  authentication  necessary. 

311.  When  other  authentication  necessary. 

312.  Contents  of  certificate  of  authentication. 

313.  Recording   of   conveyances   acknowledged   or   proyed  without 

the  state,  when  parties  and  certifying  officer  are  dead. 

314.  Proof  when  witnesses  are  dead. 

315.  Recording  books. 

316.  Indexes. 

317.  Order  of  recording. 

318.  Certificate  to  be  recorded. 

319.  Time  of  recording. 

320.  Certain  deeds  deemed  mortgagen 

321.  Recording  discharge  of  mortgage. 

322.  Recording    discharge    of    mortgage    in   counties   embraced   Id 

cities  of  first  class. 

323.  Recording   discharge    of   mortgage    in    counties    embraced   in 

cities  of  first  class  where  property  lies  in   more  than  one 
of  such  counties. 

324.  Effect  of  recording  assignment  of  mortgage. 

32s.  Recording  of  conveyances  made  by  treasurer  of  Coonecticiit 

326.  Revocation  to  t>e  recorded. 

327.  Penalty  for  using  long  forms  of  covenants. 

328.  Certain  acts  not  affected. 
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Section  329.  Actions  to  have  certain  instruments  canceled  of  record. 

330.  Officers  guilty  of  malfeasance  liable  for  damages. 

331.  Laws  and  decrees  of  foreign  countries  appointing  agents  and 

attorneys  and  recording  of  the  same. 

332.  The  record  of  certain  conveyances  validated. 

§290.  Definitions;  effect  of  article,  i.  The  term  "real  prop- 
erty," as  used  in  this  article,  includes  lands,  tenements  and 
hereditaments  and  chattels  real,  except  a  lease  for  a  term 
not  exceeding  three  years. 

2.  The  term  "  purchaser  "  includes  every  person  to  wjiom 
any  estate  or  interest  in  real  property  is  conveyed  for  a 
valuable  consideration,  and  every  assignee  of  a  mortgage, 
lease  or  other  conditional  estate. 

3.  The  term  "  conveyance  '  includes  every  written  instru- 
ment, by  which  any  estate  or  interest  in  real  property  is 
created,  transferred,  mortgaged  or  assigned,  or  by  which  the 
title  to  any  real  property  may  be  affected,  including  an  instru- 
ment in  execution  of  a  power,  although  the  power  be  one  of 
revocation  only,  and  an  instrument  postponing  or  sub- 
ordinating a  mortgage  lien;  except  a  will,, a  lease  for  a  term 
not  exceeding  three  years,  an  executory  contract  for  the  sale 
or  purchase  of  lands,  and  an  instrument  containing  a  power 
to  convey  real  property  as  the  agent  or  attorney  for  the 
owner  of  such  property. 

4.  The  term  "  recording  officer  "  means  the  county  clerk 
of  the  county,  except  in  the  counties  of  New  York,  Kings  or 
Westchester,  where  it  means  the  register  of  the  county. 

5.  This  article  does  not  apply  to  leases  for  life  or  lives,  or 
for  years,  heretofore  made,  of  lands  in  either  of  the  counties 
of  Albany,  Ulster,  Sullivan,  Herkimer,  Dutchess,  Columbia, 
Delaware  or  Schenectadv. 

Formerly  section  240,  Real  Property  Law  of  1896,  chapter  XLVI, 
General  Laws: 

I  240.  Definitions;  effect  of  article — The  term  "real  property,"  as  nscd 
In  this  article,  includes  lands,  tenements  and  hereditaments  and  chattels 
real,  except  a  lease  for  a  term  not  exceeding  three  years.  The  term  "pur- 
chaser," includes  every  person  to  whom  any  estate  or  interest  in  real  prop- 
erty is  conveyed  for  a  valuable  consideration,  and  every  assignee  of  a  mort- 
gage, lease  or  other  conditional  estate.  The  term  '*  conveyance,"  includes 
every  written  instrument,  by  which  any  estate  or  interest  in  real  property  is 
created,  transferred,  mortgaged  or  assigned,  or  by  which  the  title  to  any 
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real  property  may  be  affected,  including  an  instrument  in  execution  of  a 
power,  and  although  the  power  be  one  of  revocation  only;  except  a  will,  a 
lease  for  a  term  not  exceeding  three  years,  an  executory  contract  for  the 
sale  or  purchase  of  lands,  and  an  instrument  containing  a  power  to  con- 
vey real  property  as  the  agent  or  attorney  for  the  owner  of  such  properly. 
The  term  "  recording  officer,"  means  the  county  clerk  of  the  county,  except 
in  the  counties  of  New  York,  Kings  or  Westchester,  -  where  it  means  the 
register  of  the  county.  This  article  does  not  apply  to  leases  for  life  or  lives, 
or  for  years,  heretofore  made,  of  lands  in  either  of  the  counties  of  Albany, 
Ulster,  Sullivan,  Herkimer,  Dutchess,  Columbia,  Delaware  or  Schenectady.^ 

Section  240  was  formerly  i  Revised  Statutes,  73/5,  section  114,  and  i  Re- 
vised Statutes,  762, -sections  36,  37 ,  38,  39,  and  i  Revised  Statutes,  763, 
section  42: 

(114.  Every  instrument,  except  a  will,  in  execution  of  a  power,  and 
although  the  power  may  be  a  power  of  revocation  only,  shall  be  deemed  a 
conveyance  within  the  meaning,  and  subject  to  the  provisions,  of  the  third 
Chapter  of  this  Act.c« 

(  36.  The  term  **  real  estate,"  as  used  in  this  Chapter,  shall  be  construed 
as  coextensive  in  meaning  with  "lands,  tenements  and  hereditaments,"  and 
as  embracing  all  chattels  real,  except  leases  for  a  term  not  exceeding  three 
years.*' 

f  37.  The  term  "  purchaser,"  as  used  in  this  Chapter,  shall  be  construed 
to  embrace  every  person  to  whom  any  estate  or  interest  in  real  estate,  shall 
be  conveyed  for  a  valuable  consideration,  and  also  every  assignee  of  a  mort- 
gage, or  lease,  or  other  conditional  estate.<^ 

S  38.  The  term  "conveyance,"  as  used  in  this  Chapter,  shall  be  construed 
to  embrace  every  instrument  in  writing,  by  which  any  estate,  or  interest  in 
real  estate  is  created,  aliened,  mortgaged  or  assigned;  or  by  which  the 
title  to  any  real  estate,  may  be  affected  in  law  or  equity;  except  last  wills 
and  testaments,  leases  for  a  term  not  exceeding  three  years,  and  executory 
contracts  for  the  sale  or  purchase  of  lands.®* 

§  39.  The  preceding  section  shall  not  be  construed  to  extend  to  a  letter  cf 
attorney,  or  other  instrument  containing  a  power  to  convey  lands  as  agent 
or  attorney  for  the  owner  of  such  lands ;  but  every  such  letter  or  instrument, 
and' every  executory  contract  for  the  sale  or  purchase  of  lands,  when  proved 
or  acknowledged,  in  the  manner  prescribed  in  this  Chapter,  may  be  recorded 
in  the  clerk's  office  of  any  county,  in  which  any  real  estate,  to  which  such 
power  or  contract  relates,  may  be  situated;  and  when  so  proved  or 
acknowledged,  and  the  record  thereof  when  recorded,  or  the  transcript  of 
such  record,  may  be  read  in  evidence,  in  the  same  manner,  and  with  the 
like  effect,  as  a  conveyance  recorded  in  such  county .^<> 

« Repealed  by  Real  Prop.  Law  of  ^  Repealed,    chap.    547,    Laws    of 

1909,  §  460,  art.  14,  chap.  50,  Con-  1896. 

solidated  Laws.    See  below,  §  460.  ^  Repealed,    chap.    547,    Laws    of 

<»  Repealed,    chap.   547,    Laws    of  1896. 

1896.  70  Repealed,    chap.    547*    Laws    of 

^'^  Repealed,    chap.    547,    Laws    of  1896. 
1896. 
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§  42.  The  provisions  of  this  Chapter  shall  not  extend  to  leases  for  life  or 
lives,  or  for  years,  in  the  counties  of  Albany,  Ulster,  Sullivan,  Herkimer, 
Dutchess,  Columbia,  Delaware  and  Schenectady.^* 

Comment  In  May,  1905,  section  240  of  the  Real  Property  Law  of 
1896  was  amended  by  chapter  449,  Laws  of  1905,  so  as  to  enlarge 
the  meaning  of  the  term  "  conveyance  *'  and  make  it  inclusive  of 
*'  an  instrument  postponing  or  subordinating  a  mortgage  lien/'  The 
amendment  was  quite  unnecessary  in  view  of  the  prior  decision  in 
Weideman  v.  Zielinska,  to  the  effect,  that  the  term  "  conveyance " 
as  employed  in  this  section  did  include  such  instruments." 

The  Consolidated  Laws  restored  the  arrangement  of  this  section 
to  correspond  with  that  of  the  Revised  Statutes."^ 

History  of  the  Laws  Concerning  the  Compulsory  Recording  of  Conveyances. 
The  laws  concerning  the  legal  effect  of  the  record  of  conveyances 
are  very  ancient  in  New  York.  Prior  to  A.  D.  1664,  the  Dutch 
government  required  certain  instruments  to  be  recorded  in  public 
offices.^*  But  this  does  not  prove  that  those  laws  were,  as  some 
authors  assert,  of  Dutch  origin.  The  record  of  deeds  had  been 
made  compulsory  at  a  very  early  date  m  New  England,  and  in 
Virginia,  and  there  were  many  English  in  New  Netherland  prior 
to  the  English  conquest.  After  the  English  conquest  in  1664,  the 
English  public  authorities  passed  a  number  of  acts^**  giving  legal 
effect  to  recording,  or  failure  to  record,  instruments  of  conveyance 
in  the  province  of  New  York.  These  laws  were  amplified,  from 
time  to  time,  prior  to  the  establishment  of  the  independent  State 
government.^®  But  until  the  Revised  Statutes  there  was  no  uniform 
or  general  law  in  the  State  on  this  subject.*"    Before  1830,  such 


^^  Repealed,  chap.  547,  Laws  of 
1896. 

72  102  App.  Div.  163. 

78  See  note  29,  Appendix  I,  infra. 

'^^  Laws  and  ordinances  of  New 
Netherland,  114,  159;  Van  Cortlandt 
v.  Tozer,  17  Wend,  at  p.  340.  The 
last  case  does  not  refer  to  very  early 
acts  N.  Y.  C.  &  H.  R.  R.  R.  Co. 
V.  Brockway  B.  Co.,  158  N.  Y.  470. 

7*^  Duke's  Lawes  of  1664,  title 
**  Conveyances,  Deeds  and  Writings ;" 
Charter  of  Libertys  of  1683;  An  Act 
to    Prevent   Frauds   in  the   Convey- 


anceing  of  Lands  after  December  2$. 
1683;  "A  bill  to  prevent  Decept  and 
Fforgerye,*'  passed  October,  1684; 
N.  Y.  C.  &  H.  R.  R.  R.  Co.  v. 
Brockway  B.  Co.,  138  N.  Y.  470. 

WThe  history  of  the  early  legisla- 
tion on  this  subject  is  given  at  length 
in  "History  of  the  Law  of  Real 
Property  in  New  York"  (Baker, 
Voorhis  &  Co.,  1895)  at  pp.  86,  87, 
et  passim. 

77  Jackson  v.  Chamberlain,  8  Wend, 
at  p.  625 ;  I  R.  L.  of  1813,  369 ;  Felix 
V.  Devlin,  90  App.  Div.  103. 
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acts  were  local  in  operation  and  confined  to  particular  counties, 
called  "recording  counties."^® 

It  is  erroneous  to  suppose  that  the  registration  of  conveyances 
in  public  offices  was  peculiar  to  America.  Deeds  of  bargain  and 
sale  were  required  to  be  enrolled  in  the  King's  courts  of  record 
at  Westminster  by  the  "  Statute  of  Inrolments."  ^'  In  1704,  York- 
shire, in  England,  was  made  a  recording  county,^  and  four  years 
later  the  great  county  of  Middlesex  followed®^  The  decisions  of 
the  English  courts  on  the  effect  of  these  several  acts  were  subse- 
quently very  influential  in  America.® 

Section,  Supra.  As  the  present  section  of  this  act  now  incorpo- 
rates a  number  of  sections  formerly  in  the  Revised  Statutes  the 
decisions  bearing  upon  it  are  those  which  were  formerly  rendered 
upon  the  component  sections.  It  is,  therefore,  necessary  to  arrange 
the  notes  of  such  decisions  in  the  old  order,  in  conjunction  with 
the  appropriate  sections  of  the  Revised  Statutes. 

I  Revised  Statutes,  736,  Section  1x4.  Referring  to  I  Revised>  Statutes, 
736,  section  114,  above  set  forth,  as  now  part  of  this  act,  it  has 
been  held  that  every  instrument,  except  a  will,  in  the  execution  of 
a  power,  was  a  conveyance  which  must  be  recorded  to  protect  the 
estate  conveyed  against  subsequent  bona  fide  purchasers  or 
grantees.®"  A  recorded  power  of  attorney  to  convey  lands  remains 
in  force  as  to  purchaser,  in  good  faith  without  notice,  from  the 
attorney,  though  the  grantor  meanwhile  conveys  the  lands  by  unre- 
corded deed.®* 

X  Revised  Statutes,  736,  Section  36.  Having  reference  to  I  Revised 
Statutes,  736,  section  36,  now  incorporated  in  this  section,  the  term 
"  real  property  "  or  "  real  estate  "  includes  terms  of  years  beyond 


"  Sec  1st  edition  of  the  Revised 
Statutes,  appendix  to  vol.  3  (pp.  25, 
42)  for  the  laws  of  this  State  en- 
acted prior  to  the  Revised  Statutes. 
The  Colonial  laws  were  all  repealed 
in   1828,  Laws   of   1828-^),  chap.  21, 

§4. 

W27  Hen.  VIII,  chap.  16;  Van 
Cortlandt  v.  Tozer,  17  Wend.  338, 
344;  ct  supra,  pp.  801,  826. 

*^  2  &  3  Anne,  chap.  4. 

®''7   Anne,  chap.  20. 

®  Jackson  v.  Burgott,  10  Johns. 
457;    Dunham   v.    Dey.    15   id.   555; 


Hurst  V.  Hurst,  2  Wash.  Cir.  Ct.  69. 
74 ;  Lament  v.  Cheshire,  6$  N.  Y.  30, 
40. 

^  Jackson  v.  Edwards,  7  Paige, 
386,  402;  22  Wend.  498;  Belmont  v. 
O'Brien,  12  N.  Y.  394,  404 ;  Belden  v. 
Meeker,  47  id.  307;  Decker  v.  Boice, 
83  id.  215;   Frear  v.  Sweet,  118  id. 

454. 
^  Gratz  v.  Land  &  River  Imp.  Co., 

82  Fed.  381 ;  and  see  §  326,  Real 
Prop.  I^w,  and  Williams  v.  Birbeck. 
Hoff.  Ch.  359. 
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three.®*  But  while  chattels  real  are  personal  property,  they  are  not 
within  the  purview  of  the  chattel  mortgage  statutes  requiring  filing 
and  refiling  to  preserve  the  lien  ,as  against  creditors.^  The  Re- 
vised Statutes  in  parts  adopted  the  meaning  of  the  common-law 
term  "  estates  in  lands  "  by  including  terms  of  years.^ 

z  Revised  Statutes^  763,  Section  37.  Referring  to  I  Revised  Statutes^ 
^(^2^  section  37,  above  set  forth,  and  now  incorporated  in  this  sec- 
tion, the  tenn  "  purchaser  "  has  been  authoritatively  decided  to  in- 
clude a  vendee,  in  a  contract  of  sale,  who  has  paid  the  purchase 
money  ;®^  also,  a  person  who  acquires  a  subsequent  mortgage  on 
the  faith  of  a  prior  "  satisfaction-piece,"  and  an  assignee  of  a 
mortgage.®* 

I  Revised  Statutes,  76a,  Section  38.  Referring  to  I  Revised  Statutes, 
762,  section  38,  above  set  forth,  the  term  "  conveyance  "  has  been 
held  to  include  a  mortgage  ;^  an  assignment  of  mortgage  f^  a  sat- 
isfaction of  a  mortgage;®^  a  covenant  touching  an  easement, •*  but 
not  a  power  to  assign  mortgages  or  convey.** 


^  The  Mayor,  etc.  v.  Mabie,  13  N. 
Y.  151,  158;  Ely  V.  Schofield,  35 
Barb.  330,  334;  Broman  v.  Young, 
35  Hun,  173,  180;  Jokinsky  v.  Miller, 
44  Misc.  Rep.  239;  Westchester  T. 
Co.  v.  Hobby  Bottling  Co.,  102  App. 
Div.  464;  People  ex  rel.  Elias  Brew- 
ing Co.  v.  Gass,  53  Misc.  Rep.  363; 
120  App.  Div.  147;  r/.  VVestervclt  v. 
The  People,  20  Wend.  416. 

^•Laws  of  1833,  chap.  279;  Laws 
of  1892,  chap.  677;  Booth  v.  Kehoe, 
71  N.  Y.  341 ;  State  Trust  Co.  v. 
Casino  Co.,  19  App.  Div.  344. 

^  Supra,  pp.  156,  210;  Despard  v. 
Churchill,  53  N.  Y.  192,  199. 

88  Warner  v.  Winslow,  i  Sandf .  Ch. 
430,  438;  cf,  Boyd  v.  Schlesinger,  59 
N.  Y.  301;  Hunt  v.  Johnson,  19  id. 
279. 

8®Van  Keuren  v.  Corkins.  6  T.  & 
C.  355;  Clark  v.  Clark,  28  Hun,  510; 
Weaver  v.  Edwards,  39  id.  233,  235 ; 
Lamed  v.  Donovan,  84  id.  533; 
Decker  v.  Boice,  83  N.  Y.  215,  220; 
Bacon  v.  Van  Schoonhoven,  87  id. 
446;  Frear  v.  Sweet,   118  id.  454; 


Douglass  V.  Miller,  102  App.  Div.  94, 
96;  Gibson  v.  Thomas,  85  id.  243;  180 
N.  Y.  483;  and  see  under  next  sec- 
tion, ** purchaser"  pp.  938,  946, 
infra. 

«o  Decker  v.  Boice,  83  N.  Y.  215; 
Larned  v.  Donovan,  84  Hun,  533. 

81  Vanderkampf  v.  Shelton,  11 
Paige,  28;  Larned  v.  Donovan,  84 
Hun,  533;  Belden  v.  Meeker,  47  N. 
V.  307;  The  Bank  for  Savings  v. 
Frank,  45  N.  Y.  Super.  Ct.  404; 
Briggs  V.  Thompson,  86  Hun,  607; 
Davies  v.  Jones,  29  Misc.  Rep.  253; 
Syracuse  Savings  Bank  v.  Merrick, 
96  App.  Div.  581;  revd.,  182  N.  Y. 
387;  Gibson  v.  Thomas,  180  id.  483; 
and  see  below,  p.  941. 

82  Bacon  v.  Van  Schoonhoven,  87 
N.  Y.  446;  Frear  v.  Sweet,  118  id. 
454;  Briggs  v.  Thompson,  86  Hun» 
607. 

88  Bradley  v.  Walker,  138  N.  Y. 
291 ;  and  stt  below,  f  291,  Real 
Prop.  Law. 

84  Williams  v.  Birbeck,  Hoff.  Ch. 

359. 
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z  Revised  Statutes,  76a,  Section  39.  Referring  to  I  Revised  Statutes, 
76^2,  section  39,  above  set  forth,  see  the  case  of  Boyd  v. 
bchlesinger.®*^ 

X  Revised  Statutes,  763,  Section  4a.  Referring  to  I  Revised  Statutes, 
763,  section  42,  above  set  forth,  the  reader  will  observe  that  it  was 
taken  from  an  earlier  statute,®^  which  omitted,  however,  "  original 
leases  in  fee/'*^  These  perpetual  leases  were  probably  originally 
excepted  because  they  were  thought  to  be  of  lands  situated  within 
the  precincts  of  manors,  and  consequently  enrolled  in  the  manor 
records.^ 

Recording  Officer.  This  section,  in  connection  with  the  ''  General 
Construction  Law,"  defines  "  recording  officer."  ^ 

« 59  N.  Y.  301.  ^  See  above,  pp.  190-200. 

w  Laws  of  1823,  p.  413,  J  5.  »  See  I  290,  supra,  and  f  4^  chap. 

97  Note  of  Revisers  to  i  R.  S.  76Z,     22,  Consolidated  Laws  of  1909^ 

f4^ 
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§  291.  Recording  of  conveyances.  A  conveyance  of  real  prop- 
erty, within  the  state,  on  being  duly  acknowledged  by  the 
person  executing  the  same,  or  proved  as  required  by  this 
chapter,  and  such  acknowledgment  or  proof  duly  certified 
when  required  by  this  chapter,  may  be  recorded  in  the  office 
of  the  clerk  of  the  county  where  such  real  property  is  situ- 
ated, and  such  county  clerk  shall,  upon  the  request  of  any 
party,  on  tender  of  the  lawful  fees  therefor,  record  the  same 
in  his  said  office.  Every  such  conveyance  not  so  recorded 
is  void  as  against  any  subsequent  purchaser  in  good  faith 
and  for  a  valuable  consideration,  from  the  same  vendor,  his 
heirs  or  devisees,  of  the  same  real  property  or  any  portion 
thereof,  whose  conveyance  is  first  duly  recorded. 

Formerly  section  241,  Real  Prop.  Law  of  1896,  chapter  XLVI,  Gen- 
eral Laws: 

§  241.  Recording  of  conveyances. — ^A  conveyance  of  real  property,  within 
the  state,  on  being  duly  r  tknowledged  by  the  person  executing  the  same,  or 
proved  as  required  by  this  chapter,  and  such  acknowledgment  or  proof  duly 
certified  when  required  by  this  chapter,  may  be  recorded  in  the  office  of 
the  clerk  of  the  county  where  such  real  property  is  situated.  Every  such 
conveyance  not  so  recorded  is  void  as  against  any  subsequent  purchaser  in 
good  faith  and  for  a  valuable  consideration,  from  the  same  vendor,  his 
heirs  or  devisees,  of  the  same  real  property  or  any  portion  thereof,  whose 
conveyance  is  first  duly  recorded.* 

Section  241  was  formerly  i  Revised  Statutes,  756,  section  i: 

S  I.  Every  conveyance  of  real  estate,  within  this  state,  hereafter  made, 
shall  ^  recorded  in  the  office  of  the  clerk  of  the  county  where  such  real 
estate  shall  be  situated;  and  every  such  conveyance  not  so  recorded,  shall 
be  void  as  against  any  subsequent  purchaser,  in  good  faith  and  for  a  valu- 
able consideration,  of  the  same  real  estate,  or  any  portion  thereof,  whose 
conveyance  shall  be  first  duly  recorded.^ 

Comment.  It  will  be  observed  that  section  291  of  the  Consoli- 
dated Laws  incorporates  with  former  section  241  of  the  old  Real 
Property  Law  of  1896  two  lines  taken  from  chapter  572,  Laws  of 
1896,  as  follows:  "and  sudi  county  clerk  shall,  upon  the  request 
of  any  party,  on  tender  of  the  lawful  fees  therefor,  record  the 
same  in  his  said  office."  With  this  exception  the  Consolidated 
Laws  make  no  change  in  the  re-enacted  section. 

^  Repealed  by  Real  Prop.  Law  of  2  Repealed,    chap.    547,    Lawi    •! 

1909,  §  460,  art.  14,  chap.  50,  Con-       1896. 
solidated  Laws.    See  below,  §  460. 
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I  Revised  Statutei,  756,  Section  z.  i  Revised  Statutes,  756,  section 
If  above  set  forth,  was  the  result  of  many  earlier  laws  on  the  same 
subject.^  The  legal  effect  of  recording  conveyances  is  entirely  due 
to  statutes.* 

Wliat  Recorded  Instruments  Operate  as  Notice.  The  record  of  a  con- 
veyance or  mortgage  by  one  having  title  at  the  time  operates  as 
notice  to  all  subsequent  bona  fide  purchasers  for  value.^  But  the 
record  of  an  instrument  which  does  not  create,  alien,  mortgage  or 
assign  some  interest  or  estate  in  real  property  does  not  so  operate.® 
The  record  of  a  conveyance  by  one  having  no  title  is  ordinarily 
a  nullity,^  and  so  is  the  record  of  a  deed  by  one  out  of  possession 
when  property  is  adversely  possessed,®  and  the  record  of  a  paper 
not  required  to  be  recorded  by  law,®  or  the  record  of  a  forged 
deed.i« 

Effect  of  Record.  The  notice  given  by  recording  is  not  retrospect- 
ive, and  does  not  affect  prior  titles.** 

Object  of  this  Section.  The  statute  is  said  to  have  been  made  to 
protect  innocent  purchasers  against  the  frauds  of  sellers;  to  pre- 
vent those  who  once  had  title  to  land  from  making  successive  sales. 
and  thereby  defrauding  one  or  more  of  the  purchasers.*^    It  applies 


^*  I  R.  L.  369,  372 ;  Laws  of  1819, 
p.  269;  Laws  of  1821,  p.  127;  Laws 
of  1822,  pp.  261,  284;  Laws  of  1823, 
p.  412;  notes  of  Revisers  to  i  R.  S. 
part  2,  chap.  3. 

*  Felix  V.  Devlin,  90  App.  Div.  103. 

'^Jackson  v.  Post,  15  Wend.  588; 
Raynor  v.  Wilson,  6  Hill,  469;  Purdy 
V.  Huntington,  42  N.  Y.  334;  Briggs 
v.  Davis,  20  id.  15 ;  Young  v.  Guy,  87 
id.  457,  462;  Ackerman  v.  Hunsicker, 
85  id.  43 ;  Tarbell  v.  West,  86  id.  280, 
288;  McPherson  v.  Rollins,  107  id. 
316;  Cambridge  Bank  v.  Delano,  48 
id.  326;  Feist  v.  Block,  115  App.  Div. 
211,  213;  Maurer  v.  Friedman,  125 
id.  754;  c/.  Schutt  V.  Large,  6  Barb. 

373- 
0  Ludlow   V.    Van    Ness,   8    Bosw. 

178;   Gilli:r  V.   Maas,  28   N.  Y.    191. 

213;  Dillaye  v.  Commercial  Bank,  51 

id.  345 :  Danlop  v.  Avery,  89  id.  592 ; 

Bradley  v.  Walker,   138  i:l.  291 ;  E<!- 

wards  v.  Meader,  33  N.  Y.  St.  Rep. 

126:    Oliphant    v.   Burns.    1.^6   N.   Y. 


218,  233;  cf.  Grandin  v.  Hernandez, 
29  Hun,  399 ;  Heilbrun  v.  Hammond, 
13  id.  474;  Wilcox  v.  Drought,  71 
App.  Div.  402;  Tarbell  v.  West,  86 
N.  Y.  280;  Dana  v.  Jones,  91  App. 
Div.  496,  500. 

7Tefft  V.  Munson,  57  N.  Y.  97; 
Oliphant  v.  Burns,  146  id.  218,  233. 

8  Green  v.  Horn,  128  App.  Div. 
686;  §  260,  Real  Prop.  Law. 

» Williams  v.  Birbeck,  HoflF.  Ch. 
359 ;  Davidson  v.  Crook,  45  App.  Div. 
616, 

^^  Marden  v.  Dorthy,  160  N.  Y.  39. 

52. 

'^  Howard  Ins.  Co.  v.  Halsey,  8 
N.  Y.  271 ;  Stuyvesant  v.  Hone,  i 
Sandf.  Ch.  419;  affd.,  2  Barb.  Ch. 
151;  Pettus  V.  McGowan,  37  Hun, 
409;  Felix  v.  Devlin,  90  App.  Div. 
103. 

'- Jackson  v.  Post.  15  Wcntl.  ^.SS, 
504;  Raynor  v.  Wilson.  6  Hill,  169; 
Weideman  v.  Zielinska,  102  .\pp. 
Div.  163,  166. 
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to  successive  purchases  from  the  same  seller.^*  The  statute  has, 
however,  no  reference  to  the  relative  priority  of  recorded  instru- 
ments executed  simultaneously.^* 

Priority  of  Kecord.  A  subsequent  deed,  if  first  recorded,  ordinarily 
takes  effect  before  a  prior,  unrecorded  deed,^*^  unless  the  subse- 
quent purchaser  has  actual  notice  of  such  prior  unrecorded  con- 
veyance.** Judge  Wendell,  usually  a  most  careful  reporter,  states 
in  the  head  note  to  Jackson  ex  dem.,  etc.  v.  Post,  that  "  a  purchaser 
for  value  cannot  hold  the  land  conveyed  to  him  if  previously  to  the 
conveyance  to  his  grantor  the  premises  were  conveyed  to  a  third 
person  by  deed,  and  such  deed  be  recorded  anterior  to  the  last 
purchase,  although  the  deed  to  his  grantor  be  first  recorded."*'' 
This  statement  is  challenged  by  conveyancers  as  contrary  to  the 
facts  and  decision  in  that  case,  and  also  as  contrary  to  the  law,  as 
otherwise  accepted  and  settled. 

Effect  of  Actual  Notice.  A  grantee,  with  notice  of  an  unrecorded 
prior  conveyance,  if  he  takes  without  consideration  from  a  bona 
fide  purchaser  without  such  notice,  acquires  the  title  of  his  grantor, 
and  is  protected  under  the  Recording  Acts  to  the  same  extent  that 
his  grantor  would  have  been.*® 

Unrecorded  Deed  or  Mortgage  has  Priority  over  Judgment.  An  unre- 
corded deed  or  mortgage  has  preference  over  a  judgment,  unless 
there  is  a  superior  equity.** 


^8  Raynor  v.  Wilson,  6  Hill,  469 ; 
Howard  Ins.  Co.  v.  Halsey,  8  N.  Y. 
271 ;  Briggs  v.  Davis,  20  id.  15 ;  Page 
v.  Waring,  76  id  463;  Tarbell  v. 
West,  86  id.  280,  289;  sed  cf.  Schutt 
V.  Large,  6  Barb.  373. 

5*  Green  v.  Warnick,  64  N.  Y.  220; 
White  V.  Leslie,  54  How.  Pr.  394; 
Granger  v.  Crouch,  86  N.  Y.  494;  cf. 
Decker  v.  Boice,  83  id.  215,  221 ; 
Heilbrun  v.  Hammond,  13  Hun,  471 ; 
Boies  V.  Gardner,  53  id.  236;  Boies 
V.  Benham,  127  N.  Y.  620;  Collier  v. 
Miller,   137  id.  332. 

'«Hetzel  V.  Barber,  69  N.  Y.  T : 
Page  V.  Waring,  76  id.  463 ;  Ward  v. 
Isbill,  y^  Hun,  550;  Trombly  v. 
Turner,  T16  App.  Div.  74;  cf.  Wil- 
co.v  V.  Drought,  71  id.  402;  Doody 
V.  Hollwedel,  22  id.  456.     See  as  to 


lien  of  purchase-money  mortgage, 
Dusenbury  v.  Ilurlburt,  59  N.  Y.  541 ; 
Jaycox  V.  Hovencamp,  17  App.  Div. 
146;  Boies  V.  Benham,  127  N.  Y.  620; 
Ellis  V.  Horrman,  90  id.  466,  and  as 
to  deeds  under  recorded  power  of  at- 
torney, Gratz  V.  Land  &  Imp.  Co.,  82 
Fed.  381. 

16  Infra,  p.  945. 

I'' Jackson  ex  dem.  v.  Post,  15 
Wend.  588. 

'8  Wood  V.  Chapin,  13  N.  Y.  509; 
Page  V.  Waring,  76  id.  463 ;  cf.  Clark 
V.  McNeal,  114  id.  287. 

19  Weaver  v.  Edwards,  39  Hun, 
^3Zy  235;  Howells  AT.  Hettrick,  160 
N.  Y.  308:  Sweetland  v."  Buell,  164 
id.  541;  Obermeyer  v.  Jung,  51  App. 
Div.  247;  Russell  v.  Wales,  119  id. 
536. 
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Effect  of  Recording  a  Deed  Subaeqnently  Avoided  for  Fraud.  The  effect 
of  recording  a  conveyance  if  forged  is  to  confer  no  rights  on  the 
subsequent  purchaser  who,  in  good  faith,  rehes  on  the  record.^ 
But  where  the  deed  is  procured  by  fraud,  and  then  recorded,  an- 
other question  may  be  presented  concerning  the  rights  of  tl^se  who 
rely  on  the  record,  with  no  reason  to  suppose  that  the  recorded 
title  is  fraudulent.^^ 

Assvmption  of  Mortgage.  A  deed  of  land,  subject  to  a  mortgage 
which  the  grantee  assumes  and  covenants  to  pay^  makes  the 
latter  the  principal  debtor,  and  the  original  mortgagor  a  surety,^ 
and  any  extension  of  the  mortgage,  prejudicial  to  such  surety,  may 
operate  to  discharge  him  from  the  original  liability .^^ 

Mortgagee  and  Tenant.  A  mortgagee,  under  a  prior  recorded  mort- 
gage, providing  that  on  default  of  payment  of  interest,  etc.,  the 
rents  shall  be  payable  to  mortgagee  is  entitled  to  rents,  as  against 
mortgagor,  and  if  tenant  pays  them,  after  default  in  the  mortgage, 
to  mortgagor,  it  seems  tenant  is  liable  again  to  the  mortgagee,  as 
the  recorded  mortgage  operates  as  notice.^* 

Vendor's  Lien.  A  vendor's  lien  for  unpaid  puffchase  money  does 
not  prevail  over  that  of  a  bona  fide  mortgagee,^*^  for  the  superior 
legal  title  prevails.  Thus  a  vendor's  lien,  being  a  creature  of  equity, 
always  yields  to  superior  equities.^® 

Assignees  of  Mortgages.  Bonds  and  mortgages  may  be  transferred 
by  mere  delivery,^  and  a  failure  to  deliver  bond  to  a  second  as- 
signee thereof  is  sufficient  to  put  him  upon  inquiry  as  to  title  of  the 

20  Marden  v.  Dorthy,  i6o  N.  Y.  39-  I^^.  502 ;  aff d.,  186  N.  Y.  386 ;  Dona- 

«  Thompson    Nat.    Bank    v.    Cor-  van  v.  Twist,  105  App.  Div.  171.    It 

wine,  89  Fed.  774;  s.  c,  95  id.  54;  ^^es    prevail    as    against   volunteers 

cf.  Marden  v.  Dorthy,  160  N.  Y.  39-  and  persons  with  constructive  notice, 

22  Calvo  V.  Davies,  7$  N.  Y.  213.  see  Mackreth  v.  Symmons,   15  Vcs. 

28  Calvo  V.  Davies,  73  N.  Y.  213 ;  329.  and  White  &  Tudor's  notes  to 

Spencer  v.  Spencer,  95  id.  353;  Ger-  this  case,   i  Lead.  Cas.  in  Eq.  375; 

mania  Life  Ins.  Co.  v.  Casey   (No.  O'Brien  v.  Fleckstein,  86  App.  Div. 

i),  98  App.  Div.  88;  cf.  Marshall  v.  i4o;  180  N.  Y.  530. 

Davies,  78  id.  414,  421 ;  Title  Guar-  ^  Weld  v.  Farmers'  Loan  &  Trust 

anty    &    Trust    Co.    v.    Weiher,    30  C^-   '^5   Fed.   Rep.  561;  Villone  v. 

Misc.  Rep.  250.  Feinstein,  132  App.  Div.  31. 

24  Moll  V.  McKeon,  35  Misc.  Rep.  ^7  Runyan  v.  Mersereau,  11  Johns, 
ecj  533;    Dawson   v.    Coles,    16   id.   51; 

25  Seymour  v.  McKinstry.  106  N.  Mahnken  Co.  v.  Pclletreau,  93  App. 
y.  230;  Hubbell  V.  Hcndrick^on,  175  ^*^-  ^^' 

id.  175;  Bach  v.  Kidansky,  106  App. 
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assignor/®  But  to  operate  as  notice,  mortgages  must  ordinarily 
be  recorded.^®  The  assignee  of  a  recorded  mortgage  upon  real 
estate  conveyed  by  the  mortgagor  to  the  mortgagee,  after  an  as- 
signment of  the  mortgage,  has  a  valid  lien  as  against  a  purchaser 
of  the  land  from  the  mortgagee  who  took  without  notice  of  the 
assignment,  notwithstanding  the  conveyance  to  the  mortgagee,  as 
well  as  the  conveyance  from  the  mortgagee  to  the  purchaser,  was 
recorded  before  the  assignment  was  placed  on  record.^®  Both  an 
assignment,  an  extension  and  a  satisfaction  of  mortgage  are  con- 
veyances within  the  meaning  of  sections  290  and  291  of  this  act.^' 
But  an  assignee  of  a  mortgage  takes  it  subject  to  all  the  equities, 
not  only  of  the  mortgagor,  but  of  third  persons.  The  only  effect 
of  recording  an  assignment  of  mortgage  is  to  protect  the  assignee 
from  a  subsequent  sale  or  satisfaction  of  the  same  mortgage.^ 
An  assignee  of  a  mortgage,  though  he  took  bona  fide  and  for 
value,  gets  no  preference  over  a  prior  unrecorded  deed  or  mort- 
gage, when  his  assignor  could  not  claim  it  by  reason  of  actual  no- 
tice of  such  unrecorded  conveyance.^     Otherwise,  if  his  assignor 


28  Syracuse  Savings  Bank  v.  Mer- 
rick, 182  N.  Y.  387. 

20  Douglas  V.  Miller,  102  App.  Div. 
94;  8S  290,  291,  324,  340,  Heal  Prop. 
Law. 

30  Curtis  V.  Moore,  152  N.  Y.''  159  r 
Purdy  V.  Huntington,  42  id.  324; 
Spice r  v.  First  Nat.  Bank,  55  App. 
Div.  172. 

3^  Supra,  pp.  932,  938 ;  Vander- 
kempf  V.  Shelton,  11  Paige,  28; 
Briggs  V.  Thompson,  S6  Hun,  607; 
The  Bank  for  Savings  v.  Frank,  45 
N.  Y.  Super.  Ct.  404;  Belden  v. 
Meeker,  47  N.  Y.  307;  Westbrook  v. 
Gleason,  79  id.  23;  Bacon  v.  Van 
Schoonhoven,  87  id.  446;  Decker  v. 
Boice,  83  id.  215 ;  Gibson  v.  Thomas, 
85  App.  Div.  243;  Davis  v.  Jones, 
ap  Misc.  Rep.  253;  Weideman  v. 
Zielinska,  102  App.  Div.  163. 

«2Rapps  V.  Gottlieb,  142  N.  Y.  164; 
Lamed  v.  Donovan,  84  Hun,  533; 
Trustees  of  Union  College  v. 
Wheeler,  61  N.  Y.  88;  Crane  v. 
Turner,  67  id.  437;  Greene  v.  War- 
nick,  64  id.  220;  Viele  v.  Judson.  82 
id.  32;   Hill  v.   Hoole,  116  id.  299, 


302;  Frear  v.  Sweet,  118  id.  454,  462; 
Bcldcn  V.  Meeker,  47  id.  307;  Bacon 
V.  Van  Schoonhoven,  87  id.  446; 
Stevenson  Brewing  Co.  v.  Iba,  155 
id.  224 ;  Schaefer  v.  Rcilly,  50  id.  61 ; 
Title  Guaranty  &  Trust  Co.  v. 
Weiher,  30  Misc.  Rep.  250;  Schcurcr 
V.  Brown,  67  App.  Div.  567;  Owen 
V.  Evans,  134  N.  Y.  514;  Dodge  v. 
Manning,  19  App.  Div.  29,  34;  Syra- 
cuse Savings  Bank  v.  Merrick,  96 
id.  581;  Hetzel  v.  Easterly,  No.  i, 
id  517;  Douglas  V.  Miller,  102  id. 
94,  96;  Quackenbush  v.  Wheaton, 
46  Misc.  Rep.  357;  and  see  6  CoL 
Law  Rev.  547-555;  cf.  Green  v. 
Griggs,  98  App.  Div.  445,  as  to  as- 
signment induced  by  fraud. 

«« Decker  v.  Boice,  83  N.  Y.  215; 
Clark  v.  Mackin,  95  id.  346 ;  Frear  v. 
Sweet,  118  id.  454;  Campbell  v. 
Vedder,  i  Abb.  Ct.  App.  Dec.  295; 
De  Lancey  v.  Stearns,  66  N.  Y.  157; 
Fort  V.  Brrcb.  5  Den.  187;  Harris  v. 
Norton.  16  Barb.  264;  Paul  v.  Paul, 
23  N.  Y.  St.  Rep.  370;  Crane  v.  Tur- 
ner, 67  N.  Y.  437. 
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had  no  notice,  though  the  assignee  had."  But  where  a  junior 
mortgagee,  with  notice  of  a  prior  unrecorded  mortgage,  assigns  his 
mortgage  to  a  bona  fide  purchaser  for  value,  who  has  no  notice, 
such  assignee  is  entitled  to  preference  under  the  Recording  Act, 
if  he  records  his  assignment  before  the  first  mortgage  is  recorded.®* 

When  Mortgage  Merged  in  Fee.  When  a  Mortgage  is  apparently 
merged  in  the  fee,  hut  not  satisfied  of  record,  it  behooves  a  pur- 
chaser of  the  land  to  require  production  of  the  mortgage  so  as  to 
guard  against  unrecorded  assignments  thereof.*®  It  would  seem 
that  this  section  does  not  sufficiently  protect  purchasers  of  land 
subject  to  old  mortgages.^ 

Old  Mortgage,  when  Deemed  Paid  without  Satisfaction.  After  twenty 
years  from  the  maturity  of  a  mortgage  under  seal,  it  may  be  pre- 
sumed to  bQ  paid.^  But  such  presumption  may  be  rebutted  by 
proof  of  part  payment,  or  by  written  acknowledgment,  within  twenty 
years,*^  if  such  part  payment  is  made  by  the  person  bound,  or  his 
agent.*^ 

Mortgagiss  Executed  at  the  Same  Time.  While  priority  of  record  ordi- 
narily  controls  the  title  under  assignments  of  mortgage,  yet  it  does 
not  apply  to  mortgages  executed  at  the  same  time.  'One  of  a  series 
of  mortgages,  executed  at  the  same  time,  the  mortgagees  agreeing 
that  none  of  them  should  have  priority  over  the  other,  can  obtain 
no  preference  over  the  others  by  reason  of  its  prior  record,  even 
if  in  the  hands  of  a  bonn  fide  assignee  for  value,  and  without  no- 
tice of  the  agreement.** 

Improper  Satisfaction  of  Mortgages.  For  the  relative  rights  arising 
under  unlawful  satisfactions  of  mortgages,  see  the  cases  cited  under 
section  321  of  this  act. 

3*  Webster  v.  Van  Steenbergh,  46  v.  Stoddard,  17  N.  Y.  61;  Katz  ▼. 

Barb.  211 ;  Jackson  v.  Given,  8  Johns.  Kaiser,  10  App.  Div.  137;  Forsyth  v. 

137;  Jackson  v.  Van  Valkenberg,  8  Leslie,  74  id.   517,  523;   Ouvrier  v. 

Cow.  260;  Varick  v.  Briggs,  6  Paige,  Mahon,  117  id.  749;  and  see  §1  340- 

323;  Page  V.  Waring,  76  N.  Y.  463.  344,  Real  Prop.  Law. 

86  Westbrook  v.  Gleason,  79  N.  Y.  »>  §  385,  Code  Civ.  Proc ;  Martin 

23;  89  id.  641 ;  Decker  v.  Boice,  83  id.  v.  Stoddard,  127  N.  Y.  61. 

215 ;  Clark  v.  Mackin,  95  id.  346.  ^  Murdock  v.  Waterman,   145  N. 

80  Curtis  V.  Moore,  152  N.  Y.  159;  Y.  55;  Mack  v.  Anderson,  59  N.  K 

but  see  Krekeler  v.  Aulbach,  51  App.  289  (N.  Y.  1901). 

Div.  591;  Syracuse  Savings  Bank  v.  «  Decker  v.  Boice,  83  N.  Y.  215; 

Merrick,  96  id.  581;  see  also  article  Smyth   v.    Knickerbocker   Life    Ins. 

10,  Real  Prop.  Law,  H  340-344-  Co.,  84  id  589;  Green  v.  Wamick, 

8TSce  Commentary  on  article   10,  64   id.   220;    Rhodes   v.    Canfield,  8 

infra.  Paige,  545. 

•  I  381,  Code  Civ.  Proc;  Martin 
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What  ConTeyances  are  within  thia  Section.  Both  a  referee's  and  a 
sheriff's  deed  are  "  conveyances  "  within  the  meaning  of  the  Re- 
cording Act.*^  A  satisfaction-piece  is  a  conveyance  within  the  act** 
An  assignment  of  a  mortgage  is  a  conveyance.**  So  a  mortgage 
to  protect  future  advances  to  the  extent  of  advances;**  a  release 
of  a  mortgage;*^  an  eAension  of  a  mortgage;*^  a  mortgage  of  a 
lease  beyond  thiree  years;*®  a  covenant  to  convey;*®  a  covenant  to 
hold  property  subject  to  an  easement; ^  a  contract  for  entry  on  land 
and  the  cutting  of  timber,*^  but  not  a  license  to  enter  and  gather 
fruit.*®  A  power  to  assign  a  mortgage  has  been  held  not  to  be  a 
conveyance.***  An  unsealed  d^ed,  though  defective  as  a  convey- 
ance, may  be  recorded  and  operative  as  notice.*^  A  quitclaim  deed 
is  also  a  conveyance  within  the  Recording  Act.*"^ 

Meaning  of  ''Conveyance"  in  this  Section.  The  meaningrof  the  term 
"conveyance"  in  the  above  section  of  this  act  is  dependent  on 
other  sections  of  the  same  act:  No  estate  or  interest  in  lands  other 
than  leases  for  a  term  not  exceeding  one  year,  nor  any  trust  or 
power,  can  be  created,  granted,  assigned,  surrendered,  or  de- 
clared®*  unless  by  act  or  operation,  of  law,  or  by  a  deed  or  con- 
veyance in  writing,*^  subscribed  by  the  grantor,  or  his  agents,  duly 

^Hctzel  V.  Barber,  69  N.  Y.  i ;         *»  People    ex    rel.    Elias    Brewing 


Slattery  v.  Schwannecke,  44  Hun, 
75;  118  N.  Y.  543;  and  see  cases 
cited,  supra,  p.  956,  under  i  290, 
Real  Prop.  Law. 

« Bacon  v.  Van  Schoonhoven,  87 
N.  Y.  446;  Clark  v.  Mackin,  95  id. 

346. 
**  Gibson  v.  Thomas,  8$  App.  Div. 

243;  Davies  v.  Jones,  29  Misc.  Rep. 
253;  Matthews  v.  Damainville,  43  id. 
546;  revd.,  100  App.  Div.  311;  Syra- 
cuse Savings  Bank  v.  Merrick,  182 
N.  Y.  387,  390. 

*5Ackerman  v.  Hunsicker,  85  N 
Y.  43;  Robinson  v.  Williams,  22  id 
380;  Ketcham  v.  Wood,  22  Hun,  64 
Ten  Eyck  v.  Witbeck,  135  N.  Y.  40. 

«Frear  v.  Sweet,  118  N.  Y.  454 
Baker  v.  Thomas,  39  N.  Y.  St.  Rep 
816;  Van  Keurin  v.  Corkins,  66  N 

Y.  77. 
*7  Wiedeman  v.  Zielinska,  102  App. 

Div.  163. 


Co.  V.  Gass,  120  App.  Div.  147. 
^Hunt  v.  Johnson,  19  N.  Y.  379- 

50  Bradley  v.  Walker.  138  N.  Y. 
291;  cf.  Ward  v.  Met.  Ry.  Co.,  152 
id.  39;  Caccia  v.  Brooklyn  Union  EL 
R.  R.  Co.,  98  App.  Div.  294. 

51  Vorebeck  v.  Roe,  50  Barb.  302. 
82  Taylor  v.  Millard,  118  N.  Y.  244. 
M  Williams  v.  Birbeck,   Hoff.   Ch. 

359;  cf.  I  240,  The  Real  Prop.  Law» 
and  Gratz  v.  Land  &  River  Imp.  Co., 
82  Fed.  381. 

5*Grandin  v.  Hernandez,  29  Hun,. 
399;  Todd  v.  Eighmie,  4  App.  Div. 
9;  and  see  cases  cited  infra,  under 
this  section.  Cf.  Irving  v.  CampbelU 
56  N.  Y.  Super.  Ct.  224. 

M  Wilhelm  v.  Wilken,  75  Hun,  552. 

M  Now  SS  242,  243,  Real  Prop. 
Law,  formerly  2  R.  S.  134.  J  6,  etc 

57  Id.,  supra;  Leonard  v.  Clough, 
133  N.  Y.  292,  297;  *  326,  Real 
Prop.  Law. 
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authorized  in  writing,"  or  by  a  will.***  Whether  a  writing  without 
a  seal  is  a  "  deed "  is  very  questionable.  A  seal  was,  formerly, 
also  necessary  to  pass  an  estate  of  freehold.®^  After  1892,  a  scroll, 
or  the  letters  L.  S.,  became  a  sufficient  sealing.®^  The  former  Real 
Property  Law  dispensed  with  a  seal  on  a  conveyance  of  a  free- 
hold. But  the  comimon  law  is  not  otherwise  abrogated.^  The 
consideration  need  not  be  expressed  in  a  deed ;®  although  it  may  be 
necessary  to  support  such  deed.®* 

A  lease  is  a  conveyance.*^ 

Priority  of  Record,  Rettn  to  Conveyances  of  Same  Estate.  It  is  only 
when  two  conveyances  purport  to  convey  the  same  property,  that 
the  subsequent  grantee  obtains  a  priority  over  the  former  one,  by 
reason  of  a  priority  of  record  of  his  deed.^ 

Effect  of  Actual  Notice.  Priority  of  record  is  of  no  avail  in  favor 
of  one  who  has  actual  notice  at  the  time  he  took  title  of  an  un- 
registered mortgage.^  Whatever  is  sufficient  to  put  the  purchaser 
upon  inquiry  is,  in  general,  equivalent  to  actual  notice.*®  Thus 
actual  open  and  visible  possession  is  sufficient  to  make  it  a  pur- 


W|  243,  Real  Prop.  Law,  supra. 

^2  R.  S.  135,  i  7;  8  266  Real 
Prop.  Law;  Strough  v.  Wilder,  119 
N.  Y.  530,  535. 

•>2  R  S.  738,  f  137;  Morse  v. 
Salisbury.  48  N.  Y.  636;  Todd,  y. 
Union  Dime  Institution,  118  id.  337^; 
126  id.  636;  cf.  Grandin  v.  Hernan- 
dez, 29  Hun,  399;  Todd  v.  Eighmie, 
4  App.  Div.  9. 

^  Chap.  677,  §  13,  Laws  of  1892. 

^  §§  242,  243,  supra,  and  notes  of 
G)mniissioner5  of  Statutory  Revi- 
sion, Appendix  H,  on  H  207,  208. 

M  Cunningham  v.  Freeborn,  11 
Wend.  240,  248;  cf.  Meriam  v.  Har- 
sen,  2  Barb.  Ch.  232,  267. 

•*Sce  "Consideration,"  supra,  p. 
818;  Moser  v.  Moore,  23  App.  Div. 
91;  Schott  V.  Burton,  13  Barb.  173; 
Corwin  v.  Corwin,  6  N.  Y.  342; 
Wood  V.  Chapin,  13  id.  509,  517;  Ten 
Eyck  V.  Witbeck,  135  id.  40;  Jackson 
V.  Cadwell,  i  Cow.  622;  and  see 
Morris  v.  Ward,  36  N.  Y.  587;  Gray 
V.  Barton,  55  id.  68;  Adee  v.  Hallett, 

60 


3  App.  Div.  308;  Anderson  v.  Blood, 
86  Hun,  244. 
<*  Stoltz  V.   Tuska,   76   App.^  Div. 

137,  141. 
^Treadwell  v.   Inslee,   120  N.  Y. 

458. 

«7  Butler  V.  Viele,  44  Barb.  166; 
Lamont  v.  Cheshire,  65  N.  Y.  30,  40^ 
41 ;  Dingley  v.  Bon,  130  id.  607 ; 
Constant  v.  University  of  Rochester, 
133  id.  640;  Dunham  v.  Dey,  15 
Johns.  555.  And  see  La  Neve  v. 
La  Neve  (A.  D.  1747),  reported  3 
Atk.  646,  J  Ves.  64  and  2  White  & 
Tudor,  Lead.  Cas.  in  £q.  for  the 
general  principle. 

*  Williamson  v.  Brown,  15  N.  Y. 
354;  Baker  v.  Bliss,  39  id.  70;  Acer 
v.  Wescott,  46  id.  384;  Reed  v.  Gan- 
non, 90  id.  345;  Page  v.  Waring,  76 
id.  463;  Dingley  v.  Bon,  130  id.  607; 
Curtis  V.  Moore,  152  id.  159,  163; 
Lyon  V.  Morgan,  143  id.  505,  509; 
Cambridge  Valley  Bank  v.  Delano, 
48  id.  3^. 
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chaser's  duty  to  inquire  as  to  the  title  of  possessor ;  ®  but  not  when 
possession  is  of  unimproved  landJ*^  Such  possession  to  be  notice 
must  not  be  consistent  with  the  apparent  title  of  recordJ*  Proof 
of  actual  notice  as  against  a  prior  recorded  deed  must  be  extremely 
clear/*  Notice  to  an  attorney  may,  or  may  not,  be  notice  to  the 
principal,  according  to  the  nature  and  duration  of  the  agency,*"* 
A  purchaser  is  ciiargeahle  with  notice  of  every  fact  affecting  title, 
discoverable  from  the  examination  of  a  deed  in  the  chain  of  titleJ* 
The  legal  title  to  an  estate  prevails  as  against  a  latent  equity ."^^  But 
an  asgignee  of  a  bond  and  mortgage  takes  subject  to  latent  equities 
not  only  of  the  obligor  but  of  third  persons  represented  by  the 
mortgagor."®  The  nonproduction  of  a  bond  may  be  operative 
to  put  a  purchaser  of  a  mortgage  on  inquiry,  but  when  the  mort- 
gage itself  is  delivered  for  value  to  a  bank,  which  records  the 
assignment  before  a  prior  assignment  to  the  holder  of  the  bond, 
the  record  title  prevails.*" 

A  Subsequent  Purchaser  for  a  Valuable  ConsideratioiL  A  subsequent  pur- 
chaser for  a  valuable  consideration,  under  tliis  act,  is  one  who 


C8  Phelan  v.  Brady,  119  N.  Y.  587; 
Holland  v.  Brown,  140  id.  344;  Ward 
V.  Met  Ry.  Co.,  152  id.  39;  Raynor 
V.  Timerson,  54  id.  639;  Tuttle  v. 
Jackson,  6  Wend.  213;  Wright  v. 
Douglass,  10  Barb.  97;  Troup  v. 
I^urlbut,  id.  354;  Williams  v.  Bir- 
l.cck,  Hoff.  Ch.  359;  Bank  of  Orleans 
V.  Flagg,  3  Barb.  Ch.  316;  Marden 
V.  Dorthy,  160  N.  Y.  39,  52;  Gibson 
V.  Thomas,  180  id.  at  p.  493.  See 
for  constructive  notice  by  possession, 
note  2  White  &  Tudor,  Lead.  Cas. 
in  Eq.  63,  and  extent  of  the  notice; 
Cornell  v.  Maltby,  165  N.  Y.  557; 
Schneider  v.  Mali,  84  App.  Div.  i; 
c/.  Laverty  v.  Moore,  33  N.  Y.  658. 

7<>  Brown  v.  Volkening,  64  N.  Y. 
76;  Holland  v.  Brown,  140  id.  344; 
cf.  Mut.  Life  Ins.  Co.  v.  Dake,  i 
Abb.  N.  C.  381,  391. 

^1  Brown  v.  Volkening,  64  N.  Y. 
82 ;  Pope  V.  Allen,  90  id.  298 ;  Minton 
▼.  N.  Y.  El.  R.  R,  Co..  130  id.  332; 
Gibson  v.  Thomas,  85  App.  Div.  243. 

^  Riley  v.  Hoyt,  29  Hun,  114; 
Phillips  V.  Owca,  99  App.  Div.  x8. 


73  Constant  v.  University  of  Roch- 
ester, III  N.  Y.  604;  133  id.  640; 
Slattery  v.  Schwannecke,  118  id, 
543;  Ingalls  v.  Morgan,  10  id.  178; 
Denton  v.  Ontario  County  Bank,  150 
id.  126,  137;  La  Neve  v.  La  Ncvc, 
2  White  &  Tudor,  I^ad.'Cas.  in  Eq. 
26,  and  note,  id.  69. 

74  Cambridge  Bank  v.  Delano,  48 
N.  Y.  326;  Acer  v.  Wescott,  46  id. 
384;  McPherson  v.  Rollins,  107  id, 
316,  322 ;  Bentley  v.  Gardner,  45  App. 
Div.  216,  222;  Schnitzer  v.  Bern- 
stein, 119  id.  47. 

75  Lyon  v.  Morgan,  143  N.  Y.  505, 
509;  Rexford  v.  Rexford,  7  Lans.  6; 
r/.  H«ilbrun  v.  Hammond,  13  Htuip 

474. 
''^  Supra,  p.  942;  The  Trustees  of 

Union  College  v.  Wheeler,  61  N.  Y. 
88. 

^Syracuse  Savings  Bank  v.  Mer- 
rick, 96  App.  Div.  581,  592;  cf.  Cur- 
tis V.  Moore,  152  N.  Y.  isg. 
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surrenders,  or  parts  with  value,'^  without  notice  of  an  unrecorded 
conveyance,  and  who  first  records  his  own  conveyances^  "  Valu- 
able consideration  "  in  'the  statute  means  the  same  as  in  the  law 
of  negotiable  paper.^  A  nominal  consideration  is  not  enough.®* 
No  one  who  has  not  given  a  new  consideration  at  the  time,  or 
relinquished  something,  can,  therefore,  be  considered  a  purchaser 
for  value  within  the  act.^  But  where  a  deed  expresses  a  valuable 
consideration,  and  acknowledges  the  payment  thereof  by  the 
grantee,  it  affords  prima  facie  evidence  that  he  was  a  purchaser  in 
good  faith  within  the  Recording  Act,  and  no  proof  of  actual  pay- 
ment is  necessary  f^  and  the  burden  of  proof  to  the  contrary  rests 
on  a  senior  purchaser  whose  deed  is  unrecorded.®* 

Index.  The  indexing  is  no  part  of  tlie  record.  The  conveyance 
takes  effect  from  the  date  of  filing.®'  But  recording  an  instrument 
in  the  wrong  book  is  not  effectual  as  constructive  notice.®* 

Acknowledgments.  What  constitutes  due  acknowledgment  or  proof, 
entitling  a  conveyance  to  be  recorded  under  this  section,  is  treated 
of  under  subsequent  sections  of  this  article.®^ 


^Cary  v.  White,  52  N.  Y.  138; 
De  Lancey  v.  Stearns,  66  id.  157; 
Westbrook  v.  Gleason,  89  id.  641; 
Woodburn  v.  Chamberlin,  17  Barb. 
446;  Bank  for  Savings  v.  Frank,  45 
N.  Y.  Super.  Ct.  (J.  &  S.)  404,  410; 
Constant  v.  Am.  Bap.  Assn.,  53  id. 
170;  W-caver  v.  Edwards,  39  Hun, 
233;  cf,  Webster  v.  Van  Steenbergh, 
46  Barb.  211;  Schutt  v.  Large,  6  id. 
373;  Merritt  v.  North  R.  R.  Co.,  12 
id.  605;  Paul  v.  Paul,  23  N.  Y.  St. 
Rep.  370;  Macauley  v.  Smith,  28 
Abb.  N.  C.  276. 

^  Westbrook  v.  Gleason,  79  N.  Y. 
23 ;  Clark  v.  Mackin,  95  id.  346,  351 ; 
Purdy  V.  Huntington,  42  id.  334; 
Van  Keuren  v.  Corkins,  66  id.  77; 
Heilbrun  v.  Hammond,  13  Hun,  474, 
480;  Breed  v.  National  Bank,  57 
App.  Div.  468,  473 ;  Fries  v.  N.  Y.  & 
Harlem  R.  R.  Co.,  id.  577;  cf. 
O'Brien  v.  Fleckenstein,  86  id.  140; 
affd.,  180  N.  Y.  350. 

w  Pickett  V.  Barron,  29  Barb.  505 ; 
Merritt  v.  North  R.  R.  Co.,  12  id. 
605;  Harris  v.  Norton,  16  id.  264. 


81  Ten  Eyck  v.  Witbeck,  135  N.  Y. 
40;  s.  c,  29  Abb.  N.  C.  314. 

82  Pickett  V.  Barron,  9  Barb.  505; 
De  Lancey  v.  Stearns,  66  N.  Y.  157; 
Union  Dime  Sav.  Inst.  v.  Duryea,  67 
id.  84,  87 ;  Young  v.  Guy,  87  id.  457 ; 
Douglas  V.  Taylor,  102  App.  Div.  94; 
and  see  cases  under  S  290,  Real 
Prop.  Law;  Howells  v.  Hettrick, 
160  N.  Y.  308;  Wilcox  V.  Drought, 
71  App.  Div.  402;  O'Brien  V.  Fled^en- 
stein,  86  id.  140;  affd.,  180  N.  Y.  350; 
cf.  Webster  v.  Van  Steenbergh,  46 
Barb.  211;  Paul  v.  Paul,  23  N.  Y. 
St  Rep.  37a 

83  Ward  V.  Isbill,  73  Hun,  552. 

8*  Gratz  V.  Land  &  River  Imp.  Co., 
82  Fed.  381. 

8BMut.  Life  Ins.  Co.  v.  Dake,  87 
N.  Y.  257;  Bedford  v.  Tupper,  30 
Hun,  174. 

86  Abraham  v.  Mayer,  7  Misc.  Re^ 
250. 

»  if  292,  904. 
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Conyeyance  when  not  Void  Unless  Recorded.  Unless  an  instrument^ 
operative  as  a  conveyance  of  land,  or  of  some  interest  therein  is 
recorded,  it  is  void  under  this  section  only  in  the  instances  specified 
therein,®®  but  not  as  between  the  parties,®®  or  as  to  those  affected  by 
notice.®^  Recording  Acts  do  not  usually  affect  the  fundamental 
principles  of  equity." 

Deeds  Recorded  by  Whom.  Deeds  are  presumed  to  be  recorded  by 
the  grantee,  and  proof  of  record  is  presumptive  evidence  of 
delivery.®* 

Record  of  Equitable  Title.  How  far  the  record  of  an  equitable  title 
is  operative  as  notice  is  often  a  question  of  difficulty.®*  It  cer- 
tainly is  notice  to  a  subsequent  purchaser  of  the  same  title  from 
the  same  grantor,  but  it  is -not  notice  to  a  purchaser  of  the  legal 
title  from  the  person  who  appears  by  the  record  to  be  the  real 
owner.®*' 

Notice  of  Trust.  A  deed  '*  to  John  Doe,  Trustee  "  puts  purchaser 
on  notice  that  John  Doe  is  not  the  beneficial  owner.®* 


88  §  241,  Real  ^ Prop.  Law;  Breed 
V.  National  Bank,  57  App.  Div.  468, 
473;  Martindale  v.  Western  N.  Y.  & 
P.  R.  R.  Co.,  45  id.  328;  Felix  v. 
Devlin,  go  id.  103. 

»  Stuyvcsant  v.  Hall,  2  Barb.  Ch. 
151;  Raynor  v.  Wilson,  6  Hill,  469; 
Whitlock  V.  Gould,  30  Misc.  Rep. 
521;  Breed  v.  National  Bank,  57 
App.  Div.  468,  473. 

^  Supra,  p.  947. 


•'  Duchess  of  Chandos  v.  Brown- 
low,  2  Ridgeway,  428. 

92Sufpra,  p.  822. 

M  Dana  v.  JoneS,  91  App.  Div.  496; 
Ball  V.  Ball,  97  App.  Div.  347,  351. 

MTarbcU  v.  West,  86  N.  Y.  280; 
Matthews  v.  Damainville,  43  Misc. 
Rep.  546. 

«6  Stern fels  v.  Watson,  139  Fed. 
R«P-  505;  cf.  Title  Guarantee  & 
Trust  Co.  V.  Fallon,  lox  id  187. 
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§292.  By  whom  conveyance  most  be  acknowledged  or 

proved.  Except  as  otherwise  provided  by  this  article,  such 
acknowledgment  can  be  made  only  by  the  person  who  exe- 
cuted the  conveyance,  and  such  proof  can  be  made  only  by 
some  other  person,  who  was  a  witness  of  its  execution,  and 
at  the  same  time'  subscribed  his  name  to  the  conveyance  as  a 
witness. 

Formerly  section  242,  Real  Property  Law  of  1896,  chapter  XL VI,  General 
Laws : 

I  242.  By  whom  conveyance  must  he  acknowledged  01  proved. —  Except  as 
otherwise  provided  by  this  article,  such  acknowledgment  can  be  made  only 
by  the  person  who  executed  the  conveyance,  and  such  proof  can  be  made 
only  by  some  other  person,  who  was  a  witness  of  its  execution,  and  at  the 
same  time  subscribed  his  name  to  the  conveyance  as  a  witness.^ 

Section  242  was  formerly  i  Revised  Statutes,  756,  section  4: 

fi  4.  To  entitle  any  conveyance  hereafter  made,  to  be  recorded  by  any 

county  clerk,  it  shall  be  acknowledged  by  the  party  or  parties  executing 

the  same,  or  shall  be  proved  by  a  subscribing  witness  thereto,  before,  etc., 
etc.    *    ♦    ♦w 

Early  Statutes.  The  earlier  statutes  of  this  State  on  the  subject 
of  acknowledgments  of  deeds  are  collated  in  an  appendix  to  vol- 
ume 3,  1st  edition,  of  the  Revised  Statutes.  The  colonial  laws  on 
the  same  subject  are  given  in  this  writer's  "  History  of  the  Law  of 
Real  Property  in  New  York."  ^ 

Recording  Officers  Prohibited.  A  recording  officer  was  prohibited  by 
the  Revised  Statutes  froiii  recording  any  conveyance  unless  the 
same  was  acknowledged.^  The  Penal  Law  now  makes  it  a  mis- 
demeanor to  record  a  conveyance  which  does  not  contain  a  cer- 
tificate of  its  proof  or  acknowledgment.* 

Acknowledgments  and  Proof.  The  acknowledgment  must  be  made 
by  the  person  executing  the  conveyance,'  or  else  the  deed  must  be 

•«  Repealed  by  Real  Prop.  Law  of  1895.    See  its  index  under  "Acknowl- 

1909,  §  460,  art.   14,  chap.  50,  Con-  edgments." 

solidated  Laws.    See  below,  f  460.  »  i  R.  S.  762,  I  34. 

^  The  balance  of  i  R.  S.  756,  i  4,  ^  Penal  Code,  I   164.  now  I  i8dJ, 

is  set  out  verbatim  under  St  298,  299,  Penal  Law  of  1909. 

Real  Prop.  Law,  and  need  not  be  re-  *  Lovett  v.  The  Steam,  etc.,  Asso- 

peated  here,    i  R.  S.  756,  8  4,  is  re-  ciation,  6   Paige,   54,  60;   Irving  v. 

pealed  by  chap.  547,  Laws  of  1896.  Campbell,  121  N.  Y.  353;  McKay  t. 

<0  Baker,   Voorhis   &   Co.,   A.   D.  Lasher,  id.  477. 
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proved  by  a  subscribing  witness  other  than  the  grantor.*  An 
acknowledgment  is  not  a  judicial  act,  and  the  officer  taking  it  is 
not  debarred  from  acting  by  the  fact,  that  he  is  related  to  the 
person  making  the  acknowledgment.*  The  history  of  the  law  of 
proving  deeds  is  referred  to  in  many  cases.' 

Deed  by  Attorney.  When  a  deed  is  executed  by  an  attorney  he  is 
the  party  executing  it,  and  he  may  make  the  acknowledgment.* 

Deed  of  Public  Officer.  An  official  instrument  by  a  referee  or  judge 
proves  itself  without  acknowledgment.  In  Giamberlain  v.  Taylor, 
a  deed  was  executed  by  a  county  judge  of  the  county  in  which  the 
land  was  sold,  under  his  hand  and  seal,  pursuant  to  chapter  298, 
Laws  of  1850,  but  it  was  followed  by  no  certificate  of  acknowledg- 
ment It  was  held  that  though  the  deed  was  followed  by  no  cer- 
tificate of  acknowledgment  it  was  entitled  to  be  recorded.' 

Subscribing  Witness.  When  the  conveyance  is  proved  Jjy  a  sub- 
scribing witness,  his  residence  must  be  stated  in  the  certificate.* 

Acknowledgment  by  Corporation.  The  requirements  of  an  acknowl- 
ed  foment  by  a  corporation  are  now  for  the  first  time  set  forth  in 
this  act.*^  As  no  form  of  a  certificate  of  acknowledgment  is  con- 
tained, in  this  or  any  other  law  of  the  State,  when  such  acknowledg- 
ment is  that  of  a  natural  person,  the  form  prescribed  for  a  coqx>- 
rate  acknowledgment  is  not  without  interest  in  all  cases. 

3  Id.,  supra.  ®  Lovett   v.    Steam    Saw   Associa- 

*  Lynch  v.  Livingston,  6  N.  Y.  422 ;  tion,  6  Paige,  54 ;  Johnson  v.  Bush,  3 

Remington   Paper  Co.   v.  O'Dough-  Barb.  Ch.  207. 

erty,  81  id.  474,  483.     And  he  must  ^King  v.  Post,  12  N.  Y.  St.  Rep. 

not    be     a    party.      Armstrong    v.  575 ;  Chamberlain  v.  Taylor,  36  Hun, 

Combs,  15  App.  Div.  246.  24,  3$. 

8  Van     Cortlandt     v.     Tozer,     17  ®§  304,  Real  Prop.  Law. 

Wend.  338;  affd.,  20  id.  4^3;  Lynch  ^  Infra,  I  309^  Real  Prm.  Law. 

V.  Livingston,  8  Barb.  463. 
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S  293.  Recording  of  conveyances  heretofore  acknowledged 

or  proved.  A  conveyance  of  real  property,  within  the  state, 
heretofore  executed,  and  heretofore  acknowledged  or  proved, 
and  certified,  so  as  to  be  entitled  to  be  read  in  evidence,  or 
recorded,  under  the  laws  in  force  at  the  time  when  so 
acknowledged  or  proved,  but  which  has  not  been  recorded 
is  entitled  to  be  read  in  evidence,  and  recorded  in  the  same 
manner,  and  with  the  like  effect,  as  if  this  chapter  had  not 
been  passed.  If  lieretofore  executed,  but  not  proved  or 
acknowledged,  it  may  be  proved  or  acknowledged  in  the 
same  manner  as  conveyances  hereafter  executed  and  with 
like  effect 

Formerly  section  243,  Real  Property  Law  of  1896,  chapter  XL VI,  General 
Laws: 

I  243.  Recording  of  conveyances  heretofore  acknowledged  or  proved. — A  con- 
veyance of  real  property,  within  the  state,  heretofore  executed,  and  here- 
tofore acknowledged  or  proved,  and  certified,  so  as  to  be  entitled  to  be 
read  in  evidence,  or  recorded,  under  the  laws  in  force  at  the  time  when  so 
acknowledged  or  proved,  but  which  has  not  been  recorded  is  entitled  to  be 
read  in  evidence,  and  recorded  in  the  same  manner,  and  with  the  like 
effect,  as  if  this  chapter  had  not  been  passed.  If  heretofore  executed,  but 
not  proved  or  acknowledged,  it  may  be  proved  or  acknowledged  in  the 
tame  manner  as  conveyances  hereafter  executed  and  with  like  effect.^^ 

Section  243  was  formerly  i  Revised  Statutes,  760,  sections  22,  23 : 

I  22.  Every  conveyance  of  any  real  estate  within  this  state,  heretofore 
executed,  and  heretofore  acknowledged  or  proved  and  certified,  in  such 
manner  as  to  be  entitled  to  be  read  in  evidence,  or  recorded,  under  the  laws 
now  in  force,  but  which  has  not  been  so  recorded,  shall  be  entitled  to  be 
read  in  evidence,  in  all  courts,  and  to  be  recorded  in  the  proper  office,  in 
the  same  manner,  and  with  the  like  effect,  as  if  this  chapter  had  not  been 
passed  J 1 

f  23.  Every  such  conveyance,  not  already  proved  or  acknowledged,  may 
be  proved  or.  acknowledged,  in  the  same  manner  as  conveyances  hereafter 
executed,  and  when  so  proved,  acknowledged  or  recorded,  shall  have  the 
like  effect.^ 

Hote  on  SeetioB  393,  Supra.  Similar  provisions  were  contained  in  an 
earlier  law  of  1813.** 

1^  Repealed  by  Real  Prop.  Law  of         i>  Repealed,    chap.    547,    Laws   of 
1909,  I  640,  art.   14,  chap.  50,  Con-      1896. 
solidated  Laws.    See  below,  I  46a  i*  i  R.  L.  3691 

II  Repealed,    chap.    547,    Laws    of 
X896 
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Conyeyancet,  how  made  Evidence.  The  Code  of  Civil  Procedure  also 
regulates  the  manner  in  which  deeds  become  evidential  or' prove 
themselves :  "A  conveyance  acknowfedged  or  proved,  and  certified 
in  the  manner  prescribed  by  law  to  entitle  it  to  be  recorded  in 
the  county  where  it  is  offered,  is  evidence  without  further  proof 
thereof."  So  a  record  of  a  conveyance,  or  a  transcript  thereof 
duly  certified,  is  evidence.  But  a  certificate  of  acknowledgment, 
or  a  transcript  thereof,  is  not  conclusive,  and  the  effect  thereof 
may  be  contested  and  rebutted.  If  the  conveyance  is  proved  by 
an  interested  or  incompetent  witness  it.  cannot  be  received  in 
evidence  until  otherwise  proved.^* 

i^fi§  935,  936;  McKay  v.  Lasher,   121  N.  Y.  477;  Mut  Life  Ins.  Co.  v. 
Corey,  135  id.  3261 
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§  294.  Recording  executory  contracts  and  powers  of  attor- 
ney. An  executory  contract  for  the  sale  or  purchase  of 
real  property,  or  an  instr^ument  containing  a  power  to  con- 
vey real  property,  as  the  agent  or  attorney  for  the  owner 
of  the  property,  acknowledged  or  proved,  and  certified,  in 
the  manner  to  entitle  a  conveyance  to  be  recorded,  may  be 
recorded  by  the  recording  officer  of  any  county  in  which 
any  of  the  real  property  to  which  it  relates  it  situated. 

Formerly  section  244,  Real  Property  Law  of  1896,  chapter  XLVI, 
General  Laws: 

S  244.  Recording  ezecntory  contracts  and  powers  of  attorney. — An  executory 
contract  for  the  sale  or  purchase  of  real  property,  or  an  instrument  con- 
taining a  power  to  convey  real  property,  as  the  agent  or  attorney  for  the 
owner  of  the  property,  acknowledged  or  proved,  and  certified,  in  the  manner 
to  entitle  a  conveyance  to  be  recorded,  may  be  recorded  by  the  recording 
officer  of  any  county  in  which  any  of  the  real  property  to  which  it  relates 
is  situated.^^ 

Formerly  i  Revised  Statutes,  762,  section  39: 

I  39.  The  preceding  section  shall  not  be  construed  to  extend  to  a  letter 
of  attorney,  or  other  instrument  containing  a  power  to  convey  lands  as 
agent  or  attorney  for  the  owner  of  such  lands;  but  every  such  letter  or 
instrument,  and  every  executory  contract  for  the  sale  or  purchase  of  lands, 
when  proved  or  acknowledged,  in  the  manner  prescribed  in  this  Chapter^ 
may  b<f  recorded  in  the  clerk's  office  of  any  county,  in  which  any  real  estate, 
to  which  such  power  or  contract  relates,  may  be  situated;  and  when  so 
proved  or  acknowledged,  and  the  record  thereof  when  recorded,  or  the 
transcript  of  such  record,  may  be  read  in  evidence,  in  the  same  manner,  and 
with  the  like  effect,  as  a  conveyance  recorded  in  such  county.^® 

■ 

Sxecvtoxy  Contract  of  Sale.  The  record  of  an  executory  contract 
of  sale  of  land  is  ineffectual,  except  to  preserve  evidence ;  it  is  not 
constructive  notice  to  purchasers,  and  an  action  cannot  be  main- 
tained to  cancel  it  as  a  cloud  on  the  title,*^  except  by  virtue  of  a 
statute.^' 

Mechanics'  Liens.  Chapter  49  of  the  General  Laws  of  1897  in 
relation  to  liens  required  executory  contracts,  in  reference  to  cer- 

^' Repealed  by  Real  Prop.  Law  of  132;  cf,  Beman  v.  Douglas,  I  App. 

1909,  S  460,  art   14,  chap.  50,  Con-  Div.  169;  Drew  v.  Duncan,  11  How. 

solidated  Laws.    See  below,  %  460.  Pr.  279. 

i^' Repealed,    chap.    547,   Laws    of  i^Chap.  530,  Laws  of  1880^  now 

1896.  I  276,  The  Real  Prop.  Law,  which 

17  Boyd  V.   Schlesinger,  59  N.  Y.  sec. 
301;  Washburn  v.  Barnham,  63  id. 
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tain  fixtures,  to  be  recorded,  in  order  to  be  valid  against  mortgagees 
of  the  realty.**  These  provisions  are  now  contained  in  the  Cbn- 
eolidated  Personal  Property  Law.^ 

Power.  To  enable  a  power  of  attorney,  or  a  power  to  convey,  to 
be  recorded,  it  must  be  acknowledged  in  due  form  of  law." 

Power  of  Attorney.  A  duly  certified  transcript  of  a  recorded  power 
of  attorney  is  competent  as  evidence.^ 

!•  Chap.  418,  Laws  of  1897 ;  Hirsch         ^  Paolillo  v.  Fabcr,  S^  App.  Dhr. 
V.  Graves  Elevator  Co.,  24  Misc  Rep.      241. 
472.  ^  Lercfae  ▼.  Brather,  104  N.  Y.  157. 

20  §    62,    chap.    41,    Consolidated 
Laws. 
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§  295.  Recording  of  letters  patent.  Letters  patent,  issued  un- 
der the  great  seal  of  the  state,  granting  real  property,  may 
be  recorded  in  the  county  where  such  property  is  situated, 
in  the  same  manner  and  with  like  effect,  as  a  conveyance 
duly  acknowledged  or  proved  and  certified  so  as  to  entitle 
it  to  be  recorded 

Formerly  section  245,  Real  Property  Law  of  i9g$t  chapter  XLVI,  General 
Laws: 

fi  245.  Recording  of  letters  patent,—  Letters  patent,  issued  under  the  great 
seal  of  the  state,  granting  real  property,  may  be  recorded  in  the  county 
where  such  property  is  situated,  in  the  same  manner  and  with  like  effect,  as 
a  conveyance  duly  acknowledged  or  proved  and  certified  so  as  to  entitle  it 
to  be  recorded.^* 

Section  245  was  formerly  chapter  iio^  Laws  of  1845,  section  i: 

I  I.  All  letters  patent  issued  under  the  great  seal  of  this  state,  granting 
land  to  any  person  or  persons,  in  addition  to  the  record  thereof  made  in 
the  office  of  the  secretary  of  state,  may  be  recorded  in  the  county  where 
the  lands  granted  are  situated,  in  the  same  manner  and  with  the  like  effect 
as  any  deed  regularly  acknowledged  or  proved  before  an  officer  authorized 
by  law  to  take  the  proof  and  acknowledgment  of  deeds,  whenever  the 
patentee  or  owner  of  such  lands  shall  request  the  same  to  be  so  recorded.^ 

"  Letters  Patent**  While  New  York  was  a  province^  or  colony  of 
England,  grants  of  Crown  land  were  always  made  by  letters  patent, 
or  open  letters,  "  literae  patentes,  so  called,"  says  Blackstone, 
"  because  they  were  not  sealed  up,  but  exposed  to  open  view  with 
the  great  seal  pendant  at  the  bottom."  ^  Letters  patent  were  assur- 
ances by  matter  of  record,  and  as  such  were  public  records.  Black- 
stone  describes  with  much  partiailarity  the  mode  in  which  the 
King's  letters  patent  were  granted."  On  the  independence  of  New 
York,  the  ungranted  Crown  lands  vested  in  the  State,  and  con- 
tinued to  be  granted  by  letters  patent  under  the  great  seal.^    They 

28  Repealed  by  Real  Prop.  Law  of  patent  to  the  Duke  of  York,  in  1664, 

1909,  fi  460,  art.  14,  chap.  50,  Con-  for  the  entire  territory,  now  in  this 

solidated  Laws.    See  below,  §  460.  State,  are  at  Albany.    See  Hist.  Law 

**  Repealed,    chap.    547,    Laws    of  of  Real  Prop,  in  N.  Y.,  pp.  10,  16, 

1896.  46,  184. 

»New  York  was  a  province  of  the  ^2  Black.  Comm,  347,  348;  N.  Y. 

Crown,   not   a   '*  colony."     The  offi-  Cent.  R.  R.  Co.  v.  Brockway  Brick 

cials,      attorney-generals,      etc.,      all  Co.,  10  App.  Div.  387,  389. 

styled    it     '  province."      See    Bradf.  » N.  Y.  Cent.  R.  R.  Co.  v.  Brock- 

N.  Y.  Laws  of  1694.  way  Brick   Co.,   10  App.   Div.  387; 

2tt2  Black.  Comm.  346.    The  letters  158  N.  Y.  470. 
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were  usually  issued  pursuant  to  an  act  of  the  Legislature  directed 
to  the  commissioners  of  the  land,  office. 

Construction  of  Letters  Patent  Blackstone  laid  it  down  that  a  grant 
by  the  King  was  to  be  construed  most  beneficially  for  the  King.** 
But,  certainly,  patents  must  be  open  to  two  intents  before  such 
a  rule  of  construction  can  be  applied,^^  and  when  the  grant  is  for 
a  valuable  consideration  the  patents  may  be  construed  most  favor- 
ably for  the  patentee.^^  More  just  rules  of  construction  are  now 
applied,  than  at  common  law,  to  the  construction  of  letters  patent.^ 

Recording.  This  section  refers  to  patents  for  lands  issued  under 
the  great  seal  of  the  State.^  It  is  to  be  read  in  connection  with 
the  following  section  of  this  act.  If  the  original  letters  patent  are 
recorded  in  the  county  where  the  real  property  is  situated,  the 
record  is  operative  as  notice,  as  is  the  record  of  any  other 
conveyance. 

»2  Black.   Comm.  347.     Sec  pp.  Ferry  Co.,  68  N.  Y.  71;  Langdon  v. 

77^80,  Introduction,  supra.  Mayor,  93   id.    129,   147;   Killam   v. 

80  See  discussion  in  Forsythe's  Cas.  State  of  New  York,  64  App.  Div. 
ft  Ops.  175,  176.  243 ;  and  see  pp.  ^,  88,  Introduction, 

81  Sir  John  Moline's  Case,  10  Rep.  supra, 

6s.  ^  N.  Y.  C  &  H.  R.  R.  R.  Co.  v. 

82  People  V.  N.  Y.  ft  Statcn  Island      Brockway  Brick  Co.,  158  N.  Y.  470^ 
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§  296.  Recording  copies  of  instxiiinents  which  axe  in  secre- 
tary of  state's  office.  A  copy  of  an  instrument  affecting 
real  property,  within  the  state,  recorded  or  filed  in  the  office 
of  the  secretary  of  state,  certified  in  the  manner  required  to 
entitle  the  same  to  be  read  in  evidence,  may  be  recorded  with 
such  certificate  in  the  office  of  any  recording  officer  of  the 
state. 

Formerly  section  246,  Real  Property  Law  of  1896,  chapter  XLVI,  General 
Laws: 

S  246.  Recording  copies  of  instruments  which  are  in  secretary  of  state's 
office. — ^A  copy  of  an  instrument  affecting  real  property,  within  the  state, 
recorded  or  filed  in  the  ofHce  of  the  secretary  of  state,  certified  in  the  manner 
required  to  entitle  the  same  to  be  read  in  evidence,  may  be  recorded  with 
such  certificate,  in  the  ofhce  of  any  recording  officer  of  the  state.34 

Section  246  was  formerly  chapter  295,  Laws  of  1839,  section  5 : 

§  5.  A  copy  of  any  deed,  conveyance  or  other  instrument  in  writing  relat- 
ing to,  or  in  any  manner  affecting  the  title  to  any  real  estate  which  is  or 
may  be  recorded  or  filed  in  the  office  of  the  secretary  of  state,  upon  bein^^ 
certified  by  the  said  secretary  in  the  manner  required  by  law,  to  entitle  the 
same  to  be  read  in  evidence,  may  be  recorded  in  the  office  of  the  clerk  of 
any  county  in  this  state  or  in  the  office  of  the  register  of  deeds  in  the  city 
of  New  York  with  the  secretary's  certificate;  and  such  record  and  a  duly 
certified  copy  thereof,  may  be  read  in  evidence  in  the  sa\ne  manner  an 
with  the  like  effect,  as  the  record  of  a  conveyance  of  real  estate  situate  in 
such  county  originally  recorded  in  the  said  clerk's  office  or  in  the  office  of 
the  said  register.^o 

Holland  Land  Company.  This  section  is  taken  from  the  foregoing 
act  The  residue  of  the  act  of  1839  refers  to  the  Holland  Land 
Company.^ 

Secretary's  Office.  A  very  instructive  and  clear  account  of  the  office 
of  the  secretary  of  this  State,  and  of  the  effect  of  his  certificate  as 
evidence,  is  contained  in  an  opinion  of  the  Court  of  Appeals  in 
1899.8^ 

Letters  Patent  Chapter  517,  Laws  of  1896,  provides  for  the  re- 
cording of  all  letters  patent  in  the  office  of  the  Secretary  of  State ; 
and  the  same  when  certified  by  him  under  this  section  may  be 
recorded  throughout  the  State  or  read  in  evidence.*® 

3*  Repealed  by  Real  Prop.  Law  of  ^Cf.  I  310,  Real  Prop.  Law. 

1909,  §  460,  art.  14,  chap.  50,  Con-  ^^N.  Y.  C.  &  H.  R.  R.  R.  Co.  v. 

solidated  Laws.    See  below,  §  460.  Brockway  Brick  Co.,  158  N.  Y.  470. 

^  Repealed,    chap.    S47,    Laws    of  ^  N.  Y.  C.  &  H.  R.  R.  R.  Co.  v. 

1896.  Brockway  Brick  Co.,  158  N.  Y.  47a 
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When  Deeds  May  be  Read  in  Evidence.  The  Gxle  of  Civil  Procedure 
now  regulates  the  admission  of  deeds  in  evidence.  Sections  933 
and  935  thereof  are  as  follows: 

"  i  933-  A  copy  of  a  paper  filed,  kept,  entered,  or  recorded,  pursuant  to 
law,  in  a  public  office  of  the  State,  the  officer  having  charge  of  which  has» 
pursuant  to  law  an  official  seal  *  *  *  is  evidence,  as  if  the  original  was 
produced.  But,  to  entitle  it  to  be  used  in  evidence,  it  must  be  certified 
*    *    *    by  the  officer  having  the  custody  of  the  original.®*    ♦    »    ♦ 

"  f  935-  A  conveyance,  acknowledged  or  proved,  and  certified,  in  the  man- 
ner prescribed  by  law,  to  entitle  it  to  be  recorded  in  the  county  where  it 
is  offered,  is  evidence,  without  further  proof  thereof.  Except  as  otherwise 
specially  prescribed  by  law,  the  record  of  a  conveyance,  duly  recorded, 
within  the  State,  or  a  transcript  thereof,  duly  certified,  is  evidence,  with 
like  effect  as  the  original  conveyance." 

^  See  this  section  set  out  in  full   under  next   section  of  this  act,  p. 
960,  infra. 
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§  297.  Certified  copies  may  be  recorded.   A  copy  of  a  record, 

or  of  any  recorded  instrument,  certified  or  authenticated 
so  as  to  be  entitled  to  be  read  in  evidence,  may  be  again 
recorded  in  any  office  where  the  original  would  be  entitled 
to  be  recorded.  Such  record  has  the  same  effect  as  if  the 
original  were  so  recorded.  A  copy  of  a  conveyance  or  mort- 
gage affecting  separate  parcels  of  real  property  situated  in 
different  counties,  or  of  the  record  of  such  conveyance  or 
mortgage  in  one  of  such  counties,  certified  or  authenticated 
so  as  to  be  entitled  to  be  read  in  evidence,  may  be  recorded 
in  any  county  in  which  any  such  parcel  is  situated,  with  the 
same  effect  as  if  the  original  instrument  authenticated  as 
required  by  section  three  htmdred  and  ten  of  this  chapter 
were  so  recorded. 

Formerly  section  247,  Real  Property  Law  of  1896,  chapter  XL VI,  General 
Laws: 

I  247.  CertiiM  copies  may  be  recorded.-^A  copy  of  a  record,  or  of  any 
recorded  instrument,  certified  or  authenticated  so  as  to  be  entitled  to  be 
read  in  evidence,  may  be  again  recorded  in  any  office  where  the  original 
would  be  entitled  to  be  recorded.  Such  record  has  the  same  effect  as  if 
the  original  were  so  recorded.  A  copy  of  a  conveyance  or  mortgage  affect- 
ing separate  parcels  of  real  property  situated  in  different  counties,  or  of 
the  record  of  such  conveyance  or  mortgage  in  one  of  such  counties,  certified 
or  authenticated  so  as  to  be  entitled  to  be  read  in  evidence,  may  be  recorded 
in  any  county  in  which  any  such  parcel  is  situated,  with  the  same  effect  as 
if  the  original  instrument  authenticated  as  required  by  section  two  hundred 
and  fifty-nine  of  this  chapter  were  so  recorded.^ 

Section  247  was  formerly  chapter  210,  Laws  of  1843,  section  5,^^  as 
amended  chapter  539^  Laws  of  1887. 

I  5.  The  copy  of  any  record,  of  any  recorded  deed  or  instrument,  attested 
and  authenticated  in  such  manner  as  would  by  law  entitle  it  to  be  read  in 
evidence,  may  be  again  recorded  in  any  office  wherein  the  original  would 
be  entitled  to  be  recorded,  and  such  record  shall  have  the  same  effect  as 
if  the  original  were  so  recorded. 

CertiflcatisB  SntitliBf  Paper  to  bo  Koafl  la  Sriieneo.  As  stated  under 
the  next  preceding  section  of  this  act,  the  Code  of  Civil  Procedure 
regtilates  admission  of  deeds  of  conveyance  in  evidence.  Section 
933  thereof  is  as  follows: 

^Repealed  by  Real  Prop.  Law  of         <i Repealed,    chap.    547,    Laws    of 
1909,  I  460,  art.  14,  chap.  50,  Con-      1896. 
solidated  Laws.    See  below,  I  46a 
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"  i  933*  A  copy  of  a  paper  filed,  kept,  entered,  or  recorded,  pursuant  to 
law,  in  a  public  office  of  the  State,  the  officer  having  charge  of  which  has, 
pursuant  to  law,  an  official  seal;  or  with  the  clerk  of  a  court  of  the  State; 
or  with  the  clerk  or  secretary  of  either  house  of  the  Legislature,  or  of  any 
other  public  body  or  public  board,  created  by  authority  of  a  law  of  the  State, 
and  having,  pursuant  to  law,  a  seal;  or  a  transcript  from  a  record,  kept, 
pursuant  to  law,  in  such  a  public  office,  or  by  such  a  clerk  or  secretary,  is 
evidence,  as  if  the  original  was  produced.  But,  to  entitle  it  to  be  used  in 
evidence,  it  must  be  certified  by  the  clerk  of  the  court,  under  his  hand  and 
the  seal  of  the  court,  or  by  the  officer  having  the  custody  of  the  original, 
or  his  deputy,  or  clerk,  appointed  pursuant  to  law,  under  his  official  seal, 
and  the  hand  of  the  person  certifying;  or  by  the  presiding  officer,  secretary, 
or  clerk  of  the  public  body  or  board,  appointed  pursuant  to  law,  under  his 
hand,  and,  except  where  it  is  certified  by  the  clerk  or  secretary  of  either 
house  of  the  Legislature,  under  the  official  seal  of  the  body  or  board." 
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§  298.  Acknowledgnoients  and  proofs  within  the  state.    The 

acknowledgment  or  proof  of  a  conveyance  of  real  property 
within  the  state  may  be  made  at  any  place  within  the  state, 
before  a  justice  of  the  supreme  court;  or  within  the  district 
wherein  such  officer  is  authorized  to  perform  official  duties, 
before  a  judge,  clerk,  deputy  clerk,  or  special  deputy  clerk 
of  a  court,  a  notary  public,  or  the  mayor  or  recorder  of  a 
city,  a  justice  of  the  peace,  surrogate,  special  surrogate, 
special  county  judge,  or  commissioner  of  deeds. 

Formerly  section  248,  Real  Property  Law  of  1896,  chapter  XL VI,  General 
Laws: 

{  248.  Acknowledgments  and  proofs  within  the  state. —  The  acknowledg- 
ment or  proof  of  a  conveyance  of  real  property  within  the  state  may  be 
made  at  any  place  within  the  state,  before  a  justice  of  the  supreme  court; 
or  within  the  district  wherein  such  officer  is  authorized  to  perform  official 
duties,  before  a  judge,  clerk,  deputy  clerk,  or  special  deputy  clerk  of  a  court, 
a  notary  public,  or  the  mayor  or  recorder  of  a  city,  a  justice  of  the  peace, 
surrogate,  special  surrogate,  special  county  judge,  or  commissioner  of 
dceds.*2 

Section  248  was  formerly  i  Revised  Statutes,  756,  section  4,  subdivision 
i« 

I.  If  acknowledged  or  proved  within  this  state;  the  chancellor,  justices 
of  the  supreme  court,  circuit  judges,  supreme  court  commissioners,  judges  of 
county  courts,  mayors  and  recorders  of  cities,  or  commissioners  of  deeds; 
but  no  county  judge,  or  commissioner  of  deeds  for  a  county  or  city,  shall 
take  any  such  proof  or  acknowledgment,  out  of  the  city  or  county,  for 
which  he  was  appointed.** 

Statutes  Concerning  Notaries  Public.  The  statutes  regarding  notaries 
public  are  numerous,  but  need  not  be  referred  to  here  at  length.^ 
In  one  aspect,  most  of  them  amend  the  Revised  Statutes,  or  are 
auxiliaries  to  the  foregoing  section  of  the  same.  In  1859  notaries 
were  empowered  to  administer  oaths  and  "to  take  the  proof  and 
acknowledgment  of  deeds,  mortgages  and  any  other  papers  for 
use  or  record  in  this  State,"  in  the  same  manner  as  commissioners 
of    deeds.*^     Subsequently   notaries   were    empowered   to   act    in 

*2  Repealed  by  Real  Prop.  Law  of  **  Repealed,    chap.    547,   Laws    of 

1909,  §  460,  art.  14,  chap.  50,  Con-  1896. 

solidated  Laws.    See  below,  fi  460.  ''^  i  R.  S.  98 ;  id.  102,  S   14 ;  3  id. 

^  See  for  the  balance  of  this  sec-  283,  §  44. 

tion    anterior    to    subd.    i,    p.    949,  *®Laws  of  1859,  chap.  360;  Laws 

supra.    It  provides,  in  substance,  that  of  1863,  chap.  508;  People  v.  Has- 

instruments    shall   be    acknowledged  call,  18  How.  Pr.  118. 
before,  etc.,  etc. 
61 


962 


Acknowledgments. 


§  298 


certain  adjoining  counties  by  acts*^  now  consolidated  in  the 
"  Executive  Law,"  *®  A  like  provision  was  embodied  in  the  New- 
York  City  G>nsolidation  Act  of  i882.*'  Before  such  acts  a  notary 
could  not  take  acknowledgments  out  of  the  county  of  his  original 
jurisdiction,*^  Numerous  special  acts  of  the  Legislature  confirm 
the  acts  of  notaries"  and  those  of  justices  of  the  peace."*  The 
"  Executive  Law  "  now  consolidates  the  statutes  regarding  notaries 
public,  their  appointment,  powers,  duties  and  fees,  and  their  powers. 
to  act  in  adjoining  counties.^ 

Statutory  Officers  Entitled  to  Take  Acknowledgments.  The  authority  of 
officers,  not  being  magistrates  or  judges  of  courts  of  record,  to 
take  acknowledgments  is  wholly  statutory." 

Commissioners  of  Deeds.  The  Executive  Law  regulates  the  ap- 
pointment and  powers  of  Commissioners  of  Deeds,  within  the 
State,**  except  in  the  city  of  New  York.^ 

Officer  Cannot  Act  Ont  of  Locus  of  Jnrisdiction.  A  local  officer,  au« 
thorized  to  take  acknowledgments  or  prove  deeds,  cannot  act  out 
of  the  place  specified  for  his  jurisdiction.'"    But  an  officer  is  prt^ 


^7  Laws  of  1873,  chap.  807 ;  Laws  of 
1875,  chaps.  105,  458;  Laws  of  1880, 
chap.  254;  Laws  of  1883,  chap.  140; 
Laws  of  1888,  chap.  542;  Laws  of 
1884,  chap.  270;  Laws  of  1885,  chap. 
61 ;  cf.  Laws  of  1872,  chap.  703. 

^  Laws  of  1892,  chap.  683,  I  82,  as 
amended  Laws  1893,  chap.  248.  See 
also  chap.  I28»  Laws  of  1903;  chap. 
207,  Laws  of  1907;  all  now  in  chap. 
i8»  Consolidated  Laws. 

^Laws  of  1882,  chap.  410,  H  1712, 

1713. 
» Utica,  etc.,  R.  R.  Co.  v.  Stewart, 

33  How.  Pr.  312;  cf.  Lambert  v.  The 

People,  76  N.  Y.  220,  231;  Schiff  v. 

Leipziger  Bank,  65  App.  Div.  33. 

^^  Laws  of  i860,  chap.  443 ;  Laws  of 

1861,  thap.  246;  Laws  of  1863,  chap. 

508;  Laws  of  1881,  chaps.  44,  553; 

Laws   of   1882,  chap.    16;   Laws   of 

1883,  chaps.  29,  230;  Laws  of  1884, 

chap.  304;  Laws  of  1885,  chap.  63; 

Laws  of   1886,  chap.  448;   and   see 

particularly  chap,  yi.  Laws  of  1900, 

and  chap.  86,  Laws  of  1902;  chap. 

628,  Laws  of  1903;  chap.  235,  Laws 

of  1904;  clu4>.  377,  Laws  of  1905. 


i^Laws  of  1886,  chaps.  210,  461; 
Laws  of  1893,  chap.  277. 

w  Formerly  chap.  683,  Laws  of 
1892,  chap.  9  of  General  Laws,  as 
amended  by  chap.  248,  Laws  of  1893 ; 
chap.  377,  Laws  of  1905;  chap.  207,. 
Laws  of  1907;  all  now  contained  in 
new  "  Executive  Law  "  of  1909,  chap. 
18,  Consolidated  Laws. 

"Tully  v.  Lewitz,  50  Misc.  Rep. 

350,  355. 

^Chap.  IX,  Geceral  Laws,  chap. 
683,  Laws  of  1892,  amended  chap. 
583,  Laws  of  1898;  chap.  112,  Laws 
of  1899 ;  chap.  178,  Laws  of  1905 ;  all 
now  contained  in  new  Executive 
Law  of  1909,  chap.  18,  Consolidated 
Laws. 

5«See  5  58,  charter  of  the  city  of 
New  York. 

*^'' Jackson  v.  Humphreys,  i  Johns. 
498;  In  re  Henschal,  109  Fed.  86t, 
864;  cf.  Schiff  V.  Leipziger  Bank,  6% 
App.  Div.  33.  See  chap.  235,  Laws 
of  1904. 
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sumed  to  act  within  the  limits  of  his  jurisdiction.^  Where  an 
officer  of  one  county  is  authorized  to  act  in  another,  a  jurat  need 
not  set  forth  the  notary's  compliance  with  the  law.^® 

Acknowledgments  not  Judicial  Acts.  An  acknowledgment  is  not  a 
judicial  act,  and  the  officer  taking  it  is  not  disqualified  by  ties  of 
consanguinity,  or  because  tie  is  attorney  for  the  assignor,®^  but 
otherwise  if  he  is  a  party  to  the  conveyance .^*^ 

Statutes  Validating  Acts  of  Notaries.  Many  recent  acts  validate  the 
record  of  a  certain  instrument  when  acknowledgment  was  taken  by 
a  notary  in  an  adjoining  county,  and  a  certificate  of  the  notary's 
authority  is  not  appended.^ 

Forms.  Examples  of  the  form  of  certificate  of  acknowledgment 
are  given  under  section  306  of  this  act. 

^  Carpenter  v.  Dexter,  8  Wall.  513 ;  «*  Armstrong  v.   Combs,   15   App. 

People  V.  Snyder,  41  N.  Y.  397.  Div.  246. 

*»  Estate  of  King,  2  Civ.  Proc.  Rep.  ®  See,    for    example,    chap.    235, 

71.  Laws  of  1904;  chap.  377,  Laws  of 

^  Lynch   v.   Livingston,  6   N.   Y.  1905;  chap.  361,  Laws  of  1906;  chap. 

422;     Remington     Paper     Co.      v.  589,  Laws  of  1907;  chap.  92,  Laws  of 

O'Dougherty,  81  id.  474,  483 ;  Brown  1908. 
v.  Parker,  97  Fed.  44/S;  cf.  chap.  235, 
Laws  of  1904, 
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§  299.  Acknowledgments  and  proofs  in  other  states.    The 

acknowledgment  or  proof  of  a  conveyance  of  feal  property, 
within  the  state,  may  be  made  without  the  state,  but  within 
the  United  States,  before  any  of  the  following  officers  acting 
within  his  jurisdiction,  or  of  the  court  to  which  he  belongs : 

1.  A  judge  of  the  supreme  court,  of  the  circuit  court  of 
appeals,  of  the  circuit  court,  or  of  the  district  court  of  the 
United  States. 

2.  A  judge  of  the  supreme,  superior,  or  drcuit  court  of 
a  state. 

3.  A  mayor  of  a  city. 

4.  A  commissioner  appointed  for  the  purpose  by  the 
governor  of  the  state. 

5.  Any  officer  of  the  state  or  territory  in  which  the  ac- 
knowledgment is  taken  authorized  by  the  laws  thereof  to  take 
the  acknowledgment  or  proof  of  deeds  to  be  recorded 
therein. 

6.  Any  officer  of  the  District  of  Columbia  authorized  by 
the  laws  of  the  United  States  to  take  the  acknowledgment 
or  proof  of  deeds  to  be  recorded  in  said  district 

rmerly  section  249^  Real  Property  Law  of  1896^  chapter  XLVI,  General 
Laws,  as  amended  by  chapter  419,  Laws  of  19P3,  and  diapter  61,  Laws  of 
1906: 

I  249.  Acknowledgments  and  proofs  in  other  statesw-^The  acknowledgment 
or  proof  of  a  conveyance  of  real  (property,  within  the  state,  may  be  made 
without  the  state,  but  within  the  United  States,  before  either  of  the  follow- 
ing officers  acting  within  his  jurisdiction,  or  of  the  court  to  which  he 
belongs : 

1.  A  judge  of  the  supreme  court,  of  the  circuit  court  of  appeals,  of  the 
circuit  cour    or  of  the  district  court  of  the  United  States. 

2.  A  judge  of  the  supreme,  superior,  or  circuit  court  of  a  state. 

3.  A  mayor  of  a  city. 

4.  A  commissioner  appointed  for  the  purpose  by  the  governor  of  the 
state. 

5.  Any  officer  of  the  state  in  which  the  acknowledgment  is  taken  author- 
ized by  the  laws  thereof  to  take  the  acknowledgment  or  proof  of  deeds  to 
be  recorded  therein,  of  which  the  certificate  required  by  section  two  hun- 
dred and  sixty-two  shall  be  evidence.^ 

A  Amended    chap.    419,    Laws    of      1909,  I  460,  art  14,  chap.  50^  Con* 
X903,  and  chap.  61,  Laws  of  1908,  and      solidated  Laws.    See  below,  I  4601 
all  repealed  by  Real  Prop.  Law  of 


§  299 


Acknowledgments. 


965 


Section  249  was  formerly  i  Revised  Statutes,  756,  section  4: 

§  4,^  subd.  2.  *  *  '*'  If  acknowledged  or  proved  out  of  this  state,  and 
within  the  United  States;  the  chief  justice  and  associate  justices  of  the 
supreme  court  of  the  United  States,  district  judges  of  the  United  States, 
the  judges  or  justices  of  the  supreme,  superior  or  circuit  court,  of  any 
state  or  territory,  within  the  United  States,  and  the  chief  judge,  or'any 
associate  judge,  of  the  circuit  court  of  the  United  States,  in  the  district 
of  Columbia;  but  no  proof  or  acknowledgment,  taken  by  any  such  officer, 
shall  entitle  a  conveyance  to  be  recorded,  unless  taken  within  some  place 
or  territory,  to  which  the  jurisdiction  of  the  comt  to  which  he  belongs, 
shall  extend.^* 

Subdivision  5  of  section  249,  supra,  was  amended  to  read  as  above  by 
chapter  419,  Laws  of  1903.^  The  reference  to  section  262  is  a  blunder  and 
should  be  to  section  261.^ 

Earlier  Laws.  The  foregoing  provision  of  the  Revised  Statutes 
was,  in  1829,  transferred  from  the  Revised  Laws  of  1813.®  May- 
ors of  cities,^  certain  officers  of  other  States  of  the  Union,^^ 
and  commissioners  of  deeds  for  the  State  of  New  York,  were  sub- 
sequently empowered  to  take  acknowledgments  and  proof  of  deeds 
in  other  States  and  in  foreign  States  or  territories^^  So  certain 
persons  in  Canada/^  The  "Executive  Law"  now  regulates  the 
appointment  of  commissioners  of  deeds  in  other  States,  territories 
and  foreign  countriesJ* 

Certificate  of  Secretary  of  State.  For  purposes  of  recording  same, 
the  certificate  of  a  commissioner  of  deeds  for  £he  State  of  New 
York  must  be  accompanied  by  a  certificate  of  the  Secretary  of 


^The  first  part  of  this  section  is 
set  out  under  I  2g2,  Real  Prop. 
Law»  p.  949,  supra.  It  provides  that 
to  entitle  any  conveyance  hereafter 
made  to  be  recorded,  it  shall  be  ac- 
knowledged -or  proved  before  any 
one  of  the  following  officers.  Then 
follows  subdivision  i,  also  set  out, 
supra,  under  I  298,  Real  Prop.  Law, 
p.  961.  The  entire  text  of  i  R.  S. 
756.  S  4,  appears  on  pp.  949,  961,  9^4 
of  this  work. 

^Repealed,  chap.  547,  Laws  of 
1896. 

^See  the  original  Appendix  II, 
infra. 

^See  note  30,  Appendix  I,  infra. 

^ Chap.  44,  Laws  of  1788;  i  R.  L. 


^Chap.  222,  Laws  of  1829;  chap. 
109,  Laws  of  1845 ;  chap.  80,  Laws  of 
1883. 

^Chap.  195,  i  I,  Laws  of  1848; 
chap.  208,  Laws  of  1892;  chap.  123, 
Laws  of  1893. 

71  Chap.  290,  Laws  of  1840;  chap. 
270^  Laws  of  1850,  as  amd.  chap.  788, 
Laws  of  1857;  chap.  222,  Laws  of 
1859;  chap.  58,  I  I,  Laws  of  1876, 
and  chap.  683,  f  87,  Laws  of  1892; 
chap.  142,  Laws  of  1907. 

^Chap.  222,  Laws  of  1829;  chap. 
208,  Laws  of  1870;  chap.  123,  Laws 
of  1893,  now  fi  301,  Real  Prop.  Law. 

^  See  chap.  18,  Omsolidated  Laws 
of  1909^ 
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State  of  New  York,  attesting  the  commissioner's  office  and  the 
genuineness  of  his  signature/*  and  such  is  the  present  law  J*  The 
commissioner's  seal  of  office  must  be  attached  to  his  certificate, 
which  must  specify  the  day  on  which  it  was  taken,  and  also  the 
city  or  townJ® 

Dominion  of  Canada.  An  act  of  1875  repealed  the  authority^  to 
appoint  commissioners  of  deeds  in  the  Dominion  of  Canada.^  But 
the  "  Executive  Law "  authorizes  the  Governor  to  appoint  such 
commissioners  in  a  city  of  any  foreign  country^® 

Authentication;  Knowledge.  Under  the  former  law,  as  at  present,*^ 
when  the  acknowledgment  was  taken  in  Canada,  or  without  the 
State  and  within  the  Union,  it  was  provided  that  the  officer  must 
know  or  have  satisfactory  evidence  that  the  person  acknowledging^ 
the  deed  was  the  person  described  in  and  who  executed  the  same.*^ 
And  in  order  to  entitle  a  deed  so  acknowledged  to  be  recorded,  it 
must  have  been  duly  authenticated.® 

Fonns.  For  forms  of  certificate  of  acknowledgment,  see  under 
section  306  of  this  act.® 


WLaws  of  1850,  chap.  270,  as 
amd.  Laws  of  1857,  chap.  788; 
Laws  of  1859,  chap.  222;  Laws  of 
1876,  chap.  53,  t  i;  Laws  of  1880, 
chap.  115. 

"f^  Infra,  (  311,  Real  Prop.  Law. 

^Laws  of  1850,  chap.  270;  Laws 
of  1876,  chap.  58;  Laws  of  1880^ 
chap.   115;    fi  308,  Real  Prop.  Law. 

"Laws  of  1857,  chap.  788;  Laws 
of  1859,  chap.  222. 

78  Laws  of  1875,  chap.  136;  chap. 
683,  Laws  of  1892;  cf.  I  301. 

^1  87,  chap.  683»  Laws  of  1892; 


S  107,  chap.  x8,  Consolidated  Laws 

of  1909-' 

«>§  303,  Real  Prop.  Law. 

»  I  R.  S.  758,  S  9;  Laws  of  1892. 
chap.  208;  Laws  of  1895,  chap.  148; 
Laws  of  1870^  chap.  208;  and  see 
i  303,  Real  Prop.  Law. 

^Laws  of  1848,  chap.  195;  Laws 
of  1^3,  chap.  303;  Laws  of  1856, 
chap.  61;  Laws  of  1867,  chap.  557; 
Laws  of  1895,  chap.  123;  Re  Wil- 
cox's Estate,  21  N.  Y.  Supp.  780; 
cf.  S  311,  Real  Prop.  Law. 

» Infra,  p.  988  et  seq. 
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§300.  Acknowledgments  and  proofs  in  Porto  Bico,  the 
Philippines,  Cuba,  and  elsewhere.  If  the  party  or  par- 
ties executing  such*  conveyance  shall  be  or  reside  in  Porto 
Rico,  the  Philippine  islands,  Cuba,  or  in  any  other  place  over 
which  the  United  States  of  America  at  the  time  has  or  exer- 
cises sovereignty,  control,  or  a  protectorate,  the  same  may  be 
acknowledged  or  proved  before : 

1.  A  judge  or  clerk  of  a  court  of  record  thereof,  acting 
within  his  jurisdiction; 

2.  A  mayor  or  other  chief  officer  of  a  city,  acting  in  such 
city; 

3.  A  commissioner  appointed  for  the  purpose  by  the 
governor  of  this  state  and  acting  within  his  jurisdiction; 

4.  An  officer  of  the  United  States  r^^ar  army  or  volun- 
teer service  of  the  rank  of  captain  or  higher,  or  an  officer 
of  the  United  States  navy  of  the  rank  of  lieutenant  or 
higher,  while  on  duty  at  the  place  where  such  party  or  par- 
ties are  or  reside. 

The  certificate  of  an  acknowledgment  taken  before  any  of 
the  officers  mentioned  in  subdivision  one,  two  or  three  of  this 
section,  shall  have  attached  thereto  the  seal  of  the  court  or 
officer  if  he  have  a  seal,  and  if  such  officer  have  no  seal,  then 
a  statement  to  that  effect.  The  certificate  of  an  acknowledg- 
ment taken  before  an  officer  of  the  army  or  navy  mentioneci 
in  subdivision  four  of  this  section,  shall  state  his  rank,  the 
name  of  the  city,  or  other  political  division  where  taken,  and 
the  fact  that  he  is  on  duty  there,  and  shall  be  authenticated 
'  by  the  secretary  of  war  or  the  secretary  of  the  navy,  as  the 
case  may  be,  of  the  United  States. 

Formerly  chapter  84  of  the  Laws  of  1901,  adding  section  2490,  to  chapter 
XLVI,  General  Laws  of  1896: 

i  249a.  Acknowledgment  of  conveyance  in  certain  plaees;  certificate  of 
acknowledgment. —  If  the  party  or  parties  executing  such  conveyance  shall 
be  or  reside  in  Porto  Rico,  the  Philippine  islands,  Cuba,  or  in  any  other 
place  over  which  the  United  States  of  America  at  the  time  has  or  exercises 
sovereignty,  control,  or  a  protectorate,  the  same  may  be  acknowledged  or 
proved  before: 

I.  A  judge  of  a  court  of  record  thereof,  acting  within  his  JtirifldictkNIj 
a.  A  mayor  or  other  chief  officer  of  a  city,  acting  in  such  dty; 
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3.  A  commissioner  appointed  for  the  purpose  by  the  governor  of  this 
state  and  acting  within  his  jurisdiction; 

4.  An  officer  of  the  United  States  regular  army  or  volunteer  service  of 
the  rank  of  captain  or  higher,  or  an  officer  of  the  United  States  navy  of 
the  rank  of  lieutenant  or  higher,  while  on  duty  at  the  place  where  such 
party  or  parties  are  or  reside. 

The  certificate  of  an  acknowledgment  taken  before  any  of  the  officers 
mentioned  in  subdivision  one,  two  or  three  of  this  section,  shall  have 
attached  thereto  the  seal  of  the  court  or  officer  if  he  has  a  seal,  and  if  such 
officer  have  no  seal,  then  a  statement  to  that  effect.  The  certificate  of  an 
acknowledgment  taken  before  an  officer  of  the  army  or  navy  mentioned  in 
subdivision  four  of  this  section,  shall  state  his  rank,' the  name  of  the  dty, 
or  other  political  division  where  taken,  and  the  fact  that  he  is  on  duty  there, 
and  shall  be  authenticated  by  the  secretary  of  war  or  the  secretary  of  the 
navy,  as  the  case  may  be,  of  the  United  States.®* 

Comment  This  section  was  added  to  meet  the  exigencies  of  the 
new  possessions  of  the  United  States. 

Forma.  For  common  forms  of  certificate  of  adaxywledgments,  see 
under  section  306  of  this  act. 

M  Amended  by  chap.  398,  Laws  of     Consolidated     Lawa.      See     below» 
2906,   and   repealed   by   Real   Prop,      f  46a 
Law  of  1909^  §  4^  art  14,  chap.  50b 
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§  301.  Acknowledgments  and  proofs  in  foreign  countries. 

The  acknowledgment,  or  proof,  of  a  conveyance  of  real  prop- 
erty situated  within  this  state,  may  be  made  without  the 
United  States  before  any  of  the  following  officers : 

1.  An  ambassador,  a  minister  plenipotentiary,  a  minister 
extraordinary,  a  minister  resident,  or  a  charge  d'affaires  of 
the  United  States,  accredited  to  the  country,  in  which  the 
acknowledgment  or  proof  is  taken,  and  residing  therein. 

2.  A  consul-general,  a  vice-consul-general,  a  deputy-consul- 
general,  a  consul,  a  vice-consul,  a  deputy-consul,  a  consular 
agent,  a  vice-consular  agent,  a  commercial  agent,  or  a  vice- 
commercial  agent  of  the  United  States,  if  residing  within 
the  country  to  which  he  is  appointed,  or  a  secretary  of  lega- 
tion at  the  post,  port,  place  or  within  the  limits  of  his 
legation. 

3.  A  commissioner  appointed  for  the  purpose  by  the 
governor,  and  acting  within  his  own  jurisdiction. 

4.  A  person  specially  authorized  for  that  purpose  by  a 
commission,  under  the  seal  of  the  supreme  court  of  this  state, 
issued  to  a  reputable  person  residing  in,  or  going  to,  the 
country  where  the  acknowledgment  or  proof  is  to  be  taken. 

5.  If  within  the  Dominion  of  Canada,  it  may  also  be 
made  before  any  judge  of  a  court  of  record;  or  before  any 
officer  of  a  province  or  territory  of  such  Dominion  author- 
ized by  the  laws  of  such  province  or  Dominion  to  take  the 
acknowledgment  or  proof  of  deeds  to  be  recorded  therein. 

6.  If  within  the  United  Kingdom  of  Great  Britain  and 
Ireland,  or  the  dominions  thereunto  belonging,  it  may  also 
be  made  before  the  mayor,  the  provost  or  other  chief  magis- 
trate of  a  city  or  town  therein,  imder  his  hand  and  the  seal 
of  such  city  or  town. 

7.  All  acts  of  ambassadors,  ministers  plenipotentiary, 
ministers  extraordinary,  ministers  resident,  charges  d'affaires 
and  secretaries  of  legation,  in  taking  the  acknowledgment  or 
proof  of  a  conveyance  of  real  property  situated  within  this 
state,  performed  before  April  twenty-ninth,  nineteen  hun- 
dred and  four,  are  hereby  confirmed,  provided  that  the  ccr* 
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tificate  of  acknowledgment  or  proof  is  in  the  form  required 
by  the  laws  of  this  state. 

8.  If  within  the  states  comprising  the  empire  of  Germany, 
it  may  also  be  made  before  a  judge  of  a  court  of  record 
under  the  seal  of  such  court,  or  before  a  notary  public  under 
the  seal  of  his  office  and  the  seal  of  the  city  or  town  in  which 
the  notary  resides. 

Formerly  section  250,  Real  Property  Law  of  iSg6,  chapter  XL VI,  General 
Laws,  as  amended  by  chap.  542,  Laws  of  1899;  chap.  611,  Laws  of  1901; 
chap.  98,  Laws  of  1903;  chap.  528,  Laws  of  1904;  chap.  690^  Laws  of  I904« 
and  chap  61,  Laws  of  1908. 

S  250.  Acknowledgments  and  proofs  in  foreign  countries-^  The  acknowl- 
edgment and  proof  of  a  conveyance  of  real  property  within  the  state,  may 
be  made  without  the  United  States  before  either  of  the  following  officers: 

1.  An  ambassador,  a  minister  plenipotentiary,  minister  extraordinary^ 
minister  resident,  or  charge  des  affairs  of  the  United  States,  residing  and 
accredited  within  the  country. 

2.  A  consul-general,  vice-consul  general,  deputy  consul-general,  vice-consul 
or  deputy-consul,  a  consular  or  vice-consular  agent,  a  consul  or  conmiercial 
or  vice-commercial  agent  of  the  United  States  residing  within  the  country; 
or  a  secretary  of  legation  at  the  post,  port,  place  or  within  the  limits  o£ 
his  legation.^ 

3.  A  commissioner  appointed  for  the  purpose  by  the  governor,  and  acting 
within  his  own  jurisdiction. 

4.  A  person  specially  authorized  for  that  purpose  by  a  commission,  under 
the  seal  of  the  supreme  court,  issued  to  a  reputable  person,  residing  in  or 
going  to  the  country  where  the  acknowledgment  or  proof  is  so  to  be  taken. 

5.  If  within  the  dominion  of  Canada,  it  may  also  be  made  before  any 
judge  of  a  court  of  record;  or  before  any  officer  of  such  dominion  author- 
ized by  the  laws  thereof  to  take  the  acknowledgment  or  proof  of  deeds  to 
be  recorded  therein  ^e 

6.  If  within  the  United  Kingdom  of  Great  Britain  and  Ireland  or  the 
dominions  thereunto  belonging,  it  may  also  be  made  before  the  mayor* 
provost  or  other  chief  magistrate  of  a  city  or  town  therein,  under  his  hand 
and  the  seal  of  such  city  or  town. 

7.  All  acts  of  ambassadors,  ministers  plenipotentiary,  ministers  extraordi- 
nary, minister  resident,  charge  d'affaires,  or  secretary  of  legation,  in  taking 
the  acknowledgment  or  proof  of  a  conveyance  of  real  property  within  the 
state,  performed  before  the  time  when  this  act  takes  effect,  are  hereby  con- 
firmed, provided  that  the  certificate  of  acknowledgment  or  proof  is  in  the 
form  required  by  the  laws  of  this  state. 

^  As*  amd.    chap.    528,    Laws    of         ^  Amended  by  chap.  61,  Laws  of 
1904;  became  a  law  April  29,  1904,      1906;, 
to  take  effect  immediately. 
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8.  If  within  the  states  comprising  the  empire  of  Germany  it  may  also 
be  made  before  a  judge  of  a  court  of  record  tmder  the  seal  of  such  court 
or  before  a  notary  public  under  the  seal  of  his  office  and  the  seal  of  the 
city  or  town  in  which  the  notary  resides.^'^ 

Section  250  was  formerly  i  Revised  Statutes,  757,  section  5,  6  and  7: 

J  5.  If  the  party  or  parties  executing  such  conveyance,  shall  be,  or  reside, 
in  any  state  or  kingdom  in  Europe,  or  in  North,  or  South  America,  the  same 
may  be  acknowledged  or  proved  before  any  minister,  pIenipotentiar>',  or 
any  minister  extraordinary,  or  any  charge  des  affaires  of  the  United  States, 
resident  and  accredited  within  such  state  or  kingdom.  If  such  parties  be 
or  reside  in  France,  such  conveyance  may  be  acknowledged  or  proved 
before  the  consul  of  the  United  States,  appointed  to  reside  at  Paris;  and  if 
such  parties  be  or  reside  in  Russia,  such  conveyance  may  be  acknowledged 
or  proved  before  the  consul  of  the  United  States  appointed  to  reside  at  St. 
Pctersburgh.88 

f  6.  If  the  party  to  such  conveyance  be,  or  reside,  within  the  United  King- 
dom of  Great  Britain  and  Ireland,  or  the  dominions  thereunto  belonging, 
the  same  may  be  acknowledged  or  proved  before  the  mayor  of  the  city  of 
London,  the  mayor  or  chief  magistrate  of  the  city  of  Dublin,  or  the  provost 
or  chief  magistrate  of  the  city  of  Edinburgh,  or  before  the  mayor  or  chief 
magistrate  of  Liverpool,  or  before  the  consul  of  the  United  States  appointed 
to  reside  at  London.^® 

§  7.  Such  proof  or  acknowledgment,  duly  certified  under  the  hand,  and 
seal  of  office,  of  such  consuls,  or  of  the  said  mayors  or  chief  magistrates 
respectively,  or  of  such  minister  or  charge  des  affaires,  shall  have  the  like 
force  and  validity,  as  if  the  same  were  taken,  before  a  justice  of  the 
supreme  court  of  this  state.^ 

Comment.  This  section®^  of  the  old  Real  Property  Law  of  1896'^- 
was  several  times  amended,  after  its  passage.^  Subdivision  6  was 
first  amended  by  chapter  611  of  the  Laws  of  1901,  so  as  to  enable 
a  foreign  notary  to  take  the  acknowledgment.  But  this  authority 
was  repealed  by  chapter  98,  Laws  of  1903.  Subdivision  7  was  added 
by  chapter  542,  Laws  of  1899,  and  confirmed  by  chapter  611,  Laws 
of  1901.  Subdivision  8  was  added  by  chapter  690,  Laws  of  1904. 
to  take  effect  September  i,  1904.  Some  of  the  amendments  seeme<l 
to  be  very  carelessly  drawn. 

^  Added  by  chap.  690,  Laws   of  ^^  See  Appendix  I,  infra,  I  250. 

1904.   f  250,  and  all  amendments  are  ^  Chapter  46  of  the  General  Laws, 

now  repealed  by  Real  Prop.  Law  of  enacted  May  12,  1896,  now  consoli- 

1909,   i  460,  art.  14,  chap.  50, .  Con-  dated  in  chap.  50,  Consolidated  Laws 

solidated  Laws  of  1909.     See  below,  of  1909. 

i  460.  ^  Chap.  542,  Laws  of  1899 ;  chap. 

^Cf.  Laws  of  1816,  p.  118;  chap,  on.  Laws  of  1901 ;  chap.  98,  Laws  of 

793,  Laws  of  1895.  1903  (and  see  Jordan  v.  Underbill,  91 

*•  C/.  I  K,  &  R.  370,  I  3 ;  I  R.  L.  App.  Div.  124,  130)  ;  chap.  528,  Laws 

of  1813,  370, 1  3 ;  Laws  of  1817,  p.  58.  of  1904;  chap.  690,  Laws  of  1904. 

» I  R.  S.  757,  It  5,  6,  7,  as  amd. ; 
repealed,  chap.  547,  Laws  of  1896. 
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Confinnatioii.  All  acknowledgments  of  ambassadors,  ministers, 
etc.,  of  tlie  United  States,  if  in  sufficient  form  prior  to  the  passage 
of  the  Real  Property  Law  of  1896,  it  will  be  observed,  were  and 
are  now  confirmed.^ 

Acknowledgments  and  Proofs  in  Foreign  Conntries.  In  1 77 1  provision 
was  made  for  the  acknowledgment  of  deeds  in  the  possessions  of 
Great  Britain  out  of  this  colony.^  A  like  provision  was  incorpo- 
rated in  the  laws  of  the  State  in  1801,®®  and  re-enacted  in  the  re- 
vision of  1813,®^  and  finally  ampHfied  in  the  Revised  Statutes.^ 
The  later  acts  extended  to  places  other  than  those  under  British 
dominion.  An  act  of  1829  provided  for  execution  in  any  foreign 
country.*®  From  time  to  time  the  scope  of  these  enactments  was 
enlarged*  until  section  250  of  the  former  Real  Property  Law  of 
1896.    Its  provisions  are  now  transferred  to  this  section  of  this  act. 

Conunissioners  of  Deeds.  The  ''  Executive  Law ''  authorizes  the 
governor  to  appoint  commissioners  of  deeds  to  act  in  foreign 
countries.^ 

Forms.  For  the  common  forms  of  certificates  of  acknowledgment 
see  text  under  section  306  of  this  act.* 


®*  {  301,  supra;  chap.  542,  Laws  of 
1899;  chap.  611,  Laws  of  1901. 

85  Van  Schaack,  612,  765 ;  chap.  50, 
Laws  of  1793. 

»« I  K.  &  R.  479. 

w  I  R.  S.  370,  §  3. 

^  Supra,  p.  971. 

»»Chap.  222,  Laws  of  1829. 

1  Laws  of  1847,  chap.  170 ;  Laws  of 
1854,  chap.  206  (repealed,  Laws  of 
1880,  chap.  245)  ;  Laws  of  1858,  chap. 
308  (repealed,  Laws  of  1875,  chap. 
136)  ;  Laws  of  1862,  chap.  283  (re- 
pealed, Laws  of  1875,  chap.  136) ; 
Laws  of  1862,  chap.  471  (repealed, 
Laws  of  1877,  chap.  417) ;  Laws  of 
1863,  chap.  246  (hereby  repealed) ; 
Laws  of  1865,  chap.  421  (hereby  re- 
pealed) ;    Laws   of    1870,   chap.    208 


(hereby  repealed) ;  Laws  of  1875, 
chap.  136  (repealed,  Laws  of  1892, 
chap.  683)  ;  Laws  of  1883,  chap.  80 
(hereby  repealed) ;  Laws  of  1883, 
chap.  233  (repealed,  Laws  of  1892, 
chap.  683)  ;  Laws  of  1888,  chap.  246 
(hereby  repealed) ;  Laws  of  1892, 
chap.  683  (Executive  Law)  ;  Laws  of 
1893,  chap.  123  (hereby  repealed) ; 
Laws  of  1893,  chap.  248  (Elxecutive 
Law) ;  Laws  of  1895,  chap.  793. 

2  Chap.  683,  Laws  of  1892,  being 
chap.  9  of  the  General  Laws,  as 
amd.  by  chap.  248,  Laws  of  1893,  and 
now  made  chap.  18  of  the  Consoli- 
dated Laws  of  1909. 

3  Infra,  p.  988,  and  §  309,  for  form 
for  corporation. 
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§302.  Acknowledgments  and  proofs  by  married  women. 

The  acknowledgment  or  proof  of  a  conveyance  of  real  prop- 
erty, within  the  state,  or  of  any  other  written  instrument, 
may  be  made  by  a  married  woman  the  same  as  if  unmarried. 

Formerly  section  251,  Real  Property  Law  of  1896,  chapter  XL VI,  General 
Laws: 

§  251.  Acknowledgments  and  proofs  by  married  woman. —  The  acknowl- 
edgment or  proof  of  a  conveyance  of  real  property,  within  the  state,  or 
of  any  other  written  instrument,  may  be  made  by  a  married  woman  the 
same  as  if  unmarried.^ 

Section  251  was  formerly  1  Revised  Statutes,  758,  sections  to,  ii: 

f  10.  The  acknowledgment  of  a  married  woman  residing  within  this  st?.te, 
to  a  conveyance  purporting  to  be  executed  by  her,  shall  not  be  taken,  unless 
in  addition  to  the  requisites  contained  in  the  preceding  section,  she  acknowl- 
edge, on  a  private  examination,  apart  from  her  husband,  that  she  executed 
such  conveyance,  freely,  and  without  any  fear  or  compulsion  of  her  hus- 
band; nor  shall  any  estate  of  any  such  married  woman,  pass,  by  any  con- 
veyance not  so  acknowledged.^ 

ill.  When  any  married  woman,  not  residing  in  this  state,  shall  join  with 
her  husband,  in  any  conveyance  of  any  real  estate,  situated  within  this 
state,  the  conveyance  shall  have  the  same  effect  as  if  she  were  sole;  and 
the  acknowledgment  or  proof,  of  the  execution  of  such  conveyance  by  her, 
may  be  the  same  as  if  she  were  sole.^ 

History  of  Separate  Acknowledgments  by  Married  Women.  The  histori- 
cal commentary  given  under  section  203  of  this  act,^  touching  deeds 
to  bar  dower,  is  applicable  generally  to  any  conveyance  by  a  mar- 
ried woman.  As  early  as  1683  by  an  act  of  the  New  York  As- 
sembly, it  was  provided  that  estates  of  feme  covert  could  be  con- 
veyed only  by  deed,  acknowledged  in  some  court  of  record,  "  she 
being  secretly  examined  if  she  doth  it  freely."®  This  act  was  of 
brief  duration,  being  disallowed  by  the  Lord  Proprietor,  the  Duke 
of  York.'  Thereafter,  according  to  an  early  custom  of  New  York, 
a  feme  covert  could,  in  conjunction  with  the  husband,  convey  by 
deed  without  separate  acknowledgment.^®    At  common  law  a  feme 

*  Repealed  by  Real  Prop.  Law  of  ex  dem.  Woodruff  v.  Gilchrist,  15 
1909,  S  460,  art.  14,  chap.  50,  Con-  Johns.  89,  113;  Humbert  v.  Trinity 
solidated  Laws.    See  below,  I  46a  Church,  24  Wend.  587,  625;  Albany 

*  Amended,  as  stated  below,  and  as  Fire  Ins.  Co.  v.  Bay,  4  N.  Y.  i,  23. 
amended  repealed,  chap.  SA7*  Laws  of  » Albany  Fire  Ins.  Co.  v.  Bay,  4 
1896.  N.  Y.  1, 24 ;  Doc.  relating  to  Colonial 

<' Repealed,    chap.     547.    Laws    of  Hist,  of  N.  Y.  III.  357,  370. 

J 896.  i<>  Albany   Fire  Ins.  Co.  v.  Bay,  4 

7  Supra,  pp.  73(r-7^7-  ^-  Y.  at  p.  31 ;  Van  Winkle  v.  Con- 

®  I  N.  Y.  Col.  Laws  (ed.  of  1894),  stantine,  10  id.  422;  Bool  v.  Mix,  17 

p.   Ill;  Constantine  v.  Van  Winkle,  Wend.  128. 

10  N.  Y.  422,  6  Hill,    177;  Jackson 
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covert  could  convey  only  by  levying  a  fine  or  suffering  a  common 
recovery,"  and  these  judicial  acts  always  required  her  separate 
acknowledgment  and  the  consent  of  the  husband.** 

The  origin  of  the  custom  of  the  Province  of  New  York,  enabling 
a  married  woman  to  convey  by  deed,  executed  by  her  husband, 
without  her  separate  acknowledgment,  has  been  much  disputed. 
Precedents  for  it  no  doubt  existed  in  England.  For  instance,  it  is 
highly  probable  that  by  the  early  common  law  a  mere  consent  of 
a  wife  to  her  husband's  conveyance  by  feoffment  with  livery  of 
seisin  was  of  itself  sufficient  to  bar  her  dower.**  At  a  later  day 
this  rule  was  changed  and  she  could  bar  dower  only  by  joining 
her  husband  in  levying  a  fine  or  suffering  a  recovery.**  But  in 
many  English  boroughs  or  towns,  such  as  London  and  Winchester, 
a  custom  to  convey  or  bar  dower  by  deed  separately  acknowledged 
by  fane  covert  always  existed.**^  This  writer  has  a  distinct  recol- 
lection of  reading  a  very  old  English  case  (as  .he  thinks  in  the 
Year  Books,  but  which  he  cannot  now  cite)  giving  effect  to  this 
custom  to  bar  a  widow's  claim  of  dower.  Indeed,  in  most,  if  not 
in  all  of  the  British  plantations,  a  similar  custom  prevailed.*® 

Chancellor  Jones,  of  New  York,  who  was  very  learned  in  the 
particular  jurisprudence  of  New  York,  stated  that,  in  New  York, 
a  deed  attested  by  a  separate  acknowledgment  of  the  wife,  before 
a  judge  of  a  court  of  record,  was  regarded  as  the  equivalent  of 
a  fine;*^  and  such  was  probably  the  mode  adopted  by  the  better 
conveyancers  even  prior  to  1771,  whenever  the  more  tedious 
methods  of  fines  or  recoveries  were  not  employed.*®  In  1771  the 
custom  of  New  York  was  formally  recognized  by  the  Legislature, 
and  prior  conveyances  in  conformity  with  it  were  declared  valid.** 
r>ut  this  act  also  provided  that  thereafter  "no  conveyance  of  a 


1'  2  Black.  Comm.  351 ;  Constan- 
liiie  V.  Van  Winkle,  6  Hill,  177;  Jack- 
son ex  dem.  v.  Hollaway,  7  Johns. 
81,  86;  Whitbeck  v.  Cook,  15  Johns. 
545;  2  J.  &  v.,  N.  Y.  Laws.  84; 
Bradley  v.   Walker,   138   N.   Y.  291, 

297. 
'2  Shep.    Touch.    7 ;    Albany    Fire 

Ins.  Co.  V.  Bay,  4  N.  Y.  13,  31. 

'J*  I  Reeve,  Hist.  Com.  Law  (Am. 
ed.,  1880),  p.  339. 

1*2  Black.  Comm.  137;  Cruise, 
Dig.,  title  6,  chap.  4,  I  13;  Bool  y. 
Mix,  17  Wend.  119,  128. 


1*^  Park,  Dower,  195 ;  i  Cruise^ 
Fines,  53,  54,  97 ;  supra,  p.  73^,  §  203, 
Real  Prop.  Law. 

i«2  Black.  Comm.  361;  Stokes, 
British  Colonies,  443. 

"  Collections  N.  Y.  Hist.  Soc.  for 
1821,  p.  347. 

^®2  J.  &  V.  84;  and  sec  Cruise, 
Dig.,  title  6,  chap.  4,  f  14. 

i»Van  Schaack,  N.  Y.  Laws,  611. 
76s;  N.  Y.  Col.  Laws  (ed,  of  1894). 
V,  202,  534. 
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feme  covert  should  pass  by  deed  without  a  previous  acknowledg- 
ment made  by  her  apart  from  her  husband."  ^  From  time  to  time 
such  statute  was  thereafter  re-enacted  in  New  York.^*  Finally 
the  abolition  of  fines  and  recoveries^  caused  deeds  separately 
acknowledged  to  become  the  only  mode  by  which  a  feme  covert 
might  convey  lands  in  New  York.  The  statute  applied  to  con- 
tracts to  convey  as  well  as  to  conveyances,^  but  not  to  the  execution 
of  powers  of  appointment  under  a  trust.^* 

Requisites  of  Certificates.  The  assent  of  the  feme  covert  might  be 
implied,^  and  if  the  statute  was  substantially  complied  with,  it  was 
sufficient;^  but  her  acknowledgment  could  not  be  established  by 
parol  by  an  examination  of  the  officer  after  his  term  of  office  ex- 
pired.^ The  statute  did  not  apply  to  femes  covert  residing  without 
the  State.^  Where  a  separate  acknowledgment  is  required  by 
law,  the  certificate  must  be  in  accordance,  or  it  is  a  nullity.^ 
Where  a  married  woman  was  judicially  separated  from  her  hus- 
band, the  necessity  of  certifying  to  a  separate  acknowledgment 
was  not  indispensable  in  some  cases.^ 

The  Statute  of  1879.  The  statute  of  1879  dispensed  with  the  neces- 
sity of  a  separate  acknowledgment  on  the  part  of  feme  covert^^ 
and  in  1880  the  proof  of  her  deeds  was  regelated.'*  Even  prior  to 
that  time,  it  was  held  that  a  separate  acknowledgment  was  not 
necessary  in  respect  of  her  separate  estates,  since  the  "  Married 
Women's  Acts,"  ^  at  least  in  the  conveyance  of  property  acquired 


20  Van' Schaack,  611,  765;  N.  Y. 
Col.  Laws  (ed  of  i8$>4),  V,  202,  534. 

21 2  J.  &  V.  266;  I  K.  &  R.  478» 
I  2;  1  R.  L.  369;  I  R.  S.  758,  §  10; 
supra,  p.  974. 

22  2  R.  S.  343.  I  24. 

23  Knowles  v.  McCamlcy,  10  Paige, 
342;  Bradley  v.  Walker,  138  N.  Y. 
291.  298. 

2*  Richardson  v.  Pulvcr,  (iZ  Barb. 
(iT^  \  142,  Real  Prop.  Law. 

2CRexford  v.  Rexford,  7  Lans.  6. 

2«  Sheldon  v.  Stryker,  42  Barb. 
284;  Dennis  v.  Tarpenny,  20  id.  371; 
Canandarqua  Acad.  v.  McKechnie, 
19  Hun,  62;  Meriam  v.  Harsen,  2 
Barb.  Ch.  232,  affg.  4  Edw.  71. 

27  Elwood  V.  Klock,  13  Barb.  50. 

28  Andrews  v.  Shaffer,  12  How.  Pr. 


441;  I  R,  S.  758.  I  11;  I  R.  L.  of 
1813,  p.  369.  i  2 ;  Laws  of  1801,  chap. 

155. 

28  See  note  to  14  Abb.  N.  C.  463 ; 
Center  v.  Morrison,  31  Barb.  155. 

WDelafield  v.  Brady,  108  N.  Y. 
524,  affg.  38  Hun,  404. 

81  Laws  of  1879,  chap.  249. 

•2  Laws  of  1880,  chap.  30a 

«SYale  V.  Dederer,  18  N.  Y.  265, 
271;  Wiles  V.  Peck,  26  id.  42;  An- 
drews V.  Shaffer,  12  How.  Pr.  441 ; 
Blood  V.  Humphrey,  17  Barb.  660; 
Allen  V.  Reynolds,  36  N.  Y.  Super. 
Ct.  297;  Richardson  v.  Pulver,  63 
Barb.  67;  and  see  cases  cited,  supra, 
under  I  203,  Real  Prop.  Law;  and 
Hulse  V.  Bacon,  26  Misc.  Rep.  455: 
affd.,  40  App.  Div.  89. 


976  Acknowledgments.  §  302 

after  the  passage  of  those  acts  and  by  those  married  subsequently 
thereto. 
The  statute  of  1879,  ^^  amended  in  1880,  was  as  follows: 

Section  i.  The  acknowledgment  by  married  women  or  the  proof  of  the 
execution  by  married  women  of  deeds  and  other  written  instruments  may 
be  made,  taken  and  certified  in  the  same  manner  as  if  they  were  sole;  and 
all  acts  and  parts  of  acts  which  require  from  them  any  other  or  different 
acknowledgments,  proofs  or  certificates  thereof  are  hereby  repealed. 

I  2,  This  act  shall  take  effect  immediately.^ 

M  Repealed,   chap.   547,   Laws   of  1896,  and  S  251  of  the  Real  Prop. 
Law  of  iS^,  substituted. 
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§303.  Requisites  of  acknowledgments.  An  acknowledg- 
ment must  not  be  taken  by  any  officer  unless  he  knows  or 
has  satisfactory  evidence,  that  the  person  making  it  is  the 
person  described  in  and  who  executed  such  instrument. 

Formerly  section  252,  Real  Property  Law  of  1896,  chapter  XLVI,  General 
Laws: 

8  252.  Requiatea  0.  ackoowledsmenta— An  acknowledgment  must  not  be 
taken  by  any  officer  unices  he  knows  or  has  satisfactory  evidence,  that  the 
person  malcin^;  it  is  the  person  described  in  and  who  executed  such  instru- 
ment.^ 

Section  252  was  formerly  i  Revised  Statutes,  758,  section  9: 

i  9.  No  acknowledgment  of  any  conveyance  having  been  executed,  shall 
be  taken  by  any  officer,  unless  the  officer  taking  the  same,  shall  know,  or 
have  satisfactory  evidence,  that  the  person  making  such  acknowledgment, 
is  the  individual  described  in,  and  who  executed  such  conveyances^ 

Knowledge  of  0£Bcer  Taking  Acknowledgment  This  section  relates  not 
to  the  form  or  contents  of  the  certificate  of  acknowledgment.'^ 
but  to  the  knowledge  to  be  possessed  by  the  officer  taking  such 
acknowledgment  This  knowledge  may  be  the  officer's  own,  or 
that  of  some  one  else.  When  the  officer  does  not  know  the  person 
making  the  acknowledgment,  then  he  must  be  satisfied  of  it  by  evi- 
dence of  some  kind.^  But  the  evidence  so  taken  is  to  satisfy  the 
officer's  conscience,'**  and  he  does  not  act  judicially.*^  Where  per- 
sons acknowledging  the  instrument  are  introduced  to  him  by  a 
common  acquaintance,  this  may  be  sufficient  when  coupled  with  other 
circumstances  tending  to  personal  knowledge.*^  The  statute  does 
not  undertake  to  regulate  the  officer's  discretion,  but  unless  he  has 
the  requisite  knowledge  his  act  is  a  nullity.**  The  contents  of  the 
officer's  certificate  are  regulated  primarily  by  subsequent  sections 
of  this  act.*' 

«8  Repealed  by  Real  Prop.  Law  of  ^  Lynch    v.    Livingston,    8    Barb. 

1909,   I  460,  art.   14,  chap.  50,  Con-  463;  s.  c.,'(6  N.  Y.  422;  supra,  p.  950; 

solidated  Laws.    See  below,  §  46a  ^^f  ^f-  Armstrong  v.  Combs,  15  App. 

33  Repealed,    chap.    547»    Laws 'of  I>iv.  246. 


1896. 
37  Regulated  by  §§  306,  307,  Real 


*iWood   V.    Bach,    54   Barb.    134; 

Rexford  v.  Rexford,  7  Lans.  6;  Dib- 

ble  V.  Rogers,  13  Wend.  536;  sed  cf. 

.f^.        '  o    ,  .  ,  Bidwell    V.    Sullivan,    17   App.    Div. 

38  Chap.   18,  Laws  of  1797;  chap.      ^29,  630. 

15s,  Laws  of  1801;  chap.  97,  R,  L.         42  Watson    v.    Campbell,   28   Barb, 

of  1813;  Wood  v.  Bach.  54  Barb.  134.  421 ;  Rexford  v.  Rexford,  7  Uns.  6; 

^Wood    V.    Bach,    54   Barb.    134;  Veit  v.  Schwab,  127  App.  Div.  171. 
Rexford  v.  Rexford,  7  Lans.  6.  **  (||  305   307,  Real  Proo.  Law 
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Snbseribins  Witnesses.  The  following  section^  of  this  act  regulates 
the  instance  where  the  conveyance  is  proved  by  a  subscribing 
witness  and  not  acknowledged  by  a  party. 

Forms.  For  common  forms  of  certificates  of  acknowledgment* 
see  text  under  section  306  of  this  act.** 
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§  304.  Proof  by  sabseribing  witness.    When  the  execution  of 

a  conveyance  is  proved  by  a  subscribing  witness,  such  wit-^ 
ness  must  state  his  own  place  of  residence,  and  that  he 
knew  the  person  described  in  and  who  executed  the  con- 
veyance. The  proof  must  not  be  taken  unless  the  officer  is 
personally  acquainted  with  such  witness,  or  has  satisfactory 
evidence  that  he  is  the  same  person,  who  was  a  subscribing 
witness  to  the  conveyance. 

Formerly  section  253,  Real  Property  Law  of  1896,  chapter  XL VI,  General 
Laws: 

8  253.  Proof  by  snbacribing  witness. —  Where  the  execution  of  a  convey- 
ance is  proved  by  a  subscribing  witness,  such  witness  must  state  his  own 
place  of  residence,  and  that  he  knew  the  person  described  in  and  who  exe- 
cuted the  conveyance.  The  proof  must  not  be  taken  unless  the  officer  is 
personally  acquainted  with  such  witness,  or  has  satisfactory  evidence  that 
he  is  the  same  person,  who  was  a  subscribing  witness  to  the  conveyance.^ 

Section  253  was  formerly  i  Revised  Statutes,  758,  section  12: 

8  12.  The  proof  of  the  execution  of  any  conveyance,  shall  be  made  by  a 
subscribing  witness  thereto,  who  shall  state  his  own  place  of  residence,  and 
that  he  knew  the  person  described  in,  and  who  executed  such  conveyance; 
and  such  proof  shall  not  be  taken,  unless  the  officer  is  personally  acquainted 
with  such  subscribing  witness,  or  has  satisfactory  evidence  that  he  is  the 
same  person,  who  was  a  subscribing  witness  to  such  instrument.^'' 

Origin  of  this  Enactment  This  section  of  the  Revised  Statute  was  in 
turn  adopted  from  "An  act  concerning  deeds,"  passed  April  12, 
1813,*®  and  the  latter,  from  an  act  of  1801.*^ 

Proof  of  Subscribing  Witness.  It  is,  however,  said  that  the  provisions 
of  the  Revised  Statutes  respecting  proof  by  subscribing  witnesses 
were  mainly  new,  and  effected  radical  changes  in  respect  to  the  laws 
relating  to  the  proof  and  the  acknowledgment  of  conveyances.** 

A  d^ed  in  a  chain  of  title  must  be  properly  acknowledged  or 
proved  to  enable  it  to  be  recorded,^*  or  read  in  evidence. 

In  proving  the  execution  of  a  deed  for  the  purposes  of  evidence 
in  an  action,  a  witness  to  the  execution  of  such  a  deed  must  state 
that  he  was  present  at  the  execution.  It  seems  it  is  not  sufficient 
that  he  testify  that  the  parties  acknowledged  the  execution  thereof, 

*•  Repealed  by  Real  Prop.  Law  of  <oChap.  155,  Laws  of  1801. 

1909,   I  460,  art.   14,  chap.  50,  Con-  '**  Irving  v.  Campbell,  121  N.  Y.  at 

solidated  Laws.     See  below,  I  460.  p.  359. 

*'  Repealed,    chap.    547,    Laws    of  ^^  Irving  v.   Campbell,   121   N.   Y. 

i^.  353.  358. 

« I  R.  L.  1813. 
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and  that  he  subscribed  his  name  as  witness.^  But  this  section  is 
not  intended  to  regulate  the  proof  of  deeds  in  actions,  but  to  satisfy 
the  conscience  of  the  officer  who  makes  the  certificate  to  enable  it 
to  be  recorded  as  a  conveyance.  It  is,  however,  essential  that  the 
officer  know  or  have  evidence  that  the  subscribing  witness  is  the 
person  making  proof.*^ 

Proof  of  Delivery.  When  a  deed  is  proved  by  a  subscribing  witness 
he  must  attest  not  only  the  execution  but  the  delivery  of  the  deed. 
This  latter  element  is  too  often  neglected.*^ 

Forms.  For  form  of  certificate  of  proof  by  subscribing  witness 
see  text  under  section  306  of  this  act.*^ 

52  Norman  v.  Wells,  17  Wend.  136;  §  303,  Real  Prop.  Law,  and  under 

sed   cf,    HoUenback    v.    Fleming,    6  S  306,  infra. 

Hill,  303,  305;  Earlr  v.  St.  Patrick's  w  See   p.   815,    fi    243,   supra;   cf. 

Giurch  Society,  81  Hun,  369;  Code  Bowers   v.   Duryea,   ^   Misc.   R^ 

Civ.  Proc,  i  936.  525. 

<HS  See  the  cases  cited  supra,  under  ^  Infra,  p.  988. 
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§  305.  Compelling  witnesses  to  testify.     On  the  application 

of  a  grantee  in  a  conveyance,  his  heir  or  personal  repre- 
sentative, or  a  person  claiming  under  either  of  them,  veri- 
fied by  the  oath  of  the  applicant,  stating  that  a  witness  to 
the  conveyance,  residing  in.  the  county  where  the  application 
is  made,  refuses  to  appear  and  testify  concerning  its  execu- 
tion, and  that  such  conveyance  can  not  be  proved  without 
his  testimony,  any  officer  authorized  to  take,  within  the  state, 
acknowledgment  or  proof  of  conveyance  of  real  property 
may  issue  a  subpoena,  requiring  such  witness  to  attend  and 
testify  before  him  concerning  the  execution  of  the  convey- 
ance. A^  person  who,  on  being  duly  served  with  such  a 
subpoena,  without  reasonable  cause  refuses  or  neglects  to 
attend  or  refuses  to  answer  under  oath  concerning  the  ex- 
ecution of  such  conveyance,  forfeits  to  the  person  injured 
one  hundred  dollars;  and  may  also  be  committed  to  prison 
by  the  officer  who  issued  the  subpoena,  there  to  remain  with- 
out bail,  and  without  the  liberties  of  the  jail,  until  he 
answers  under  oath  as  required  by  this  section. 

Formerly  section  254,  Real  Property  Law  of  1896,  chapter  XL VI,  General 
Laws: 

S  254.  Compelling  witnesses  to  testify.—  On  the  application  of  a  grantee 
in  a  conveyance,  his  heir  or  personal  representative,  or  of  a  person  claiming 
under  either  of  them,  verified  by  the  oath  of  the  applicant,  stating  that  a 
witness  to  the  conveyance,  residing  in  the  county  where  the  application  is 
made,  refuses  to  appear  and  testify  concerning  its  execution,  and  that  such 
conveyance  can  not  be  proved  without  his  testimony,  any  officer  authorized 
to  take,  within  the  state,  acknowledgment  or  proof  of  conveyance  of  real 
property  may  issue  a  subpoena,  requiring  such  witness  to  attend  and  testify 
before  him  concerning  the  execution  of  the  conveyance.  A  person  who,  on 
being  duly  served  with  such  a  subpoena,  without  reasonable  cause  refuses  or 
neglects  to  attend  or  refuses  to  answer  under  oath  concerning  the  execution 
of  such  conveyance,  forfeits  to  the  person  injured  one  hundred  dollars; 
and  may  also  be  committed  to  prison  by  the  officer  who  issued  the  subpoena, 
there  to  remain  without  bail,  and  without  the  liberties  of  the  jail,  until  he 
answers  under  oath  as  required  by  this  section  w 

Section  254  was  formerly  i  Revised  Statutes,  758,  sections  13,  14: 
f  13.  Upon  the  application  of  any  grantee,  in  any  conveyance,  his  heirs 
or  personal  representatives,  or  of  any  person  claiming  under  them,  verified 

w  Repealed  by  Real  Prop.  Law  of  1909^  {  460,  art.  14,  chap.  50,  Con- 
solidated Laws.    See  below,  §  460. 
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by  the  oath  of  the  applicant,  that  any  witness  to  the  conveyance,  residing 
in  the  county  where  such  application  is  made,  refuses  to  appear  and  testify, 
touching  the  execution  thereof,  and  that  such  conveyance  cannot  be  proved 
without  his  evidence,  any  officer  authorized  to  take  the  acknowledgment  or 
proof  of  conveyances,  except  a  commissioner  of  deeds,  may  issue  a  subpoena 
requiring  such  witness  to  appear  and  testify  before  such  officer,  touching 
the  execution  of  such  conveyance.^'' 

§  14.  Every  person,  who  being  served  with  such  subpoena,  shall,  without 
reasonable  cause,  refuse  or  neglect  to  appear,  or  appearing,  shall  refuse  to 
answer  upon  oath,  touching  the  matters  aforesaid,  shall  forfeit  to  the  party 
injured,  one  hundred  dollars ;  and  may  also  be  committed  1 )  prison  by  the 
officer  who  issued  such  subpoena,  Tiere  to  remain  without  bail,  and  without 
the  liberties  of  the  jail,  until  he  shall  submit  to  answer  upon  oath  as 
aforesaid.^ 

Section  305,  Supra.  The  provisions  of  the  Revised  Statutes  were  taken 
from  an  act  for  giving  relief  in  cases  of  insolvency.***  Section  305 
of  this  act  contains  the  provision  of  the  Revised  Statutes  unchanged 
in  substance,  except  that  the  provision  excepting  commissioners  of 
deeds  from  the  officers  who  may  issue  subpoenas  has  been  omitted.** 

57  Repealed,    chap.    547,    Laws    of  to  i  R.  S.  758,  fit  13,  14,  Appendix 

1896.  Ill,  infra, 

**  Repealed,    chap.    547,    Laws    of  ^  Note  to  Commissioners  of  Statu- 

l8g6.  tory   Revision   to   I   254,   Appendix 

^i  R.  L.  463,  I  7;  Revisers'  note  II,  infra. 
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§306.  Certificate  of  acknowledgment  or  proof.    An  officer 

taking  the  acknowledgment  or  proof  of  a^  conveyance  must 
indorse  thereupon  or  attach  thereto,  a  certificate,  signed  by 
himself,  stating  all  the  matters  required  to  be  done,  known, 
or  proved  on  the  taking  of  such  acknowledgment  or  proof ; 
together  with  the  name  and  substance  of  the  testimony  of 
each  witness  examined  before  him,  and  if  a  subscribing  wit- 
ness, his  place  of  residence. 

Any  conveyance  which  has  heretofore  b^en  recorded,  or 
which  may  hereafter  be  recorded,  shall  be  deemed  to  have 
duly  acknowledged  or  proved  and  properly  authenticated 
when  thirty  years  have  elapsed  since  such  recording ;  saving, 
however,  the  rights  of  every  purchaser  in  good  faith  and 
for  a  valuable  consideration  deriving  title  from  the  same 
vendor  or  grantor,  his  heirs  or  devisees,  to  the  same  prop- 
erty or  any  portion  thereof,  whose  conveyance  shall  have 
been  duly  recorded  before  the  said  period  of  thirty  years 
shall  have  elapsed  or  before  September  first,  nineteen  hun- 
dred and  five. 

Formerly  section  255,  Real  Property  Law  of  1896,  chapter  XLVI,  General 
Laws,  as  amended  by  chapter  450^  Laws  of  1905 : 

I  255.  Certificate  of  acknowledgment  or  proof.— An  officer  taking  the 
acknowledgment  or  proof  of  a  conveyance  must  indorse  thereupon  or  attach 
thereto,  a  certificate,  signed  by  himself,  stating  all  the  matters  required  to  be 
done,  known  or  proved  on  the  taking  of  such  acknowledgment  or  proof; 
together  with  the  name  and  substance  of  the  testimony  of  each  witness 
examined  before  him,  and  if  a  subscribing  witness,  his  place  of  residence.^ 

Section  255  was    formerly  i  Revised  Statutes,  759,  section  15: 

I  15.  Every  officer  who  shall  take  the  acknowledgment  or  proof,  of  any 
conveyance,  shall  endorse  a  certificate  thereof,  signed  by  himself,  on  the 
conveyance;  and  in  such  certificate,  shall  set  forth  the  matters  hereinbefore 
required  to  be  done,  known,  or  proved,  on  such  acknowledgment  or  proof, 
together  with  the  names  of  the  witnesses  examined  before  such  officer, 
and  their  places  of  residence,  and  the  substance  of  the  evidence  by  them 
given.** 

^Amended,  chap.   450,   Laws   of        ^Repealed,   chap.   547,   Laws    of 
1905,  repealed  by  Real  Prop.  Law  of      1896. 
1909,  S  460,  art.  14,  chap.  50,  Consoli- 
dated Laws.    See  below,  I  46a 
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CHAPTER  45a 
An  Act  to  amend  the  real  property  law,  relative  to  conveyances. 

Became  a  law,  May  x6,  1905.  with  the  approval  of  the  Governor.     Passed   three-fifths 

being  present. 

The  People  of  the  State  of  New  York,  represented  in  Senate  and 
Assembly,  do  enact  as  follows; 

Section  i.  Section  two  hundred  and  fifty-five  of  chapter  five  hundred 
and  forty-seven  of  the  laws  of  eighteen  hundred  and  ninety-six,  entitled 
"An  act  relating  to  real  property,  constituting  chapter  forty-six  of  the 
general  laws/'  is  hereby  amended  to  read  as  follows: 

$  255.  Certificate  of  acknowledgment  or  proof. — ^An  officer  taking  the 
acknowledment  or  proof  of  a  conveyance  must  indorse  thereupon  or  attach 
thereto,  a  certificate,  signed  by  himself,  stating  all  the  matters  required  to 
he  done,  known,  or  proved  on  the  taking  of  such  acknowledgment  or  proof; 
together  with  the  name  and  substance  of  the  testimony  of  each  witness 
examined  before  him,  and  if  a  subscribing  witness,  his  place  of  residence. 

Any  conveyance  which  has  heretofore  been  recorded,  or  which  may  here- 
after be  recorded,  shall  be  deemed  to  have  been  duly  acknowledged  or  proved 
and  properly  authenticated,  when  thirty  years  have  elapsed  since  such 
recording;  saving,  however,  the  rights  of  every  purchaser  in  good  faith  and 
for  a  valuable  consideration  deriving  title  from  the  same  vendor  or  grantor, 
his  heirs  or  devisees,  to  the  same  property  or  any  portion  thereof,  whose 
conveyance  shall  have  been  duly  recorded  before  the  said  period  of  thirty 
years  shall  have  elapsed  or  before  this  act  shall  have  taken  effect. 

I  2.  This  act  shall  take  effect  on  the  first  day  of  September,  nineteen 
hundred  and  five.^ 

Purpose  of  a  Certificate.  The  primary  purpose  of  a  certificate  of 
acknowledgment  under  this  section  is  to  entitle  a  conveyance  to 
be  recorded.®*  It  is  not  to  entitle  it*  to  be  read  in  evidence,^  and 
it  is  not  to  give  validity  to  the  instrument  of  conveyance.^ 

Form  of  a  Certificate.  The  form  of  the  certificate  not  having  been 
prescribed  by  law  is  left  in  some  measure  to  the  officers.^  There 
need  be  only  a  substantial  compliance  with  the  statute.^ 

<»  Repealed  by  Real  Prop.  Law  of  revg.    10    Daly,    149;    Canandarqua 

1909,  §  460,  art.   14,  chap.  50,  Con-  Academy  v.  McKechnie,  19  Hun,  62, 

solidated  Laws.     See  below,   §  460.  90  N.  Y.  618;  Jackson  ex  dem,  etc. 

•*§   291,   Real    Prop.    Law;    Tut-  v.  Gumaer,  2  Cow.  552;  Sheldon  v. 

tic  V.  The  People,  36  N.  Y.  431,  435.  Stryker,    42     Barb.    284;     Veit    v. 

«5Code    Civ.    Proc,    f   935,   regu-  Schwob,   127  App.   Div.   171;  cf.   In 

lates  evidence;  see  above,  p.  958.  re  Henschel,   109  Fed.  861. 

^  See  Smith  v.  Tim,  14  Abb.  N.  ^  Meriam  v.  Harsen,  2  Barb.  Ch. 

C.  447;  revd.,  loi  N.  Y.  472;  Tread-  232;    Carpenter  v.   Dexter,  8  Wall, 

well  V.  Sackctt,  50  Barb.  444.  513;    Sheldon   v.   Stryker,  42   Barb. 

«7  Ritter  V.  Worth,  58  N.  Y.  627 ;  284 ;  Irving  v.  Campbell,  lax  N.  Y, 

West  Point  Iron  Co.  v.  Reymcrt,  45  353,  360. 
ad.  703;  Smith  v.  Boyd,  loi  id.  472, 
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Ponn  and  Position  of  Certificate.  The  form  and  position  of  the  cer- 
tificate must,  however,  be  such  as  to  entitle  the  conveyance  to  be 
recorded  under  this  article  of  the  Real  Property  Law.^ 

Contents  of  the  Certificate.  The  certificate  must  comply  with  either 
section  303  or  section  304  of  this  act. 

Where  the  acknowledgment  is  by  a  party  to  the  conveyance, 
the  certificate  must  show  knowledge  of  the  party  by  the  officer.''^ 
The  usual  words,  " to  me  known"  or  " known  to  me  to  be,  etc.,"  are 
not,  however,  indispensable.''^  It  was  formerly  sufficient  to  certify  / 
tshat  the  officer  knew  the  grantor  to  be  the  one  who  executed  the 
deed.'^^  But  the  certificate  must  now  also  contain  words  of  ac- 
knowledgment.^^ Since  the  Revised  Statutes  the  certificate  must 
show  that  the  party  is  known  to  the  officer  to  be  the  same  person 
described  in  and  who  executed  the  conveyance.'^*  But  as  no  set 
form  is  as  yet  prescribed  by  any  statute,  except  lor  corporations,  a 
certificate  may  be  defective  in  form  and  yet  a  sufficient  compliance 
with  the  statute,  for  some  purposes.'^*  Consequently  a  substantial 
compliance  in  the  matter  of  proper  names  will  generally  suffice,  and 
a  misnomer  does  not  necessarily  vitiate  the  certificate.'^® 

Officer's  Means  of  Knowledge.  The  officer  may  obtain  the  knowledge 
of  the  witness  by  an  ordinary  introduction  'P  and  as  such  introduc- 


» Irving  V.  Campbell,  121  N.  Y. 
353;  see  below,  p.  987. 

TO  Miller  v.  Link,  2  Sup,  Ct.  86; 
Fryer  v.  Rockefeller,  63  N.  Y.  268; 
Sethlin  v.  Golding,  15  N.  Y.  St.  Rep. 
814;  Goddard  v.  Schmoll,  24  Misc. 
Rep.  381 ;  Paolillo  v.  Faber,  56  App. 
Div.  241;  Freedman  v.  Oppenheim, 
80  id.  487;  Moran  v.  Stader,  52  Misc. 
Rep.  385. 

71  Hutton  V.  Weber,  17  N.  Y.  Supp. 
463;  affd,  137  N.  Y.  615. 

^Chap.  18,  Laws  of  1797;  chap. 
155,  Laws  of  1801;  Jackson  v.  Os- 
bom,  2  Wend.  555;  Thurman  v. 
Cameron,  24  id.  87;  Jackson  v. 
Gumaer,  2  Cow.  552;  cf.  Hunt  v. 
Johnson    19  N.  Y.  279. 

W  People  V.  Harrison,  8  Barb.  560. 


w  Fryer  v.  Rockefeller,  6z  N.  Y. 
268;  People  V.  Harrison,  8  Barb. 
560;  Irving  V.  Campbell,  121  N.  Y. 
353.  361 ;  Miller  v.  Link,  2  Sup.  Ct 
86;  Goddard  v.  Schmoll,  24  Misc. 
Rep.  381 ;  Paolillo  v.  Faber,  56  App. 
Div.  241 ;  Freedman  v.  Oppenheim, 
80  id.  487;  Carolan  v.  Goran,  104 
id.  488;  Moran  v.  Stader,  52  Misc. 
Rep.  385;  cf.  Smith  v.  Boyd,  loi  N. 

Y.  472. 

w  Smith  V.  Boyd,  loi  N.  Y.  472, 
and  see  note  on  certificates  of  ac- 
knowledgments,  14  Abb.  N.  C.  452, 

455,  456. 
76Veit  V.  Schwob,  127  App.  Div. 

171. 

^See  cases  cited,  I  305,  Real 
Prop.  Law. 
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tion  is  to  satisfy  his  own  conscience,^®  he  need  not  state  this  evi- 
dence of  knowledge  in  the  certificated® 

Knowledge.  It  is  sufficient  if  knowledge  of  the.  party  in  some  way 
appear  in  the  certificate.®^ 

Venue.  As  a  notary,  commissioner,  or  other  local  officer  may  not 
act  out  of  the  place  of  his  jurisdiction,®^  the  omission  of  a  venue 
renders  a  certificate  prima  facie  defective  for  some  purposes.®* 

Certificate,  where  Acknowledgment  is  by  Subscribing  Witness.  Where 
the  conveyance  is  proved  by  a  subscribing  witness,®^  it  is  said  the 
certificate  should  show  that  such  witness  was  present  at  the  execu- 
tion;®* that  he  signed  at  the  time  of  execution;®^  the  residence  of 
the  witness;®®  that  he  knew  the  person  described  in  and  who  exe- 
cuted the  conveyance.®''  The  certificate  must  also  show  either  that 
the  officer  was  personally  acquainted  with  the  subscribing  witness,®® 
or  else  the  substance  of  the  testimony  of  the  witness  who  proved 
the  identity  of  the  subscribing  witness,®®  and  the  names  of  such 
witnesses.^  How  far  it  may  be  necessary  for  the  officer  to  know 
the  witnesses  who  prove  the  identity  of  the  subscribing  witness,  is 
another  question.®* 

Certificate  where  Acknowledgment  Taken  Out  of  the  State.  A  certificate 
of  an  acknowledgment,  taken  out  of  the  State,  should  comply  with 
this  section®®  as  well  as  with  the  next  section  of  this  act.®* 


''S  See  cases  cited  under  I  303, 
Real  Prop.  Law;  Rexford  v.  Rex- 
ford,  7  Lans.  6;  sed  cf.  Bidwell  v. 
Sullivan,  17  App.  Div.  620,  630. 

•"^Ritter  v.  Worth,  58  N.  Y.  627; 
cf,  Bidwell  v.  Sullivan,  17  App.  Div. 
at  p.  630. 

80  Hutton  V.  Weber,  17  N.  Y.  Supp. 
462;  affd,,  137  N.  Y.  615;  Smith  v. 
Boyd,  10 1  id.  472. 

®*  Jackson  v.  Humphry,  i  Johns. 
498;  In  re  Henschel,  109  Fed.  861, 
864. 

82  In  re  Henschel,  109  Fed.  861. 

^Who  is  such,  see  Earley  v.  St. 
Patrick's    Church    Society,   81    Hun, 

369. 
^*  Norman  v.  Wells,  17  Wend.  136; 

sed  cf.  Hollenbeck  v.  Fleming,  6  Hill, 

303. 


8B  Earley  v.  St.  Patrick's  Church 
Society,  81  Hun,  369. 

83  Irving  v.  Campbell,  121  N.  Y- 
353 ;  see  above,  p.  979. 

87  See  the  language  of  I  306^ 
supra;  Irving  v.  Campbell,  121  N.  Y. 

at  p.  359- 

88  Sheldon  v.  Stryker,  42  Barb. 
284;  Bidwell  V.  Sullivan,  17  App. 
Div.  629;  Paolillo  v.  Faber,  56  id. 
241 ;  Freyer  v.  Rockfeller,  63  N.  Y. 
268. 

8»Ritter  V.  Worth,  58  N.  Y.  627. 

w>  Not  their  residence.  Cf.  Dibble 
V.  Rogers,  13  Wend.  537. 

®i  Cf.  Jackson  v.  Harrow,  11  Johns. 
434;  Jackson  v.  Vickory,  i  Wend. 
406. 

^  People  ex  rel.  Alton  v.  Register, 
6  Abb.  Pr.  180. 

«  §  307,  Real  Prop.  Law. 
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Certificate  Must  Comply  with  Law  then  in  Force.  The  certificate  of 
acknowledgment  need  comply  only  with  the  statute  in  force  when 
it  is  taken.^  But  unless  it  does  so  comply  in  substance  and  truth 
it  is  a  nullity,  at  least,  for  purposes  of  evidence,®^  as  the  facts 
stated  in  such  certificates  may  be  rebutted.^  The  effect  on  such 
decisions  of  the  act  of  1905,  which  make  instruments  recorded 
thirty  years  or  more  presumptively  good  irrespective  of  the  form 
of  the  certificate,  should  be  considered.®^ 

Acknowledgment  not  a  Judicial  Act.  As  the  act  of  taking  an  acknowl- 
edgment is  not  a  judicial  one,  the  officer's  consanguinity  to  the 
party  is  no  bar.^  But  an  offic-er  who  is  a  party  to  the  conveyance 
is  debarred  by  that  fact  from  taking  the  acknowledgment.®® 

Officer's  Subscription.  When  the  official  character  of  the  officer 
taking  the  acknowledgment  appears  in  the  body  of  the  certificate, 
it  is  not  necessary  that  it  be  appended  to  the  subscription  of  his. 
signature.* 

Re-acknowledgment  A  deed  with  a  defective  certificate  may  be 
made  good  by  re-acknowledgment,*  or  by  statute.' 

Place  of  Certificate.  The  certificate  had  formerly  to  be  indorsed  on 
the  conveyance.*  But  it  is  now  quite  sufficient  if  in  some  way 
attached  or  subjoined  to  the  conveyance.^  It  must  be,  however, 
apparent  that  the  certificate  relates  to  the  conveyance  and,  therefore, 
it  should  not  be  on  a  separated  paper.® 

Operation  of  Certificate.  How  far  a  distinction  is  to  be  drawn  be* 
tween  a  certificate  made  for  the  purpose  of  recording  a  convey- 
ance, and  a  certificate  made  for  the  purpose  of  reading  a  deed  in 

•*  Richardson  v.  Pulver,  63  Barb.  Savings  Bank  v.  McCarty,  149  N.  Y. 

67;  Trustees  Canandarqua  Academy  71,  82. 

V.  McKechnie,  90  N.  Y.  618,  627.  w  Armstrong  v.   Combs,    15  App, 

•5  Watson   v.    Campbell,   28   Barb.  Div.  246, 

421 ;  Rexford  v.  Rexford,  7  Lans.  6 ;  *  14   Abb.    N.   C.   460,   and  cases 

Irving  V.  Campbell,  121   N.  Y.  353;  there  cited. 

cf.  Heilbrun  v.  Hammond,  13  Hun,  2  Dqc  ex  dem.  Dc  Peyster  ct  al.  v. 

474.  Howland,  8  Cow.  277;  Osterhout  v. 

•®Codc  Civ,  Proc.,  S  936.  Shoemaker,  3  Hill,  513. 

»TSee  this  act  set  out   at  p.  984,  s  Watson  v.  Mercer,  8  Pet.  88;  cf. 

under  this  section.    It  is  now  in  1 306  14th  Amend.  U.  S.  Const,  as  to  rights 

of  this  act,  the  act  of  1905  being  re-  of  third  parties  affected, 

pealed.  *  i  R.  S.  759,  %  15. 

^  Lynch    v.    Livingston,    8    Barb.  ^  Thurman  v.  Cameron,  24  Wend. 

463;  s.  c.  6  N.  Y.  422;  Remington  87. 

Paper    Co.    v.    O'Dougherty,    81    id.  ^  Irving    v.    Campbell,    121    N.    Y. 

474t  483;   Canandarqua   Academy  v.  353,    360;    Thurman    v.     Cameron, 

McKechnie,  19  Hun,  62;  Albany  Co.  supra. 
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evidence,  should  always  be  considered.  The  certificate  for  the 
latter  purpose  is  only  prima  facie  evidence  of  acknowledgment  or 
execution,  and  these  facts  may  be  rebutted  on  the  trial.''  But  when 
a  deed  valid  inter  partes^  is  once  recorded,  on  the  strength  of 
even  a  false  certificate,  why  should  it  not  then  be  operative  for 
some  purpose,  as  notice  to  subsequent  purchasers,  as  it  is  in  fact 
recorded?®  It  would  be  good  as  against  a  subsequent  purchaser 
having  actual  notice  of  such  deed.^®  But  the  weight  of  authority 
seems  to  be  the  other  way,  that  the  record  is  a  nullity.^^ 

Yet  since  September  i,  1905,  and  now  under  this  section,  an 
instrument,  defectively  acknowledged  or  proved,  may  if  recorded 
thirty  years  or  more  operate  as  notice.^^ 

Seal.  Certificates  by  magistrates,  consuls,  foreign  ministers,  etc., 
must  be  under  seal  of  office.*^ 

-  Forms  of  Certificates  of  Acknowledgment.  For  the  convenience  of  the 
profession  the  following  forms,  in  constant  use,  and  approved  gen- 
erally by  counsel,  are  inserted  :^* 


.  h-' 


(For  Individual  XJBb,  by  a  Notary.) 

State  of  New  York, 
County  of  

On  this  ....  day  of  in  the  year  19..,  before  me 

came  ,  to  me  known  to  be  the  in- 
dividual described  in,  and  who  executed  the  above  instru- 
ment, and  acknowledged  that  he  executed  the  same.** 


(Notary's 
seal.**) 


Notary  Public  in  and  for County. 


TCode  Civ.  Proc,  S  936,  formerly 
I  R.  S.  759,  I  17;  repealed,  chap.  417, 
Laws  of  1877. 

*Voorhes  v.  Presbyterian  Church, 
17  Barb.  103;  Wood  v.  Chapin,  13  N. 
Y.  509;  Strough  V.  Wilder,   119  id. 

530,  535. 

®C/.  Heilbrun  v.  Hammond,  13 
Hun,  574. 

10  See  cases  cited,  supra,  under 
f  291,  Real  Prop.  Law. 

^  Irving  V.  Campbell,  121  N.  Y. 
353;  s.  c,  54  N.  Y.  Super.  Ct.  224, 

^  See  §  306,  supra,  and  chap.  450, 
Laws  of  1905,  supra,  p.  984. 

^i  308,  Real  Prop.  Law,  infra. 


1*  These  forms  are  those  used  by 
the  Title  Guarantee  &  Trust  Co.  of 
New  York  City. 

15  The   form  may  be  amplified,  if 

desired,  thus :    "  On  this day  of 

,  in  the  year ,  before 

me  personally  came  ,  to  me 

known  and  known  to  me  to  be  the 
person  described  in  and  who  exe- 
cuted the  foregoing  instrument,  and 

the  said  then  acknowledged 

to  me  that  he  executed  the  same  for 
the  purposes  therein  set  forth." 


1®  Notarial   seal   is   not   indispens- 
able.    This  short  form  is  less  prolix 
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(Certificate  of  Acknowledsment  before  a  lUyor.) 

State  of  New  York,      ^ 

County  of  ,  Vss.: 

City  of    ,     J 

On  this day  of  .........  in  the  year  19. . ,  before  me, 

the  mayor  of  the  city  of   ,  came  at  said  city 

,   to   me   known   to   be    the   individual 

described  in  and  who  executed  the  above  instrument,  and  ac- 
knowledged that  he  executed  the  same. 

In  witness  whereof,  I  have  hereunto  set  my  hand  and  affixed 
the  seal  of  said  city,  the  day  and  year  first  above  written. 


Seal  of 
the  city 


Mayor,  etc*^ 


(Form  of  Certificate  fOr  Commiaaioiier  of  Deedi.) 

State  of  New  York,      ^ 

County  of ,  rss.: 

City  of    ,      J 

On  this  ....  day  of »  19-  •>  before  me,  a  commissioner 

of  deeds  for  the  State  of  New  York,  residing  in  the  city  of 

,  aforesaid,  came  at  said  city , 

to  me  known  to  be  the  individual  described  in  and  who  exe- 
cuted the  foregoing  instrument,  and  acknowledged  that  he 
executed  the  same. 

In  witness  whereof,  I  have  hereunto  set  my  hand  and  affixed 

my  official  seal,  this  ....  day  of ,  19. . ,  at  the  city  of 

,  aforesaid. 


[l.  s.] 

than  the  more  comprehensive  form 
once  used  by  masters  in  chancery, 
but  it  is  in  common  use  and  ap- 
proved by  modern  conveyancers,  as 
it  satisfies  the  statute,  although  it 
does  not  state  what  now  constitutes 
an  execution,  viz. :  subscription  by 
f^rantor  and  delivery  of  the  instru- 
ment. 
^'  Where  the  official  character  of 


Commissioner  of  Deeds.** 

the  official  taking  the  acknowledg- 
ment appears  in  the  body  of  the 
instrument,  it  need  not  be  appended 
to  signature,  but  it  is  more  seemly 
to  repeat   it.     See  p.  987,  supra. 

18  The  official  designation  need  not 
be  repeated,  as  it  appears  in  the  body 
of  the  certificate,  unless  the  officer 
prefer.     See  p.  987,  supra. 
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(Farm  of  Certificate  for  Acknowledsment  by  One  Member  of  Finn.) 

State  of  New  York, 
County  of 

On  this   ....   day  of  ,  i9*m  before  me  personally 

came   ,  to  me  known  and  known  to 

me  to  be  a  member  of  the  firm  of , 

the  firm  described  in  and  which  executed  the   foregoing  in- 
strument, and  said  acknowledged 

that  he  executed   the   foregoing  instrument  for  and  on  be- 
half of  said  firm. 


\ss.: 


(Individual  Foreign  Acknowledgment.) 

United  States  Consulate  in  the  City  of  Paris, 

Republic  of  France, 

On  this  ....  day  of ,  19..,  before  me,  the 

consul   of  the  United  States,  resident 

in  said  City  of  Paris,  personally  came  in  said  city 

,  to  me  known  to  be  the  individual  described  in 

and  who  executed  the  within  instrument,  and  acknowledged 
that  he  executed  the  same. 

In  witness  whereof,  I  have  hereunto  set  my  hand  and  affixed 
the  seal  of  said  United  States  Consulate,  at  said  City  of  Paris, 
the  day  and  year  last  aforesaid.^^ 


(Proof  by  Snbacribing  Witneia  Known  to  Officer.) 

CJounty  of ,  -^ 

State  of  New  York,      r^"' 

On  this day  of ,  in  the  year  19. .,  before  me 

personally  came  ,  subscribing  wit- 
ness to  the  within  instrument,   with  whom  I  am   personally 

^^Cf,    i    301,    Real    Prop.    Law;  stitutional  and  organic  title  of  this 

Jordan   v.   Underbill,   gi   App.   Div.  country,  can  have  no  effect  on  forms 

124,    130.      A    comparatively    recent  executed   before    such   officials   resi- 

order  of   the   Federal   Secretary   of  dent  abroad.    If  the  acknowledgment 

State,  under  Mr.  Roosevelt's  adminis-  is    taken    by    an    ambassador    or    a 

tration,    in    regard    to   the    use    of  minister,  or  a  charge,  the  word  "con- 

••  American  "  Consulate,  "American  "  sulate  "  should  be  changed  to  ** 

Embassy,  etc.,  instead  of  the  con*  bassy/'  etc.,  etc.,  etc. 
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acquainted,  who,  being  by  <ne  duly  sworn,  did  depose  and 
say  that  he  resided  at  the  time  of  the  execution  of  said  in- 
strument, and  still  resides,  in  ;  that  he  is  and 

then  was  acquainted  with ,  and  knew 

to  be  the  individual  described  in,  and  who  executed 

the  above  instrument;  and  that  he,  said  subscribing  witness, 

was  present  and  saw execute  [and 

deliver]^  the  same,  and  that  he,  said  witness,  at  the  same  time, 
subscribed  his  name  as  witness  thereto. 


(Proof  by  Snbscriliing  Witness  Unknown  to  Officer.) 

State  of  New  York, 
County  of  


} 


ss.: 


On  this day  of  ,  in  the  year  19. .,  before 

me  personally  came  A.  B.  and  C.  D.,  and  the  said  A,  B., 
being  to  me  personally  known,  and  being  by  me  duly  sworn, 

did  depose  and  say :    That  he  resides - ;  that  he 

is  acquainted  with  C.  D.,  now  present,  and  he  knows  him 
to  be  the  same  person  who  is  a  subscribing  witness  to  the 
foregoing  instrument,  which  is  to  me  satisfactory  evidence 
that  the  said  C.  D.  is  such  subcribing  witness;  and  the  said 
C  D.,  being  by  me  duly  sworn,  did  depose  and  say,  that  he 
resided,  at  the  time  of  the  execution  of  said  instrument,  and 

still  resides ;  that  he  is  and  then  was  acquainted 

with ,  and  knew to  be  the  indi- 
vidual described  in,  and  who  executed  the  foregoing  instru- 
ment; and  that  he  said  subscribing  witness,  was  present  and 

saw   execute  the  same ;  and  that  he,  said  witness,  at 

the  same  time  subscribed name  as  witness  thereto. 


^  The  word  "  execute "  would 
probably  include  a  delivery,  as  at 
common  law,  were  it  not  that  this 
statute  contrasts  the  acts  of  exe- 
cution and  delivery.  (See  I  243, 
SMpra.)  It  has  been  sug^gested  by 
conveyancers  that  this  form  should 
be  amplified,  so  as  to  make  the  sub- 
scribing witness  swear  to  the  factum 


of  delivery.  But  there  is  nothing  in 
the  statute  which  makes  the  attest- 
ing witness  any  better  testimony 
to  a  delivery  than  any  other  evi- 
dence. This  form  has  been  so  lon^ 
employed  that  a  change  in  it  would 
be  undesirable.  The  better  way  is  * 
indorse  delivery  on  the  deed.  See 
pp.  815,  816,  supra. 


992  Certificates.  §  306 

(Proof  by  Subscribing  Witness  Abroad.) 

United  States  Consulate  in  the  City  of  Paris,  ^ 

Republic  of  France,  j 

On  this  ....  day  of ,  19. . ,  before  me  the 

consul  of  the  United  States, 

resident  in  said  City  of  Paris,  personally  came  in  said  city 
,  subscribing  witness  to  the  above  instru- 
ment, with  whom  I  am  personally  acquainted,  who,  being  by 
me  duly  sworn,  did  depose  and  say  that  he  resided  at  \he  time 

of  the  execution  of  said  instrument,  and  still  resides  in 

;  that  he  is  and  then  was  acquainted  with 

....,  and  knew  him  to  be  the  individual  described  in,  and 
who  executed  the  above  instrument,  and  that  he,  said  sub- 
scribing witness,  was  present  and  saw  him  execute  the  same, 
and  that  he,  said  witness,  at  the  same  time  subscribed  his  name 
as  witness  thereto. 

In  witness  whereof,  I  have  hereunto  set  my  hand  and  affixed 
the  seal  of  said  United  States  Consulate,  at  said  City  of  Paris, 
the  day  and  year  last  aforesaid. 


■ 


(Certificate  of  Acknowledgment  by  Attorney  in  Fact) 


County  of 


;■"}"••■ 


State  of  New  York 

On  this day  of  ,  19. .,  before  me  personally 

came   ,  to  me  personally  known  to  be 

the  individual  described  in,  and  who  executed  the  foregoing 
instrxunent,  and  to  me  known  to  be  the  attorney  in  fact  of 

,  the  individual  described  in,  and  who, 

by  his  said  attorney  in  fact,  executed  the  same,  and  acknowl- 
edged that  he  executed  said  instrument,  as  the  act  and  deed 
of  said ,  by  virtue  of  a  power  of  attor- 
ney, dated  ,  19. .,  and  recorded  in  the  office  of 

the  register  of  the  county  of ,  on >  I9-  •: 

in  Liber of  Powers  of  Attorney,  at  page 

Forms  for  Corporations.    See  f  309,  Real  Property  Law. 
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§307.  When  certificate  to  state  time  and  place.    When 

the  acknowledgment  or  proof  is  taken  by  a  commissioner  ap- 
pointed by  the  governor,  for  a  city  or  county  within  the 
United  States,  and  without  the  state,  the  certificate  must 
also  state  the  day  on  which,  and  the  town  and  county  or 
the  city  in  which  the  same  was  taken. 

Formerly  section  256,  Real  Property  Law  of  1896,  chapter  XLVl,  General 
Laws: 

{  256.  When  certificate  to  state  time  and  place. —  Where  the  acknowledg- 
ment or  proof  is  taken  by  a  commissioner  appointed  by  the  governor,  for  a 
city  or  county  within  the  United  States,  and  without  the  state,  the  certificate 
must  also  state  the  day  on  which,  and  the  town  and  county  or  the  city  in 
which  the  same  was  taken.^^  * 

Section  256  was  formerly  chapter  270,  section  5,  Laws  of  18501,  as  amended 
by  chapter  58,  Laws  of  1876,  section  3,  and  chapter  115,  Laws  of  1880: 

§  5.  No  commissioner  appointed  under  or  by  virtue  of  this  act  shall  be 
authorized  to  take  the  proof  or  acknowledgment  of  any  deed  or  instrument, 
or  to  administer  any  oath  or  affirmation  at  any  place  other  than  within  the 
city  and  county  within  which  he  shall  reside  at  the  time  of  his  appointment, 
and  every  certificate  of  any  such  commissioner  to  any  proof  or  acknowl- 
edgment taken  before  him,  or  to  any  oath  or  affirmation  administered  by 
him  shall  specify  the  day  on  which  and  the  town  and  county  or  the  city 
within  which  the  same  was  taken  or  administered;  and  without  such  speci- 
fication the  said  certificate  shall  be  wholly  invalid,  inoperative  and  void.^ 

Note  on  this  Section.  See  the  laws  regulating  the  appointment  of 
commissioners,  cited  under  section  299,  the  Real  Property  hsiv/P 
A  certificate  should  also  respond  to  all  other  legal  requirements, 
besides  those  stated  in  this  section  of  this  act.^ 

Certificate  must  State  Time  and  Place.  While  the  form  of  certificates 
of  acknowledgment  is  not  prescribed  by  law^  (except  in  the  case 
of  corporations)^  it  is  obvious  from  this  section  that  where  the 
certificate  is  that  of  a  commissioner  for  another  State  of  the  Union, 
it  should  state  the  day,  and  the  town  or  city  and  county  where  it 
is  taken,  or  it  may  be  fatally  defective,  and  thus  destroy  the  con- 
veyance for  the  purposes  of  tender  under  a  contract  to  convey.^ 

Form«  See  a  form  of  certificate  of  acknowledgment  for  a  com- 
missioner of  deeds  of  the  State  of  New  York  under  section  306  of 
this  act.^ 

21  Repealed  by  Real  Prop.  Law  of  ex  reL  Alton  v.  Register,  6  Abb. 
19091  $  460,  art.  14,  chap.  50,  Con-      Pr.  180. 

solidated  Laws.    See  below,  S  460.  25  Supra,  p.  984. 

22  Repealed,    chap.    547,    Laws    of         28  $  30^^  Real  Prop.  Law. 

1896.  27  Irving  V.  Campbell,  121  N.  Y.  353, 

^  Supra,  p.  965.  ^  Supra,  p.  989. 

**J  306^  Real  Prop.  Law;  People 
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§  308.  When  certificate  must  be  under  seal.   When  a  certifi- 

cate  of  acknowledgment  or  proof  is  made  by  a  commis- 
sioner appointed  by  the  governor,  or  by  the  mayor  or  other 
chief  magistrate  of  a  city  or  town  without  the  United  States, 
or  by  an  ambassador,  a  minister,  charge  d'affaires,  a  con- 
sul-general, a  vice-consul-general,  a  deputy-consul-general, 
a  consul,  a  vice-consul  or  a  deputy-consul,  a  constdar  or  a 
vice-consular  agent,  a  commercial  or  a  vice-commerical 
agent,  or  a  secretary  of  legation,  of  the  United  States,  it 
must  be  under  his  seal  of  office,  or  the  seal  of  the  consulate 
or  legation  to  which  he  is  attached. 

All  acknowledgments  or  proofs  of  deeds,  mortgages  or 
other  instruments  relating  to  real  property,  the  certificates  of 
which  were  made  in  the  form  required  by  the  laws  of  this 
state,  by  a  consul-general^  a  vice-consul-general,  a  deputy- 
consul-general,  a  consul,  a  vice-consul,  a  deputy-consul,  a 
consular  agent,  a  vice-consular  agent,  a  commercial  agent, 
a  vice-commercial  agent,  or  a  secretary  of  legation  of  the 
United  States  prior  to  April  twenty-ninth,  nineteen  hundred 
and  four,  are  confirmed,  but  nothing  herein  contained  shall 
affect  any  action  or  proceeding  now  pending  in  any  court. 

Formerly  section  257,  Real  Property  Law  of  1896,  chapter  XL VI,  General 
Laws,  as  amended  by  chapter  528,  Laws  of  1904: 

I  257.  When  certificate  must  be  under  seaL — Where  a  certificate  of 
acknowledgment  or  proof  is  made  by  a  commissioner  appointed  by  the  gov- 
ernor, or  by  the  mayor  or  other  chief  magistrate  of  a  city  or  town  without 
the  United  States,  or  by  a  minister,  charge  d'affaires,  consul-general,  vice-- 
consul-general,  deputy-consul-general,  vice-consul  or  deputy-consul,  consular 
or  vice-consular  agent,  or  consul  or  commercial  agent,  vice-commercial  agent* 
or  secretary  of  legation  of  the  United  States,  it  must  be  under  his  seal  of 
office,  oc  the  seal  of  the  consulate  to  which  he  is  attached.  All  acknowledg- 
ments or  proofs  of  deeds,  mortgages  or  other  instruments  relating  to  real 
property,  the  certificates  of  which  were  made  in  the  form  required  by  the  laws 
of  this  state,  by  a  consul-general,  vice-consul-general,  deputy-consul-general, 
vice-consul,  deputy-consul,  consular  agent,  vice-consular  agent,  consul  or 
commercial  agent,  vice-commercial  agent,  or  secretary  of  legation  of  the 
United  States  prior  to  the  time  when  this  act  takes  effect,  are  confirmed,  but 
nothing  herein  contained  shall  affect  any  action  or  proceeding  now  pending 
in  any  court^ft 

^As    amended    by    chapter    528,      chap.   50,    Consolidated   Laws.     Seo. 
Laws  of  1904.    All  repealed  by  Real      below,  §  46a 
Prop.  Law  of  1909,  I  460,  art.   14, 
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Section  257  was  formerly  i  Revised  Statutes,  757,  section  7: 

§  7.  Such  proof  or  acknowledgment,  duly  certified  under  the  hand,  and 
seal  of  office,  of  such  consuls,  or  of  the  said  mayors  or  chief  magistrates 
respectively,  or  of  such  minister  or  charge  des  affaires,  shall  have  the  like 
force  and  validity,  as  if  the  same  were  taken,  before  a  justice  of  the  supreme 
court  of  this  state.^ 

Note  on  thia  Section.  The  provisions  of  the  Revised  Statutes,  set 
out  above,  were  amplified  by  section  i,  chapter  246,  Laws  of  1863,^^ 
and  chapter  136,  Laws  of  1875: 

Section  i,  chapter  246,  Laws  of  1863,  is  as  follows: 

§  I.  The  acknowledgment  or  proof  of  any  deed  or  other  written  instru- 
ment, required  to  be  proven  or  acknowledged  in  order  to  entitle  the  same 
to  be  recorded  or  read  in  evidence  in  this  State,  by  any  person  being  in  any 
foreign  country,  may  be  made  before  any  vice-consul  or  commercial  agent 
of  the  United  States  government,  resident  in  any  foreign  port  or  country, 
and  when  certified  by  him,  under  his  seal  of  office  or  under  the  seal  of  the 
consulate  to  which  he  is  attached,  to  have  been  made  before  him  by  the 
party  executing  the  same,  and  that  the  said  party  is  known  or  proven  to 
him  to  be  the  same  person  who  is  described  in  and  who  executed  the  same, 
shall  be  as  valid  and  effectual  as  if  taken  before  one  of  the  justices  of  the 
Supreme  Court  of  the  State. 

Comment.  This  section  of  the  Consolidated  Real  Property  Law 
did  not  make  any  material  change  in  the  former  law.**  Such 
changes  as  are  made  are  purely  formal.** 

Fonna.  General  forms  for  certificates  of  acknowledgment  are 
given  under  the  other  sections  of  this  act. 

><>  Repealed,   chap.    547,   Laws    of         ^Chzp.  526,  Laws  of  1904. 
1896.  ••Sec  note  33,  Appendix  I,  infra. 

81  Repealed,   chap.    547,   Laws   of 
1896. 
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§  309.  Acknowledgment  by  corporation  and  form  of  cer- 
tificate. The  acknowledgment  of  a  conveyance  or  other 
instrument  by  a  corporation,  must  be  made  by  some  officer 
thereof  authorized  to  execute  the  same  by  the  board  of  di- 
rectors of  said  corporation.  The  certificate  of  acknowledg- 
ment must  be  in  substantially  the  following  form,  the  blanks 
being  properly  filled. 


State  of  New  York, 
County  of 


.  h'' 


On  the day  of in  the  year  . , 

before  me  personally  came to  me  known,  who, 

being  by  me  duly  sworn,  did  depose  and  say  that  he  resides 

in ;  that  he  is  the  (president  or  other  officer) 

of  the  (name  of  corporation),  the  corporation  described  in 
and  which  executed  the  above  instrument;  that  he  knows 
the  seal  of  said  corporation ;  that  the  seal  affixed  to  said  in- 
strument is  such  corporate  seal;  that  it  was  so  affixed  by 
order  of  the  board  of  directors  of  said  corporation,  and 
that  he  signed  his  name  thereto  by  like  order. 

(Signature  and  office  of  officer  taking  acknowledgment.) 

If  such  corporation  have  no  seal,  that  fact  must  be  stated 
in  place  of  the  statements  required  respecting  the  seal. 

Formerly  section  258,  Real  Property  Law  of  1896,  chapter  XLVI,  General 
Laws: 

§  258.  Acknowledgment  by  corporation  and  form  of  certificate.— The  ac- 
knowledgment of  a  conveyance  or  other  instrument  by  a  corporation,  must 
be  made  by  some  officer  thereof  authorized  to  execute  the  same  by  the  board 
of  directors  of  said  corporation.  The  certificate  of  acknowledgment  must 
be  in  substantially  the  following  form,  the  blanks  being  properly  filled. 

State  of  New  York,  \ 
County  of J     '" 


On  the day  of in  the  year , 

before  me  personally  came  to  me  known,  who,  being 

by  me  duly  sworn,  did  depose  and  say  that  he  resided  in ; 

that  he  is  the  (president  or  other  officer)  of  the  (name  of  corporation),  the 
corporation  described  in  and  which  executed  the  above  instrument;  that  he 
knew  the  seal  of  said  corporation;  that  the  seal  affixed  to  said  instrument 
was  such  corporate  seal;  that  it  was  so  affixed  by  order  of  the  board  of 
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directors  of  said  corporation,  and  that  he  signed  his  name  thereto  by  like 
order. 

(Signature  and  office  of  officer  taking  acknowledgment.)^ 

If  such  corporation  have  no  seal,  that  fact  must  be  stated  in  place  of  the 
statements  required  respecting  the  seal. 

Note  on  this  Section.  This  section  was  first  enacted  by  The  Real 
Property  Law  of  1896.^  But  the  substance  of  the  certificate,  set 
forth  in  the  statute,  was  required,  prior  to  that  act.*® 

Prior  to  that  act  no  particular  form  of  proof  or  acknowledgment 
of  a  mortgage  or  deed,  made  by  a  corporation,  was  prescribed,  and 
proof  or  acknowledgment  by  its  secretary  was  held  sufiicient.*" 
Other  cases  are  to  the  same  effect.^  In  Trustees  of  the  Canan- 
darqua  Academy  v.  McKechnie,^®  the  attestation  clause  of  a  mort- 
gage stated  that  the  corporation  had  caused  it  to  be  signed  by 
"  G.,"  its  president,  and  sealed  with  the  corporate  seal.  It  was  so 
signed  and  sealed..  The  only  certificate  of  acknowledgment  was 
to  th«  effect  that  a  subscribing  witness  "  knew  '  G./  the  person 
described  in  and  who  executed  the  said  deed."  This  was  held 
sufficient. 

Form.  The  following  additional  form  for  corporate  use  may  be 
of  service: 

(Certificate  of  Acknowledgment  by  Corporate  Attorney  in  Fact) 

State  of  New  York,       ^ 

County  of  ,  rss.: 

City  of    ,      J 

On  this  day  of  ,  19. .,  before  me  person- 
ally came  to  me  known  to  be  the  presi- 
dent of  the   ,  the  corporation  described  in  and 

which  executed  the  foregoing  instrument;  which  said  corpo- 
ration is  known  to  me  to  be  the  attorney  in  fact  of , 

the  individual  described  in  and  who  by  said  attorney  in  fact, 

M  Repealed  by  Real  Prop.  Law  of  87  Pruyne  v.   Adams   Furniture  & 

1909,  S  460,  art.   14,  chap.  50,  Con-  Mfg.  Co.,  92  Hun,  214. 

solidated  Laws.    See  below,  S  460.  ^^Lovett  v.  The  Steam  Saw  Mill 

85  Chap.  46,  General  Laws.     Note  Assn.,  6  Paige,  54,  60;  The  Trustees 

to     §     258    by     Commissioners     of  of  the  Canandarqua  Academy  v.  Mc- 

Statutory    Revision,     Appendix     II,  Kcchnie,  90  N.  Y.  618;  Howe  Ma- 

infra.  chine   Co.   v.    Avery,    16   Hun,   555; 

*«  Rogers    v.    Pell,   47    App.    Div.  Johnson  v.  Bush,  3  Barb.  Ch.  207. 

240,  244.  w  Id.,  supra. 
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executed  the  foregoing  instrument,  and  the  said , 

being  by  me  duly  sworn,  did  depose  and  say  that  he  resided 
in ;  that  he  is  president  of ,  the  cor- 
poration described  in  and  which  executed  the  foregoing  in- 
strument; that  he  knew  the  seal  of  said  corporation;  that  the 
seal  affixed  to  said  instrument  was  such  corporate  seal:  that 

it  was  so  affixed  by  order  of  the  board  of of  said 

corporation,  and  that  he  signed  his  name  thereto  by  like  order, 
and  that  said  seal  was  affixed  and  said  instrument  was  exe- 

cuted  by  said  company  as  the  act  and  deed  of  said 

under  and  by  virtue  of  a  power  of  attorney,  dated , 

19. .,  and  recorded  on ,  I9-  -»  in  the  office  of  the  reg- 
ister of  the  county  of ,  in  Liber Powers  of 

Attorney:  at  page  •••••• 
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§310.  When  county  clerk's  authentication  necessary.    A 

certificate  of  acknowledgment  or  proof,  made  within  the 
state,  by  a  commissioner  of  deeds,  justice  of  the  peace,  or, 
except  as  otherwise  provided  by  law,  by  a  notary  public,  does 
not  entitle  the  conveyance  to  be  read  in  evidence  or  recorded, 
except  within  the  county  in  which  the  officer  resides  at  the 
time  of  making  such  certificate,  unless  authenticated  by  a 
certificate  of  the  clerk  of  the  same  county;  provided,  how- 
ever, that  all  certificates  of  acknowledgments  or  proof,  made 
by  or  before  a  commissioner  of  deeds  of  the  city  of  New 
York  residing  in  any  part  therein,  shall  be  authenticated  by 
the  city  clerk  of  said  city,  that  the  said  commissioner  of 
deeds,  was  duly  appointed  and  qualified  as  such,  and  no  other 
certificate  shall  be  required,  from  any  other  officer  to  en- 
title said  conveyance  to  be  read  in  evidence  or  recorded  in 
any  county  or  part  of  a  county,  situated  within  the  limits, 
confines,  or  boundaries,  of  the  said  city  of  New  York.  But 
this  section  does  not  apply  to  a  conveyance  executed  by  an 
agent  for  the  Holland  Land  Company,  or  of  the  Pulteney 
estate,  lawfully  authorized  to  convey  real  property. 

Formerly  section  259,  Real  Property  Law  of  1896,  chapter  XLVI,  General 
Laws: 

S  259.  When  county  clerk's  authentication  necessary. —  A  certificate  of 
acknowledgment  or  proof,  made  within  the  sta'.e,  by  a  commissioner  of  deeds, 
justice  of  the  peace,  or,  except  as  otherwise  provided  by  law,  by  a  notary 
public,  does  not  entitle  the  conveyance  to  be  read  in  evidence  or  recorded, 
except  within  the  county  in  which  the  officer  resides  at  the  time  of  making 
such  certificate,  unless  authenticated  by  a  certificate  of  the  clerk  of  the  same 
county,  provided  however,  that  all  certificates  of  acknowledgments  or  proof, 
made  by  or  before  a  commissioner  of  deeds  of  the  city  of  New  York  resid- 
ing in  any  part  therein,  shall  be  authenticated  by  the  city  clerk  of  said  city, 
that  the  said  commissioner  of  deeds,  was  duly  appointed  and  qualiBed  as 
such  and  no  other  certificate  shall  be  required,  from  any  other  officer  to 
entitle  said  conveyance  to  be  read  in  evidence  or  recorded  in  any  county  or 
part  of  a  county,  situated  within  the  limits,  confines,  or  boundaries,  of  the 
5aid  city  of  New  York.  But  this  section  does  not  apply  to  a  conveyance 
executed  by  an  agent  for  the  Holland  Land  Company,  or  of  the  Pulteney 
t  state,  lawfully  authorized  to  convey  real  property.*^ 

*^  Enacted  by  chap.  147,  Laws  of  of  1909,  S  460,  art.  14,  chap.  50,  Con- 
1899.     Repealed  by  Real  Prop.  Law      solidated  Laws.  •  See  below,  §  460. 
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Enacted  by  chapter  147  of  the  Laws  of  iSgg,  as  an  amendment  to  The 
Real  Property  Law.  This  section  as  originally  enacted  and  reported  by 
the  Commissioners  of  Statutory  Revision  was  as  follows: 

S  259.  When  county  clerk's  authentication  necessary. —  A  certificate  of 
acknowledgment  or  proof,  made  within  the  state,  by  a  commissioner  of  deeds, 
justice  of  the  peace,  or,  except  as  otherwise  provided  by  law,  by  a  notary 
public,  does  not  entitle  the  conveyance  to  be  read  in  evidence  or  recorded, 
except  within  the  county  in  which  the  officer  resides  at  the  time  of  making 
such  certificate,  unless  authenticated  by  a  certificate  of  the  clerk  of  the  same 
county.  But  this  section  does  not  apply  to  a  conveyance  executed  by  an 
agent  for  the  Holland  Land  Company,  or  of  the  Pulteney  estate,  lawfully 
authorized  to  convey  real  property. 

Section  259  was  formerly  i  Revised  Statutes,  759,  sections  18,  19: 
§  18.  Where  any  conveyance  shall  be  proved  or  acknowledged,  before 
any  judge  of  the  county  courts,  not  of  the  degree  of  counsellor  at  law,  in 
the  supreme  court,  or  before  any  commissioner  of  deeds  appointed  for  any 
county  or  city,  it  shall  not  be  entitled  to  be  read  in  evidence,  or  to  be 
recorded,  in  any  other  county  than  that  in  which  such  judge  or  commis- 
sioner shall  reside,  unless  in  addition  to  the  preceding  requisites,  there  shall 
be  subjoined  to  the  certificate  of  proof  or  acknowledgment,  signed  by  such 
judge  or  commissioner,  a  certificate  under  the  hand  and  official  seal  of  the 
clerk  of  the  county,  in  which  such  judge  or  commissioner  resides,  specifying 
that  such  judge  or  commissioner  was,  at  the  time  of  taking  such  proof  or 
acknowledgment,  duly  authorised  to  take  the  same,  and  that  the  said  clerk 
is  well  acquainted  with  the  handwriting  of  such  judge  or  commissioner,  and 
verily  believes,  that  the  signature  to  the  said  certificate  of  proof  or  acknowl- 
edgment, is  genuine.** 

i  19.  The  last  section  shall  not  apply  to  any  conveyance  executed  by  any 
agent  for  the  Holland  Land  company,  or  by  any  agent  of  the  Pulteney 
estate,  lawfully  authorized  to  convey  real  estate.*^ 

County  Clerk's  Certificates.  Since  1847  ^^  certificates  of  county 
judges  have  not  been  required  to  be  authenticated  by  the  county 
clerk.^  The  act  of  1833^  did  not  change  the  provisions  of  the 
Revised  Statutes,  requiring  certificates  of  the  county  clerk,  in  order 
to  entitle  conveyances  proved  or  acknowledged  before  commission- 
ers of  deeds  or  county  judges,  not  of  the  degree  of  counsellor,  to  be 
recorded.^^ 

Holland  Land  Company.  The  history  of  the  title  of  the  Holland 
Land  Company  to  3,600,000  acres  is  concisely  given  in  a  recent 
case.*®  The  records  of  the  Holland  Land  Company,  papers,  maps, 
etc.,  are  on  a  statutory  basis,*"  and  that  company  and  the  Pulteney 

^1  Repealed,    chap.    547,    Laws    of  ^^  Laws  of  1833,  chap.  271,  §  9. 

1896.  -^swood  v.  Weiant,  i  N.  Y.  77. 

*^  Repealed,    chap.    547,    Laws    of  *''»  Seneca    Nation    of     Indians    v. 

1806.  Appleby,  127  App.  Div.  770,  779. 

^Laws  of  1847,  chap.  470;  People  *"  Laws  of  1839,  chap.  295;  Bissing 

V.  Hurlburtt,  44  Barb.  126.  v.  Smith,  85  Hun,  564. 
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Estate  may  be  said  to  have  a  particular  status  in  this  regard,  not 
of  general  interest  throughout  the  State.*®  The  fundamental  acts 
concerning  the  Holland  Land  Company  are  those  passed  in  1796, 
an  act  for  relief  of  William  Willinck  and  others,  aliens ;  *®  in  1819, 
an  act  declaring  the  terms  and  conditions  of  a  grant  of  land  from 
the  Holland  Land  Company  for  the  use  of  th<e  people  of  this  State,^ 
and  in  1839,  an  act  relative  to  title,  papers,  etc.,  of  the  Holland 
Land  Company."^ 

Pvlteney  Estate.  The  chief  acts  touching  the  "  Pulteney  estate  " 
were  enacted  ii  1807,  viz.:  An  act  for  the  confirmation  of  title  to 
lands  held  under  conveyance  by  Robert  Troup,  as  agent  of  the 
Pulteney  estate ;  ^  in  1807,  an  act  for  the  relief  of  Sir  James  Pul- 
teney and  wife ;  ^^  in  1814,  an  act  for  the  relief  of  settlers  on  the 
Pulteney  estate;**  in  1821,  "an  act  concerning  the  Pulteney  es- 
tate ;"  "  in  1827,  "  an  act  relative  to  deeds  for  lands  in  the  Pulteney 
estate."  ^ 

«  Howard  v  Moot,  64  N.  Y.  262 ;  C.  &  H.  R.  R.  R.  Co.  v.  Brockway 

Duke   of   Cumberland  v.   Graves,  9  Brick  Co.,  158  N.  Y.  470,  476. 

Barb.  595 ;  s.  c,  7  N.  Y.  305 ;  People  W  5  Webster,  210. 

V.  Snyder,  51  Barb.  589;  s.  c,  41  N.  ^s  Webster,  210. 

Y.  397.  64  Laws  of  1814,  p.  16. 

*»3  Greenl.  341,  387,  400.  66Laws  of  1821,  p.  13. 

^^  Laws  of  1819,  p.  301.  w  Laws  of  1827,  p.  6. 

<^iChap.  295,  Laws  of  1839;  N.  Y. 
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§311.  When  other  authentication  necessary.  In  the  fol- 
lowing x:ases  a  certificate  of  acknowledgment  or  proof  is  not 
entitled  to  be  read  in  evidence  or  recorded  unless  authenti- 
cated by  the  following  officers,  respectively: 

1.  Where  the  original  certificate  of  acknowledgment  or 
proof  is  made  by  a  commissioner  appointed  by  the  governor, 
by  the  secretary  of  state. 

2.  Where  made  by  a  judge  of  a  court  of  record  in  Canada, 
by  the  clerk  of  the  court. 

3.  Where  made  by  an  officer  of  a  state  of  the  United 
States,  or  of  any  province  or  territory  of  the  Dominion  of 
Canada,  authorized  by  the  laws  thereof  to  take  the  acknowl- 
edgment or  proof  of  deeds  to  be  recorded  therein,  by  the  sec- 
retary of  state  of  the  state,  provincial  secretary,  deputy  pro- 
vincial secretary  or  assistant  provincial  secretary  of  the  prov- 
ince, or  commissioner  of  the  territory  of  the  Dominion  of 
CanadsL,  or  the  clerk,  register,  recorder  or  prothonotary  of 
the  county,  city  or  parish  in  which  the  officer  making  the 
original  certificate  resided,  when  the  certificate  was  made, 
or  in  which  such  acknowledgment  or  proof  was  taken,  or  by 
the  clerk  of  any  court  in  or  of  that  county,  city  or  parish, 
having  by  law  a  seal.  The  word  county  shall  be  deemed  to 
apply  to  and  include  the  District  of  Columbia  for  the  pur- 
pose of  this  section.  All  acknowledgments  or  proofs  of 
deeds,  mortgages  or  other  instruments  relating  to  real  prop- 
erty authenticated  prior  to  April  sixteenth,  nineteen  hundred 
and  eight,  by  any  of  the  officers  above  referred  to  are  con- 
firmed, saving,  however,  the  rights  of  purchasers  in  good 
faith  and  for  a  valuable  consideration  whose  conveyance 
shall  have  been  duly  recorded  prior  to  said  date;  this  sub- 
division shall  not  affect  any  action  or  legal  proceeding  pend- 
ing on  said  date. 

4.  All  acts  of  the  secretary  of  state  of  any  state  or  terri- 
tory of  the  United  States  in  authenticating  a  certificate  of  ac- 
knowledgment or  proof  of  a  conveyance  of  real  property 
within  the  state,  performed  before  October  first,  eighteen 
hundred  and  ninety-six,  are  hereby  confirmed,  provided  that 
the  said  certificate  of  authentication  is  in  the  form  required 
by  the  laws  of  this  state. 
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Formerly  section  260,  Real  Property  Law  of  1896,  chapter  XLVI,  General 
Laws,  as  amended  by  chapter  329,  Laws  of  1905;  chapter  633,  Laws  of  1907; 
chapter  ij6,  Laws  of  1908: 

I  260.  When  other  authentication  necessary.— In  the  following  cases  a 
certificate  of  acknowledgment  or  proof  is  not  entitled  to  be  read  in  evidence 
or  recorded  unless  authenticated  by  the  following  officers,  respectively: 

1.  Where  the  original  certificate  of  acknowledgment  or  proof  is  made  by 
a  commissioner  appointed  by  the  governor,  by  the  secretary  of  state.*'' 

2.  Where  made  by  a  judge  of  a  court  of  record  in  Canada,  by  the  clerk 
of  the  court 

3.  Where  made  by  the  officer  of  a  state  of  the  United  States,  or  of  the 
dominion  of  Canada  authorized  by  the  laws  thereof  to  take  the  acknowledg- 
ment or  proof  of  deeds  to  be  recorded  therein,  by  the  secretary  of  state 
of  the  state,  or,  the  clerk,  register,  recorder  or  prothonotary  of  the  county 
in  which  the  officer  making  the  original  certificate  resided,  when  the  cer- 
tificate was  made,  or  by  the  clerk  of  any  court  of  that  county,  having  by 
law  a  seal.^ 

Section  260  was  formerly  chapter  195,  section  2,  Laws  of  1848,  as  amended 
by  chapter  729,  Laws  of  1894;  chapter  270,  section  4,  Laws  of  1850;  chapter 
208,  section  i.  Laws  of  1870;  chapter  136,  section  2,  Laws  of  1875.^ 

Remark.  Section  260  of  the  Real  Property  Law  of  1896  set  out 
above  was  amended  in  1905^  by  the  addition  of  subdivision  4, 
now  such  in  section  311  of  the  present  act.  In  1907  subdivision  3 
was  amended  and  again  finally  in  1908  by  the  following  act : 

CHAPTER  136,  LAWS  OF  1908. 

An  Act  to  amend  the  Real  Property  Law,  in  relation  to  the  authentication 

of  certificates  of  acknowledgment  or  proof. 

The  People  of  the  State  of  New  York,  represented  in  Senate  and 
Assembly,  do  enact  as  follows; 

SicnoN  I.  Subdivision  three  of  section  two  hundred  and  sixty  of  chapter 
five  hundred  and  forty-seven  of  the  laws  of  eighteen  hundred  and  ninety- 
six,  entitled  "An  act  relating  to  real  property,  constituting  chapter  forty-six 
of  the  general  laws,"  as  amended  by  chapter  six  hundred  and  thirty-three 
of  the  laws  of  nmeteen  hundred  and  seven,  is  hereby  amended  to  read  as 
follows : 

3.  Where  made  by  an  officer  of  a  state  of  the  United  States,  or  of  any 
province  or  territory  of  the  Dominion  of  Canada,  authorized  by  the  laws 
thereof  to  take  the  acknowledgment  or  proof  of  deeds  to  be  recorded  therein, 
by  the  secretary  of  state  of  the  state,  the  provincial  secretary,  deputy 
provincial  secretary  or  assistant  provincial  secretary  of  the  province,  or  com- 
missioner of  the  territory  of  the  Dominion  of  Canada,  or  .the  clerk,  register, 

w  Cf.  chap.  107,  Laws  of  1895.  Statutory   Revision   to   this   section. 

^  Cf.  chap.  99,  Laws  of  1891 ;  chap.  Appendix  II,  infra, 

729,  Laws  of  1894.  ^  Chap.  329,  Laws  of  190S 
<^Note      of      Commissioners      of 


1004  Authentication.  §  311 

recorder  or  prothonotary  of  the  county,  city  or  parish  in  which  the  officer 
making  the  original  certificate  resided,  when  the  certificate  was  made,  or  in 
which  such  acknowledgment  or  proof  was  taken,  or  by  the  clerk  of  any 
court  in  or  of  that  county,  city  or  parish,  having  by  law  a  seal.  The  word 
county  shall  be  deemed  to  apply  to  and  include  the  District  of  Columbia  for 
the  purpose  of  this  section.  All  acknowledgments  or  proofs  of  deeds, 
mortgages  or  other  instruments  relating  to  real  property  heretofore  au- 
thenticated by  any  of  the  officers  above  referred  to  are  confirmed,  saving, 
however,  the  rights  of  purchasers  in  good  faith  and  for  a  valuable  con- 
sideration whose  conveyance  shall  have  been  duly  recorded  before*  this  act 
shall  take  effect ;  this  act  shall  not  affect  any  action  or  legal  proceeding  now 
pending. 

8  2.  This  act  shall  take  effect  immediately.^^ 

Note. —  Prior  to  the  passage  of  this  last-mentioned  act,  just  set 
out  above,  the  writer  of  these  lines  had  prepared  a  proposed 
amendment  to  subdivision  3  of  section  260  of  the  old  Real  Prop- 
erty Law  of  1896.  This  amendment  is  set  out  in  a  note  to  the 
Consolidated  Real  Property  Law.®^  It  was  not  adopted  by  the 
Board  of  Consolidation,  as  they  had  no  authority  to  change  the 
law.    The  recent  act  of  1908  then  covered  the  intended  reform. 

Note  on  Section  311,  Supra.  The  acts  enabling  the  appointments  of 
commissioners  by  the  governor  are  designated  under  section  299 
of  this  act.*^ 

Contents  of  Certificates  of  Authentication.  The  contents  of  a  certifi- 
cate of  authentication  are  prescribed  by  the  next  section  of  this 
act.«» 

The  importance  of  an  authentication  of  foreign  certificates  of 
acknowledgment  or  proof  is  also  referred  to  under  the  next  sectioo 
of  this  act®* 

«>%  Repealed  by  Real  Prop.  Law  of  ^  Supra,  p.  965. 

1909.  5  460,  art.   14,  chap.  50,  Con-  ^  Infra,  p.  1005. 

solidated  Laws.    See  below,  S  460.  ^  I  3i2>  Real  Prop.  Law. 

«i  Note  33,  Appendix  I,  infr<k 
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§  312.  Contents  of  certificate  of  authentication.    An  officer 

authenticating  a  certificate  of  acknowledgment  or  proof  must 
subjoin  or  attach  to  the  original  certificate  a  certificate  under 
his  hand,  and  if  he  has,  pursuant  to  law,  an  official  seal, 
under  such  seal.  Except  when  the  original  certificate  is  made 
by  a  judge  of  a  court  of  record  in  Canada,  such  certificate  of 
authentication  must  specify  that,  at  the  time  of  taking  the 
acknowledgment  or  proof,  the  officer  taking  it  was  duly 
authorized  to  take  the  same;  that  the  authenticating  officer 
is  acquainted  with  the  former's  handwriting,  or  has  com- 
pared the  signature  to  the  original  certificate  with  that  de- 
posited in  his  office  by  such  officer ;  and  that  he  verily  believes 
the  signature  to  the  original  certificate  is  genuine;  and  if 
the  original  certificate  is  required  to  be  under  seal,  he  must 
also  certify  that  he  has  compared  the  impression  of  the  seal 
affixed  thereto  with  the  impression  of  the  seal  of  the  officer 
who  took  the  acknowledgment  or  proof  deposited  in  his 
office,  and  that  he  verily  believes  the  impression  of  the  seal 
upon  the  original  certificate  is  genuine.  A  clerk's  certifi- 
cate authenticating  a  certificate  of  acknowledgment  or  proof, 
taken  before  a  judge  of  a  court  of  record  in  Canada,  must 
specify  that  there  is  such  a  court;  that  the  judge  before 
whom  the  acknowledgment  of  proof  was  taken,  was,  when 
It  was  taken,  a  judge  thereof;  that  such  court  has  a  seal; 
that  the  officer  authenticating  is  clerk  thereof;  that  he  is 
well  acquainted  with  the  handwriting  of  such  judge,  and 
verily  believes  his  signature  is  genuine. 

Formerly  section  261,  Real  Property  Law  of  18^,  chapter  XL VI, 
General  Laws: 

f  261.  Contentt  of  certificate  of  authentication. — An  officer  authenticating 
a  certificate  of  acknowledgment  or  proof  must  subjoin  or  attach  to  the 
original  certificate  a  certificate  under  his  hand,  and  if  he  has,  pursuant  to 
law,  an  official  seal,  under  such  seal.  Except  when  the  original  certificate 
is  made  by  a  judge  of  a  court  of  record  in  Canada,  such  certificate  of  au- 
thentication must  specify  that,  at  the  tin^c  of  taking  the  acknowledgment  or 
proof,  the  officer  taking  it  was  duly  authorized  to  take  the  same;  that  the 
authenticating  officer  is  acquainted  with  the  former's  handwriting,  or  has 
compared  the  signature  to  the  original  certificate  with  that  deposited  in  his 
office  by,  such  officer ;  and  that  he  verily  believes  the  signature  to  the  original 
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certificate  is  genuine;®^  and  if  the  original  certificate  is  required  to  be  under 
seal,  he  must  also  certify  that  he  has  compared  the  impression  of  the  seal 
affixed  thereto  with  the  impression  of  the  seal  of  the  officer  who  took  the 
acknowledgment  or  proof  deposited  in  his  office,  and  that  he  verily  believes 
the  impression  of  the  seal  upon  the  original  certificate  is  genuine.<i^  A 
clerk's  certificate  authenticating  a  certificate  of  acknowledgment  or  proof, 
taken  before  a  judge  of  a  court  of  record  in  Canada,  must  specify  that  there 
is  such  a  court;  that  the  judge  before  whom  the  acknowledgment  of  proof 
was  taken,  was,  when  it  was  taken,  a  judge  thereof;  that  such  court  has  a 
seal ;  that  the  officer  authenticating  is  clerk  thereof ;  that  he  is  well  acquainted 
with  the  handwriting  of  such  judge,  and  verily  believes  his  signature  is 
genuine.*® 

Section  260  was  formerly  chapter  (270,  section  4,  Laws  of  1850;  chapter 
156,  section  2,  Laws  of  1875;  chapter  195,  section  2,  Laws  of  1848,  as 
amended  by  chapter  557,  Laws  of  1867;  chapter  206^  section  i.  Laws  of 
187a*' 

Note  on  this  Section.  The  law  touching  certificates  of  authentica- 
tion was  formerly  embodied  in  several  acts.^ 

Defects  in  Authentication.  Some  defects  in  a  certificate  of  authen- 
tication may  be  helped  out  by  intendment*^ 

Effect  of  Omission  of  Certificate.  Where  a  certificate  of  authentica- 
tion is  requisite,  its  omission  renders  a  deed  ineffectual  as  a  con- 
veyance of  a  marketable  title.^®  Nothing  is  better  settled  than  that 
a  purchaser  is  entitled  to  a  deed  or  conveyance  which  will  constitute 
a  good  record  title  in  his  favor.  If  a  deed  is  not  so  acknowledged 
or  authenticated  as  to  entitle  it  to  be  recorded  (if  authentication 
be  required),  then  it  is  not  such  a  conveyance  as  satisfies  a  cove- 
nant or  contract  to  convey,  and  the  title  may  be  rejected  by  the 
purchaser  J*  Thus  it  becomes  of  the  first  importance  that  a  con- 
veyance shall  be  well  and  sufficiently  acknowledged,  and  if  authenti- 

«*«  I  312,  Real  Prop.  Law.  Union)  :  Laws  of  1858,  chap.  308  (N. 

*^  The    word    genuine    is    printed  Y.    commissioners) ;    Laws   of   1863, 

gunuine  in  the  Session  Laws  of  1896,  chap.  246;  Laws  of  1865,  chap.  421 

vol.  I,  p.  613.  (consuls)  ;  Laws  of  1870,  chap,  aog 

♦»  Repealed  by  Real  Prop.  Law  of  (in  (Canada). 

1909,  f  460,  art.  14,  chap.  50,  Consoli-  ♦'*  Thorn  v.  Mayer,  12  Misc.  Rep. 

dated  Laws.    See  below,'  i  460.  487. 

^  Note      of      Commissioners      of  *o  Williamson  v.  Banning,  86  Hun, 

Statutory  Revision  to  this  section.  203 ;    Freedman    v.    Oppenheim,    80 

**Laws  of  1848,  chap.  195,  I  2,  as  App.  Div.  487. 

amd.  by  Laws  of  1867,  chap.  557  (as'  ^i  Irving   v.   Campbell,    121    N.   Y. 

to     certificate     to     acknowledgment  353 ;  Jay  v.  Wilson,  91  Hun,  391. 
taken  out  of  the  State  but  in  the 
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cation  of  a  certificate  of'  acknowledgment  or  proof  be  required, 
that  it  shall  also  be  well  and  sufficiently  authenticated. 

Contents  of  Certificate.  The  certificate  should  state  that  the  authen- 
ticator  is  we!!  acquainted  with  the  handwriting  of  the  officer  taking 
the  acknowledgment,  and  verily  believes  that  the  signature  to  the 
certificate  of  proof  or  acknowledgment  is  genuine.*" 

T^Goddard  v.   Schmoll,  24  Misc.  Rep.  381;  Freedman  ▼•  Oppenheim, 
80  App.  Div.  487. 


1008  Recording  Acts.  §  313 

§  313.  Recording  of  conveyances  acknowledged  or  proved 
without  the  state,  when  parties  and  certifying  officer 

are  dead.  When  the  execution  of  a  conveyance  of  real 
property  within  this  state  is  acknowledged  or  proved  accord- 
ing to  the  laws  of  any  other  state  of  the  United  States,  and 
a  certificate  of  the  acknowledgment  or  proof  signed  by  the 
officer  taking  it  is  annexed  to  or  indorsed  upon  the  instru- 
ment, if  such  officer  and  the  grantor  or  mortgagor  be  dead 
and  the  death  of  all  of  them  be  proved  by  affidavit,  sworn 
to  in  such  state  before  an  officer  authorized  by  its  laws  to 
administer  an  oath  therein,  the  conveyance,  with  the  affi- 
davit or  affidavits  annexed  thereto,  on  being  authenticated 
as  required  by  this  section,  may  be  read  in  evidence  and 
recorded  in  the  same  manner,  and  with  like  effect,  as  if  the 
conveyance  was  acknowledged  or  proved  and  certified  as 
required  by  the  laws  of  this  state.  To  entitle  such  convey- 
ance and  affidavits  to  be  read  in  evidence,  £>t  recorded,  a 
certificate  of  the  clerk,  recorder,  register  or  prothonotary 
of  the  county  in  which  the  deceased  officer  resided,  authen- 
ticating his  signature,  and  also  certifying  that  the  convey- 
ance is  acknowledged  or  proved  in  all  respects,  as  required 
by  the  laws  of  such  state,  must  be  annexed  to  the  original 
certificate ;  and  a  like  certificate  of  such  clerk,  recorder, 
register  or  prothonotary,  authenticating  the  signature  of 
the  officer,  before  whom  the  affidavits  proving  the  deaths 
were  taken,  must  be  annexed  to  such  affidavits.  The  affida- 
vits on  being  recorded,  are  presumptive  evidence  of  the 
matters  of  fact,  required  to  be  stated  therein. 

Formerly  section  262  of  the  Real  Property  Law  of  1896,  chapter  XLVI, 
General  Laws: 

I  262.  Recording  of  conveyances  acknowledged  or  proved  without  the 
state,  where  parties  and  certifying  officer  are  dead. —  Where  the  execution 
of  a  conveyance  of  real  property  within  this  state  is  acknowledged  or  proved 
according  to  the  laws  of  any  other  state  of  the  United  States,  and  a  cer- 
tificate of  the  acknowledgment  or  proof  signed  by  the  officer  taking  it  is 
annexed  to  or  indorsed  upon  the  instrument,  if  such  officer  and  the  grantor 
or  mortgagor  be  dead  and  the  death  of  all  of  them  be  proved  by  affidavit, 
sworn  to  in  such  state  before  an  officer  authorized  by  its  laws  to  administer 
an  oath  therein,  the  conveyance,  with  the  affidavit  or  affidavits  annexed 
thereto,  on  being  authenticated  as   required  by  this  section,  may  be   read 
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in  evidence  and  recorded  in  the  same  manner,  and  with  like  effect,  as  if 
the  conveyance  was  acknowledged  or  proved  and  certified  as  required  by 
the  laws  of  this  state.  To  entitle  snch  conveyance  and  affidavits  to  be  read 
in  evidence,  or  recorded,  Si  ceitificate  of  the  clerk,  recorder,  register  or 
prothonotary  of  the  county  in  which  the  deceased  officer  resided,  authentic 
eating  his  signature,  and  also  certifying  that  the  conveyance  is  acknowledged 
or  proved  in  all  respects,  as  required  by  the  laws  of  such  state,  must  be 
annexed  to  the  original  certificate;  and  a  like  certificate  of  such  clerk, 
recorder,  register  or  prothonotary,  authenticating  the  signature  of  the 
officer,  before  whom  the  affidavits  proving  the  deaths  were  taken,  must  be 
annexed  to  such  affidavits.  The  affidavits  on  being  recorded,  are  pre- 
sumptive evidence  of  the  matters  of  fact,  required  to  be  stated  therein.^^ 

Section  262  was  formerly  chapter  259,  Laws  of  1858,  as  follows: 

An  Act  in  relation  to  the  proof  or  acknowledgment  of  deeds  and  other  con*^ 

v^yances  by  persons  residing  out  of  this  state. 

Passed  April  isth.  1858. 

The  People  of  the  State  of  New  York,  represented  in  Senate  and 
Assembly,  do  enact  as  follows: 

Section  i.  Any  deed  or  conveyance  or  other  written  instrument,  affect- 
ing real  estate  within  this  state,  proved  or  acknowled£:cd  in  any  other  state 
or  territory  of  the  United  States,  according  to  the  laws  of  such  state  or  ter- 
ritory, where  the  grantor  or  grantors  of  such  deed  or  conveyance  and  the 
officer  before  whom  the  same  shall  be  proved  or  acknowledged  shall  be 
dead;  and  when  such  proof  or  acknowledgment  shall  be  certified  as  herein 
provided,  may  be  recorded  in  any  county  of  the  state,  and  may  be  read  in 
evidence  in  any  court  of  this  state,  in  the  same  manner  and  with  the  like 
effect  as  though -the  same  had  been  proved  or  acknowledged  as  required  by 
the  laws  of  this  state,  provided  that  I'u  death  of  the  grantor  or  grantors^ 
and  of  the  officer  before  whom  the  same  shall  be  proved  or  acknowledged, 
shall  be  proved  by  the  affidavit  of  one  or  mere  persons,  sworn  to  before 
some  officer  authorized  by  lav/  to  administer  oaths  in  such  state  or  terri- 
tory, and  certified  as  herein  provided. 

i  2.  To  entitle*^*  such  deed  or  convejrance,  or  other  written  instrument,  to 
be  read  in  evidence  or  recorded  in  this  state,  there  shall  be  annexed  to  the 
certificate  of  proof  or  acknowledgment,  signed  by  such  officer,  a  certificate 
under  the  name  and  official  seal  qI  the  clerk  or  register  of  the  county  in 
which  such  officer  resided,  specifying  that  such  officer  was.  at  the  time  of 
taking  such  proof  or  acknowledgment  duly  authorized  to  take  the  same, 
and  that  such  clerk  or  register  is  well  acquainted  with  the  handwriting  of 
such  officer,  and  verily  believes  that  the  signature  to  said  certificate  of  proof 
or  acknowledgment  is  genuine,  and  that  such  deed  or  conveyance  or  written 
instrument,  is  proved  or  acknowledged  in  all  respects,  as  required  by  the 
laws  of  such  state  or  territory.  There  shall  also  be  a  like  certificate  of  such 
clerk  or  register,  attached  to  the  jurat  or  affidavit,  proving  the  death  of  the 

T«  Repealed  by  Real  Prop.  Law  of        w  So  in  original  Session  Laws  of 
I909>  t  460,  art.  14,  chap.  50,  Consoli-      185& 
dated  Laws.    See  below,  I  46a 
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grantor  or  grantors,  and  of  the  officer  before  whom  the  deed  or  written 
instrument  was  proved  or  acknowledged,  certifying  that  such  officer  was, 
at  the  time  of  taking  such  affidavit  or  affidavits,  duly  authorized  to  take  the 
same,  and  that  such  clerk  or  register  is  well  acquainted  with  the  handwrit- 
ing of  such  officer,  and  verily  believes  that  the  signature  to  such  jurat  or 
affidavit  is  genuine.  Such  affidavit  or  affidavits  shall  be  recorded  with  such 
deed  or  other  written  instrument,  and  be  presumptive  evidence  of  the  facts 
therein  stated. 
I  3.  This  act  shall  take  effect  inunediately.^^^ 

7<>R^ealed»  chap.   547,  Laws   of  iBq6^ 


» 
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§  314.  Proof  when  witnesses  are  dead.   When  the  witnesses 

to  a  conveyance,  authorized  to  be  recorded,  are  dead,  its 
execution  may  be  proved  before  any  officer  authorized  to 
takcj  within  the  state  the  acknowledgnaent  and  proof  of  con- 
veyances, other  than  a  commissioner  of  deeds,  a  notary 
public,  or  a  justice  of  the  peace.  The  proof  of  the  execu- 
tion must  be  made  by  satisfactory  -evidence  of  the  death  of 
all  the  witnesses  thereto,  and  of  the  handwriting  of  such 
witnesses,  or  any  one  of  them,  and  of  the  grantor,  which 
evidence,  with  the  name  and  residence  of  each  witness  exam- 
ined, must  be  set  forth  by  the  officer  taking  the  same,  in  his 
certificate  of  proof.  A  conveyance  so  proved,  and  certified, 
may  be  recorded  in  the  proper  office,  if  the  original  con- 
veyance  be  at  the  same  time  deposited  in  the  same  office, 
there  to  remain  for  the  inspection  of  all  persons  desiring 
to  examine  the  same.  If  the  conveyance  affects  real  prop- 
erty in  two  or  more  counties,  a  certified  copy  of  the  con- 
veyance, with"  the  proof  and  certificates,  may  be  recorded 
in  each  of  such  counties.  Such  recording  and  deposit  are 
constructive  notice  of  the  execution  of  such  conveyance  to 
all  purchasers  of  the  same  real  property,  or  any  part  thereof, 
from  the  same  vendor,  his  heirs  or  assigns,  subsequent  to 
such  recording,  but  do  not  entitle  the  conveyance  or  the 
,,  record  thereof,  or  a  transcript  of  the  record,  to  be  read  in 
evidence. 

Formerly  section  263,  Real  Property  Law  of  •  1896,  chapter  XLVI, 
General  Laws: 

I  263.  Proof  where  witnesaee  are  dead.— Where  the  witnesses  to  a  con- 
veyance,  authorized  to  be  recorded,  are  dead,  its  execution  may  be  proved 
hefore  any  officer  authorized  to  take  within  the  state  the  acknowledgment 
and  proof  of  conveyances,  other  than  a  commissioner  of  deeds,  a  notary 
public,  or  a  justice  of  the  peace.  The  proof  of  the  execution  must  be  made 
by  satisfactory  evidence  of  the  death  of  all  the  witnesses  -thereto,  and  of 
the  handwriting  of  such  witnesses,  or  any  one  of  them,  and  of  the  grantor, 
which  evidence,  with  the  name  and  residence  of  each  witness  examined, 
must  be  set  forth  by  the  officer  taking  the  same,  in  his  certificate  of  proof. 
A  conveyance  so  proved,  and  certified,  may. be  recorded  in  the  proper  office, 
if:  the  original  conveyance  be  at  the  same  time  deposited  in  the  same  office, 
there  to  remain  for  the  inspection  of  all  persons  desiring  to  examine  the 
same.  If  the  conveyance  aflFects  real  property  in  two  or  more  counties,  a 
certified  copy  of  the  conveyance,  with  the  proof  and  certificates,  may  be 
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recorded  in  each  of  such  counties.  Such  recording  and  deposit  are  con< 
structive  notice  of  the  execution  of  such  conveyance  to  all  purchasers  of 
the  same  real  property,  or  any  part  thereof,  from  the  same  vendor,  his 
heirs  or  assigns,  subsequent  to  such  recording,  but  do  not  entitle  the  con- 
veyance or  the  record  thereof,  or  a  transcript  of  the  record  to  be  read  in 
evidence.'^® 

Section  263  was  formerly  i  Revised  Statutes,  761,  sections  30,  31,  32,  33: 

§  30.  Where  the  witnesses  to  any  conveyance,  authorized  by  this  chapter 
to  be  recorded,  shall  be  dead,  then  the  same  m^y  be  proved  before  any 
ofiicer  authorised  to  take  the  proof  and  acknowledgment  of  deeds,  other 
than  commissioners  of  deeds,  and  county  judges  not  of  the  degree  of 
counsel  in  the  supreme  courtJ'^ 

•  f  31.  The  proof  of  the  execution  of  any  conveyance  in  such  case,  shall 
be  made  by  satisfactory  evidence  of  the  death  of  all  the  witnesses  thereto, 
and  of  the  handwriting  of  such  witnesses,  or  any  one  of  them,  and  of  the 
grantor;  all  which  evidence,  with  the  names  and  places  of  residence  of  the 
witnesses  examined  before  him,  shall  be  set  forth  by  the  ofiicer  taking  the 
same,  in  his  certificate  of  such  proof 7^ 

§  32.  Any  conveyance  proved  and  certified,  pursuant  to  the  two  last  sec- 
tions, may  be  recorded  in  the  proper  office,  if  the  original  deed  be  at  the 
same  time  deposited  in  the  same  office,  there  to  remain,  for  the  inspection 
of  all  persons  desiring  to  examine  the  same.*^* 

f  33.  The  recording  and  deposit  of  any  conveyance,  proved  and  certified 
according  to  the  provisions  of  the  three  last  sections,  shall  be  constructive 
notice  of  the  execution  of  such  conveyance,  to  all  purchasers  subsequent 
to  such  recording;  but  such  proof,  recording,  or  deposit,  shall  not  entitle 
such  conveyance,  or  the  record  thereof,  or  the  transcript  of  such  record,  to 
be  read  in  evidcncc^o 

Note  on  Section.  The  foregoing  section  of  this  act  relates  to  proof 
for  the  purpose  of  the  recording  of  conveyances,  and  not  to  their 
effect  as  evidence  in  judicial  proceedings.®*  This  sectixm  is  predi- 
cated of  an  unusual  set  of  circumstances,  and  in  view  of  that  fact 
unusual  care  is  directed  to  be  observed  in  proving  such  deeds.  The 
proof  is  not  to  be  made  before  a  commissioner  of  deeds,  a  notary- 
public  or  a  justice  of  the  peace.  It  follows  that  such  proof  can  be 
made,  if  within  the  State,  only  before  the  other  officers  mentioned 
in  section  296  of  this  act.®^    It  is  apparent  that  if  deceased  wit- 

7«  Repealed  by  Real  Prop.  Law  of  ^9  Repealed,    chap.    547,    Laws    of 

1909,  I  460,  art.  14,  chap.  50,  Con  soli-      1896. 
dated  Laws.     See  below,  S  460.  «o  Repealed,    chap.    547,    Laws    of 

"7  Repealed,    chap.    547,    Laws  of      1896. 
1896.  81  Cf.  Brown  v.  Kimball,  25  Wend, 

'8  Repealed,    chap.    547,    Laws  of      259 ;  Borst  v.  Empie,  5  N.  Y.  33. 
1896.  ^  Supra,  p.  961. 
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nesses  to  a  deed  were  in  their  lifetime  hostile  to  persons  in  adverse 
possession,  a  deed  proved  under  this  section  might  be  well  proved 
for  the  purpose  of  being*  recorded,  and  yet  inadequately  proved 
for  the  purpose  of  establishing  a  conclusive  title  under  iL^ 

83  Cf.  Code  Civ.  Proc,  5  936. 
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§  315.  Recording  books.  Different  sets  of  boc4cs  must  be  pro- 
vided by  the  recording  officer  of  each  county,  for  the  record- 
ing of  deeds  and  mortgages.;  in  one  of  which  sets  he  must 
record  all  conveyances  and  other  instruments  absolute  in 
their  terms  delivered  to  him,  pursuant  to  law,  to  be  so  re- 
corded, which  are  not  intended  as  mortgages,  or  securities 
in  the  nature  of  mortgages,  and  in  the  other  set,  such  mort- 
gages and  securities  delivered  to  him. 

Formerly  section  264,  Real  Property  Law  of  1896,  chapter  XLVI» 
General  Laws: 

I  264.  Recording  books. —  Diflferent  sets  of  books  must  be  provided  by  the 
recording  officer  of  each  county,  for  the  recording  of  deeds  and  mortgages; 
in  one  of  which  sets,  he  must  record  all  conveyances  and  other  instru- 
ments absolute  in  their  terms  delivered  to  him,  pursuant  to  law,  to  be  sa 
recorded,  which  are  not  intended  as  mortgages,  or  securities  in  the  nature 
of  mortgages,  and  in  the  other  set,  such  mortgages  and  securities  delivered 
to  him.** 
Section  264  was  formerly  i  Revised  Statutes,  756,  section  2: 
I  2.  Different  sets  of  books  shall  be  provided,  by  the  clerks  of  the  several 
counties,  for  the.  recording  of  deeds  and  mortgages ;  in  one  of  which  sets,  all 
conveyances  absolute  in  their  terms,  and  not  intended  as  mortgages,  or  as 
securities,  in  the  nature  of  mortgages,  shall  be  recorded;  and  in  the  other 
set,  such  mortgages  and  securities  shall  be  recorded.^ 

Effect  of  Record  in  Wroag  Book.  If  a  deed  of  conveyance  is  re- 
corded in  the  liber  of  mortgages,  it  is  not  operative  as  notice.^ 

Mortgages.  A  deed  absolute  on  its  face,  but  accompanied  by  an 
unrecorded  separate  instrument  of  defeasance,  or  by  some  condi- 
tional bye-agreement  operating  as  a  defeasance,  must  be  recorded 
as  a  mortgage  to  be  effective  as  notice.^  But  not  every  condition 
is  a  defeasance  for  the  purposes  of  this  section.®® 


®*  Repealed  by  Real  Prop.  Law  of 
1909,  {  460,  art.  14,  chap.  50,  Consoli- 
dated Laws.    See  below,  S  460. 

85  Repealed,  chap.  547,  Laws  of 
1896. 

®«8  320,  Real  Prop.  Law;  Gillig 
V.  Maas,  28  N.  Y.  191 ;  Stoddard  v. 
Rotton,  5  Bo^w.  378;  The  Bank  for 
Savings  v.  Frank,  45  N.  Y.  Super. 
Ct.  404;  Hoschke  v.  Hoschke,  42 
Misc   Rep.   125;    ct   a^s  to   chattel 


mortgages,  Dickinson  v.  Oliver,  195 
N.  Y.  238.  And  see  cases  cited  under 
i  320,  Real  Prop.  Law. 

87  §  320,  Real  Prop.  Law ;  Decker 
v.  Leonard,  6  Lans.  264;  Howells  v. 
Hettrick,  13  App.  Div.  366. 

88  Macauley  v.  Porter,  71  N.  Y. 
173;  Randall  v.  Sanders,  87  id.  578; 
Kraemer  v.  Adelsberger,  122  id.  467, 
476;  Holmes  v.  Grant,  8  Paige,  243, 
260. 
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Indexes  and  Indexing.  The  index  of  libers  of  conveyances  or  mort- 
gages is,  however,  no  part  of  the  record  under  this  act,  or  its  pro- 
tot3rpe,®®  and  a  failure  to  index  a  recorded  conveyance  or  a  mistake 
in  indexing,  does  not  destroy  its  effect  as  notice.®^  The  purchaser 
duly  delivering  an  instrument  for  record  is  not  responsible  for  the 
errors  of  the  clerk.®^  For  cognate  cases  see  those  cited  und^r  sec- 
tion 321  of  this  act. 

^  Mutual  Life  Ins.   Co.  v.  Dake,  •^  Simonson   v.    Falihee,   25    Hun» 

I  Abb.  N.  C.  381;  affd.,  87  N.  Y.  257.  570;  Peck  v.  Mallams,  10  N.  Y.  509, 

w  Mutual  Life  Ins.  Co.  v.  Dake,  87  519;    cf.    Muehlberger   v.    Schilling^ 

N.  Y.  257 ;  Bedford  v.  Tupper,  30  3  N.  Y.  Supp.  705 ;  s.  c,  19  N.  Y.  St. 

Hun,  174;  cf.  Gibson  v.  Thomas,  85  Rep.  i;  Gibson  v.  Thomas,  85  App. 

App.  Div,  243.  Div.  243. 
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§316.  Indexes.  Each  recording  officer  must  provide,  at  the 
expense  of  his  county,  proper  books  for  making  general 
indexes  of  instruments  recorded  in  his  office,  and  must  form 
indexes  therein,  so  as  to  afford  correct  and  easy  reference 
to  the  books  of  record  in  his  office.  There  must  be  one  set 
of  indexes  for  mortgages  or  securities  in  the  nature  of 
mortgages,  and  another  set  for  conveyances  and  other  instru- 
ments not  intended  as  such  mortgages  or  securities.  Each 
set  must  contain  two  lists  in  alphabetical  order,  one  con- 
sisting of  the  names  ,of  the  grantors  or  mortgagors,  followed 
by  the  names  of  their  grantees  or  mortgagees,  and  the  other 
list  consisting  of  the  names  of  the  grantees  or  mortgagees, 
followed  by  the  names  of  their  gfrantors  or  mortgagors,  with 
proper  blanks  in  each  class  of  names,  for  subsequent  entries, 
which  entries  must  be  made  as  instruments  are  delivered  for 
record.  This  section,  so  far  as  relates  to  the  preparation 
of  new  indexes,  shall  not  apply  to  a  county  where  the  record- 
ing officer  now  has  general  numerical  indexes.  A  recording 
officer  who  records  a  conve3rance  of  real  property,  sold  by 
virtue  of  an  execution,  or  by  a  sheriff,  referee  or  other  per-  * 
son,  pursuant  to  a  judgment,  the  granting  clause  whereof 
states  whose  right,  title  or  interest  was  sold,  must  insert 
in  the  proper  index,  under  the  head  "  grantors,"  the  name 
of  the  officer  executing  the  conveyance,  and  of  each  person 
whose  right,  title  or  interest  is  so  stated  to  have  been  sold. 

Formerly  section  265,  Real  Property  Law  of  1896,  chapter  XL VI,  General 
Laws: 

S  265.  Indexes. —  Each  recording  officer  must  provide,  at  the  expense  of 
his  county,  proper  hooks  for  making  general  indexes  of  instruments  re- 
corded in  his  office,  and  must  form  indexes  therein,  so  as  to  afford  correct 
and  easy  reference  to  the  books  of  record  in  his  office.  There  must  be  one 
set  of  indexes  for  mortgages  or  securities  jn  the  nature  of  mortgages,  and 
another  set  for  conveyances  and  other  instruments  not  intended  as  such 
mortgages  or  securities.  Each  set  must  contain  two  lists  in  alphabetical 
order,  one  consisting  of  the  names  of  the  grantors  or  mortgagors,  followed 
by  the  names  of  their  grantees  or  mortgagees,  and  the  other  list  consisting 
of  the  names  of  the  grantees  or  mortgagees,  followed  by  the  names  of  their 
grantors  or  mortgagors,  with  proper  blanks  in  each  class  of  names,  for 
subsequent  entries,  which  entries  must  be  made  as  instruments  are  delivered 
for  record.  This  section,  so  far  as  relates  to  the  preparation  of  new  indexes, 
shall  not  apply  to  a  county  where     the  recording  officer  now  has  general 
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numerical  indexes.  A  recording  officer  who  records  a  conveyance  of  real 
property,  sold  by  virtue  of  an  execution,  or  by  a  sheriflf,  referee  or  other 
person,  pursuant  to  a  judgment,  the  granting  clause  whereof  states  whose 
right,  title  or  interest  was  ^old,  must  insert  in  the  proper  index,  under  the 
head  "  grantors,"  the  name  of  the  officer  executing  the  conveyance,  and  of 
each  person  whose  right,  title  or  interest  is  so  stated  to  have  been  sold.^ 

Section  265  was  formerly  chapter  199,  section  i.  Laws  of  1843: 

§  I.  The  clerks  of  the  several  counties  in  this  state,  and  the  register  of 
the  city  and  county  of  New  York,  in  those  counties  in  which  general  indices 
of  deeds  and  mortgages  have  not  been  made  and  preserved,  according  to  the 
act  passed  April  18,  1826,  shall  provide  proper  books  for  making  such 
general  indices,  and  shall  form  indices  therein  in  such  manner  as  to  afford 
correct  and  easy  reference  to  the  several  books  of  record  in  their  offices 
respectively.  There  shall  be  one  book  for  deeds  and  another  for  mortgages. 
In  each  book  there  shall  be  made  double  entries,  or  two  lists  of  names  in 
alphabetical  order.  In  one  shall  be  set  the  names  of  the  grantors  or  mort- 
gagors, followed  by  the  names  of  their  grantees  or  mortgagees;  and  in  the 
other,  the  names  of  the  grantees  or  mortgagees,  followed  by  the  names  of 
the  grantors  or  mortgagors,  leaving  proper  blanks  between  each  class  of 
names  for  subsequent  entries;  and  in  those  counties  in  which  indices  were 
made  under  the  said  act  of  April  18,  1826,  and  have  been  preserved,  the 
several  clerks  shall  complete  the  same  by  bringing  them  down  to  the  present 
time,  and  in  either  case,  the  said  clerk  shall  keep  the  said  indices  complete 
by  adding  to  the  lists  as  deeds  and  mortgages  shall  be  sent  in  to  be 
recorded.* 


Comment.  It  was  stated  under  the  preceding  section  that  the. 
clerk's  failure  to  index  a  recorded  conveyance,  or  a  mistake  in  in- 
dexing the  same,  does  not  destroy  its  effect  as  notice  to  subsequent 
purchasers.®* 

Indexes  in  New  York  and  Brooklyn.  The  laws  concerning  indexes  in 
the  city  of  New  York  were  embodied  in  the  Consolidation  Act.^ 
The  existing  law  regulating  the  block  system  for  the  borough  of 
Manhattan  dates  from  1887.^®  It  provides  for  indexes.®^  The  law 
regulating  indexes  and  "  block  system  "  in  the  city  and  borough 
of  Brooklyn  dates  from  1894.®® 


'*^The  last  paragraph  was  new. 
See  note  of  Commissioners  of  Statu- 
tory Revision  to  §  265,  Appendix  II, 
infra.  Repealed  by  Real  Prop.  Law 
of  1909,  §  460,  art.  14,  chap.  50,  Con- 
solidated Laws.     See  below,  §  460. 

*3  Repealed  chap.  547,  Lows  of  1896. 

^  Su/^ra,  p.  1015. 

w  Laws  of  1882,  chap.  410,  §  1752; 
Laws  of  1888,  chap.  321. 

^'Laws  of  1887,  chap.  718;  Laws 
of  1889,  chap.  349,  and  see  next  note. 


*>7Laws  of  1887,  chap.  718;  Laws 
of  1889,  chap.  349,  H  8,  9,  ^5»  17; 
amended,  Laws  of  1890,  chap.  166; 
Laws  of  1892,  chap.  512,  §§  14,  15, 
16,  17;  Laws  of  1893,  chap.  536; 
see  below,  p.  1043. 

WLaws  of  1894,  chap.  365; 
amended,  Laws  of  1895,  chaps.  71, 
739,  and  by  Laws  of  189^),  chap.  754; 
Matter  of  Kenna,  98  liun,  178. 
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Indexes  and  Indeziiig.  As  the  index  of  libers  of  conveyances  or 
mortgages  is  no  part  of  the  record  under  this  act,  and  those  from 
which  it  is  derived,  a  failure  to  index  a  conveyance,  duly  left  for 
record,  does  not  destroy  the  effect  of  the  instrument,  so  entitled  to 
be  recorded,  as  notice.®* 

«9Droge  V.  Cree,  14  N.  Y.  Supp.      Div.  366;  supra,  p.   lOi'S;  infra,  p 
300;   Howells  V.  Hettrick,   13  App.      1040. 
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§  317.  Order  of  recording:.  Every  instniinent,  entitled  to  be 
recor(fed,  must  be  recorded  by  the  recording  officer  in  the 
order  and  as  of  the  time  of  its  delivery  to  him  therefor, 
and  is  considered  recorded  from  the  time  of  such  delivery. 

Formerly  sectioh  266,  Real  Property  Law  of  1896,  chapter  XL VI, 
General  Laws: 

i  266.  Order  of  recordiiic^  Every  instmment,  entitled  to  be  recorded, 
must  be  recorded  by  the  recording  officer  in  the  order  and  as  of  the  time 
of  its  delivery  to  him  therefor,  and  is  considered  recorded  from  the  time 
of  snch  delivery.! 

Section  266  was  formerly  i  Revised  Statutes,  760,  section  24: 

(  24.  Every  conveyance  entitled  by  law  to  be  recorded,  shall  be  recorded 
in  the  order,  and  as  of  the  time,  when  the  same  shall  be  delivered  to  the 
clerk  for  that  purpose,  and  shall  be  considered  as  recorded,  from  the  time 
of  such  delivery.* 

Note  on  this  SectioiL'  Similar  statutes  to  i  Revised  Statutes,  760, 
section  24,  were  enacted  at  an  early  date  in  this  State.* 

.What  Constitiites  a  Recorfling  imder  the  Statute.  A  leaving  of  a  con- 
veyance with  the  clerk  or  register  (at  least,  with  instructions  to 
record  it  and  payment  of  fees)  completes  the  record,*  and  a  failure 
on  the  part  of  the  ofiicer  ought  not  to  prejudice  a  party  who  has 
complied  with  the  statute.' 

Mandamus.  When  the  right  is  clear  a  clerk  or  other  recording 
officer  may  be  compelled  by  mandamus  to  record  an  instrument  duly 
entitled  to  be  recorded.* 

The  statute  is  mandatory,  and  the  recording  officer  is  under  an 
official  obligation  to  obey  it. 


^  Repealed  by  Real  Prop.  Law  of 
1909,  i  460,  art.  14,  chap.  50,  G>nsoli- 
dated  Laws.    See  below,  I  460. 

2  Repealed,  chap.  547,  Laws  of 
1896. 

s  Chap.  155,  Laws  of  1801 ;  i  K.  & 
R-  478*  I  5;  I  R.  L.  369,  I  5;  chap. 
45,  Laws  of  1822;  Jackson  ex  dem., 
etc.  \%  Van  Valkenburgh,  8  Cow.  260. 

^  Simonson   v.    Falihee,   25    Hun, 


570;  Mutual  Life  Ins.  Co.  v.  Dake, 
97  N.  Y.  257,  264;  Reid  v.  Town  of 
Long  Lake,  44  Misc.  Rep.  370. 
<^Droge  V.  Crce,  14  N.  Y.  Supp. 

^  People  ex  reL  Bennett  v.  Miller. 
39  Hun,  463;  People  ex  rel.  Lewko- 
witz  V.  Fitzgerald,  29  Abb.  N.  C. 
471 ;  Matter  of  Wadsworth,  27  Misc. 
Rep.  264. 
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§  318.  Certificate  to  be  recorded.  The  certificate  of  the 
acknowledgment  or  proof  of  the  execution  of  an  instrument, 
and  the  certificate  authenticating  the  signature  or  seal  of  the 
officer  so  certifying,  or  both,  if  required,  must  be  recorded 
together  with  the  instrument  so  acknowledged  or  proved; 
otherwise  neither  the  record  of  the  instrument  nor  a  tran- 
script thereof  can  be  read  in  evidence. 

Formerly  section  267,  Real  Property  Law  of  1896,  chapter  XL VI, 
General  Laws: 

§  267.  Certificate  to  be  recorded.— The  certificate  of  the  acknowledgment 
or  proof  of  the  execution  of  an  instrument,  and  the  certificate  authenticating 
the  signature  or  seal  of  the  officer  so  certifying,  or  both,  if  required,  must 
be  recorded  together  with  the  instrument  so  acknowledged  or  proved;  other- 
wise neither  the  record  of  the  instrument  nor  a  transcript  thereof  can  be 
read  in  evidence.®^ 

Section  267  was  formerly  i  Revised  Statutes,  759^  section  20: 

§  20.  The  certificate  of  the  proof  or  acknowledgment  of  every  conveyance, 
and  the  certificate  of  the  genuineness  of  the  signature  of  any  judge  or 
commissioner,  in  the  cases  where  such  last  mentioned  certificate  is  required, 
shall  be  recorded,  together  with  the  conveyance,  so  proved  or  acknowledged ; 
and  unless  the  said  certificates  be  so  recorded,  neither  the  record  of  such 
conveyance,  nor  the  transcript  thereof,  shall  be  read,  or  received  in  evidenceJ 

Observation  on  Section.  This  section  not  only  furnishes  a  mandate 
to  the  recording  officer  to  record  the  certificates  on  conveyances, 
but  it  also  prescribes  the  penalty  for  a  failure  to  record  certificates 
on  such  conveyances,  viz.,  that  it  disentitles  the  record  to  be  read  in 
evidence. 

How  far  the  omission  to  record  a  certificate  may  destroy  the 
effect  of  a  deed,  otherwise  duly  recorded  and  indexed,  as  construct- 
ive notice  to  subsequent  purchasers,  presents  quite  a  different 
question,  and  one  that  ought  not  to  be  speedily  dismissed  as 
adjudicated.® 

A  conveyance,  which  is  improperly  executed,  although  valid  inter 
partes  and  in  fact  recorded,  has  been  held  to  be  inoperative  as 
notice,®  so  strict  is  the  statute. 

^  Repealed  by  Real  Prop.  Law  of         ^  Dingley  v.  Bon,  150  N.  Y.  607 : 

1909,   8  460,  art   14,  chapu  50^  Con-  but  see  above,  pp.  939»  987,  988 ;  Arm- 

solidated  Laws.    See  below,  §  46a  strong  v.  G>mbs,  15  App.  Div.  246; 

7  Cf.  Laws  of  1818^  p.  44,  f  5 ;  I  R.  |  api,  Real  Prop.  Law. 
S.  759,  §  20 ;  repealed  by  chap.  547,         0  Irving  v.   Campbell,    121    N.    Y. 

Laws  of  1896.  J53;  i  291,  Real  Prop.  Law,  supra. 
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§319.  Time  of  recording.  The  recording  officer  mtist  make 
an  entry  in  the  record,  immediately  after  the  copy  of  every 
instrument  recorded  by  him,  stating  the  hour,  day,  month 
and  year,  when  it  was  recorded,  and  must  indorse  upon 
every  such  instrument  a  certificate,  stating  the  time  as  afore- 
said, when,  and  the  book  and  page  where,  the  same  was 
recorded. 

Formerly  section  268,  Real  Property  Law  of  1896,  chapter  XLVI,  General 
Laws: 

S  a68.  Time  of  reeorOing. —  The  recording  oflker  must  make  an  entry  in 
the  record,  immediately  after  the  copy  of  every  instrument  recorded  by  him» 
stating  the  hour,  day,  month  and  year,  when  it  was  recorded,  and  must 
indorse  upon  every  such  instrument  a  certificate,  stating  the  time  as  afore- 
said, when,  and  the  book  and  page  where,  the  same  was  recorded.^<> 

Section  a68  was  formerly  i  Revised  Statutes,  760,  section  25: 

S  25.  The  recording  officer  shall  make  an  entry  in  the  record,  immediately 
after  the  copy  of  every  conveyance  recorded,  specifying  the  time  of  the  day, 
month  and  year,  when  the  said  conveyance  was  recorded,  and  shall  indorse 
upon  every  conveyance  recorded  by  him,  a  certificate,  stating  the  time  at 
aforesaid,  when,  and  the  book  and  page  where,  the  same  was  recorded.^ 

Conmient.  This  legislation  is  supplemental  to  that  which  affords 
priority  of  rights  to  those  who  obtain  priority  of  record.  That 
priority  of  record  confers  priority  of  lien  is,  however,  subject  to 
many  exceptions  before  denoted,  under  the  various  sections  of  this 
article. 

Instruments  Simultaneously  Executed.  Instruments  executed  at  tiie 
same  time,  intended  to  be  equal  liens,  obtain  no  preference  over 
one  another  by  reason  of  priority  of  record." 

Purchase-Money  Mortgages.  Even  a  purchase-money  mortgage  may 
not  prevail  over  a  conveyance  first  recorded." 

The  former  understanding,  that  the  law  does  not  take  notice  of 
fractions  of  days,  although  equity  may,  is  entirely  abrogated  by 
the  Recording  Acts,  and  in  many  instances  a  few  seconds  priority  of 
record  will  now  confer  priority  of  right  on  a  bona  fide  purchaser 
for  value,  in  all  the  courts  of  the  State. 

'0  Repealed  by  Real  Prop.  Law  of  ^^  Supra,  p.  943;  Greene  v.  War- 

1909,  fi  460,  art.  14,  chap.  50,  Consoli-  nick,  64  N.  Y.  220, 

dated  Laws.    See  below,  ft  460.  ^^  Supra,   pp.   94i>   942 1    Lane  v. 

1^  Cf.  I  R.  L.  370,  8  s;  I  R.  S.  760^  Nickerson,  17  Hun,  148. 
I  25,  is  repealed  by  chap.  547,  Laws 
of  1896. 
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§  320.  Certain  deeds  deemed  mortgages.    A  deed  conveying 

real  property,  which,  by  any  other  written  instrument,  ap- 
pears to  be  intended  only  as  a  security  in  the  nature  of  a 
mortgage,  although  an  absolute  conveyance  in  terms,  must 
be  considered  a  mortgage;  and  the  person  for  whose  benefit 
such  deed  is  made,  derives  no  advantage  from  the  recording 
thereof,  unless  every  writing,  operating  as  a  defeasance  of 
the  same,  or  explanatory  of  its  being  desired  to  have  the 
effect  only  of  a  mortgage,  or  conditional  deed,  is  also  re- 
corded therewith,  and  at  the  same  time. 

Formerly  section  269,  Real  Property  Law  of  1896,  chapter  XL VI,  General 
Laws: 

I  269.  Certain  deeds  deemed  mortgages^ — A  deed  conveying  real  property, 
which,  by  any  other  written  instrument,  appears  to  be  intended  only  as  a 
security  in  the  nature  of  a  mortgage,  although  an  absolute  conveyance  in 
terms,  must  be  considered  a  mortgage;  and  the  person  for  whose  benefit 
such  deed  is  made,  derives  no  advantage  from  the  recording  thereof,  unless 
every  writing,  operating  as  a  defeasance  of  the  same,  or  explanatory  of  its 
being  desired  to  have  the  effect  only  of  a  mortgage,  or  conditional  deed,  is 
also  recorded  therewith,  and  at  the  same  time.^^ 

Section  269 -was  formerly  i  Revised  Statutes,  756,  section  3: 

§  3.  Every  deed  conveying  real  estate,  which,  by  any  other  instniment  in 
writing,  shall  appear  to  have  been  intended,  only,  as  a  security  in  the  nature 
of  a  mortgage,  though  it  be  an  absolute  conveyance  in  terms,  shall  be  con- 
sidered as  a  mortgage;  and  the  person  for  whose  benefit,  such  deed  shall  be 
made,  shall  not  derive  any  advantage  from  the  recording  thereof,  unless 
every  writing,  operating  as  a  defeasance  of  the  same,  or  explanatory  of  its 
being  designed  to  have  the  effect  only  of  a  mortgage,  or  conditional  deed» 
be  also  recorded  therewith,  and  at  the  same  time.^^ 

Note  on  this  Enactment.  The  substance  of  this  section  dates  from 
the  year  1774.**  A  similar  provision  was  enacted  in  1801  —  "An 
act  concerning  Mortgages"" — and  re-enacted  in  1813.*^  Thence 
it  passed  into  the  Revised  Statutes,**  and  finally  into  the  269th  sec- 
tion of  the  Real  Property  Law  of  1896. 

^*  Repealed  by  Real  Prop.  Law  of  R.  480,  8  3.    See  Clutc  v.  Robinson, 

1909,  S  460,  art.  14,  chap.  50,  Consoli-  2  Johns.  595,  on  this  act. 

dated  Laws.    See  below,  I  460.  ^  i  R.  L  372,  fi  3 ;  Laws  of  i822» 

^5  Repealed,    chap.    547,    Laws    of  p.  262,  (  3.     See  White  v.  Moore. 

iSsKi.  1   Paige,  S5i,  553;  Brown  v.  Deaiv 

^Chap.  39,  Laws  of  1774,  3  Wend.  208,  on  this  act 

IT  Chap.  156,  Laws  of  1801 ;  i  K.  &  « i  R.  S.  756,  %  3. 
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Record  must  Follow  Statute.     As  registration  or  recording  is  notice 

only  by  virtue  of  some  statute,  the  statute  must  be  strictly  followed 

to  be  effective.^ 
Effect  of  Deed,  Abwdnto  on  its  Faee^  lotor  Partes  and  as  to  Third  Persona. 

If  an  absolute  conv^ance  is  intended  as  security,  it  is  a  mortgage, 
nevertheless.^*  And  tfiis  fact  may,  in  some  instances,  be  proved 
by  oral  evidence,^  notwith'Standing  the  instrument  is  recorded  as 
a  deed.  But  where  a  deed,  absolute  on  its  face,  is  accompanied  by 
a  separate  defeasance  or  by  some  conditional  bye-agreement,  show- 
ing that  the  deed  was  intended  as  security,  both  must  be  recorded 
as  a  mortgage  to  protect  the  holders  of  such  security  against  the 
claim  of  subsequent  bona  fide  purchasers  from  the  mortgagor.^ 
But  not  every  such  conditional  agreement  is  a  defeasance,  which 
brings  a  deed  within  this  section,  and  requires  both  to  be  recorded 
as  a  mortgage.^ 

The  Record  of  an  Agreement  The  prior  record  of  an  agreement 
operating  as  an  estoppel  will  not  always  prevail  over  a  subsequent 
mortgage  from  the  same  person  who  made  the  agreement.^ 


*>  James  v.  Morey,  2  Cow.  246, 
revg.  James  v.  Johnson,  6  Johns.  Ch. 
417;  Irving  v.  Campbell,  121  N.  Y. 

553. 
^  Clark   v.   Henry,   2   Cow.   324; 

Dey  v.  Dnnham,  2  Johns.  Ch.  182, 
189;  Kraemer  v.  Adelsberger,  122 
N.  Y.  467;  Weed  v.  Stevenson, 
Clarke  Ch.  166;  Mooney  v.  Byrne, 
163  N.  Y.  86;  Reich  v.  D^er,  91  App. 
Div.  240;  180  N.  Y.  107,  113;  Faulk- 
ner v.  Cody,  45  Misc.  Rep.  64;  Bradt 
v.  McClenahan,  118  App.  Div.  768; 
Graves  Elevator  Co.  v.  Seitr,  54 
Misc.  Rep.  552;  Conover  v.  Palmer, 
123  App.  Div.  817;  Dickinson  v. 
Oliver,  195  N.  Y.  238. 

22  Cook  V.  Eaton,  16  Barb.  4395 
Ensign  v.  Ensign,  120  N.  Y.  655; 
Horn  V.  Keteltas,  46  id.  605 ;  Spencer 
v.  Richmond,  4  App.  Div.  481 ;  Far- 
mers &  Mechanics'  Bank  v.  Smith 
61  id.  315 ;  Murray  v.  Sweasy,  69  id. 

4&  51. 


28Grimstone  v.  Carter,  3  Paige» 
421;  Stoddard  v.  Rotton,  5  Bosw. 
378;, The  Bank  for  Savings  v.  Frank, 
45  N.  Y.  Super.  Ct  404;  Warner  v. 
Winslow,  I  Sandf.  Ch.  430;  Weed  v. 
Stevenson,  Clarke  Ch.  166;  Purdy  v. 
Huntington,  42  N.  Y.  334,  343 ;  West- 
fall  v.  Westfall,  16  Hun,  541; 
Howells  V.  Hettrick,  13  App.  Div» 
266;  Abraham  v.  Mayer,  7  Misc. 
Rep.  250;  Hoschke  v.  Hoschke,  42 
id.  125;  and  see  cases  cited,  supra, 
under  I  315,  Real  Prop.  Law. 

^Macaulay  v.  Porter,  71  N.  Y. 
173;  Randall  v.  Sanders,  87  id.  578; 
Kraemer  v.  Adelsberger,  122  id.  467^ 
476;  Holmes  v.  Grant,  8  Paige,  243, 
260;  Brown  v.  Dewey,  i  Sandf.  Cr. 
56;  Luesenhop  v.  Einsfeld,  93  App. 
Div.  68;  cf.  Dickinson  v.  Oliver,  195 
N.  Y.  238. 

»01iphant  v.   Bums,   146  N.   Y- 
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Record  of  AssisnineBt  of  Mortgage.  An  assignment  of  a  mortgage 
need  not  be  recorded  as  against  a  subsequent  purchaser  of  die 
premises,  but  only  as  against  a  subsequent  purchaser  of  the  mort- 
gage itself.^ 

^  Supra,  p.  941;  Curtis  v.  Moore,  85  App.  Div.  243;  180  N.  Y.  4^3; 
152  N.  Y.  159;  Gibson  v.  Thomas,     and  infra,  p.  1027. 
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§  321.  Recording  discharge  of  mortgage.  A  mortgage  reg- 
istered or  recorded  must  be  discharged  upon  the  record 
thereof,  by  the  recording  officer,  when  there  is  presented 
to  him  the  certificate  signed  by  the  mortgagee,  his  personal 
representative  or  assignee,  and  acknowledged  or  proved  and 
certified  in  like  manner  as  to  entitle  a  conveyance  to  be  re- 
corded, specifying  that  the  mortgage  has  been  paid,  or  other- 
wise satisfied  and  discharged.  The  certificate  of  discharge, 
and  the  certificates  of  its  acknowledgment  or  proof,  must 
be  recorded  and  filed ;  and  a  reference  must  be  made  to  the 
book  and  page  containing  such  record  in  the  minute  of 
the  discharge  of  such  mortgage,  made  by  the  officer  upon 
the  record  thereof.  After  such  discharge  has  been  recorded 
the  recording  officer  shall  make  and  deliver  to  the  person 
in  whose  interest  such  discharge  of  mortgage  is  executed 
and  recorded,  his  certificate  setting  forth  the  names  of  the 
mortgagor  and  mortgagee,  the  liber  and  page  at  which  the 
time  when,  such  mortgage  was  recorded,  and  the  date  on 
which  said  mortgage  was  satisfied  and  discharged. 

Formerly  section  270,  Real  Property  Law  of  1896,  as  amended  by  cha^rter 
<490,  Laws  of  1903,  and  chapter  347,  Laws  of  1907. 

CHAP.  347. 

An  Act  to  amend  the  real  property  law,  relative  to  furnishing  certificate  of 
recording  discharge  of  mortgage  by  recording  officer. 

Became  a  law  May  13,  1907,  with  the  approval  of  the  Governor.    Passed   thxee-fifths  being 

present. 

The  People  of  the  State  of  New  York,  represented  in  Senate  and 
Assembly,  do  enact  as  follows; 

Section  i.  Section  two  hundred  and  seventy  of  chapter  five  hundred  and 
forty-seven  of  the  laws  of  eighteen  hundred  and  ninety- 5ix,  entitled  "An 
act  relating  to  real  property,  constituting  chapter  forty-six  of  the  general 
laws/'  as  amended  by  chapter  four  hundred  and  ninety  of  the  laws  of 
nineteen  hundred  and  three,  is  hereby  amended  to  read  as  follows: 

S  270.  Recording  discharge  of  mortgage.~A  mortgage  registered  or  re- 
corded must  be  discharged  upon  the  record  thereof,  by  the  recording  officer, 
when  there  is  presented  to  him  the  certificate  signed  by  the  mortgagee,  his 
personal  representative  or  assignee  and  acknowledged  or  proved  and  certi- 
fied in  like  manner  as  to  entitle  a  conveyance  to  be  recorded,  specifying 
that  the  mortgage  has  been  paid,  or  otherwise  satisfied  and  discharged.  The 
certificate  of  discharge,  and  the  certificates  of  its  acknowledgment  or  proof 
must  be  recorded  and  filed;  and  a  reference  must  be  made  to  the  book  and 
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page  containing  such  record  in  the  minute  of  the  discharge  of  such  mort^ 
gage,  made  by  the  officer  upon  the  record  thereof.  After  such  discharge 
has  been  recorded  the  recording  officer  shall  make  and  deliver  to  the  person 
in  whose  interest  such  discharge  of  mortgage  is  executed  and  recorded,  his 
certificate  setting  forth  the  names  of  the  mortgagor  and  mortgagee,  the  liber 
and  page  at  which,  the  time  when  such  mortgage  was  recorded,  and  the 
date  on  which  said  mortgage  was  satisfied  and  discharged. 
§  2.  This  act  shall  take  effect  immediately.^ 

As  originally  reported  by  the  Commissioners  of  Statutory  Revi- 
sion the  section  was  enacted  in  the  Real  Property  Law  of  1896,  as 
follows : 

f  270.  Hecoxding  disduurga  of  mortgage.-- A  mortgage,  registered  or  re-^ 
corded,  must  be  discharged  upon  the  record  thereof,  by  the  recording  ofiicer^ 
when  there  is  presented  to  him  a  certificate  signed  by  the  mortgagee,  his 
personal  representative  or  assignee,  and  acknowledged  or  proved,  and 
certified,  in  like  manner  as  to  entitle  a  conveyance  to  be  recorded,  specify- 
ing  that  the  mortgage  has  been  paid,  or  otherwise  satisfied  and  discharged. 
The  certificate  of  discharge,  and  the  certificates  of  its  acknowledgment  or- 
proof,  must  be  recorded;  and  a  reference  must  be  made  to  the  book  and 
page  containing  such  record,  in  the  minute  of  the  discharge  of  Sttdi  mort-^ 
gage,  made  t^  the  officer  upon  the  record  thereof.^ 

Sec.  270  was  formerly  i  Revised  Statutes,  761,  sections  28^  29: 

i  28.  Any  mortgage  that  has  been  registered  or  recorded,  or  that  may^ 
hereafter  be  recorded,  shall  be  discharged  upon  the  record  thereof,  by  the 
officer  in  whose  custody  it  shall  be,  whenever  there  shall  be  presented  to 
him,  a  certificate  signed  by  the  mortgagee,  his  personal  representatives  or 
assigns,  acknowledged,  or  proved,  and  certified,  as  hereinbefore  prescribed, 
to  entitle  conveyances  to  be  recorded,  specifying  that  such  mortgage  has 
been  paid,  or  otherwise  satisfied  and  discharged.^ 

i  2g.  Every  such  certificate,  and  the  proof  or  adcnowledgment  thereof,, 
shall  be  recorded  at  full  length;  and  a  reference  shall  be  made  to  the  book 
and  page,  containing  such  record,  in  the  minute  of  the  discharge  of  such 
mortgage,  mad<e  by  the  officer  upon  the  record  thereof.^ 

Comment  The  old  statute  (i  R.  L.  373'^)  was  changed  by  the 
Revised  Statutes  so  as  to  require  the  filing  of  the  ''  satisiaction."  ^ 

Satiafaotion  of  Mortgage.  A  mortgagor  has  a  right,  as  a  condition 
of  payment,  to  a  satisfaction-piece,   and   the  mortgagee   has  no 

^Repealed  by  Real  Prop.  Law  of  ^Repealed,   chap.    547,   Laws  of 

1909,  i  460,  art  14,  chap.  50,  Consoli-  1896. 

dated  Laws.    See  below,  f  460.  *^  f  4. 

^  Amended,   chap.    490^   Laws   of  ^  Note  of  Revisers  to  i  R.  S.  761^ 

1903-  IS  28k  29. 

^Repealed,    chap.    547,    Laws    of 
1896. 
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right  to  exact  a  tee  for  the  same  when  a  form  of  satisfaction-piece 

and  twenty-five  cents  is  tendered  by  mortgagor." 

Executors  and  TniBtees.  A  surviving  executor,  or  administrator,  is 
entitled  to  satisfy  a  mortgage.^  But  one  trustee  cannot  satisfy  a 
mortgage,**  nor  can  a  trustee  discharge  a  mortgage  in  contravention 
of  a  trust  expressed  therein.^  If  improperly  discharged,  an  action 
lies  to  set  aside  the  satisfaction.^^ 

The  Clerk.  A  clerk's  erroneous  minute  or  memorandum  of  satis- 
faction of  mortgage,  on  the  margin  of  the  page  of  the  liber  where 
the  mortgage  is  recorded,  does  not  affect  the  validity  of  the  satis- 
faction itself,  even  as  to  bona  Me  purchasers  who  rely  thereon.** 
A  clerk  may  be  compelled  to  satisfy  a  mortgage  by  mandamus, 
but  only  where  the  right  is  dear.**  He  cannot  e;cact  more  proof 
than  the  law  requires,  even  where  the  discharge  or  satisfaction  is 
executed  by  an  administratrix.*^ 

Foxeign  Executor.  An  executor,  whose  letters  testamentary  were 
issued  in  another  State,  is  a  "  personal  representative  "  within  the 
meaning  of  this  section  of  this  act,  and  he  may  execute  a  satisfac- 
tion of  mortgage  as  therein  provided,  for  the  purpose  of  discharg- 
ing upon  the  record  a  mortgage  made  to  his  testator.** 

Recorded  Asaignment  of  Mortgage;  Notice  to  Whom.  The  record  of  an 
assignment  of  mortgage  is  notice  of  the  rights  of  the  assignee 
thereof  as  against  subsequent  acts  of  the  mortgagee.  It  is  not 
constructive  notice  to  subsequent  purchasers  and  incumbrancers 
of  the  land.  Being  on  record,  the  assignment  is  notice  that  the 
mortgagee  can  no  longer  assign  or  disdiarge  the  mortgage.** 


«8Halpin  v.  Phenix  Ins.  Co.,  ii8 
N.  Y.  165;  Krulder  v.  Hillman,  $7 
Misc.  Rep.  209. 

WThe  People  v.  Kcyser,  26  N.  Y. 
226;  Matter  of  Wadsworth,  27  Misc. 
Rep.  264. 

^Vohmann  v.  Michael,  109  App. 
Div.  659. 

M  McPherson  v.  Rollins,  107  N.  Y. 
316;  Kirsch  v.  Tozicr,  143  id.  390; 
Waterman  v.  Webster,  33  Hun,  611. 

•^Weaver    v.    Edwards,    39   Htm, 

333- 

**  Viele  v.  Judson,  82  N.  Y.  32. 

•'»  People  ex  rel.  Bennett  v.  Miller, 
59  Hun,  463;  Matter  of  Wadsworth, 
fl7  Misc.   Rep.  264;   People  ex  rel. 


Lewkowitz  v.  Fitzgerald,  29  Abb.  N. 

C.  471. 

*<>  Matter  of  Wadsworth,  27  Misc 
Rep.  264. 

*'  People  ex  reL  Lewkowitz  v. 
Fitzgerald,  29  Abb.  N.  C  471. 

^  Supra,  p.  942;  Syracuse  Savings 
Bank  v.  Merrick,  96  App.  Div.  581 ; 
Curtis  V.  Moore,  152  N.  Y.  159; 
Viele  V.  Judson,  82  id.  32;  Bacon  v. 
Van  Schoonhoven,  87  id.  446;  Frear 
V.  Sweet,  118  id.  454,  464;  Gibson  v. 
Thomas,  85  App.  Div.  243;  cf. 
Lamed  v.  Donovan,  Abb.  N.  C.  308. 
See  I  324.  The  Real  Prop.  Law.  for 
exception  to  the  rule  "that  record- 
ing constitutes  notice." 
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Unrecorded  Satisfaction.  An  unrecorded  satisfaction  is  inoperative 
as  against  a  subsequent  assignee  of  the  mortgage,  for  value,  witl:- 
out  notice.*^ 

Old  Mortgage,  when  Deoned  Paid  without  Satisfaction.  After  twenty 
years  from  the  maturity  of  a  mortgage  under  seal,  it  may  be  pre- 
sirnied  to  be  paid.**  But  such  presumption  may  be  rebutted  by 
proof  of  part  payment,  or  by  written  acknowledgment,  within  twenty 
years,**^  if  such  part  payment  is  made  by  the  person  bound,  or  his 
agent*® 

Ancient  Mortgage  Held  Discharged.  An  ancient  mortgage,  presumed 
to  be  paid,  might  after  1862  be  discharged  of  record,  by  order  of 
the  court,  upon  a  petition  and  proof,  at  the  instance  of  those  inter- 
ested in  the  legal  title  to  the  real  estate  affected.*^  These  laws  are 
all  now  consolidated  in  article  10  of  this  chapter.*® 


*3  Gibson  v.  Thomas,  85  App.  Div. 

243. 
**§  381,  Code  Civ.  Proc;  Martin 

V.  Stoddard,  127  N.  Y.  61 ;  Katz  v. 

Kaiser,  10  App.  Div.  137;  affd.,  154 

N.  Y.  294;  Forsyth  v.  Leslie,  74  id. 

5i7f  523;  Oliveier  v.  Mahon,  117  App. 

Div.  749.     See  §  340,  infra. 

**^l  395f  Code  Civ.  Proc;  Martin 

V.  Stoddard,  127  N.  Y.  6i. 


*«Murdock  v.  Waterman,  145  N. 
Y.  55;  Mack  V.  Anderson,  59  N.  E- 
289  (N.  Y.  1901). 

*7  Chap.  287,  Laws  of  1901,  amend- 
ing §  I,  chap.  365,  Laws  of  1862,  as 
amended  by  chap.  798,  Laws  of  1868; 
chap.  551,  Laws  of  1873;  chap.  3A 
Laws  of  1884.    See  i  340,  infra. 

^  See  below.  Art.  10  of  chap.  50^ 
Cdnaolidated  Laws, 
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§322.  Recording  discharge  of  mortgage  in  counties  em- 
braced in  cities  of  first  class.  In  counties  wholly  em- 
braced in  a  city  of  the  first  class,  no  mortgage  shall  be  dis- 
charged of  record,  unless  in  addition  to  the  certificate  pro- 
vided and  required  by  the  preceding  section,  there  shall  be 
presented  to  the  recording  officer  for  cancellation  the  orig- 
inal mortgage,  or  a  certified  copy  of  an  order  made  and 
entered  as  hereinafter  provided.  The  said  officer  shall,  at 
the  time  of  the  discharge  of  said  mortgage,  cancel  said 
original  mortgage  by  effacing  the  signatures  thereto,  with- 
out obliterating  the  same,  and  shall  file  the  same  in  his 
office  and  keep  the  same  so  filed  for  the  term  of  ten  years.* 
.  If  for  any  reason  said  mortgagee,  his  personal  representative 
or  assigfn  can  not  produce  said  original  mortgage,  the  said 
officer  shall  not  discharge  said  mortgage  until  there  shall 
be  delivered  to  him  a  certified  copy  of  an  order  made  and 
entered  as  hereinafter  provided,  which  order  shall  be  re- 
corded and  filed  with  the  certificate  of  discharge,  or  the  sub- 
stitute for  said  certificate  of  discharge  hereinafter  referred 
.  to,  and  a  reference  must  be  made  to  the  book  and  page  con- 
taining such  record  in  the  minute  of  the  discharge  of  such 
mortgage,  made  by  the  officer  upon  the  record  thereof. 
Where  the  mortgage  shall  have  been  lost,  mutilated  or 
destroyed,  or  upon  which  the  signature  or  signatures  are 
wholly  obliterated  or  removed,  any  person  having  any  inter- 
est in  securing  the  discharge  of  the  same  may  apply  to  the 
supreme  court  or  the  county  court  in  or  of  the  county  in 
which  property  affected  by  the  mortgage,  or  any  part 
thereof,  is  situated,  upon  a  petition  duly  verified,  containing 
the  name  and  address  of  the  owner  of  the  property  covered 
by  the  mortgage,  the  name  and  address  of  the  owner  of  the 
bond  and  mortgage,  to  the  best  of  the  petitioner's  knowledge 
and  belief,  and  the  owner  thereof  as  appears  of  record,  a 
full  description  of  the  mortgage  and  of  any  assignments 
thereof,  that  may  appear  upon  the  record,  including  the 
names  of  the  mortgagor,  mortgagee,  assignor,  assignee,  date, 
amount,  and  the  place,  book,  jxige  and  time  of  record  of 
said  mortgage  and  any  assignments  thereof,  and  a  descrip- 
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tion  of  the  property  affected  thereby,  and  showing  the  loss, 
mutilation  or  destruction  of  the  mortgage,  or  obliteration 
or  removal  of  the  signature  or  signatures  thereon  or  there- 
from, and  the  interest  of  the  petitioner  in  the  property  or 
the  mortgage,  for*  an  order  dispensing  with  the  production 
of  the  said  mortgage  and  directing  the  discharge  thereof. 
Eight  days'  personal  notice  of  the  application  for  such  order 
shall  be  given  to  the  then  present  owner  of  the  real  estate, 
and  the  mortgagor,  the  mortgagee,  his  or  their  personal  rep- 
resentatives, heirs,  successors  or  assigns  as  the  C2se  may 
require,  except  that  where  any  of  the  parties  upon  whom 
service  is  herein  required  to.  be  made  can  not  with  due  dili- 
gence be  personally  served,  the  court  to  which  the  petition 
is  presented  may  direct  such  mode  of  service  as  may  appear 
proper.  If  sufficient  cause  be  shown,  the  court  may  issue 
an  order  to  show  cause  upon  the  petition  returnable  in  less 
than  eight  days.  Upon  the  return  day  of  such  notice  or 
order  to  show  cause,  the  court,  upon  due  proof  of  service 
of  the  notice,  or  order  to  show  cause,  upon  the  parties  above 
specified,  and  on  further  proof  of  the  identity  of  the  person 
presenting  the  petition,  shall  inquire,  in  such  manner  as  it 
may  deem  advisable,  into  the  truth  of  the  facts  set  out  in 
the  petition,  and  upon  proof  satisfactory  to  the  court  that 
said  mortgage  has  been  lost,  mutilated  or  destroyed,  or  that 
the  signature  or  signatures  have  been  obliterated  or  removed 
thereon  or  therefrom,  and  as  to  the  identity  of  the  mort- 
gagee, his  personal  representatives  or  assigns,  and  such  other 
proof  in  relation  thereto  as  to  the  court  may  seem  desirable, 
the  court  shall  make  an  order  dispensing  with  the  production 
of  the  mortgage  and  directing  its  cancellation  of  record,  as 
hereinabove  provided.  In  case  the  mortgagee,  his  personal 
•  representatives  or  assigns,  shall  not  appear  in  court  upon 
the  return  day  of  said  notice  or  order  to  show  cause,  or 
shall  refuse  or  neglect,  if  present,  to  give  the  certificate  for 
discharge  above  specified,  the  court  may  direct  the  amount 
due  upon  said  bond  and  mortgage  to  be  paid  to  the  officer 
specified  by  law  to  hold  court  funds  and  moneys  deposited 
in  court  in  the  county  wherein  the  mortgaged  premises  are 


§  322  Recording  Acts.  1031 

situated  in  whole  or  in  part,  and  the  mortgage  to  be  can- 
celed of  record  in  all  counties  where  any  of  the  lands  affected 
by  said  mortgage  are  situated  upon  the  production  of  a  cer- 
tified copy  of  the  order  and  the  receipt  of  such  officer  show- 
ing that  the  amount  of  said  mortgage  has  been  deposited 
with  him,  which  receipt  shall  be  a  substitute  for  the  certifi- 
cate of  discharge  above  specified.  If  in  the  proceedings 
had  under  and  in  pursuance  of  this  section  it  shall  appear 
to  the  satisfaction  of  the  court  that  the  principal  sum  and 
interest  due  upon  said  mortgage,  or  the  bond  accompan3ring 
the  same  has  been  fully  paid,  then  the  said  deposit  of  money 
hereinabove  provided  for  shall  be  dispensed  with.  The 
money  deposited  shall  be  pajrable  to  the  mortgagee,  his  per- 
sonal representatives  or  assigns,  upon  an  order  of  the  su- 
preme or  county  court  directing  the  payment  thereof  to  him, 
made  upon  such  evidence  as  to  his  right  to  receive  the  same 
as  shall  be  satisfactory  to  the  court. 

Formerly  chapter  490,  Laws  of  1903,  as  amended  by  chapter  289,  Laws 
of  1907: 

CHAP.  289. 

An  Act  to  amend  the  real  property  law,  relative  to  discharge  of  mortgages 

in  counties  embraced  in  cities  of  the  first  class. 

Became  a  law  May  6,  1907,  with  the  approval  of  the  Governor.     Passed,  three-fifths  being 

present. 

The  People  of  the  State  of  New  York,  represented  in  Senate  and 
Assembly,  do  enact  as  follows; 

Section  i.  Section  two  hundred  and  seventy-a  of  chapter  five  hundred 
and  forty-seven  of  the  laws  of  eighteen  hundred  and  ninety-six,  entitled 
"An  act  relating  to  real  property,  constituting  chapter  forty-six  of  the  general 
laws,"  as  added  by  chapter  four  hundred  and  ninety  of  the  laws  of  nineteen 
htmdred  and  three,  is  hereby  amended  to  read  as  follows: 

%  270-a.  Recording  discharge  of  mortgage  in  counties  embraced  in  cities  of 
first  class. —  In  counties  wholly  embraced  in  a  city  of  the  first  class,  no 
mortgage  shall  be  discharged  of  record,  unless  in  addition  to  the  certificate 
provided  and  required  by  the  preceding  section,  there  shall  be  presented  to 
the  recording  officer  for  cancellation  the  original  mortgage,  or  a  certified 
copy  of  an  order  made  and  entered  as  hereinafter  provided.  The  said  officer 
shall  at  the  time  of  the  discharge  of  said  mortgage,  cancel  said  original 
mortgage  by  effacing  the  signatures  thereto,  without  obliterating  the  same, 
and  shall  file  the  same  in  his  office  and  keep  the  same  so  filed  for  the  term 
of  ten  years.  If  for  any  reason  said  mortgagee,  his  personal  representative 
or  assign  cannot  produce  said  original  mortgage,  the  said  officer  shall  not 
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discharge  said  mortgage  until  there  shall  be  delivered  to  him  a  certified  copy 
of  an  order  made  and  entered  as  hereinafter  provided,  which  order  shall  be 
recorded  and  filed  with  the  certificate  of  discharge,  or  the  substitute  for 
said  certificate  of  discharge  hereinafter  referred  to,  and  a  reference  must 
be  made  to  the  book  and  page  containing  such  record  in  the  minute  of  the 
discharge  of  such  mortgage,  made  by  the  officer  upon  the  record  thereof. 
Where  the  mortgage  shall  have  been  lost,  mutilated  or  destroyed,  or  upon 
which  the  signature  or  signatures  are  wholly  obliterated  or  removed,  any 
person  having  any  interest  in  securing  the  discharge  of  the  same  may  apply 
to  the  supreme  court  or  the  county  court  in  or  of  the  county  in  which 
property  affected  by  the  mortgage,  or  any  part  thereof,  is  situated,  upon  a 
petition  duly  verified,  containing  the  name  and  address  of  the  owner  of  the 
property  covered  by  the  mortgage,  the  name  and  address  of  the  owner  of 
the  bond  and  mortgage,  to  the  best  of  the  petitioner's  knowledge  and  belief, 
and  the  owner  thereof  as  appears  of  record,  a  full  description  of  the  mort- 
gage and  of  any  assignments  thereof,  that  may  appear  upon  the  record,  in- 
cluding the  names  of  the  mortgagor,  mortgagee,  assignor,  assignee, 
date,  amount,  and  the  place,  book,  page  and  time  of  record  of  said  mortgage 
and  any  assignments  thereof,  and  a  description  of  the  property  affected 
thereby,  and  showing  the  loss,  mutilation  or  destruction  of  the  mortgage,  or 
obliteration  or  removal  of  the  signature  or  signatures  thereon  or  therefrom, 
and  the  interest  of  the  petitioner  in  the  property  or  the  mortgage,  for  an 
order  dispensing  with  the  production  of  the  said  mortgage  and  directing  the 
discharge  thereof.  Eight  days'  personal  notice  of  the  application  for  such 
order  shall  be  given  to  the  then  present  owner  of  the  real  estate  and  the 
mortgagor,  the  mortgagee,  his  or  their  personal  representatives,  heirs,  suc- 
cessors or  assigns  as  the  case  may  require,  except  that  where  any  of  the 
parties  upon  whom  service  is  herein  required  to  be  made  cannot  with  due 
diligence  be  personally  served,  the  court  to  which  the  petition  is  presented 
may  direct  such  mode  of  service  as  may  appear  proper.  If  sufficient  cause 
be  shown,  the  court  may  issue  an  order  to  show  cause  upon  the  petition 
returnable  in  less  than  eight  days.  Upon  the  return  day  of  such  notice  or 
order  to  show  cause,  the  court,  upon  due  proof  of  service  of  the  notice,  or 
order  to  show  cause,  upon  the  parties  above  specified,  and  on  further  proof 
of  the  identity  of  the  person  presenting  the  petition,  shall  inquire,  in  such 
manner  as  it  may  deem  advisable,  into  the  truth  of  the  facts  set  out  in  the 
petition,  and  upon  proof  satisfactory  to  the  court  that  said  mortgage  has 
been  lost,  mutilated  or  destroyed,  or  that  the  signature  or  signatures  have 
been  obliterated  or  removed  thereon  or  therefrom,  and  as  to  the  identity  of 
the  mortgagee,  his  personal  representatives  or  assigns,  and  such  other  proof 
in  relation  thereto  as  to  the  court  may  seem  desirable,  the  court  shall  make 
an  order  dispensing  with  the  production  of  the  mortgage  and  directing  its 
cancellation  of  record,  as  hereinabove  provided.  In  case  the  mortgagee, 
his  personal  representatives  or  assigns  shall  not  appear  in  court  upon  the 
return  day  of  said  notice  or  order  to  show  cause,  or  shall  refuse  or  neglect, 
if  present,  to  give  the  certificate  for  discharge  above  specified,  the  court  may 
direct  the  amount  due  upon  said  bond  and  mortgage  to  be  paid  to  the 
officer  specified  by  law  to  hold  court  funds  and  moneys  deposited  in  court 
in  the  county  wherein  the  niortgaped  premises  are  situated  in  whole  or  in 
part  and  the  mortgage  to  be  cancelled  of  record  in  all  counties  where  any 
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of  the  lands  affected  by  said  mortgage  are  situated  upon  the  production  of 
a  certified  copy  of  the  order  and  the  receipt  of  such  officer  showing  that 
the  amount  of  said  mortgage  has  been  deposited  with  him,  which  receipt 
shall  be  a  substitute  for  the  certificate  of  discharge  above  specified.  If  in 
the  proceedings  had  under  and  in  pursuance  of  this  act  it  shall  appear  to 
the  satisfaction  of  the  court  that  the  principal  sum  and  interest  due  upon 
said  mortgage,  or,  the  bond  accompanying  the  same  has  been  fully  paid,  then 
the  said  deposit  of  money  hereinabove  provided  for  shall  be  dispensed  with. 
The  money  deposited  shall  be  payable  to  the  mortgagee,  his  personal 
representative  or  assigns  upon  an  order  of  the  supreme  or  county  court 
directing  the  payment  thereof  to  him,  made  upon  such  evidence  as  to  his 
right  to  receive  the  same,  as  shall  be  satisfactory  to  the  court. 
§  2.  This  act  shall  take  effect  immediately.^® 

Comment  This  section  was  not  a  part  of  The  Real  Property  Law 
as  originally  passed.  It  was  enacted  by  section  2  of  chapter  490 
of  the  Laws  of  1903,  and  ^ook  effect  on  July  first  of  that  year.  It 
expressly  applied  only  to  counties  embraced  in  a  city  of  the  first 
class.*^  In  1907  chapter  490  of  the  Laws  of  1903  was  amended 
by  the  act  set  out  above  under  this  section.  The  production  and 
cancellation  of  satisfied  mortgages  and  their  safe-keeping  in  the 
recorder's  office  for  ten  years  are  calculated  to  prevent  frauds  in 
great  cities. 

Proceedings  where  Mortgage  is  Lost.  The  proceedings  where  the  mort- 
gage is  lost,  like  all  statutory  proceedings,  must  be  strictly  pursued 
according  to  the  statute.^ 

Mutilated  Mortgages.  This  section,  added  to  the  Real  Property 
Law  of  1896,  by  the  act  of  1903  was  a  very  troublesome  piece  of 
legislation,  and  gave  rise  to  much  discussion.  It  originally  failed 
to  provide  for  mutilated  mortgages,  in  which  case  the  mortgage 
could  not  be  satisfied.  This  omission  was  corrected  by  the  act  of 
1907. 

*»  Repealed  by  Real  Prop.  Law  of  more.   Article   XII,   Constitution  of 

1909,  §  460,  art.  14,  chap.  50,  Consoli-  1894. 

dated  Laws.    See  below,  i  460.  B^  Matter  of   Leckie*   131   App. 

BO  Cities    having   a    population    of  Div.  316. 
two  hundred  and  fifty  thousand,  or 
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§323.  Recording  discharge  of  mortgage  in  counties  em- 
braced in  cities  of  first  class  where  property  lies  in 
more  than  one  of  such  counties.    In  any  case,  however, 

in  which  the  land  affected  by  a  mortgage  which  is  to  be  dis- 
charged lies  in  more  than  one  such  county,  and  in  which 
the  mortgage  has  been  recorded  in  more  than  one  such 
county,  the  original  mortgage  need  be  filed  in  one  of  said 
counties  only.  For  the  discharge  of  such  mortgage  in  the 
other  county  or  counties  where  the  land  is  located  there 
shall  be  required  to  be  filed,  together  with  a  properly  exe- 
cuted satisfaction  piece,  a  copy  of  the  mortgage  certified  to 
by  the  recording  officer  of  the  county  in  which  the  original 
mortgage  shall  have  been  filed,  together  with  a  certificate  of 
said  recording  officer,  stating  that  the  said  mortgage  has 
been  discharged  in  his  county  by  the  filing  of  the  original 
mortgage,  and  stating  the  time  when  the  mortgage  was  so 
discharged.  The  said  certificate  shall  be  recorded  and  filed 
with  the  satisfaction  piece  in  the  other  county,  and  a  refer- 
ence shall  be  made  to  the  book  and  page,  containing  such 
record,  in  the  rhinute  of  the  discharge  of  such  mortgagee, 
made  by  the  officer  upon  the  record  thereof.  The  recording 
officer,  however,  shall  not  discharge  the  said  mortgage  with- 
out first  having  compared  his  record  of  it  with  the  certified 
copy  of  the  recording  officer  of  the  other  county,  so  as  to 
satisfy  himself  of  the  identity  of  the  records  in  the  two  coun- 
ties, and  he  shall  keep  the  said  certified  copy  on  file  for  ten 
years  the  same  as  though  it  were  the  original  mortgage. 

Formerly  chapter  621,  Laws  of  1907: 

CHAP.  621. 

An  Act  to  amend  the  real  property  law  relative  to  the  discharge  of  mort- 
gages in  counties  wholly  embraced  within  cities  of  the  first  class  Where 
the  property  involved  lies  in  more  than  one  of  such  counties. 

Became  a  law  Juiy  19,  X907(  with  the   approval  of  the  Governor.     Passed,  three-flftha 

being  present. 

The  People  of  the  State  of  New  York,  represented  in  Senate  and 
Assembly,  do  enact  as  follows: 

Section  i.  Chapter  five  hundred  forty-seven  of  the  laws  of  eighteen  hun- 
dred ninety-six,  entitled  "An  act  relating  to  real  property,  constituting  chap- 
ter forty-six  of  the  general  laws/'  as  amended  by  chapter  four  hundred 
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ninety  of  the  laws  of  nineteen  hundred  and  three,  is  hereby  amended  by 
the  addition  of  the  following  section,  to  be  known  as  section  two  hundred 
seven  ty-b. 

§  270-b.  In  any  case,  however,  in  which  the  land  affected  by  a  mortgage 
which  is  to  be  discharged  lies  in  more  than  one  such  county;  and  in  which 
the  mortgage  has  been  recorded  in  more  than  one  such  county,  the  original 
mortgage  need  be  filed  in  one  of  said  counties  only.  For  the  discharge  of 
such  mortgage  in  the  other  county  or  counties  where  the  land  is  located 
there  shall  be  required  to  be  filed  together  with  a  properly  executed  satisfac- 
tion piece  a  copy  of  the  mortgage  certified  to  by  the  recording  officer  of  the 
county  in  which  the  original  mortgage  shall  have  been  filed,  together  with 
a  certificate  of  said  recording  office,  stating  that  the  said  mortgage  has  been 
discharged  in  his  county  by  the  filing  of  the  original  mortgage,  and  stating 
the  time  when  the  mortgage  was  so  discharged.  The  said  certificate  shall 
be  recorded  and  filed  with  the  satisfaction  piece  in  the  other  county,  and  a 
reference  shall  be  made  to  the  book  and  page,  containing  such  record,  in  the 
minute  of  the  discharge  of  such  mortgage,  made  by  the  officer  upon  the 
record  thereof.  The  recording  ofiicer,  however,  shall  not  discharge  the  said 
mortgage  without  first  having  compared  his  record  of  it  with  the  certified 
copy  of  the  recording  officer  of  the  other  county,  so  as  to  satisfy  himself 
of  the  identity  of  the  records  in  the  two  counties,  and  he  shall  keep  the 
said  certified  copy  on  file  for  ten  years  the  same  as  though  it  were  the 
original  mortgage. 

§  2.  This  act  shall  take  e£Fect  immediately. 

Comment.  This  section  was  not  contained  in  the  old  Real  Prop- 
erty Law  of  1896,  being  added  indeed  only  in  1907,  and  after  the 
Consolidated  Laws  had  been  substantially  prepared  for  submission 
to  the  Legislature.  This  section  is  obviously  intended  to  supply  an 
omission  made  in  chapter  490,  Laws  of  1903,  now  section  322  of 
this  act    It  is,  therefore,  now  supplementary  of  section  322. 
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§324.  Effect  of  recording  assignment  of  mortgage.    The 

recording  of  an  assignment  of  a  mortgage  is  not  in  itself  a 
notice  of  such  assignment  to  a  mortgagor,  his  heirs  or  per- 
sonal representatives,  so  as  to  invalidate  a  payment  made 
by  either  of  them  to  the  mortgagee. 

Formerly  section  271,  Real  Property  Law  of  1896,  chapter  XL VI,  General 
Laws : 

§  271.  Effect  of  recording  assignment  of  mortgage— The  recording  of  an 
assignment  of  a  mortgage  is  not  in  itself,  a  notice  of  such  assignment  to 
a  mortgagor,  his  heirs  or  personal  representatives,  so  as  to  invalidate  a  pay- 
ment made  by  either  of  them  to  the  mortgagee.^^^ 

Section  271  was  formerly  i  Revised  Statutes,  763,  section  41 : 

I  41.  The  recording  of  an  assignment  of  a  mortgage,  shall  not  be  deemed, 
in  itself,  notice  of  such  assignment  to  a  mortgagor,  his  heirs  or  personal 
representatives,  so  as  to  invalidate  any  payment  made  by  them,  or  either  of 
them,  to  the  mortgagee.02 

Former  Law.  It  was,  before  the  Revised  Statutes,  the  law  that 
payment  by  mortgagor  to  mortgagee,  after  assignment  by  the  lat- 
ter, but  before  actual  notice  to  the  mortgagor,  must  be  allowed  to 
the  latter.*® 

The  Revised  Statutes.  The  foregoing  section  of  the  Revised  Stat- 
utes, therefore,  conformed  to  the  pre-existing  law,  and  relieved 
mortgagors  from  the  ordinary  effect  of  Recording  Acts,  by  declar- 
ing that  such  record  should  not  be  constructive  notice  to  them.^ 

Section  Refers  to  Certain  Persons  only.  This  section  htas  no  refer- 
ence to  any  other  ^rsons  besides  mortgagors,  their  heirs  and  per- 
sonal representatives.  It  does  not  apply  to  purchasers  of  equities 
of  redemption.*"^  The  mortgagor  is  not  bound  by  subsequent  as- 
signments of  the  mortgage,  without  actual  notice  thereof,  and  pay- 
ments by  him  to  the  holder  of  the  mortgage,  if  made  without  actual 
notice,  are  protected  even  after  a  recorded  assignment  of  such  mort- 

w  Repealed  by  Real  Prop.  Law  of  §  41 ;  Brewster  v.  Games,  103  N.  Y. 

1909,  8  460,  art.  14,  chap.  50,  Consoli-  556 ;  Barnes  v.  Long  Island  Real  Es- 

dated  Laws.    See  below,  §  460.  tate  Co.,  88  App.  Div.  83. 

52  Repealed,  chap.  547,  Laws  of  **  Brewster  v.  Games,  103  N.  Y. 
1896.  556;  Lamed  v.  Donovan,  31  Abb.  N. 

53  James  v.  Morey,  2  G«w.  246,  G.  308,  313 ;  84  Hun,  533 ;  IS5  N.  Y. 
288.  341- 

"Revisers'  note  to  i  R.   S.  763* 
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gage  56  Wh^re  a  mortgagor  pays  to  an  assignee  of  a  mortgage,  the 
assignment  not  being  recorded  and  no  interest  due,  this  section  is 
no  protection  as  against  a  prior  assignee  of  such  mortgage.®^ 

The  assignee  of  such  mortgage  can  recover  payments  so  improp- 
erly received  by  the  assignor  after  assignment  in  a  foreclosure  suit, 
and  may  make  such  assignor  a  party  defendant  thereto.** 

Assignments  of  Mortgages,  etc.  For  cases  touching  the  record,  and 
relative  priorities,  of  mortgages,  assignments  of  mortgages,  etc., 
under  this  article,  see  under  section  291  of  this  act.*^® 

w  Pettus  V.  McGowan,  37  Hun,  12 ;  cf.  Davies  v.  Jones,  29  Misc.  Rep. 
409 ;  O'Callaghan  v.  Barrett,  21  N.  Y. 
Supp.  368;  Ely  V.  Schofield,  35  Barb. 
330;  Kelly  V.  Bruce,  17  Week.  Dig. 
39;  Van  Keuren  v.  Corkins,  66  N.  Y. 
77  \  Title  Guarantee  &  Trust  Co.  v. 
Weiher,  30  Misc.  Rep.  250;  People's 
Trust  Co.  V.  Gomolka,  129  App.  Div. 


253. 
57  Davies  v.  Jones,  29  Misc.  Rep. 

253. 
*»  People's  Trust  Co  v.  Gomolka^ 

129  App.  Div.  12. 

^  Swpra,  p.  941. 
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§  325.  Recording  of  conveyances  made  by  treasurer  of  Con- 
necticut. A  conveyance  of  real  property,  executed  at  any 
time  since  the  tenth  day  of  March,  eighteen  hundred  and 
twenty-five,  by  the  treasurer  of  the  state  of  Connecticut, 
acknowledged  by  him  before  the  secretary  of  state  of  such 
state,  and  the  acknowledgment  of  which  is  certified  by  such 
secretary  of  state  under  the  seal  of  such  state,  in  the  manner 
required  for  the  acknowledgment  and  certification  of  a  con- 
veyance within  this  state,  may  be  recorded  in  the  proper 
office  within  this  state,  without  further  proof  thereof. 

Formerly  section  272,  Real  Property  Law  of  1896,  chapter  XLVI,  General 
Laws: 

§  272.  Recording  of  conyeyances  made  by  treasurer  of  Connecticut — A 
conveyance  of  real  property,  executed  at  any  time  since  the  tenth  day  of 
March,  eighteen  hundred  and  twenty-five,  by  the  treasurer  of  the  state  of 
Connecticut,  acknowledged  by  him  before  the  secretary  of  state  of  such 
state,  and  the  acknowledgment  of  which  is  certified  by  such  secretary  of 
state  under  the  seal  of  such  state,  in  the  manner  required  for  the  acknowl- 
edgment and  certification  of  a  conveyance  within  this  state,  may  be  recorded 
in  the  proper  office  within  this  state,  without  further  proof  thereof.^ 

Sec.  272  was  formerly  i  Revised  Statutes,  760,  section  21 : 

§  21.  All  conveyances  of  real  estate,  executed  since  the  tenth  day  of 
March,  one  thousand  eight  hundred  and  twenty-five,  or  hereafter  to  be  exe- 
cuted, by  the  treasurer  of  the  state  of  Connecticut,  which  shall  be  acknowl- 
edged by  him  before  the  secretary  of  state  of  the  state  of  Connecticut,  and 
the  acknowledgment  of  which,  shall  be  certified  by  the  said  secretary,  under 
the  seal  of  the  said  state,  in  the  manner  herein  prescribed,  may  be  recorded 
in  the  proper  ofhces  within  this  state,  without  further  proof  thereof;  and 
every  such  conveyance,  or  the  record  thereof,  or  the  transcript  of  such 
record,  duly  certified,  may  be  read  in  evidence,  as  if  such  conveyance  had 
been  acknowledged  before  a  justice  of  the  supreme  court.*' 

Comment.  The  Legislature  of  this  State,  by  an  act  passed  March 
12,  1813,**^  rendered  valid  all  conveyances  of  real  estate  within  this 
State,  made  to  the  State  of  Connecticut,  for  the  security  and  benefit 
of  the  school  fund  thereof,  and  authorized  the  same  to  be  con- 
veyed by  the  State  of  Connecticut.  In  1825  the  act  of  1813  was 
amended  by  the  Legislature  of  New  York,  and  section  2  of  such 
act  provided  "  .hat  all  deeds  or  other  conveyances  of  real  estate 

<^  Repealed  by  Real  Prop.  Law  of  35.  for  the  original  enactment,     i  R. 

igcg,  §  460,  art.   14,  chap.  50,   Con-  S.  760,  I  21,  was  repealed:  Laws  ol 

solidated  Laws.    See  below,  ii  460.  1896,  chap.  547. 

^  See  chap.  29,  Laws  of  1825,  at  p.  '*  Laws  of  1830,  p.  80. 
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to  be  executed  by  the  treasurer  of  said  State  of  Connecticut,  and 
which  shall  be  acknowledged  before  and  certified  by  the  secretary 
of  said  State,  under  the  seal  thereof,  may  be  recorded  in  the  proper 
office  of  this  State."  ^ 

^Chap.  29,  Laws  of  1825. 
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§  326.  Bevocation  to  be  recorded.    A  power  of  attorney  or 

other  instrument,  recorded  pursuant  to  this-  article,  is  not 
deemed  revoked  by  any  act  of  the  party  by  whom  it  was 
executed,  unless  the  instrument  containing  such  revocation 
is  also  recorded  in  the  same  office  in  which  the  instrument 
containing  the  power  was  recorded. 

Formerly  section  273,  Real  Property  Law  of  1896,  chapter  XLVI,  General 

Laws: 

I  273.  Revocation  to  be  recorded.— A  power  of  attorney  or  other  instru- 
ment, recorded  pursuant. to  this  article,  is  not  deemed  revoked  by  any  act 
of  the  party  by  whom  it  was  executed,  unless  the  instrument  containing^ 
such  revocation  is  also  recorded  in  the  same  office  in  which  the  instrument 
containing  the  power  was  recorded.^ 

Sec.  273  was  formerly  i  Revised  Statutes,  763,  section  40: 

§  40.  No  letter  or  other  instrument  so  recorded,  shall  be  deemed  to  be 
revoked  by  any  act  of  the  party  to  whom  it  was  executed,  unless  the  instni- 
ment  containing  such  revocation,  be  also  recorded  in  the  same  office,  in 
which  the  instnunent  containing  the  power  was  recorded.^ 

Power  of  Attorney,  when  Revoked.  A  power  of  attorney  is  revoked 
as  to  third  persons  only  from  the  time  they  have  notice  of  the 
revocation.  To  revoke  a  power  of  attorney  duly  recorded,  it  is 
necessary  as  to  third  persons  to  record  the  revocation.®®  In  an- 
other State,  it  has  been  held,  under  a  similar  statute,  that  a  recorded 
power  of  attorney  to  convey  lands  remains  in  force  as  to  purchas- 
ers in  good  faith,  without  notice,  from  the  attorney,  though  the 
grantor  himself,  in  the  meantime,  conveys  the  same  lands  by  a 
deed  which  remains  unrecorded-.®^ 

Power  of  Attorney.  A  power  to  convey  lands  when  within  the  re- 
cording act  must  be  duly  adcnowledged  and  recorded  in  order  to 
aflfect  subsequent  'purdiasers  from  the  grantor  with  notice.® 

«*  Repealed  by  Real  Prop.  Law  of  ^  Gratz  v.  Land  &  Imp.  Co.,  8» 

1909,  9  460,  art  14,  chap.  50^  Con-  Fed.  381. 

solidated  Laws.    See  bdow,  S  45a  ^S  290,  Real  Prop.  Law;  PaoliUo 

^  Repealed,    chap.    547,   Laws    of  v.  Faber,  56  App.  Div.  241. 
1896. 

eewiUiams  ▼.  Birbedc,  Hoff.  CL 
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§327.  Penalty  for  using  long  forms  of  covenants.    The 

recording  officer  of  any  county  may  charge  for  the  recording 
of  an  instrument  containing  any  of  the  covenants  mentioned 
in  section  two  hundred  and  fifty-three  and  two  hundred  and 
fifty-four  of  this  chapter,  at  large,  instead  of  the  short  forms 
thereof,  in  said  sections  contained,  the  sum  of  five  dollars  in 
addition  to  the  fees  chargeable  by  law  for  such  recording. 

Formerly  section  274,  Real  Property  Law  of  i8g6,  chapter  XLVI,  General 
Laws: 

i  274.  Penalty  for  using  long  forms  of  eovemnts.  .  The  recording  officer 
of  any  county  may  charge  for  the  recording  of  an  instrument  containing 
any  of  the  covenants  mentioned  in  sections  two  hundred  and  eighteen  and 
two  hundred  and  nineteen  of  this  chapter,  at  large,  instead  of  the  short 
forms  thereof,  in  said  sections  contained,  the  sum  of  five  dollars  in  addition 
to  the  fees  chargeable  by  law  for  such  recording.^ 

Sec.  274  was  formerly  chapter  475,  Laws  of  1890^  section  7 : 
I  7.  The  register  or  county  clerk  of  the  county  of  New  Yor&  and  the 
county  of  Kings  shall  be  entitled  to  charge  for  the  recording  of  any  instru- 
ment containing  the  above-mentioned  covenants,  or  any  of  them  at  large, 
instead  of  the  short  forms  thereof,  in  this  act  contained,  the  sum  of  five 
dollars  in  addition  to  the  fee  chargeable  by  law  for  such  recordingJ<> 

Comment  For  the  short  forms  of  covenants  and  the  construction 
thereof,  see  article  8  of  this  act.'^^  This  section  is  a  survival  of 
chapter  475,  Laws  of  1890,  entitled  "An  act  to  provide  for  short 
forms  of  deeds  and  mortgages."  The  original  act  was  designed  to 
encourage  shorter  forms  of  conveyances  than  those  so  long  em- 
ployed in  this  State.  To  attain  this  object,  certain  sentences  when 
employed  in  grants  of  frediold  interests  in  real  estate  were  by 
statute  declared  to  mean  the  same  as  the  longer  set  of  words» 
theretofore  commonly  emiployed  in  conveyances  of  freeholds  in 
New  York.''*  The  substance  of  the  act  in  question  has  now  been 
re-enacted  in  the  Real  Property  Law  and  the  act  of  1890  repealed.^ 

Construction  of  Section.  Section  327  prescribes  the  penalty  for  using 
longer  fonns  than  those  prescribed  in  sections  253  and  254  of  this 
act.    As  in  the  case  of  all  penal  laws,  this  section  cannot  be  ex- 

» Repealed  by  Real  Prop.  Law  of  "  l§  253,  254,  255,  256,  2S7f  3S8. 

1909,  §  460,  art  14,  chap.  50,  Con-  Real  Prop.  Law. 

solidated  Laws.    See  below,  ft  460.  ^2  §|   253,  254,   Real   Prop.  Law» 

"^0  Repealed,   chap.    547,    Laws   of  pp.  840^  844,  supra, 
1896. 
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tended  by  implication  to  sections  271,  272  and-  273''*  of  this  act, 
prescribing  construction  of  certain  short  forms  of  covenants  in 
mortgages  on  leases.  But  without  regard  to  the  fact  that  there  is 
no  penalty  prescribed  for  not  using  such  short  forms  the  shorter 
forms  of  mortgages  on  leases  are  likely  to  be  employed. 

7S  Added  by  chap.  338;  Laws  of  1898,  to  the  Real  Prop.  Law. 
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§  328.  Certain  acts  not  affected*    Nothing  contained  in  this 

article  repeals  or  affects  any  act  providing  for  recording 
and  indexing  instruments  affecting  real  property  in  the  city 
of  New  York,  according  to  city  blocks  or  other  limited  areas. 

Formerly  section  275,  Real  Property  Law  of  1896,  chapter  XLVI,  General 
Laws : 

9  275.  Certain  acts  not  affected. —  Nothing  contained  in  this  article  repeals 
or  affects  any  act  providing  for  recording  and  indexing  instruments  affecting 
real  property  in  the  city  of  New  York,  according  to  city  blocks  or  other 
limited  areasJ^ 

Comment  This  section  was  new,^'  and  was  first  inserted  in  tbo 
Real  Property  Law  of  1896.  The  acts  not  to  be  affected  by 
this  article  are  generally  referred  to  under  section  316  of  this  actJ^ 

Block  System.  In  1887  "An  act  to  provide  for  the  recording  and 
indexing  of  conveyances  and  instruments  relating  to  land  in  the 
city  of  New  York,  according  to  limited  areas," ''''  was  passed.  This 
act  made  provision  for  the  "  block  system  "  and  for  the  registra- 
tion and  execution  of  conveyances  according  to  that  system.  In 
1888  the  operation  of  such  act  was  extended.''®  In  1889  an  act  was 
passed  regulating  the  recording  and  indexing  of  instruments  affect- 
ing land  in  the  city  of  New  York  according  to  the  "  block  system." 
This  act  repealed  the  act  of  i887.''*  The  act  of  1889  was  subse- 
quently amended^  or  supplemented.®* 

7* Repealed  by  Real  Prop.  Law  of  "Chap.  718,  Laws  of  1887. 

1909,  I  460.  art.   14,  chap.  50,  Con-  "^Chap.  321,  Laws  of  1888. 

soHdated  Laws.    See  below,  §  460.  "">  Chap.  349,  Laws  of  1889. 

"6  Note  of  Commissioners  of  Stat-  «>  Chap.  166,  Laws  of  1890. 

utory  Revision  to  this  section,  Ap-  *' Chap.  412,  Laws  of  1892;  chap, 

pendix  II,  infra,  536,  Laws  of  1893. 

"^^  Supra,  p.  1016. 
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§329.  Actions  to  have  certain  instruments  canceled  of 

record.  An  owner  of  real  property  or  of  any  undivided 
part  thereof  or  Interest  therein,  may  maintain  an  action  to 
have  any  recorded  instrument  in  writing  relating  to  the 
same,  other  than  those  required  by  law  to  be  recorded,  de- 
clared void  or  invalid,  or  to  have  the  same  canceled  of  record 
as  to  said  real  property,  or  his  undivided  part  thereof  or 
'    interest  therein. 

Formerly  section  276,  Real  Property  Law  of  1896,  chapter  XLVl,  General 
Laws: 

§  276.  Actions  to  have  certain  instmments  cancelled  of  records — ^An  owner 
of  real  property  or  of  any  undivided  part  thereof  or  interest  therein,  may 
maintain  an  action'  to  have  any  recorded  instrument  in  writing  relating  to 
the  same,  other  than  those  required  by  law  to  be  recorded,  declared  void  or 
invalid,  or  to  have  the  same  cancelled  of  record  as  to  said  real  property,  or 
his  undivided  part  thereof  or  interest  therein.^ 

Sec.  276  was  formerly  chapter  $30,  Laws  of  1880,  sections  i,  2 : 

fi  I.  When  any  agreement,  contract  or  instrument  in  writing,  relating 
to  real  estate  other  than  those  required  by  law  tq  be  recorded,, 
shall  have  been  recorded,  or  shall  be  hereafter  recorded  in  the  office  of  the 
clerk  or  register  of  any  county  in  this  state,  any  owner  of  such  real  estate,, 
or  of  any  undivided  part  thereof,  or  of  any  interest  therein,  who  claims  that 
agreement,  contract  or  instrument  in  writing  is  invalid  or  void,  or  that  the 
same  cannot  be  enforced  as  against  him,  either  in  whole  or  in  part,  may 
bring  and  maintain,  in  any  court  of  competent  jurisdiction,  an  action  for 
the  purpose  of  having  such  agreement,  contract  or  instrument  in  writing 
declared  void,  or  invalid,  or  for  the  purpose  of  being  relieved  therefrom 
and  to  have  the  same  canceled  or  discharged  of  record,  as  to  said  real  estate 
or  his  undivided  part  thereof  or  interest  therein,  either  wholly  or  as  to 
such  portion  of  such  agreement,  contract  or  instrument  in  writing  as  may 
be  void  or  invalid,  or  which  cannot  be  enforced  as  against  him.88 

S  2.  This  act  shall  take  effect  immediately.®* 

Former  Law.  Prior  to  the  foregoing  enachncnt  in  1880,  the 
record  of  a  contract  of  sale  of  lands  was  ineffectual,  except  to 
preserve  evidence.  The  record  thereof  was  not  constructive  notice 
and  an  action  did  not  lie  to  cancel  it  as  a  cloud  on  title.®^ 

^Repealed  by  Real  Prop.  Law  of  84 Repealed,    chap.    547,    Laws    of 

1909,  §  460,  art.   14,  chap.  50,  Con-  1896. 

solidated  Laws.     See  below,  {  460.  ^  See    cases    cited   supra,    p.    953* 

^Repealed,    chap.    547,    Laws    of  under  §  294,  Real  Prop.  Law. 
1896. 
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When  Action  Lies.  An  action  lies,  independently  of  statute,  to  cancel 
a  forged  deed,^  or  a  fraudulent  deed  f^  but  not  a  deed  void  on  its 
face.®®  A  party  out  of  possessicMi  may  sustain  such  an  action, 
only  when  authorized  by  statute,  or  where  special  grounds  for 
equitable  relief  exist,  aside  from  the  mere  allegation  of  title.®^ 

86  Remington       Paper       Co.       ▼.  hottt  v.  Ranier,  143  id.  499;  Rapps  v. 

O'Dougherty,  81  N.  Y.  474.  Gottlieb,  142  id.  164, 

^  Lattin  v.  McCarty,  41  N.  Y.  107.  »  Moores  v.  Townshend,  102  N.  Y. 

«Cox    V.    Cleft,    2    N.    Y.    118;  .  387;   cf.  Trustees   v.   Bowman,   136 

Dederer  v.  Voorhies,  81  id.  153;  cf.  id.  521.    See  article  il,  infra. 
Sanders  v.  Down,  141  id.  422;  Swart- 
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§330.  Officers  gwlty  of  malfeasance  liable  for  damages. 

An  officer  authorized  to  take  the  acknowledgment  or  proof 
of  a  conveyance  or  other  instrument,  or  to  certify  such 
proof  or  acknowledgment,  or  to  record  the  same,  who  is 
guilty  of  malfeasance  or  fraudulent  practice  in  the  execution 
of  any  duty  prescribed  by  law  in  relation  thereto,  is  liable 
in  damages  to  the  person  injured. 

Formerly  section  277,  Real  Property  Law  of  i8g6,  chapter  XLVI,  General 
Laws: 

§  277.  Officers  guilty  of  mafeasance  liable  for  damages.— An  officer  hn- 
thorized  to  take  the  acknowledgment  or  proof  of  a  conveyance  or  other 
instrument,  or  to  certify  such  proof  or  acknowledgment,  or  to  record  the 
same,  who  is  guilty  of  malfeasance  or  fraudulent  practice  in  the  execution 
of  any  duty  prescribed  by  law  in  relation  thereto,  is  liable  in  damages  to  the 
person  injured.®^ 

Section  277  was  formerly  i  Revised  Statutes,  762,  section  35: 
§  35.  Every -judge,  officer,  or  other  person,  within  this  state,  authorized  to 
take  the  acknowledgment  or  proof  of  any  conveyance,  and  every  clerk  of  any 
county,  or  his  deputy,  who  shall  be  guilty  of  any  malfeasance,  or  fraudulent 
practice  in  the  execution  of  the  duties  prescribed  to  them  by  law,  in  relation 
to  the  taking,  or  certifying,  the  proof  or  acknowledgment,  or  the  recording, 
or  certifying,  any  record  of  any  such  conveyance,  mortgage,  or  instrument 
in  writing,  or  in  relation  to  the  cancelling  of  any  mortgage,  shall,  upon 
conviction,  be  adjudged  guilty  of  a  misdemeanor,  and  be  subject  to  punish- 
ment by  fine  and  imprisonment,  and  shall  also  be  liable  in  damages  to  the 
party  injured.^* 

Civil  Action.  This  section  confers  a  right  of  action  on  a  person 
injured  by  the  dereliction  of  an  officer  authorized  to  take  acknowl- 
edgments. But  as  long  as  the  present  policy  of  appointing  such 
officers  is  pursued,  this  remedy  is  not  likely  to  prove  adequate. 
In  some  countries  a  notary  is  a  high  public  official,  who  gives 
security  for  his  official  conduct.  Contracts  executed  before  him 
are  less  likely  to  be  assailed  for  fraud  and  duress,  thus  decreasii^ 
litigation*    His  records  are  prima  facie  evidence  in  the  courts. 

Note.  The  Penal  Law  now  contains  other  penal  provisions^ 
formerly  contained  in^  the  Revised  Statutes."^ 

«>  Repealed  by  Real  Prop.  Law  «  f  §  162,  163  and  164,  Penal  Gxle, 
of  1909,  I  460,  art.  14,  chap.  50,  Con-  now  §1  i860,  1861,  1862,  Penal  Law» 
solidated  Laws.    See  below,  §  460.         chap.  40^  Consol.  Laws. 

^i  Repealed,   chap.    547,    Laws   of 
1896. 
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§331.  Laws  and  decrees  of  foreign  countries  appointing 
agents  and  attorneys  and  recording  of  the  same.    A 

copy  of  a  law  of  a  foreign  country  or  of  a  decree  of  the  ex- 
ecutive power  of  such  a  country,  appointing  an  agent  or 
attorney  with  power  to  execute  and  deliver  in  the  name  or 
on  behalf  of  such  foreign  country,  any  instrument  in  writing 
granting,  assigning,  surrendering  or  in  any  manner  affecting 
any  estate  or  interest  of  such  government  in  real  property 
within  this  state,  or  assigning  or  discharging  any  lien  or 
claim  of  such  government  upon  real  property  within  this 
state,  or  of  a  law  or  decree  revoking  such  an  appointment, 
if  in  English,  or  a  translation  into  English  of  any  such  law 
or  decree,  if  the  original  thereof  be  in  a  language  other  than 
English,  when  certified  and  recorded  as  hereinafter  pro- 
vided, shall  be  presumptive  evidence  of  the  authority  of  such 
agent  or  attorney.  Certification  of  such  copy  or  translation 
shall  be  made  under  the  great  seal  of  such  foreign  country 
and  shall  be  to  the  effect  that  the  same  is  a  true  copy  or 
translation  of  such  law  or  decree.  Such  copy  or  translation 
of  such  law  or  decree,  when  so  certified,  may  be  recorded  in 
the  office  of  the  clerk  or  register  of  any  county  of  this  state, 
and  such  copy  or  translation  when  so  certified  and  recorded, 
or  a  certified  copy  of  the  record  thereof,  shall  be  received  as 
evidence  in  any  court  of  this  state.  The  authority  conferred 
under  any  instrument  so  recorded  shall  not  be  deemed  re- 
voked as  to  property  situated  in  any  county  except  by  the 
recording  in  such  county  of  a  copy  or  translation  of  a  law 
or  decree  to  that  effect,  duly  certified  in  the  manner  herein- 
before provided.  Nothing  in  this  section  shall  in  any  way 
affect  the  right  or  power  of  a  foreign  country  to  acquire, 
hold  or  convey  real  property  in  this  state,  or  be  construed  to 
confer  any  such  right  or  power. 
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Formerly  chapter  35,  Laws  of  1908: 

CHAP.  35. 

An  Act  to  amend  the  real  property  law,  in  relation  to  laws  and  decrees  of 
foreign  countries  appointing  agents  and  attorneys. 

Became  a  law  March  i8,  1908,  with  the  approval  of  the  Governor.     Passed,  three-fifths 

being  present. 

The  People  of  the  State  of  New  York,  represented  in  Senate  and 
Assembly,  do  enact  as  follows; 

Section  i.  Chapter  five  hundred  and  forty-seven  of  the  laws  of  eighteen 
hundred  and  ninety-six,  entitled  "An  act  relating  to  real  property,  consti- 
tuting chapter  forty-six  of  the  general  laws/'  is  hereby  amended  by  adding 
thereto  a  new  section  to  be  known  as  section  two  hundred  and  seventy- 
eight,  and  to  read  as  follows: 

§  278.  Laws  and  decrees  of  foreign  countries  appointing  agents  and  attor- 
neys and  recording  of  the  8ame.~A  copy  of  a  law  of  a  foreign  country  or  of 
a  decree  of  the  executive  power  of  such  a  country,  appointing  an  agent  or 
attorney  with  power  to  execute  and  deliver  in  the  name  or  on  behalf  of 
such  foreign  country,  any  instrument  in  writing  granting,  assigning,  sur- 
rendering or  in  any  manner  affecting  any  estate  or  interest  of  such  govern- 
ment in  real  property  within  this  state,  or  assigning  or  discharging  any 
lien  or  claim  of  such  government  upon  real  property  within  this  state,  or 
of  a  law  or  decree  revoking  such  an  appointment,  if  in  Elnglish,  or  a 
translation  into  English  of  any  such  law  or  decree,  if  the  original 
thereof  be  in  language  other  than  English,  when  certified  and  recorded 
as  hereinafter  provided,  shall  be  presumptive  evidence  of  the  authority  of 
such  agent  or  attorney.  Certification  of  such  copy  or  translation  shall  be 
made  under  the  great  seal  of  such  foreign  country  and  shall  be  to  the 
effect  that  the  same  is  a  true  copy  or  translation  of  such  law  or  decree. 
Such  copy  or  translation  of  such  law  or  decree,  when  so  certified, 
may  be  recorded  in  the  office  of  the  clerk  or  register  of  any  county 
of  this  state,  and  such  copy  or  translation  when  so  certified  and 
recorded,  or  a  certified  copy  of  the  record  thereof,  shall  be  received  as 
evidence  in  any  court  of  this  state.  The  authority  conferred  under  any 
instrument  so  recorded  shall  not  be  deemed  revoked  as  to  property  situated 
in  any  county  except  by  the  recording  in  such  county  of  a  copy  or  translation 
of  a  law  or  decree  to  that  effect,  duly  certified  in  the  manner  hereinbefore 
provided.  Nothing  in  this  section  shall  in  any  way  affect  the  right  or 
power  of  a  foreign  country  to  acquire,  hold  or  convey  real  property  in  this 
state,  or  be  construed  to  confer  any  such  right  or  power. 

§  2.  This  act  shall  take  effect  immediately.93 

<»  Repealed  by  Real  Prop.  Law  of    1909,   §  46b,  art.   14,  chap.  50,  Con- 
solidated Laws.    See  below,  §  460. 
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Comment.  This  section  is  a  part  of  the  consolidation  of  the  laws 
relating  to  Real  Property.  It  was  not  one  of  the  statutes  at  first 
intended  to  be  consolidated  in  this  chapter.  But  its  inclusion  is 
manifestly  proper,  as  it  relates  to  real  property  in  which  a  foreign 
power  may  have  an  original  or  derivative  interest 
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§332.  The  record  of  certain  conveyances  validatecL    The 

record  made  prior  to  January  first,  nineteen  hundred,  in  the 
county  clerk's  office  of  any  county  \n  this  state  of  any  deed 
or  mortgage  or  of  any  assignment  or  satisfaction  piece  of 
a  mortgage  otherwise  authorized  to  be  recorded. therein  when 
the  acknowledgment  or  proof  was  taken  in  another  county, 
notwithstanding  the  failure  to  append  thereto  a  certificate  as 
to  the  authority  of  the  notary  public,  or  other  officer,  who 
took  the  acknowledgment  or  proof,  to  take  the  same,  shall 
be  in  all  respects  as  valid  and  effectual  as  though  such  cer- 
tificate had  been  appended  to  such  instrument.  Provided 
only  that  the  notary  public,  or  other  officer,  was  duly  au- 
thorized at  the  time  of  taking  the  proof  or  acknowledgment 
to  take  the  same  in  the  county  where  the  instrument  is  re- 
corded and  in  the  county  where  the  same  was  taken,  but 
this  section  shall  not  affect  any  action  or  proceeding  pending 
on  May  sixteenth,  nineteen  hundred  and  five. 

Formerly  chapter  235,  Laws  of  1904,  as  amended  by  chapter  377,  Laws  of 
1905: 

CHAP.  377. 

An  Act  to  amend  chapter  two  hmidred  and  thirty-five  of  the  laws  of  nine- 
teen hundred  and  four,  entitled  "An  act  to  validate  the  record  of  certain 
deeds  and  other  instruments  affecting  the  title  to  real  estate/'  in  relation 
to  th<*  officers  taking  the  acknowledgment  or  proof. 

Became  a  law  May  i6,  1905,  with  the  approval  of   the  Governor.     Passed,  three-fifths 

being  present. 

The  People  of  the  State  of  New  York,  represented  in  Senate  and 
Assembly,  do  enact  as  follows: 

Section  i.  Section  one  of  chapter  two  hundred  and  thirty-five  of  the  laws 
ot  nineteen  hundred  and  four,  entitled  "An  act  to  validate  the  record  of 
certain  deeds  and  other  instruments  affecting  the  title  to  real  estate,"  is 
hereby  amended  to  read  as  follows: 

I  I.  The  record  made  prior  to  January  first,  nineteen  hundred,  in  the 
county  clerk's  office  of  any  county  in  this  state  of  any  deed  or  mortgage  or 
of  any  assignment  or  satisfaction  piece  of  a  mortgage  otherwise  authorized 
to  be  recorded  therein  when  the  acknowledgment  or  proof  was  taken  in 
another  county,  notwithstai.ding  thi-  faihtre  to  append  thereto  a  certificate 
as  to  the  authority  of  the  notary  public,  or  other  officer,  who  took  the 
acknowledgment  or  proof,  to  take  the  same,  shall  be  in  all  respects  as  valid 
and  effectual  as  though  such  certificate  had  been  appended  to  such  instru- 
ment. Provided  only  that  the  notary  public,  or  other  officer,  was  duly 
authorized  at  the  time  of  taking  the  proof  or  acknowledgment  to  take  the 
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same  in  the  county  where  the  instrument  is  recorded  and  in  the  county 
where  the  same  was  taken,  but  this  act  shall  not  affect  any  pending  action 
or  proceeding. 
§  2.  This  act  shall  take  effect  immediately.^ 

Comment.  This  section  is  a  part  of  the  legislation,  referred  to 
under  prior  sections  of  this  act,  validating  the  acts  of  notaries  in 
certain  cases.**  There  was  no  reason  Why  this  section  should  not 
read  "  prior  to  the  passage  of  this  act "  instead  of  "  prior  to  May 
sixteenth,  nineteen  hundred  and  five" 

Omitted  Sections.  At  present  there  are  no  sections  of  this  article 
after  section.  332.   . 

M  Repealed  by  the  Real  Property        »i  2g&, 
Law  of  1909^  §  460,  art  14,  chap.  50^ 
Cbnsolidated     Laws.      See     below^ 
i  46CX 
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ARTICLE  10. 

Discharge  of  Ancient  Mortgages. 

Section  340.  When  mortgagor  may  petition  for  discharge  of  mortgage  of 

record. 

341.  Presentation  of  petition. 

342.  Order  to  show  cause. 
.    343.  Proceedings  thereon. 

344.  When  county  clerk  to  discharge  mortgage  of  record. 


§340.  When  mortgagor  may  petition  for  discharge  of 
mortgage  of  record.  The  mortgagor,  his  heirs  or  any 
person  having  any  interest  in  any  lands  described  in  any 
mortgage  of  real  estate  in  this  state,  which  is  recorded  in 
this  state,  or  mentioned  in  a  deed  recorded  in  this  state,  and 
which,  from  the  lapse  of  time,  is  presumed  to  be  paid,  or 
in  any  moneys  into  which  said  lands  have  been  converted 
under  a  decree  of  a  court  of  competent  jurisdiction,  and 
which  are  held  in  place  of  such  lands  to  answer  such  mort- 
gage, may  present  his  petition  to  the  courts  mentioned  in 
this  article,  asking  that  such  mortgage  may  be  discharged 
of  record.  Such  petition  shall  be  verified ;  it  shall  describe 
the  mortgage,  and  when  and  where  recorded,  or  if  such 
mortgage  is  not  recorded  that  the  same  may  be  adjudged 
to  have  been  paid  and  to  be  no  longer  a  lien  upon  the  lands 
therein  described,  and  shall  allege  that  such  mortgage  is  paid ; 
that  the  mortgagee  has,  or,  if  there  be  more  than  one 
mortgagee,  that  all  of  them  have  been  dead  for  more  than 
five  years;  or  if  such  mortgage  has  been  assigned  by  an 
instrument  in  writing  for  that  purpose  executed  and 
acknowledged,  so  as  to  entitle  the  same  to  be  recorded,  and 
such  instrument  of  assignment  has  been  recorded  in  the 
office  of  the  clerk  of  the  county  where  the  mortgaged 
premises,  or  some  portion  thereof  is  situated,  and  the 
assignee  or  assignees  of  said  mortgage  have  been  dead  for 
more  than  five  years,  such  petition  shall  state  such  facts, 
and  no  statement  respecting  the  mortgagee  or  mortgagees 
or  the  names  and  places  of  residence  of  their  heirs  shall 
be  required;  or  if  such  mortgagee  be  a  corporation  or 
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association,  that  such  corporation  or  association  has  ceased 
to  exist  and  do  business  as  such  for  more  than  five 
years ;  the  time  and  place  of  his  or  their  deatli,  and  place  of 
residence  at  the  time  of  his  or  their  death;  whether  or  not 
letters  testamentary  or  of  administration  have  been  taken 
out,  or,  if  said  mortgagee  or  mortgagees,  or  assignee  or 
assignees  at  the  time  of  his  or  their  death  resided  out  of 
this  state,  whether  or  not  letters  testamentary  or  of  admin- 
istration  have  been  taken  out  in  the  county  where  such  mort- 
gaged premises  are  situated;  or  if  a  corporation  or  associa- 
tion, its  last  place  of  business ;  the  names  and  places  of  resi- 
dence, as  far  as  the  same  can  be  ascertained,  of  the  heirs  of 
such  mortgagee  or  mortgagees,  or  assignee  or  assignees; 
or,  if  such  mortgagee  be  a  corporation  or  association,  then 
the  names  of  one  or  more  of  the  receivers,  if  any  were  ap- 
pointed,  or  of  the  person  who  has  the  care  of  the  closing 
up  of  the  business  of  such  corporation  or  association,  and 
that  such  mortgage  has  not  been  assigned  or  transferred, 
and  if  such  mortgage  has  been  assigned,  state  to  whom  and 
the  facts  in  regard  to  the  same.  Provided,  however,  that 
if  such  mortgage  has  been  duly  assigned,  by  indorsement 
thereof  or  otherwise,  but  not  acknowledged  so  as  to  entitle 
the  same  to  be  recorded,  then  it  shall  be*  competent  for  the 
court,  at  any  time  within  the  period  aforesaid,  upon  proof 
that  all  the  matters  hereinbefore  required  to  be  stated  in 
said  petition  are  true,  and  that  the  assignee  of  such  mort- 
gage if  living,  or  his  personal  representative  if  dead,  has 
T)een  paid  the  amount  due  thereon,  to  make  an  order  that 
such  mortgage  be  discharged  of  record.  Provided,  further, 
that  in  case  of  a  mortgage  which  was  recorded  or  adjudged 
to  have  been  paid  and  no  longer  a  lien,  more  than  fifty  years 
prior  to  the  presentation  of  such  petition,  if  the  petitioner 
is  unable  with  reasonable  diligence  to  ascertain  the  facts 
herein  required  to  be  stated  in  the  petition,  other  than  the 
fact  of  pa)rment,  the  petition  may  set  forth  the  best  knowl- 
•edge  and  information  of  the  petitioner  in  respect  thereto 
and  what  efforts  have  been  made  to  ascertain  such  facts, 
and  if  the  court  shall  be  satisfied  that  the  petitioner  has  made 
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reasonable  effort  to  ascertain  such  facts,  and  that  the  same 
can  not  be  ascertained  with  reasonable  diligence,  it  may 
then,  in  its  discretion,  proceed  upon  said  petition  as  herein- 
after provided. 

Formerly  section  i,  chapter  365,  Laws  of  1862,^  as  amended  by  section  i» 
chapter  287,  Laws  of  1901.M 

Comment  The  sections  in  this  article  have  been  long  on  the 
statute  boc4c  of  this  State  and  are  now  placed  in  the  Consolidated 
Real  Property  Law  where  they  seem  to  belong.  No  change  what- 
ever in  the  substance  of  the  law  has  been  made  by  this 
transposition.*^ 

This  law  is  rarely  resorted  to  and  the  adjudications  upon  it  are 
consequently  few.  In  order  to  have  the  benefit  of  this  law,  as  of 
any  other  statutory  remedy,  it  is  necessary  to  make  a  case  within 
the  statute.  The  petition  must  show  all  the  jurisdictional  facts.  It 
is  necessary  to  allege  in  the  petition  and  to  prove  that  the  incum- 
brance sought  to  be  removed  has  been  paid  in  fact.  A  legal  pre- 
sumption of  pa)rment  is  not  sufficient  to  support  such  •jH'oceedings.** 

After  twenty  years  from  the  maturity  of  a  mortgage  under  seal, 
there  would  seem  to  be  a  presumption  of  payment  ;•*  but  such  pre- 
sumption may  be  rebutted  by  proof  of  part-  payment  or  by  written 
acknowledgment  within  twenty  years,*  if  such  part  payment  is 
made  by  the  person  bound,  or  his  agent.^ 

Kaiser,  10  App.  Div.  137;  affd.,  154 
N.  Y.  294;  Forsyth  v.  Leslie,  74 
App.    Div.    517,    523;     Ouvrier     v. 


••Repealed  by  Real  Prop.  Law  of 
1909,  §  460,  art.  14,  chap.  50,  Con- 
solidated Laws.    See  below,  S  460. 

^  See  note  35,  Appendix  I. 

w  Matter  of  Townshcnd,  6  T.  &  C. 
227 ;  4  Hun,  31 ;  appeal  dismissed,  63 

N.  Y.  631. 

»|  381,  Code  Civ.  Proc.;  Martin 
V.  Stoddard,  127  N.  Y.  61;  KaU  v. 


Mahon,  117  id.  749. 

'  i  39S»  Code  Civ.  Proc. ;  Martin 
V.  Stoddard,  127  N.  Y.  61. 

2  Murdock  v.  Waterman,  145  N.  Y. 
55;  Mack  V.  Anderson,  59  N.  R  289 
(N.  Y.  1901). 
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§  341.  Presentation  of  petition.  Such  petition  may  be  pre- 
sented to  the  supreme  court  in  the  county  where  the  mort- 
gaged premises  are  situated,  or  to  the  county  court  of  such 
county. 

Formerly  section  2,  chapter  365,  Laws  of  1863,  as  amended  by  section 
X  chapter  100,  Laws  of  1882: 

i  2.  Such  petition  may  be  presented  to  the  Supreme  Court  in  the 
county  where  the  mortgaged  premises  are  situate,  or  when  situate  in 
the  city  of  New  York  to  the  Superior  Court  thereof,  or  when  situate  in 
the  city  of  Buffalo  to  the  Superior  Court  thereof.^ 

Section  2  was  amended  by  chapter  100^  Laws  of  1882,  to  read  as 
follows: 

fi  2.  Such  petition  may  be  presented  to  the  Supreme  Court  in  the  county 
where  the  mortgaged  premises  are  situated,  or  to  the  County  Court  of 
such  county,  or  when  situate  in  the  city  of  New  York,  to  the  Superior 
Court  thereof,  or  when  situate  in  the  city  of  Buffalo,  to  the  Superior 
Court  thereof.* 

Comment.  No  change  in  the  former  law  has  been  made  by  this 
section,  except  that  the  former  leave  to  present  the  petition  to  the 
Superior  Court  of  the  cities  of  New  York  or  Buffalo  is  abrogated^ 
as  those  tribunals  no  longer  exist.* 

s  Repealed  by  Real  Prop.  Law  of         ^  See  f  I  2»  3,  Judiciary  Law. 
1909,  I  460,  art.   14,  chap.  50,  Con- 
solidated'  Laws.    See  below,  I  460. 
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§  342.  Order  to  show  cause.  The  court,  upon  the  presenta- 
tion of  such  petition,  shall  make  an  order  requiring  all  per- 
sons interested  to  show  cause  at  a  certain  time  and  place, 
why  such  mortgage  should  not  be  discharged  of  record.  The 
names  of  the  mortgagor,  mortgagee  and  assignee,  if  any, 
the  date  of  the  mortgage  and  where  recorded,  and  the  town 
or  city  in  which  the  mortgaged  premises  are  situate,  shall 
be  specified  in  the  order.  The  order  shall  be  published  in 
such  newspaper  or  newspapers,  and  for  such  time  as  the 
court  shall  direct.  The  court  may  also  direct  the  order  to 
be  personally  served  upon  such  persons  as  it  shall  designate. 

Formerly  section  3  of  chapter  365,  Laws  of   1862: 

5  3.  The  court,  upon  the  presentation  of  such  petition,  shall  make 
an  order  requiring  all  persons  interested  to  show  cause  at  a  certain 
time  and  place  why  such  mortgage  should  not  be  discharged  of  record. 
The  names  of  the  mortgagor,  mortgagee  and  assignee,  if  any,  the  date 
of  the  mortgage  and  where  recorded,  and  the  town  or  city  in  which  the 
mortgaged  premises  are  situate,  shall  be  specified  in  the  order.  The 
order  shall  be  published  in  such  newspaper  or  newspapers,  and  for  such 
time,  as  the  court  shall  direct.  The  court  may  also  direct  the  order 
to  be  personally  served  upon  such  persons  as  he  shall  designate.^ 

Comment  This  section  is  taken  literally  and  without  change  from 
chapter  365,  Laws  of  1862. 

It  is  very  obvious  that  the  order  to  show  cause  must  comply  with 
precision  with  this  section  or  the  proceeding  will  not  be  regular. 

6  Repealed  by  Real  Prop.  Law  of  1909,  I  4^  art  I4»  chap.  50,  Con- 
solidated Laws.    See  bdow,  I  46a 
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§  343.  Proceedings  thereon.  The  court  may  issue  commis- 
sions to  take  the  testimony  of  witnesses  and  may  refer  it  to  a 
referee  to  take  and  report  proofs  of  the  facts  stated  in  the 
petition.  The  certificate  of  the  proper  surrogate  or  surro- 
gates, whether  or  not  letters  testiamentary  or  of  adminis- 
tration have  been  issued,  shall  be  evidence  of  the  fact;  and 
the  certificate  of  the  clerk  of  the  county  or  counties  in  which 
the  mortgaged  premises  have  been  situate,  since  the  date  of 
the  said  mortgage,  shall  be  evidence  of  the  assignment  of 
such  mortgage,  or  of  a  notice  of  the  pendency  of  an  action  to 
foreclose  such  mortgage,  and  of  such  other  matters  as  may 
be  therein  stated ;  or  if  a  notice  of  the  pendency  of  an  action 
to  foreclose  such  mortgage  has  been  filed,  then  his  certificate 
that  such  mortgage  has  never  been  foreclosed,  unless  the 
allegation  of  payment  shall  be  denied,  and  evidence  be  given 
tending  to  rebut  the  presumption  of  payment,  arising  from 
lapse  of  time,  such  lapse  of  time  shall  be  sufficient  evidence 
of  payment.  Upon  being  satisfied  that  the  matters  alleged 
in  the  petition  are  true,  the  court  may  make  an  order  that 
the  mortgage  be  discharged  of  record. 

Formerly  section  4,  chapter  365,  Laws  of  1862,®  as  amended  by  section  1, 
chapter  2;^  Laws  of  1882.8 

Comment.  It  has  been  stated  before  under  the  prior  sections  of 
this  article  that  the  proceeding  to  discharge  ancient  mortgages  being 
statutory  must  be  precisely  pursued,  or  the  proceeding  will  be  as  if 
coram  non  judice. 

A  judge  is  a  public  officer,  authorized  to  decide  litigated  ques- 
tions in  conformity,  with  law.  But  where  a  person,  although  being 
a  judge,  has  no  discretion  under  a  particular  statute,  he  sits  really 
as  commissioner  under  the  statute,  and  not  by  virtue  of  his  general 
authority.  So  conversely  a  commissioner  may  be  appointed  by 
statute  to  act  judicially.  The  limitations  upon  the  authority  of 
all  such  persons  are  generally  familiar. 

•Repealed  by  Real  Prop.  Law  of  1909,  I  4/5o,  art  14,  chap.  50^  Coo- 
tolidated  Laws.    See  below,  I  46a 
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§  344.  When  county  derk  to  discharge  mortgage  of  record. 

The  county  clerk,  upon  being  furnished  with  a  certified  copy 
of  such  order  and  paid  the  fees  allowed  by  law  for  discharg-^ 
ing  mortgages,  shall  record  said  order  and  discharge  the 
mortgage  of  record. 

Formerly  section  5,  chapter  365,  Laws  of  1862: 

I  5.  The  county  clerk,  upon  being  furnished  with  a  certified  copy  of 
such  order  and  paid  the  fees  allowed  by  law  for  discharging  mortgages^ 
shall  record  said  order  and  discharge  the  mortgage  of  records 

Comment.  Even  if  the  county  clerk  record  the  order  and  discharge 
the  mortgage,  unless  the  proceedings  taken  under  this  article  comply 
with  all  its  requirements  the  discharge  may  be  irregular  and  worth- 
less. A  sealed  obligation  secured  by  a  conditional  conveyance  or 
lien  can  be  discharged  only  by  payment.®  The  evidence  of  the  pay- 
ment only  is  intended  to  be  affected  by  this  article. 

Omitted  Sections.  At  present  there  are  no  sections  of  this  article 
after  344. 

7  Repealed  by  Real  Prop.  Law  of  «  Matter  of  Townshend,  6  T.  &  C. 
1909,  f  460,  art.  14,  chap.  50,  Con-  227,  4  Hun,  31 ;  appeal  dismissed,  63. 
solidated  Laws.    See  below,  f  46a         N.  Y.  631. 
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ARTICLE  II. 
Quieting  Title  to  Real  Property. 

Section  560.  When  special  proceeding  to  quiet  title  may  be  maintained. 

361.  Petition. 

362.  Order  for  publication  of  notice  to  persons  interested. 

363.  Owners  of  several .  parcels  may  unite  in  proceedings. 

364.  Hearing    and    Rnal    order    upon    non-appearance    of    adverse 

claimants. 

365.  Hearing  and  final  order  upon  appearance  of  adverse  claimants. 

366.  Notice  of  pendency  to  be  filed  and  recorded. 

§  360.  When  special  proceeding  to  quiet  title  may  be  main- 
tained. Whenever  real  property  shall  have  been  conveyed 
by  a  sheriff  or  referee,  pursuant  to  a  judicial  decree,  which 
decree  has  been  lost  or  destroyed,  and  the  defendants  (other 
than  lienors  or  incumbrancers)  named  in  the  notice  of  pen- 
dency of  the  action  in  which  such  decree  was  made,  or  those 
who  might  claim  under  them,  or  either  of  them,  are  dead, 
unknown  or  their  whereabouts  can  not  after  diligent  inquiry 
be  ascertained,  the  person  who  has  been,  or  he  and  those 
having  liis  estate  who  have  been,  for  thirty  years  in  actual 
possession  of  such  property  claiming  it  in  fee  under  said 
sheriff's  or  referee's  deed,  which  deed  shall  have  been  re- 
corded at  least  thirty  years,  may  maintain  a  special  pro- 
ceeding for  the  purpose  of  establishing  judicially  his  or  their 
title  to  such  real  property. 

Formerly  section  i,  chapter  503,  Laws  of  ifigo.* 

Comment.  The  act  from  which  this  section  is  taken  is  of  very 
limited  application.  It  applies  only  to  proceedings  taken  where  one 
holds  under  a  conveyance  made  by  an  officer  of  the  court,  pur- 
suant to  a  decree  which  has  been  lost  or  destroyed.  In  such  a  case, 
after  thirty  years'  possession  by  himself  or  his  predecessors  in  title, 
under  such  deed  of  conveyance,  which  has  been  duly  recorded  for 
at  least  thirty  years,  the  owner  of  the  fee  may  institute  a  proceed- 
ing under  this  article  to  establish  judicially  his  title;  otherwise  he 
cannot  resort  to  this  particular  proceeding. 

^Repealed  by  Real  Prop.  Law  of  1909,  I  460,  art  14,  chap.  50^  Con* 
solidated  Laws.    See  below,  §  46a 
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It  may  be  conjectured  that  this  act  was  originally  passed  to  meet 
a  special  case.  But  it  may  yet  have  a  more  extended  applicatioiL 
In  the  event  that  a  clerk's  office  were  to  be  destroyed  in  any  county 
of  this  State,  the  loss  of  the  records  would  doubtless,  occasion  great 
uncertainty  in  titles  held  under  official  deeds.  It  is  for  this  reason 
that  prudent  conveyancers  always  take  certified  copies  of  all  legal 
proceedings  upon  which  a  judicial  title  depends.  It  is  then  less 
difficult  to  re-establish  such  a  title  in  the  event  of  the  disappearance 
of  the  originals. 

It  may  be  remarked  in  this  connection,  that  it  is  very  doubtful, 
whether  the  large  disuse  of  the  old-fashioned  abstracts  of  title  in 
the  particular  counties  where  title  companies  are  allowed  to  prac- 
tice as  conveyancers  is  or  is  not  entirely  justified,  for  an  abstract  ot 
title  may  be  still  most  Useful  under  certain  circumstances  unneces- 
sary to  detail. 

In  order  to  entitle  a  person  to  relief  under  this  article  of  the 
statute,  all  the  circumstances  mentioned  in  this  section  must  be 
averred  in  the  petition  referred  to  in  the  next  section  of  this  article. 
The  proceeding  contemplated  by  this  article  is  strictly  statutory, 
and  each  section  of  the  article  must  be  followed  in  detail  or  the 
proceeding  and  the  final  order  therein  will  be  fatally  defective. 
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§361.  Petition.  A  person  or  persons,  desiring  to  institute  a 
proceeding  under  this  article,  must  present  a  petition  to  the 
supreme  court  at  a  special  term  to  be  held  in  the  judicial  dis- 
trict in  which  the  real  property  is  situated,  setting  forth  the 
facts  proving  to  the  satisfaction  of  the  court,  that  the  case 
is  one  of  those  specified  in  section  three  hundred  and  sixty, 
and  must  describe  the  property  with  common  certainty,  and 
state  what,  if  any,  liens  or  incumbrances  exist  thereon,  and 
the  names  of  the  persons,  if  any,  besides  the  petitioners, 
who  have  been  in  the  actual  possession  of  the  property  dur- 
ing the  past  thirty  years  claiming  title  as  owners  thereof  in 
fee,  and  how  such  title  was  derived,  and  shall  also  annex 
'  to  said  petition  a  duly  certified  copy  of  the  sheriff's  or  ref- 
eree's deed  recorded  thirty  years  since  under  which  peti- 
tioners claim  title. 

Formerly  section  2,  chapter  5Q3,  Laws  of  iSgoM^ 

Commeiit.  It  will  be  observed  that  this  section  prescribes  a  formula 
which  must  be  followed  in  order  to  entitle  the  petitioner  to  relief. 
Each  and  every  circumstance  required  to  bring  the  case  within  this 
article  must  be  particularly  averred  in  the  petition.  Otherwise  the 
court  will  have  no  jurisdiction.  The  court  does  not  sit  by  virtue 
of  any  constitutional  or  common-law  authority,  in  matters  arising 
under  this  article,  but  wholly  under  the  delegation  of  the  statute. 
It  is,  therefore,  doubtful  whether  the  court  sits  ex  virtute  oMcii 
or  as  a  commissioner  under  the  act.  The  relief  to  be  accorded  the 
petitioner  is  not  directed  by  the  judge,  but  by  the  Legislature, 
and  all  that  the  judge  is  required  to  do  is  to  see  to  it,  that  the 
petition  and  all  the  subsequent  proceedings  comply  with  the  act.  If 
they  do,  the  judge  is  directed  to  give  the  relief  specified  in  this 
article;  he  has  no  discretion. 

When  a  judge  sits  in  his  ordinary  capacity,  the  limitations  on 
his  authority  are  general,  not  special.  The  mere  fact  that  the 
judge  presides  in  a  court  is  not  material.  He  is  none  the  less  not 
acting  as  judex  ordinarius,  but  under  the  act. 

^0  Repealed  by  Real  Prop.  Law  of   igog,  I  460,  art.  14,  chap.  50,  Con- 
solidated Laws.    See  below,  {  460. 


1062  Quieting  Title  to  Real  Property.  §  362 

§  362.  Order  for  publication  of  notice  to  persons  interested. 

Upon  the  presentation  of  such  petition,  duly  verified  in  the 
manner  prescribed  for  the  verification  of  pleadings  by  the 
code  of  civil  procedure,  the  said  court  shall  make  an  order 
for  the  publication  of  a  notice  requiring  all  persons  claim- 
ing any  interest  in  the  real  property  described  in  such  peti- 
tion to  appear  before  the  court  at  a  special  term  thereof,  to 
be  held  at  a  time  and  place  to  be  therein  specified,  not  less 
than  three  months  nor  more  than  six  months  thereafter, 
and  show  cause,  if  any  they  have,  why  they  should  not  be 
forever  barred  from  maintaining  any  action  or  proceeding 
for  the  recovery  of  the  real  property,  which  shall  be  sub- 
stantially described  as  set  forth  in  said  petition,  and  which 
notice  shall  also  contain  a  reference  to  the  time  and  place 
of  record  of  the  sheriff's  or  referee's  deed  referred  to  in  this 
article. 

Formerly  section  3,  chapter  503,  Laws  of  iS^a^ 

Comment.  The  publication  is  an  essential  of  procedure.  It.  is 
the  only  notice  possible  under  the  statute,  and  it  cannot  be  waived 
even  by  the  voluntary  appearance  of  the  parties  in  interest  But 
while  the  publication  itself,  is  the  notice  prescribed  by  statute,  a 
personal  service  of  a  copy  of  the  notice  in  addition  to  publication 
cannot  be  prejudical  to  the  petitioners,  particularly  if  the  copy 
contains  a  reference  to  the  publication.  The  personal  service  might 
in  some  events  be  evidence  of  good  faith  on  the  part  of  the  peti- 
tioner and  to  that  extent  valid  even  if  supererogatory  under  a  well- 
established  maxim  of  procedure,  utile  per  inutile  non  vitiatur. 

Procedure  under  the  "  Settled  Estates  Acts  "  in  England,  author- 
izing sales  of  lands,  offers  some  analogies  for  practitioners  under 
this  article,  in  so  far  as  common-law  questions  of  procedure  and 
practice  are  concerned.  Constitutional  questions  on  the  ether  hand 
will  depend  on  the  organic  law  of  the  land. 

11  Repealed  by  Real  Prop.  Law  of    1909,  §  460^  art  14,  chap.  50^  Con- 
solidated Laws,    See  below,  I  460, 
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§  363.  Owners  of  several  parcels  may  nnite  in  proceedings. 

In  case  the  property  described  in  said  sheriff's  or  referee's 
deed  shall  have  been  subdivided,  the  owner  or  owners  of  the 
several  parcels  thereof  may  unite  in  the  same  petition  and 
proceeding. provided  for  by  this  article. 

Formerly  section  4  of  chapter  503,  Laws  of  i8go: 

I  4.  In  case  the  property  described  in  said  sheriff's  or  referee's  deed 
shall  have  been  subdivided,  the  owner  or  owners  of  the  several  parcels 
thereof  may  unite  in  the  same  petition  and  proceeding  provided  for 
by  this  act^ 

Comment.  The  extreme  technicality  of  the  proceeding  under  this 
article  is  shown  by  this  enabling  section. 

Where  the  property  is  subdivided,  and  the  various  owners  unite 
in  the  petition  the  practice  seems  cl«ir.  But  if  the  various  owners 
refuse  to  unite  in  the  petition,  the  case  may  not  fall  within  the 
statute.*^  At  least  such  a  state  of  affairs  would  demand  the  very 
gravest  consideration  by  counsel. 

In  proceedings  under  this  article  the  judg^e  has  no  equitable 
powers  applicable.  The  statute,  and  the  statute  alone,  prescribes 
the  case  where  relief  may  be  given,  the  formula  whichr  entitles  the 
petitioners  to  relief,  which  must  be  strictly  followed,  and  the  final 
order  to  be  made  in  the  proceeding. 

12  Repealed  by  Real  Prop.  Law  of         w  See  I  360^  supra, 
1909,  S  460,  art.  14,  chap.  50,  Con- 
solidated Laws.    See  below,  I  46a 
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§364.  Hearing  and  final  order  npon  non-appearance  of 

adverse  claimants.  Upon  the  return  day  named  in  said 
notice  the  court  shall  proceed  summarily  to  inquire  into  the 
truth  of  the  matters  set  forth  in  the  petition,  and  may  ap- 
point a  referee  for  that  purpose,  and  if  there  shall  be  no 
appearance  by  any  person  claiming  any  adverse  interest  to 
the  petitioners  in  the  real  property  described  in  the  petition, 
the  court  may  make  a  final  order  declaring  that  the  title  of 
the  petitioner  to  such  real  property  has  been  judicially  estab- 
lished, which  final  order,  together  with  the  petition  and  order 
for  and  proof  of  publication  of  the  notice,  and  the  proofs 
taken  before  the  court  or  referee  shall  be  filed  in  the  office 
of  the  clerk  of  the  county  in  which  the  real  property  is  situ- 
ated, and  such  final  order  shall  be  evidence  of  the  facts  so 
declared  to  be  established  thereby  in  all  courts  and  places, 
and  thereafter  no  action  or  proceeding  for  the  recovery  of 
the  real  property  described  in  said  final  order  or  any  part 
thereof,  or  of  any  interest  therein,  shall  be  maintained  by 
any  person  named  as  a  defendant  in  the  notice  of  pendency 
of  action  referred  to  in  section  three  hundred  and  sixty,  or 
by  any  person  or  persons  claiming  under  such  defendant  or 
either  of  them. 

Formerly  section  5  of  chapter  503,  Laws  of  iSga^* 

Comment.  The  foregoing  section  is  not  only  jurisdiclional.  but 
mandatory  in  eflFect.  The  formula  prescribed  in  this  article  having 
been  complied  with,  the  order  issues  as  of  course.  The  evidential 
eflFect  of  the  order  depends  wholly  on  this  section  of  this  act. 

1^  Repealed  by  Real  Prop.  Law  of  1909,  I  460,  art.  14,  chap.  50^  Con- 
solidated Laws.    See  below,  S  460. 
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8  365.  Hearing  and  final  order  upon  appearance  of  adverse 

claimants.  If  any  person  shall  appear  on  the  return  day 
of  said  notice  and  claim  in  writing  an  interest  in  the  real 
property  adverse  to  that  of  the  petitioners,  stating  the  nature 
of  his  claim  and  his  place  of  residence,  the  court  may  pro- 
ceed in  like  manner  to  inquire  into  the  truth  of  the  facts 
stated  in  the  petition  and  may  make  a  final  order  in  like 
manner  and  with  like  effect  as  above  pif&yided,  except  that 
such  final  order  shall  not  affect  in  any  way  any  person  who 
shall  have  appeared  on  the  return  day  and  asserted  a  claim 
adverse  to  the  petitioners,  as  herein  provided  for. 

Formerly  section  6,  chapter  503,  Laws  of  1890.^' 

Comment.  This  section  also  denotes  the  very  limited  application 
of  this  article  of  this  statute.  It  expressly  provides  that  the  article 
shall  have  no  application  where  petitioner's  title  is  put  in  issue  by 
an  adverse  claim.  The  Legislature  could  not  have  done  otherwise, 
as  this  article  makes  no  provision  for  trial  by  jury,  which  is  the 
right  of  every  holder  or  claimant  of  a  legal  title  to  land." 

This  article  of  the  statute  is  not  most  accurate  in  its  title,  as  the 
proceeding  uuder  it  is  one  to  re-establish  a  judicial  decree  which 
has  been  lost  or  destroyed. 

*•  Repealed  by  Real  Prop.  Law  of  Y.  223;  Anderson  v.  Anderson,  iia 

1909,  §  460,  art.  14,  chap.  50,  Con-  id  104;  Chipman  v.  Montgomery,  63 

soHdated  Laws.    See  below,  S  460.  id.    221 ;    cf.    Tonnele    v.    Wetmore, 

i«Van    Alst   v.   Hunter,    i   Johns.  195  N.   Y.  436. 
Ch.  148,  155;  Weed  V.  Weed,  94  N. 
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§366.  Notice  of  pendency  to  be  filed  and  recorded.    No 

such  final  order  shall  be  made  until  the  petitioners  named 
in  said  proceedings,  or  their  attorney,  shall  file  in  the  clerk's 
office  of  the  county  in  which  such  real  property  is  situated 
a  notice  of  the  pendency  of  the  said  special  proceeding,  con- 
taining the  names  of  all  the  persons  claiming  to  be  then 
owners  of  the  property  in  fee,  pursuant  to  said  sheriff's  or 
referee's  deed,  the  object  of  the  proceeding,  together  with 
a  brief  description  of  said  property.  Each  county  clerk  with 
whom  such  notice  is  filed  must  immediately  record  it  in  the 
book  kept  in  his  office  for  recording  of  notices  of  pendency 
of  an  action,  and  index  it  to  the  name  of  each  person  claim- 
ing to  be  owner  as  aforesaid,  and  said  clerk  shall  be  entitled 
to  receive  for  his  services  the  same  fees  therefor  as  are  now 
allowed  by  law  for  filing,  recording  and  indexing  a  notice 
of  pendency  of  action. 

Formerly  section  7,  chapter  503,  Laws  of  1890.1^ 

Comment.  The  effect  of  the  notice  required  by  this  section  is  not 
prescribed,  as  it  should  have  been.  This  being  a  proceeding  not 
recognized  by  the  courts  of  common  law  or  equity  the  mere  filing 
of  a  notice  in  the  public  office  can  have  no  common-law  effect  what- 
ever, and  the  act  seems  defective  in  not  prescribing  the  effect  of 
the  filing  of  such  notice.^® 

Omitted  Sections.  At  present  there  are  no  sections  of  this  article 
after  section  366. 

17  Repealed  by  Real  Prop.  Law  of         i^See  I  1670^  Qodc  Civ.  Proc 
1909,  f  460,  art.  14,  thap.  50,  Con- 
solidated Laws.    See  below,  I  46a 
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ARTICLE  I2.i» 
Registering  Title  to  Real  Property. 

SBCIION370.  Application  to  register  title  to  real  property. 

371.  Applications  and  proceeding  to  be  in  the  supreme  court;  title 

part  of  special  term. 

372.  County  clerks  and  registers  to  be  registrars  of  title. 

373.  Registrar's  bond. 

374.  Deputy  registrars'  powers  and  duties. 

375.  Compensation  of  registrars  and  deputy  registrars  and  registra- 

tion clerks. 
3761  Disposition  and  use  of  fees  received  by  registrar. 
Z17»  Official  examiners  of  title. 

378.  What  owners  may  apply;  what  titles  may  be  registered. 

379.  Contents   of   application   for   registration;   other  papers  to   be 

filed. 

380.  Examiner's  certificate  of  title;  other  evidences  of  title. 

381.  Survey,  map,  or  plan  to  be  filed. 

382.  Notice  of  application  and  of  pendency  of  action. 

383.  Filing  of  caution. 

384.  Agent  of  nonresident  applicant. 

385.  Commencement  of  the  action. 

386.  Notice  of  object  of  action;  copy  of  complaint. 

387.  Summons  and  notice  to  be  posted  on  the  land. 

388.  Guardian  ad  litem. 

389.  Any  person  interested  may  appear  and  defend. 

390.  Title  in  lands  vested;  clouds  thereon  removed. 

391.  Judgments  and  orders  conclusive. 

392.  Fraud;   action   to   set  aside  the   judgment   or  to  recover  the 

property. 

393.  Registration  of  titles. 

394.  Certificate  of  registration. 

395.  Registration  book. 

396.  Duplicate  certificate  of  title. 

397.  Owner's  receipt  for  certificate  of  title. 

398.  Certificate  to  include  dealings  pending  registration. 

399.  Certificate  of  title  as  evidence. 

40a  Rights   of    registered   owners;   exceptions;    incumbrances   and 
transfers  to  be  filed. 

1^  The  plan  adopted  in  this  Com-  article  is  a  literal  transcript  of  chap- 
mentary  in  regard  to  the  preceding  ter  444,  Laws  of  1908,  which  was  re- 
articles  and  sections  of  the  Consoli-  enacted  by  this  article  of  the  Real 
dated  Real  Property  Law  will  not  Property  Law  and  then  repealed  by 
be  pursued  under  this  article,  and  the  section  460  of  that  law.  See  be- 
sections  will  occasionally  hereafter  low,  I  46a 
be  presented  witfaoot  comment  This 
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Section  401.  Registered   property    not    affected    by   prescription    or   adverse 

possession. 

402.  Fraud;  notice  only  by  registration. 

403.  Memorial  to  be  carried  forward. 

404.  Registered  property  to  remain  registered. 

405.  Registered  property  subject  to  same  rights  and  burdens  as  un- 

registered property. 

406.  Transfers  of  registered  property. 

407.  Certificate  remaining  part  of  property  transferred. 

408.  Book  of  covenants,  restrictions  and  forms. 

409.  Filing,    entering   and    indexing   papers    pursuant    to    this    act; 

tickler  certificate. 

410.  Notice  of  filed  papers. 

411.  Addresses  of  interested  parties;  notice. 

412.  When  a  transfer  is  deemed  to  be  registered. 

413.  New  certificates. 

414.  Loss  of  owner's  duplicate. 

415.  Mortgages,    leases    and    other    liens    and    charges;    may    be 

registered. 

416.  Proceedings  to  register  mortgage,  lease  or  other  lien  or  charge. 

417.  Judgments,  decrees,  attachments  and  other  liens  to  be  noted  on 

certificate. 

418.  Assignment  of  mortgage,  lease,  or  other  lien  or  charge. 

419.  Release,  discharge  or  surrender  of  charge  or  incumbrance. 

420.  Enforcement  of  mortgages,  charges,  liens,  and  incumbrances. 

421.  Powers  of  attorney  to  be  filed  and  registered. 

422.  Reference  of  doubtful  matters  to  the  court 

423.  Death  of  registered  owner;  transfer  of  property. 

424.  Registration  certificate  during  settlement  of  estate. 

425.  Title  derived  through  execution  of  a  power  in  a  wilL 

426.  Assurance  fund. 

427.  Compensation  from  assurance  fund. 

428.  Action  against  assurance  fund. 

429.  Restrictions  on  claims  against  assurance  fund. 

430.  Penalties  for  fraudulent  acts  or  false  certificates. 
431.* Forgery  and  fraudulent  stamping;  penalty. 

432.  Fees  to  be  charged. 

433.  Construction  of  article. 

434.  Form  for  examiner's  certificate  of  title. 

435.  Form  for  certificate  of  registration. 

§  370.  Application  to  register  title  to  real  property.    Real 

property,  or  any  estate,  interest,  or  right  therein,  the  title 
to  which  is  hereby  authorized  to  be  registered,  may  be 
brought  under  the  operation  of  this  article  by  the  filing  of  a 
complaint,  verified  as  prescribed  by  the  code  of  civil  pro- 
cedure and  praying  for  registration,  with  the  officer  herein- 
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•  after  described  as  the  "  r^strar/'  of  the  county  in  which 
the  land,  or  some  portion  thereof,  is  situated.  The  appU- 
cation  may  be  so  made  in  person  by  the  owner  or  owners  of 
such  property,  estate,  interest,  or  right,  or  by  any  attorney 
at  law  duly  authorized  so  to  do.  A  corporation  may  also 
apply  by  its  duly  authorized  officer  or  agent.  An  infant  or 
other  person  under  disability  may  apply  by  his  legally  ap- 
pointed guardian,  or  trustee,  or  committee.  The  natural 
person  or  corporation,  in  whose  behalf  the  complaint  is 
filed  may  be  known,  and  is  treated  in  this  article,  as  the 
applicant,  or  plaintiff.  The  complaint  so  filed  may  be 
known,  and  is  treated  in  this  article,  as  the  application. 

Formerly  section  2,  chapter  444,  Laws  og  1908.^ 

Historical  Review.  This  article  of  the  Real  Property  Law  is  but  a 
re-enactment  of  chapter  444,  Laws  of  1908,  without  change.  The 
New  York  act  of  1908  is  the  first  one  in  this  State  to  give  ex- 
pression to  that  system  of  registering  titles  to  land,  long  familiar 
in  the  British  colonies.  The  system  of  land  title  registration  is 
generally  known  as  the  "  Torrens  System,"  from  its  leading  de- 
signer, Mr.  (afterward.  Sir)  Robert  R.  Torrens.  This  gentleman, 
originally  a  collector  of  customs  at  Adelaide,  South  Australia, 
about  the  year  1850  or  1851  first  conceived  the  idea  of  putting  in 
practice  a  system  of  land  transfers  which  should  make  subsequent 
transfers  of  title  to  lands  cheaper  and  simpler  than  the  modes 
employed  generally  by  English-speaking  peoples  the  world  over. 
The  system  under  his  administration  was  found  practicable  in  South 
Australia,  and  was  ultimately  extended  to  the  British  provinces  of 
Ontario  and  Manitoba,  Canada,  in  1885.^* 

In  England,  various  proposals  to  reform  the  legal  customs  and 
the  laws  regulating  land  transfers  have  have  been  heard  of  for 
centuries.  About  the  first  was  that  of  Nicholas  Philpot,  publishetl 
in  1671.  The  great  Lord  Qiief-Justice  Hale  in  1694  was  in  favor 
of  some  system  which  should"  enroll  and  register  conveyances. 
Finally  Lord  Cairns  in  1859,  Lord  Westbury  in  1862,  and  Lord  Sel- 
borne  in  1873  wer^  the  authors  of  acts  of  parliament  designed 
to  facilitate  the  proofs  of  title  to,  and   the  conveyance  of,  real 

20  Repealed  by  Real  Prop.  Law  of         21  See  passim,  Jones  on  the  Tor- 
1909,   §  460,  art.   14,  chap.  50,  Con-      rens  System,  Toronto,  1886. 
•olidated  Laws.    See  below,  S  46a 
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estate  in  England.  Other  acts  have  followed  in  England.  But  all 
attempts  to  establish  registration  of  titles  in  England  or  Ireland, 
prior  to  the  passage  of  compulsory  systems,  have  been  failures.^ 
The  English  act  of  1897,  making  registration  of  titles  compulsory 
in  certain  places  by  order  of  the  local  authorities,  however,  seems 
gradually  to  be  bringing  the  populous  districts  about  London,  in- 
cluding the  city,  under  the  system.  But  the  results  hoped  for  are 
certainly  not  as  yet  admitted  by  many  who  claim  that  the  system 
is  expensive  and  cumbersome.  Others  there  are  who  declare  the 
system  working  well,  but  this  is,  we  believe,  not  yat  satisfactorily 
demonstrated.^ 

In  the  United  States,  Illinois  was  the  first  State  to  pass  a  Torrens 
act  But  in  that  State  the  first  act  of  1895  was  declared  unconsti- 
tutional. The  new  act  of  1897  has,  however,  escaped  condemna- 
tion. Illinois  was  followed  by  Ohio,  California,  Massachusetts, 
Minnesota,  Oregon,  Colorado,  Hawaii,  and  New  York,  in  the  order 
namcd.2* 

It  is  lately  asserted  by  the  Hon.  Charles  Thornton  Davis,  judge 
of  the  Land  Courts  in  Massachusetts,  that  in  that  State  the  system 
of  registration  of  titles  is  producing  good  results.^  But  thus  far 
only  a  very  small  portion  of  land-holdings  have  been  brought 
under  the  act  in  Massachusetts. 

It  is  very  certain  that  in  the  State  of  New  York  the  costly  man- 
ner of  repeated  examinations  of  title,  customary  upon  every  trans- 
fer whether  by  deed,  mortgage,  or  long  urban  lease,  is  regarded  by 
many  citizens  as  an  unnecessary  economic  burden.  They  would  no 
doubt  welcome  any  reform  in  the  old  mode  of  land  transfers,  if 
it  were  practicable. 

But  when  we  come  to  examine  the  various  Torrens  systems  pro- 
posed, we  find  the  first  objection  to  any  of  them  relates  to  the  gjeat 
cost  and  elaborate  machinery  attending  an  initial  registration  of 
title.  The  next  objection  relates  to  the  uncertainty  in  large  and 
populous  centres,  usually  attending  the  transfer  of  the  final  certifi- 
cate of  registration  —  the  tendency  upon  the  part  of  purchasers  and 
lenders  being  to  reject  the  finality  of  the  certificate,  and  to  insist 

22  See  Niblack,  Torrens  System,  24  Torrens  System  by  William  F. 
p.  t6;  Jones,  Torrens  System,  4,  5.  Beers,  Jr.,  Preface. 

23  cf,  Niblack,  Torrens  System,  17 ;  ^6  Remarks  at  the  3i9t  Annual 
>rorris.  Land  Registration  (Lon-  Meeting  of  the  N.  Y.  State  Bar 
<lon,    1895) ;   Brlokdale,  Registration  Association. 

in  Middlesex. 
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on  a  new  professional  examination  of  title  on  each  successive  trans- 
fer of  the.  certificate.  The  greatest  objection  is  that  the  method 
of  indexing,  under  any  system  of  registration,  thus  far  applied,  is 
very  apt  to  become  too  complicated  and  ends  ultimately  in  great 
delay  in  completing  transfers. 

Yet  there  is  little  doubt  that  if  the  State  be  willing  to  assume 
the  entire  direction  and  supervision  of  land  transfers,  an  effective 
and  speedy  reform  is  practicable,  and  would  be  a  decided  economic 
gain.  The  percentage  of  bad  fee  simple  titles  is  so  small  as  to  be 
almost  negligible,  and  the  State  can  well  afford  to  guarantee  all 
titles  for  a  small  fee.  The  bad  titles  could  soon  be  converted  into 
good  by  the  State  at  small  cost.  It  may  be  that  the  State  Legisla- 
ture has  not  the  power  without  a  constitutional  amendment  to  go 
into  the  business  of  insuring  or  passing  titles.^  But  if  the  State 
were  to  issue  its  own  initial  certificates  in  the  form  of  new  patents, 
this  objection  could  be  overcome.  No  doubt  the  opponents  of  any 
such  reform  in  the  present  method  of  land  transfers  will  be  found 
ultimately  in  the  ranks  of  those  interested  in  perpetuating  the  old 
style.  They  do  not  much  fear  the  Torrens  system.  It  is  possible 
that  the  time  is  not  wholly  inauspicious  for  a  real  reform,  especially 
in  the  great  cities,  where  the  business  of  the  conveyancing  lawyers 
has  now  largely  passed  to  large  corporations  which  are  permitted 
to  practice  as  conveyancers,  really  by  proxy,  to  the  detriment  of  the 
regularly  qualified  conveyancing  lawyers  and  counsel. 

It  is  not,  however,  difficult  to  foresee,  that  any  system  of  title 
registration  which  is  not  undertaken  by  the  State  itself  and  is  not 
compulsory  must  prove  here,  as  in  England,  a  dead  letter.  Any 
system  of  title  registration  to  be  successful  in  the  end  must  not 
only  in  some  form  be  compulsory,  but  be  assumed  and  directed  by 
the  State,  which  must  actively  administer  it,  as  it  could  well  afford 
to  guarantee  every  title  in  the  State  for  a  small  fee,  so  infrequent 
are  the  bad  fee  simple  titles. 

A  successful  State  system  will  also  have  to  deal  in  a  comprehen- 
sive way  with  the  problem  of  indexes;  for  on  their  completeness 
depends  the  success  of  any  system  of  title  registration.  Indexes 
at  present  under  Torrens  laws  must  be  either  alphabetical,  lexicog- 
raphical or  tract  indexes,  and  in  course  of  time  they  each  and  all 
tend  to  become  very  confusing  and  troublesome,  so  much  so  that 
to  many,  the  old  manner  of  conveyancing  and  transfer  of  titles  is 

estate  v.  Gttilbert,  56  Ohio  St  5;s* 
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looked  upon  in  the  end  as  really  preferable  to  that  under  Torrens 
laws.  Yet  it  is  absurd  to  assert  that  even  this  problem  of  the 
indexes  is  insurmountable  by  the  State.  The  records  of  the  old 
long  form  covenant  deeds  and  mortgages  with  the  miserable,  soiled 
alphabetical  indexes  found  in  many  counties,  cannot  be  preferable 
to  a  briefer  form  of  conveyance  and  to  a  better  and  more  scientific 
system  of  indexing;  nor  can  the  old  system  of  searches  and  ab- 
stracts, with  the  frequent  attendances  of  the  vendors  and  the  ven- 
dees at  the  offices  of  their  respective  attorneys  to  close  title,  when 
we  consider  all  the  dreaded  postponements  and  doubts  before  the 
deed  passes,  be  long  preferred  by  a  business  community  to  a  sys- 
tem which  will  transfer  a  State  title  by  endorsement  and  delivery 
of  a  State  patent  -at  a  public  office.  That  such  an  ideal  system  is 
far  off  and  yet  among  the  possibilities  is  not  to  be  denied,  for  it  is 
in  operation  in  some  countries  on  the  continent  of  Europe. 

The  various  acts  generally  known  as  "  Torrens  acts,"  permitting 
the  r^stration  of  titles  in  this  country,  have  in  some  States 
been  held  constitutional.^  In  Ohio,  the  Torrens  act  of  1896  was 
held  unconstitutional  on  various  grounds,^  such  as,  that  it  provided 
for  the  taking  of  property  without  due  process  of  law;  that  it 
authorized  the  taking  of  private  property  for  uses  not  public  and 
without  compensation,  and  that  it  conferred  judicial  powers  on 
ministerial  officers.  In  Illinois  a  similar  "  Torrens  Act  of  1895  " 
was  declared  unconstitutional  on  like  grounds.^  In  New  York 
State,  the  constitutionality  of  the  act,  chapter  444,  Laws  of  1908 
(now  re-enacted  in  this  article),  seems  thus  far  to  have  met  no 
challenger,  but  as  it  took  effect  only  in  February,  1909,  and  very 
few  citizens  have  as  yet  invoked  its  provisions,  it  naturally  has  not 
found  judicial  construction,  either  favorable  or  unfavorable. 

Comment.  Evidence  establishing  a  good  title  as  against  the  world 
is  essential  to  initial  registration.^  This  being  so,  only  those  who 
have  good  title  to  lands  are  entitled  to  apply  under  this  act  for 
title  registration. 

27  Robinson  v.  Kerrigan,   151   Cal.  » People  v.  Chase,  165  111.  527;  cf. 

40;   Title,  etc.,  Co.  v.  Kerrigan,  150  People  v.  Simon,  176  id.  175. 

id.  289;  People  v.  Grissman,  92  Pac  «>  §   39if  infra;  Glos  v.   Holberg, 

949;  Tyler  v.  Judges,  175  Mass.  71;  220  111.   167;  Robinson  v.  Kerrigan, 

State  V.  Westfall,  85  Minn.  437;  and  157  CaL  40. 
see  chap.  49,  Gerard,  Titles  (5th  ed.). 
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As  a  rule  any  person  owning  land  may  make  the  application  for 
initial  registration  under  the  various  "  Torrens  acts."  ^*  This  act 
specifies  who  may  apply  for  registration.^^ 

The  object  of  "  Torrens  acts  "  is  to  enable  owners  to  register 
a  title  to  lands  and  to  make  subsequent  transfers  easier  and  less 
expensive.^ 

That  this  article  of  the  Real  Property  Law  is  a  beneficent  re- 
form remains  to  be  demonstrated.  That  it  is  at  all  comparable 
with  the  systems  in  operation  in  some  continental  states  of  Europe 
will  hardly  be  claimed  by  its  most  ardent  supporters.  When  the 
time  comes  for  a  real  reform  in  the  method  of  conveying  lands, 
H  will  be  administered  by  the  state  in  public  offices  wholly  devoted 
to  the  object,  and  in  ways  quite  different  from  those  prescribed 
by  this  article. 


u  Dewey  v.  Kimball,  8p  Minn. 
454,  463;  National  Bond,  etc.,  Co.  v. 
Alderson,  99  Minn.  137. 

68 


M  I  378,  infra. 

s^Glos  V.  Kingman,  207  IlL  31. 
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§  371.  Applications  and  proceeding  to  be  in  fhe  supreme 
court;  title  part  of  special  term.  The  application  for  reg- 
istration must  be  made  to  the  supreme  court;  and  for  that 
purpose  said  court  shall  be  always  open;  and  its  orders,  judg- 
ments and  decrees  in  cases  coming  under  this  article  may  be 
made  and  entered  as  well  in  vacation  as  in  term  time.  The 
proceedings  upon  such  applications  shall  have  the  effect  of 
proceedings  in  rem  against  the  land,  and  the  judgments  shall 
operate  directly  on  the  land  and  vest  and  establish  title 
thereto.  An  issue  raised  in  such  a  case  shall  be  tried  at  a 
special  term  of  said  court,  in  the  county  in  which  the  applica- 
tion is  filed,  by  the  court  or  a  referee,  except  that  an  issue  of 
fact  may  be  tried  by  a  jury,  in  the  manner  prescribed  by  the 
constitution  and  code  of  civil  procedure.  When  in  any 
county  the  amount  of  business  under  this  article  makes  it 
necessary  or  proper  that  one  of  more  justices  of  said  court 
should  devote  his  or  their  entire  time  to  such  business,  the 
appellate  division  of  the  judicial  department  in  which  such 
county  is  situated  shall  designate  as  many  justices  as  may 
be  deemed  necessary,  to  constitute  the  "  title  part "  of  the 
special  term  in  that  court;  said  appellate  division  may  pro- 
vide by  rules  of  practice  for  the  conduct,  in  said  title  part, 
of  the  business  coming  under  this  article  in  such  county. 
Said  appellate  division  may  assign  one  or  more  additional 
justices  to  said  "  title  part "  of  the  special  term,  or  with- 
draw one  or  more  justices  therefrom,  as  the  business  coming 
under  this  article  and  the  availability  of  the  supreme  court 
justices  may  require  and  make  proper.  One  of  the  justices 
so  assigned  to  the  "  title  part "  of  the  special  term  in  any 
county  shall  be  designated  by  said  appellate  division  to  have 
general  supervision  and  control  of  the  business  coming  under 
this  article  in  that  county. 


Formerly  section  3,  chapter  444,  Laws  of  1908.®* 


Comment.  In  some  countries  a  special  land  court  is  created  for 
the  purpose  of  administering  the  judicial  work  which  is  necessary 
under  any  system  of  title  registration  thus  far  suggested.    Without 

w  Repealed  8  460,  infra. 
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such  special  courts,  the  delay  in  initial  registration  is  ordinarily  very 
great.  The  land  courts  are  courts  of  record  necessarily.  The 
Constitution  of  this  State  forbids  the  creation  of  a  court  of  record 
by  the  Legislature.  Consequently  this  act  provides  that  the  Su- 
preme Court  of  the  State  shall  be  the  court  in  which  proceedings 
under  this  article  shall  be  conducted. 

It  is  unfortunate  for  the  success  of  this  act  that  the  Constitution 
of  this  State  precludes  the  creation  of  a  land  court.  A  special  court 
for  the  administration  of  the  Title  Registration  Law,  with  its  judges 
learned  in  the  special  learning  of  conveyancing,  is  generally  re- 
garded by  the  upholders  of  Torrens'  system  as  essential  to  a  good 
administration  of  that  system.  It  must  be  confessed  that  this  claim 
is  not  without  reason.  In  Massachusetts  the  Land  Court  has  gen- 
eral jurisdiction  of  land  registration  matters. 

Trial  by  Jury.  An  issue  of  fact  on  a  legal  title  to  land  must  be 
tried  by  jury  in  this  State,  unless  such  a  mode  of  trial  be  waived.** 
Therefore,  this  section  so  provides. 

Jvisdiction.  The  court,  unless  the  act  so  provides,  has  ordi- 
narily no  power,  in  a  proceeding  to  register  a  title,  to  grant  inciden- 
tal relief,  such  as  to  remove  a  cloud  on  the  title,  where  the  proof 
does  not  warrant  the  registration  of  the  title.**  In  Minnesota  the 
court  cannot  foreclose,  or  enforce  decrees  or  incumbrances,  but 
it  may  determine  their  validity.*^ 

MVan   Alst   v.    Hunter,    i   Johns.  MGlos   v.    Kingman,  207   111.   26; 

Ch.    148,    155;    Weed   v.    Weed,    94  sed  cf.   9  390,  infra;  Woburn  First 

N.  Y.  243;  Anderson  v.   Anderson,  Nat.    Bank   v.   Woburn,    192    Mass. 

112  id.   104;  Chipman  v.   Montgom-  220;  Reed  v.  Siddall,  94  Minn.  216. 

ery,  63  id.  221;  cf.  Tonnelc  v.  Wet-  ^^Rccd  v.  Siddall,  94  Minn,  216. 
more,  195  N.  Y.  436. 
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§  372.  County  clerks  and  registers  to  be  registrars  of  title. 

County  clerks  in  the  several  counties  of  the  state,  except 
the  counties  that  may  have  registers,  and  in  the  latter  coun- 
ties the  registers  of  said  counties  shall  be  "  registrars  "  of 
titles  in  their  respective  counties.  All  laws  relative  to  reg- 
isters, county  clerks  and  their  deputies  shall  extend  to  regis- 
trars and  their  deputies,  so  far  as  the  same  may  be  appli- 
cable, except  as  in  this  article  otherwise  provided.  Reg- 
istrars of  titles  shall  be  county  officers,  within  the  meaning 
of  the  laws  of  this  state. 

Formerly  section  4,  chapter  444,  Laws  of  1908.^ 

Comment.  The  "  registrar  "  is  in  reality  the  clerk  of  the  "  Land 
court "  erected  in  the  Supreme  Court.  This  act  is  so  designed  as 
to  cast  the  burden  of  the  important  office  of  registrar  on  the  existing 
county  clerks,  who  in  term  time  are  generally  very  busy  officials. 
In  the  more  populous  counties,  the  registers  of  deeds  are  to  be 
registrars.  The  registrar's  office  is  the  centre  of  administration  of 
the  entire  system,  and  it  is  in  his  office  if  anywhere,  under  this  act, 
that  the  condition  of  a  registered  title  must  be  made  to  appear. 
If  the  office  of  the  registrar  is  not  highly  organized  and  very  effi- 
cient in  this  particular,  the  success  of  registration  under  this  act 
will  be  hampered  accordingly.  Much,  therefore,  depends  on  the 
particular  registrar,  and  on  his  familiarity  and  interest  in  the  suc- 
cessful administration  of  the  law-  Taking  into  consideration  the 
complexity  of  the  law,  it  remains  to  be  seen  whether  the  county 
officials  are  more  interested  in  the  old  system  of  conveyancing,  or 
in  the  new.  If  in  the  former,  it  is  to  be  apprehended  that  the 
efficiency' of  that  particular  registrar's  office  will  not  be  great,  espe- 
cially if  business  is  pressing. 

From  the  beginning  of  the  proceedings  taken  under  this  act,  the 
registrar  is  charged  with  most  important  duties  and  functions:  he 
must  keep  various  indexes  of  the  proceedings  at  different  stages.®^ 
The  "  Torrens  laws  "  generally  seem  to  assume  that  original  papers 
affecting  title  shall  remain  on  file  in  the  public  offices.  This  of 
itself  requires  great  care  on  the  part  of  registrars.*** 

88  Repealed.     See  I  460,  infra.  ^Set    §§   379,   380,   381.  382,  383* 

»fl  See    IS   383,   385,   393,   394,   395,       384,  385,  393,  394,  395,  397,  4o6,  407, 
408,  409,  410,  415,  417,  418,  421.  408,  409,  410,  etc. 
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§  373.  Registrar's  bond.  Every  registrar,  before  entering  upon 
his  duties  as  registrar,  shall  g^ve  a  bond  with  sufficient  se- 
curity, to  be  approved  by  a  justice  of  the  supreme  court,  pay- 
able to  the  people  of  the  state  of  New  York,  in  a  penal  sum 
the  same  as  that  for  his  bond  as  register  or  county  clerk, 
conditioned  for  the  faithful  discharge  of  his  duties,  and 
to  deliver  up  all  papers,  books,  records  and  other  property 
belonging  to  the  county  or  appertaining  to  his  office  as  reg- 
istrar of  titles,  whole,  safe  and  undefaced,  when  lawfully 
required  so  to  do,  which  bond  shall  .be  filed  in  the  office  of 
the  secretary  of  state. 

Fonnerly  section  5,  chapter  444,  Laws  of  1908.^ 

Comment  The  office  and  duty  of  registrar  under  this  act  are  very 
important.  As  already  stated  his  office  is  the  administrative  centre 
of  the  whole  system.  Any  fraud,  bad  faith  or  deceit  on  the  part 
of  a  registrar  will  have  the  most  far-reaching  consequence  on  a 
registered  title.  It  is  very  proper,  therefore,  that  this  act  requires 
of  county  clerks  and  registers,  or  recorders,  of  deeds,  a  special 
hond  as  registrar. 

As  was  said  in  People  v.  Simon,*^  "  It  would  be  impracticable 
and  unprofitable  to  attempt  to  give  a  construction  to  every  provision 
of  this  article.  In  the  determination  of  its  constitutionality  every 
reasonable  doubt  must  be  resolved  in  favor  of  the  law.  But  a  long 
time  must  elapse  before  all  questions  of  law  naturally  arising  on 
the  various  sections  can  be  determined  by  the  courts  of  this  State/' 

The  functions  of  the  registrar  are  not  judicial  but  ministerial  ;^ 
if  they  had  been  made  judicial  the  act  would  have  been  uncon- 
stitutional.** 

^  Repealed.  See  S  460,  infra,  ^  People  v.  Chase,  165  IlL  527. 

« 176  IlL  165. 

^Robinson  v.  Kerrigan,  151  CaL 
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§374.  Deputy  registrars'    powers   and   duties.     In  any 

county  where  the  business  under  this  article  so  requires,  the 
registrar  may  appoint  a  chief  deputy  and  as  many  other 
deputies  as  are  needed.  But  no  one  unless  he  is  also  a  dep- 
uty register  or  an  assistant  deputy  register  appointed  under 
statutory  authority,  or  a  deputy  county  clerk,  shall  be  ap- 
pointed as  such  deputy  registrar  unless  he  is  an  "  official 
examiner  of  title  "  as  described  and  required  by  section  three 
hundred  and  seventy-seven  of  this  chapter.  Deputies  may 
perform  any  and  all  duties  of  the  registrar  in  the  name  of 
the  registrar,  and  the  acts  of  such  deputies  shall  be  held  to 
be  the  acts  of  the  registrar,  and  in  case  of  the  death  of  the 
registrar,  or  his  removal  from  office,  the  chief  deputy  shall 
thereupon  become  the  acting  registrar  until  such  vacancy 
shall  be  filled  according  to  law,  and  he  shall  file  a  like  bond 
and  be  vested  with  the  same  powers  and  subject  to  the  same 
responsibilities  and  entitled  to  the  same  compensation  as  in 
the  case  of  the  registrar. 

(As  amended  by  chapter  305,  Laws  of  iQOp.) 
Formerly  section  6  of  chapter  444,  Laws  of  1908.^    ~ 

Comment  This  section  has  been  amended  since  the  passage  of  the 
Consolidated  Real  Property  Law  so  as  to  call  for  an  assistant 
deputy  register  "  to  be  appointed  under  statutory  authority." 

The  officials  called  for  under  this  section  are  administrative 
officers  who  have  no  judicial  functions.  If  they  have  any  such 
conferred  on  them  by  this  act,  it  is  undoubtedly  in  violation  of  the 
Constitution.** 

^Repealed.     See  S  460,  m/ro^ 
*«  State   V.   Guilbert,   56   Ohio   St 
575;  People  V.  Chase,  165  111.  127. 


^  375  Title  Registration.  1079 

§375.  Compensation  of  registrars  and  deputy  registrars 

and  registration  clerks.  Where  county  clerks  and  regis- 
ters are  already  salaried  officials,  the  local  authorities  (county 
officials  who  provide  for  county  expenses)  shall  fix  their 
additional  compensation  as  registrars,  also  the  compensa- 
tion of  deputy  registrars,  the  clerks,  et  cetera,  needed  to 
carry  on  the  work  under  this  article.  Where  a  county  clerk 
or  a  register  is  compensated  directly  by  the  fees  paid  to  him- 
self, his  deputies  and  assistants,  the  fees  paid  to  him  as  reg- 
istrar shall  take  the  usual  course  and  be  used  to  compensate 
deputies,  clerks,  et  cetera,  at  such  rates  as  the  registrar  may 
fix,  the  remainder  to  belong  to  him. 

Formerly  section  7,  chapter  444,  Laws  of  ipoS.^' 

Comment  This  section  undoubtedly  gives  too  great  latitude  to 
the  local  authorities  to  make  it  sure  that  this  act  will  be  entirely 
successful  in  application.  If  the  registrar  is  to  perform  the  multi- 
farious and  complicated  duties  of  the  office  of  registrar,  the  prepa- 
ration for  installing  the  system  must  be  very  great,  and  a  large 
outlay  is  both  essential  and  necessary.  Any  penny-wise  economy  at 
the  outset  would  be  a  mistake,  as  the  entire  success  of  the  system 
of  registration  depends  on  the  care  and  efficiency  given  to  its  ad- 
ministration. Without  that  care,  the  system,  however  perfect  in 
theory,  will  be  found  to  be  a  failure  in  practice. 

The  reader  will  please  notice  that  the  observations  offered  on 
the  various  sections  of  this  article  are  necessarily  very  tentative 
and  desultory.  The  commentary  on  any  statute  can  be  useful  tech- 
nically only  in  so  far  as  it  is  supported  by  authority,  and  thus  far 
the  practice  under  this  article  affords  none. 

4Y  Repealed.    See  I  /fio,  infra. 
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§376.  Disposition  and  use  of  fees  received  by  registrar. 

All  fees  received  by  a  registrar,  for  the  performance  of  the 
duties  devolving  upon  him  pursuant  to  this  article,  shall  be 
disposed  of  in  such  manner  as  the  other  fees  paid  to  county 
clerks  and  registers,  with  the  following  proviso:  In  those 
counties  where  registrars  under  this  article  are  or  shall  be- 
come salaried  officials,  all  fees  paid  for  the  registration  of 
titles  shall  be  kept  separate  by  the  registrars  and  serve,  so  far 
as  they  are  necessary  or  adequate,  to  pay  the  expenses  of 
registering  titles  and  the  other  duties  for  which  charges  arc 
made.  It  shall  be  the  duty  of  the  local  authorities  who  pro- 
vide for  county  expenses  to  provide  such  accommodations, 
help,  safes,  books,  papers  and  for  such  other  expenses  as  may 
properly  be  required  by  the  registrar  in  the  conduct  of  his 
office. 

Formerly  section  8,  chapter  444,  Laws  1906.^ 

Comment  The  remarks  made  on  the  preceding  section  of  this 
article  apply  with  full  force  to  this  section.  The  local  authorities 
are,  it  is  to  be  feared,  given  a  too  elastic  power,  which  should  have 
been  placed,  if  possible,  in  some  central  State  authority,  ultimately 
to  be  charged  with  the  administration  of  the  entire  system  of  land 
transfers. 

If,  on  the  other  hand,  the  local  authorities  are  too  parsimonious 
in  their  first  outlay  and  provision  for  the  initial  registration  of 
titles,  or  if  they  fail  to  provide  the  proper  books  and  other  material 
really  necessary  to  enable  a  visitor  to  inspect  at  a  glance  the  con- 
dition of  a  registered  title,  this  act,  however  perfect  it  may  be  in 
theory,  will  no  doubt  prove  a  failure  in  practice. 

It  is  estimated  that  up  to  this  time,  very  little  use.  has  been  made 
in  this  State  of  title  registration  under  this  article.  So  far  as  the 
evidence  discloses,  the  article  does  not  respond  to  any  general  public 

need. 

tf  Repealed.    See  §  460,  infra. 
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§  377.  Official  examiners  of  title.    Before  application  is  made 

for  the  registration  of  a  title,  it  must  be  thoroughly  exam- 
ined and  certified  by  an  "  official  examiner  of  title."  A  per- 
son duly  admitted  to  practice  as  an  attorney  and  counselor- 
at-law  in  the  courts  of  record  of  this  state,  or  a  corporation 
duly  incorporated  under  and  by  virtue  of  the  laws  of  this 
state,  and  by  said  laws  duly  authorized  to  guarantee  or  in- 
sure titles  to  real  property  in  this  state,  and  no  other  person, 
corporation,  or  institution,  may  be  admitted  to  the  office  or 
position  of,  and  licensed  to  practice  as,  an  official  examiner 
of  title.  The  court  of  appeals  shall  prescribe  rules  provid- 
ing for  the  methods  of  ascertaining  the  fitness  of  individual 
applicants  for  license  to  practice  as  such  examiners,  and  in 
doing  so,  shall  take  into  account  the  length  of  time  during 
which  applicants  have  practiced  law  and  the  amount  of  work 
that  they  have  done  in  the  examination  of  titles  to  real  prop- 
erty. In  the  case  of  experienced  examiners  of  such  titles, 
provision  may  be  made  for  licensing  them^  without  examina- 
tion, to  practice  as  "  official  examiners  of  title."  After  com- 
plying with  the  rules  and  requirements  prescribed  by  the 
court  of  appeals  pursuant  to  this  section,  an  individual  appli- 
cant may  be  licensed  and  admitted  to  practice  as  an  official 
examiner  of  title  in  this  state,  by  an  order  of  the  appellate 
division  of  the  supreme  court  of  the  department  in  which 
he  resides,  or  in  which  he  has  an  office  for  the  regular  prac- 
tice of  law.  He  may  be  required  to  give  such  a  bond  as  the 
court  may  prescribe.  A  corporation  may  be  licensed  and 
admitted  to  practice  as  an  official  examiner  of  title  by  an 
order  of  the  appellate  division  of  the  supreme  court  of  the 
department  in  which  it  has  its  principal  place  of  business, 
which  order  shall  be  made  on  the  certificate  of  the  proper 
state  official  that  such  corporation  is  duly  incorporated  under 
and  by  virtue  of  the  laws  of  this  state,  and  by  said  laws  au- 
thorized to  guarantee  or  insure  titles  to  real  property  within 
this  state.  Any  official  examiner  of  title  in  counties  not 
exceeding  three  hundred  thousand  inhabitants  may  base  the 
certificate  and  affidavis  required  by  this  article,  upon 
searches  and  abstracts  of  title  made  by  a  corporation  duly 
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organized  under  and  by  virtue  of  the  laws  of  this  state,  and 
by  said  laws  duly  authorized  to  make  and  to  certify  to 
searches  and  abstracts  of  title,  provided,  however,  that  said 
abstract  company  shall  have  been  incorporated  for  a  period 
of  at  least  two  years  before  the  passage  of  this  article. 

Formerly  section  9,  chapter  444,  Laws  of  1908.^ 

Comment.  Pursuant  to  this  section  the  Court  of  Appeals  have 
established  rules  relating  to  applications  to  practice  as  official  ex- 
aminers of  title.^ 

An  official  examiner  of  title  under  the  "  Torrens  Acts  of  Illinois," 
it  is  said,  generally  occupies  to  the  court  in  which  an  application 
for  registration  is  pending  a  position  similar  to  that  of  a  master 
in  chancery.^*  Under  the  New  York  act  his  duties  and  the  form 
of  his  certificate  of  title  are  prescribed.® 

In  New  York  State  a  corporation  may,  it  seems,  oe  made  an 
*' examiner  of  title."  How  far  this  authority  is  constitutional  or 
regular  has  thus  far  not  been  decided.  If  a  particular  corporation 
has  not  the  power  to  fill  the  office  of  an  examiner  by  its  original 
charter,  or  if  it  be  incorporated  under  a  general  act,  it  may  be 
doubtful  whether  this  section  in  itself  is  sufficient  to  qualify  it. 

If  official  examiners  are  charged  with  judicial  duties  or  func- 
tions, the  act  is  unconstitutional.^ 

The  official  examiners  must  have  the  confidence  of  the  community 
in  order  to  insure  the  general  acceptance  of  a  voluntary  registration 
law.  Otherwise  purchasers  and  lenders  will  not  rely  on  the  pre- 
liminary examinations  of  title  by  the  official  examiner,  and  will 
continue  to  prefer  their  own  attorneys,  as  before  the  act.  The 
results  of  a  mistake  on  the  part  of  the  official  examiner  for  a  long 
time  to  come  will  be  an  unknown  quantity.  A  purchaser  will 
naturally  be  in  great  uncertainty  on  this  point. 

<»  Repealed.     See  §  460,  infra.  M  See  IS  377,  380,  434,  infra. 

wSee  Gerard  on  Titles  (5th  ed.),  M  State  v.  Guilbcrt,  56  Ohio  St 
1015.  575;  People  V.  Chase,  165  III.  127. 

w  See  Glos  v.  Holberg,  220  III. 
167;  Gage  V.  Consumers'  Electric 
Light  Co.,  194  id.  30. 
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§  378.  What  owners  may  apply;  what  titles  may  be  regis- 
tered. Application  for  registration  of  title  may  be  made 
by  the  following  persons : 

First.  The  person  or  persons  who  claim  singly  or  col- 
lectively, to  own  in  fee  simple  the  legal  estate  in  land,  or  in 
•  some  right  in  or  over  land,  and  who  hold  and  possess  such 
land  or  such  right. 

Second.  The  person  or  persons  who  claim,  singly  or  col- 
lectively, to  own  a  contract  for  the  purchase  in  fee  simple  of 
the  legal  estate  in  land,  or  in  some  right  in  or  over  land, 
from  the  owner  thereof. 

Third.  The  person  or  persons  who  claim,  singly  or  col- 
lectively, to  have  the  power  of  appointing  or  disposing  in 
fee  simple  of  the  legal  estate  in  land,  or  in  some  right  in  or 
over  land.  No  tide  to  a  mortgage,  lien,  trust,  charge  or 
estate  less  than  a  fee  simple  shall  be  registered,  unless  the 
title  to  the  legal  estate  in  fee  simple  in  the  same  property  is 
first  registered.  When  the  application  is  made  by  the 
holder  of  a  contract  to  purchase,  it  shall  refer  to  the  owner- 
ship of  the  proposed  vendor,  and  to  the  contract  of  purchase 
and  sale.  Registration  in  the  name  of  the  holder  of  the 
contract  shall  not  be  made,  except  on  the  production  of  a 
proper  transfer  of  title  under  and  pursuant  to  the  contract, 
or  the  consent  in  writing,  duly  acknowledged,  of  the  pro- 
posed vendor  named  in  the  contract  and  his  wife,  if  he  be 
married.  Such  transfer  or  consent  may  be  made  after  the 
commencement  of  the  registration  proceedings  or  action.  It 
shall  not  be  an  objection  to  bringing  real  property  under 
this  article  that  the  estate  or  interest  of  the  applicant  is 
subject  to  any  outstanding  lesser  estate,  mortgage,  tnist, 
charge,  or  other  lien  or  right.  But  any  such  lesser  estate, 
mortgage,  trust,  charge,  or  other  lien  or  right  shall  be  duly 
noted  on  the  certificate  of  registration  when  issued. 

Formerly  section  lo,  chapter  444,  Laws  of  1908. 

Comment.    Under  all  the  acts  for  initial  registration  of  title  it  is 
essential,  that  the  applicant  or  applicants  should  show  a  good  title  in 
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ord-er  to  warrant  initial  registration."  Under  some  registration  acts 
only  owners  of  a  fee  simple,  resident  or  nonresident,  may  apply.* 
Under  others  of  such  acts  persons  owning  land  or  an  estate  or 
interest  therein  may  apply  to  have  such  title  registered-^  Adverse 
claims  may  be  registered  in  Massachusetts.  Other  States  require 
the  applicant  to  be  in  possession  of  the  land.  The  foregoing  sec- 
tion of  this  act  is  not  so  broad  as  that  of  some  other  States;  it 
excepts  titles  of  mortgagees  and  lienors  from  registration,  unless 
a  fee  simple  title  is  first  registered,  and  it  seems  to  require  the 
owners  to  be  in  possession.*^ 

This  section  provides,  in  substance,  that  those  having  a  power 
to  appoint  estates  in  fee  simple,  or  some  lesser  interest,  may 
register.  But  suppose  that  such  a  power  is  a  power  in  trust,  can 
the  trustees  of  such  a  power  register  without  the  consent  of  the 
ultimate  beneficiaries?  It  would  hardly  be  safe  for  such  trustees 
to  make  the  essay  without  the  direction  of  the  court,  or  they  might 
find  themselves  in  difficulty.  So,  where  the  power  is  a  beneficial 
power,  if  there  are  estates  limited  in  remainder  on  default  of  the 
execution  of  the  power. 

MGlos   V.   Kingman,   207   111.   26;         «5  8,  Illinois  Act 
Glos  V.  Mickow,  211  id.  217;  Glos  v.'        (^Minnesota,  Manitoba. 
Holberg,  220  id  167.  w  §  378^  supra. 
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§  379.  Contents    of   application   for   registration;    other 

papers  to  be  filed.  The  application  for  registration  shall 
be  made  by  filing  a  complaint,  as  required  by  section  three 
hundred  and  seventy  of  this  chapter.  Except  as  otherwise 
specified  herein,  the  complaint  (and  the  summons  in  the 
action)  shall  name  as  parties  to  the  action  all  persons  hav- 
ing or  claiming  any  right  or  interest  in  or  lien  upon  the 
property,  or  any  part  thereof,  as  shown  by  the  examiner's 
certificate  of  title  hereinafter  described,  and  such  additional 
parties  as  may  be  designated  by  the  court  in  its  order  direct- 
ing  the  issuance  and  service  of  the  summons,  and  the  com- 
plaint and  summons  shall  have  the  forms  and  effects  pre- 
scribed for  them  by  the  code  of  civil  procedure.  The  com- 
plaint shall  set  forth,  in  addition  to  any  other  proper  allega- 
tions: 

a.  The  name  and  post-office  address  of  each  of  the  plain- 
tiffs, and  when  made  by  one  acting  in  behalf  of  another,  the 
name  and  post-office  address  and  capacity  of  the  person  so 
acting. 

b.  Whether  or  not  each  of  the  plaintiffs  (except  in  case  of 
a  corporation)  is  married,  and,  if  married,  the  name  and 
post-office  address  of  the  husband  or  wife,  and,  if  unmar- 
ried, whether  he  or  she  has  been  married,  and  if  so,  when  and 
how  the  marriage  relation  terminated,  and,  if  the  marriage 
was  terminated  by  annulment  or  divorce,  when,  where  and 
by  what  court  the  annulment  or  divorce  was  granted,  and 
for  the  misconduct,  if  any,  of  which  party  it  was  granted. 

c.  That  each  of  the  plaintiffs  is  of  the  full  age  of  twenty- 
one  years  and  free  from  any  disability,  or,  if  he  is  a  minor 
or  under  disability,  his  age  or  the  nature  of  such  disability, 
and  the  authority  of  the  person  by  whom  his  application  is 
made. 

d.  The  names  and  post-office  addresses  of  the  defendants 
(and  whether  of  not  any  of  them  are  infants  or  otherwise 
incapacitated)  as  far  as  known  or  reasonably  ascertainable; 
a  description  of  those  whose  names  are  unknown,  as  pre- 
scribed by  section  four  hundred  and  fifty-one  of  the  code 
of  civil  procedure;  and  a  designation  of  all  other  possible 
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owners  and  claimants  of  the  property  or  any  right  or  in- 
terest in  or  lien  upon  the  property  or  any  part  thereof  as 
"  all  other  persons,  if  any,  having  any  right  or  interest  in 
or  lien  upon  said  property  (herein  described)  or  any  part 
thereof."  In  addition  to  the  defendants  above  specified, 
the  complaint  shall  specifically  name  as  defendants  the  people 
of  the  state  of  New  York,  and  also  all  persons  who  have 
filed  any  caution  or  cautions  against  the  registration  of 
such  property,  as  provided  for  by  section  three  himdred  and 
eighty-three  of  this  chapter. 

e.  A  proper  reference  to  the  official  examiner's  certificate 
of  title ;  and  to  the  survey,  map  or  plan  of  the  property ;  each 
of  which  is  to  be  annexed  as  an  exhibit  to  the  complaint, 
and  made  and  declared  by  the  complaint  to  be  a  part  thereof. 

f.  A  statement,  when  such  is  the  case,  that  the  com- 
plaint is  made  by,  or  on  behalf  of,  the  owner  of  the  contract 
to  purchase  said  property. 

g.  A  prayer  that  the  title  be  duly  registered,  as  belonging- 
to  and  vested  in  the  plaintiff  or  plaintiffs,  or  as  the  facts  may 
require  at  the  time  of  such  registration,  in  the  manner  set 
forth  in  the  said  certificate  of  title  or  otherwise;  and  that 
the  court  may  order  the  issuance  of  the  summons  and  ser- 
vice of  the  summons  and  the  proper  notice,  as  hereinafter 
directed,  on  all  the  defendants  who  have  not  duly  appeared 
in  the  action.  The  court  may  require  additional  facts  to  be 
stated  in  the  complaint,  and  may  require  the  filing  of  any 
additional  paper  or  evidence.  It  may  also  require  the  com- 
plaint to  be  amended  and  reverified  as  the  circumstances  of 

1 

the  case  may  demand  or  make  proper. 

Formerly  section  ii^  chapter  444,  Laws  of  igcSJ^ 

Comment.  It  is  highly  essential,  under  any  proceeding  to  regis- 
ter a  title,  that  the  application  for  registration  shall  describe  the 
premises  to  be  affected  with  particularity.**  Otherwise  confusion 
ensues  and  adjoining  owners  may  be  greatly  prejudiced.  But  the 
land  affected  may  be  described  by  affixing  the  official  examiners* 

<v  Repealed.    See  I  460,  infra,  i^Qos  ▼.  Bragdon,  229  HI  223. 
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certificate  of  title  referred  to  in  the  next  section.*^  This  act  re- 
quires also  an  official  survey,^  and  it  seems  to  avoid  some  of  the 
dangers  of  loose  descriptions,  apparent  under  the  registration  acts 
of  some  other  countries. 

Very  lately  there  was  an  action  brought  in  this  State  by  an 
owner  of  land  adjoining  a  parcel  sought  to  be  registered,  claiming 
that  the  description  of  such  parcel  affected  his  rights  adversely. 
Unless  great  care  is  taken  in  applications  for  registration  such 
actions  are  likely  to  arise,  as  the  registration  will  be  most  preju- 
dicial in  the  end  to  such  adjoining  owners  whose  property  is  in- 
cluded either  through  error  or  design. 

«>  See  i  j8o^  infra.  «i  See  I  381,  infra. 
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§380.  Examiner's  certificate  of  title;  other  evidences  of 

title.      The  official  examiner's  certihcate  of  the  title  re- 
ferred to  in  section  three  hundred  and  seventy-nine  shall 
accompany  the  complaint  as  an  exhibit,  and  be  made  a  part 
thereof.    An  individual  examiner,  who  makes  the  certificate, 
shall  annex  thereto  his  affidavit  that  the  same  is  true  in  every 
particular,  to  the  best  of  his  knowledge  and  belief,  and  that 
he  has  employed  all  usual  means  and  methods  for  ascer- 
taining the  truth  thereof,  and  all  the  facts  and  circumstances 
affecting  and  concerning  the  title  to  said  property.    A  cor- 
porate official  examiner,   that  makes  the  certificate,  shall 
annex  thereto  its  policy  of  guarantee  or  insurance  of  the 
title  as  shown  by  the  certificate,  for  an  amount  to  be  fixed 
by  it  and  the  plaintiff  or  plaintiffs,  which  amount  shall  not 
be  less  than  the  last  valuation  of  the  property  or  interest 
insured,  for  the  purpose  of  local  annual  taxation,  or  its 
proper  proportion  thereof;  which  guarantee  or  insurance 
shall  be  made  in  favor  of  the  plaintiff,  and  the  people 
of  the  state  of  New  York,  and  shall  inure  to  the  benefit 
of,   and  be  recoverable  upon  by,   any  one  who  may  be 
injured  in  any  way  within  ten  years  after  the  filing  of 
said   policy   of   guarantee   or   insurance,   because   of  any 
error,  fraud,  omission  or  misdescription  in  said  certificate. 
Said  official  examiner's  certificate  shall  set  forth  the  exact 
state  and  condition  of  the  title  sought  to  be  regfistered  in 
the  action,  and  the  names  and  post-office  addresses  as  far 
as  known  or  reasonably  ascertainable,  and  the  rights  or 
interests,   or  claimed  rights  or  interests,  of  the  plaintiff 
and  all  other  persons  having  or  claiming  any  rights  or 
interest  in  or  liens  upon  said  property  or  any  part  thereof, 
and  the  names  and  post-office  addresses  of  the  owners  in 
fee  simple  of  the  surrounding  contagious  properties,  as  far 
as  they  are  known  or  can  be  reasonably  ascertained  by 
inquiry  on  said  properties;  and,  as  to  actual  or  possible 
owners  or  claimants  of  the  property  sought  to  be  registered, 
not  known  or  not  found,  it  shall  state  fully  what  search 
and  efforts  have  been  made  to  find  them.     All  possible 
owners    and    claimants    of    the    property   sought    to   be 
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registered,  or  any  right  or  interest  therein  or  lien  thereon 
or  in  or  on  any  port  thereof,  who  cannot  be  otherwise 
described,  shall  be  designated  in  the  certificate,  and  in  the 
summons   and   complaint,   by   the  expression,    "  all  other 
persons,  if  any,  who  have  any  right  or  interest  in  or  lien 
upon  said  property  or  any  part  thereof."     By  the  state- 
ments of  fact  contained  in  said  certificate  of  title,  or  by 
separate    accompanying    affidavits,    or    by    any    other    or 
additional  evidence,  if  necessary,  stating  the  facts,  or  by 
any  or   all  of  these,   sufficient  facts   must  be  shown  to 
satisfy  the  court  that  all  owners  and  claimants  of  the  prop- 
•  erty  sought  to  be  registered,  or  of  any  right  or  interest  in 
or  lien  upon  the  same  or  any  part  thereof,  who  could  be 
found  by  diligent  inquiry  are  duly  and  specifically  named 
and  made  parties  to  the  action.    The  question  of  the  suf- 
ficiency of  the  proof  that  all  such  owners  and  claimants 
who   could   be   found   by   diligent  inquiry  are   duly   and 
specifically  named  and  made  parties  to  the  action  shall  be 
for  the  court ;  its  decision  that  such  proof  is  sufficient  shall 
be  shown  by  its  making  the  order  for  the  service  of  the 
summons  and  the  commencement  of  the  action  as  prescribed 
in  this  article,  and  such  decision  or  order  shall  not  be  drawn 
in  question  after  six  months  from  the  time  when  the  final 
judgment  in  the  action  is  entered.    There  shall  be  filed,  with 
said  certificate  of  title,  the  abstract  of  title  and  the  searches 
made  or  used  by  the  official  examiner  in  the  process  of  his 
work  of  examining  the  title;  also  all  the  other  proper  evi- 
dences of  the  due  examination  of  the  title,  and  all  original 
tntmiments  of  title  within  the  plaintiff's  control.    Such  origi- 
nal muniments  of  title  as  affect  land  not  included  in  the 
action  may  be  withdrawn  upon  filing  certified  copies  thereof. 
After  final  judgment,  or  other  termination  of  the  action, 
the  plaintiff  or  other  owner  may,  with  the  consent  of  the 
court,  withdraw  original  muniments  of  title,  abstracts,  or 
searches.     The  examiner's  certificate  of  title  shall  contain 
a  short  form  of  description  of  the  property,  the  title  to 
which  is  sought  to  be  registered,  which  form  is  to  be  used 
in  the  notice  to  accompany  and  be  served  with  the  sum- 
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nxmSy  ^s  provided  by  section  three  hundred  and  eighty-six 
of  this  chapter.  The  court  shall  approve  of  such  form  be- 
fore it  is  used  in  said  notice,  and  such  approval  shall  be 
shown  by  the  making  of  the  order  for  the  service  of  the 
summons  and  notice.  Said  examiner's  certificate  shall  con- 
tain,  or  be  accompanied  by,  any  other  or  further  informa- 
tion that  the  court  may  prescribe.  The  first  part  of  said 
certificate  shall  be  a  summary  of  the  results  thereby  shown, 
which  summary  shall  briefly  set  forth  the  exact  state  of  the 
title  to  said  property.  Said  certificate  shall  be  substan- 
tially in  the  form  set  out  in  section  four  hundred  and  thirty- 
four  of  this  chapter,  with  such  additions  or  modifications 
as  the  court  may  order. 

Formerly  section  12,  chapter  444,  Laws  of  igo8.^ 

Conunent.  In  Illinois  it  is  held,  that  under  the  Illinois  act  it  is 
not  within  the  province  of  the  examiner  to  make  ex  parte  exami- 
nations of  title  not  introduced  in  evidence,  and  he  cannot  consider 
abstracts  of  title  not  returned  in  his  report  and  not  offered  in  evi- 
dence.® But  up  to  this  point,  under  this  article,  flie  official  exam- 
iner in  New  York  deals  with  the  title  only  as  a  conveyancer  at 
common  law  deals  with  a  title  which  he  is  employed  to  examine.^ 

« Repealed.    See  I  460,  infra,  ^McQueston  v.  Atty.-General,  85 

«8Glos  V.   Holberg,  220   111.    167;      N.  E.  IQ37. 
Glos  V.  Grant  Building  Assoc.,  aa9 
id.  a^. 
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§  381.  Survey,  map,  or  plan  to  be  filed.  There  shall  be  filed 
with  the  complaint  and  annexed  thereto  as  an  exhibit  and 
made  a  part  thereof,  the  survey,  map  or  plan  of  the  land 
referred  to  in  section  three  hundred  and  seventy-nine  of 
this  chapter,  which  shall  be  made  by  a  competent  surveyor 
approved  by  the  court,  and  which  shall  clearly  show  the 
exact  boundaries  of  the  land  and  its  connection  with  ad- 
jacent lands  and  any  adjoining  or  neighboring  streets  and 
avenues,  and  all  encroachments,  if  any,  and  all  other  facts 
which  are  usually  shown  by  accurate  surveys.  If  any  ad- 
jacent land  is  already  registered,  the  survey  so  filed  with 
the  complaint  must  properly  connect  and  harmonize  with 
the  survey  of  such  previously  registered  land.  There  shall 
be  attached  to  said  survey,  map,  or  plan,  and  filed  with  it, 
an  affidavit  of  the  surveyor  by  whom  it  was  made,  that  it 
was  made  by  him  personally  or  under  his  immediate  super- 
vision and  direction;  that  it  is  a  survey,  map  or  plan  of 
the  property  described  in  the  certificate  of  title  of  the  ex- 
aminer, and  that  according  to  the  best  of  his  knowledge 
and  belief  said  property  is  included  in  the  boundaries  shown 
on  such  survey,  map  or  plan,  without  any  encroachments 
or  improper  erections,  except  as  follows  (stating  and  de- 
scribing any  encroachments  or  improper  location  of  build- 
ings, fences  or  other  structures) . 

Formerly  section  13,  chapter  444,  Laws  of  1908.® 

Comment.  It  is  apparent  that  in  this  State  an  official  survey  is 
intended  to  be  obligatory  upon  the  applicant.  Such  a  precaution, 
while  it  often  imposes  a  very  considerable  expense  to  the  applicant, 
is  undoubtedly  a  very  wise  measure  in  some  of  the  more  populous 
portions  of  the  State.  It  is  also  obvious,  that  if  this  article  is  to 
receive  a  general  acceptance,  the  position  of  official  surveyor  will 
be  very  important  and  can  be  made  very  lucrative,  unless  the  courts 
are  very  general  in  their  approval  of  the  surveyors  chosen  by  ap- 
plicants for  registration.  If  the  courts  are  too  general,  on  the  other 
hand,  incompetent  surveyors  may  be  employed  with  bad  results. 
The  law  will  probably  ultimately  regulate  the  appointment  of  offi- 
cial surveyors  in  some  more  acceptable  way. 

« Repealed.    See  f  460,  infra. 


1092  Title  Registration.     .  §  382 

§382.  Notice  of  application  and  of  pendeucy  of  action. 

At  the  time  when  the  application  for  registration  of  any 
property  is  filed,  the  plaintiff  shall  also  cause  to  be  filed  a 
notice  thereof  in  the  office  of  the  county  clerk  of  each  county 
where  the  property  is  situated,  which  notice  shall  be  made 
and  filed  in  the  manner  prescribed  by  section  sixteen  hun- 
dred and  seventy  of  the  code  of  civil  procedure,  and  shall 
be  indexed  against  the  names  of  the  plaintiff  and  all  known 
defendants  except  the  owners  of  abutting  properties,  and 
shall  constitute  notice  of  the  pendency  of  the  application^ 
and  of  the  action  when  the  same  is  commenced,  and  shall  be 
in  all  other  respects  the  same  as  a  notice  of  the  pendency  of 
an  action  under  section  sixteen  hundred  and  seventy  to  six- 
teen hundred  and  seventy-four  inclusive  of  the  code  of  civil 
procedure,  except  that,  if  the  application  be  dismissed,  or 
the  action  discontinued,  or  in  any  way  terminated  other 
than  by  registration  of  the  title,  no  order  for  the  cancel- 
lation of  such  notice  shall  be  made  by  the  court  until  it  is 
duly  and  fully  proved  to  the  court  that  the  provisions  of 
section  four  hundred  and  ten  of  this  chapter  have  been 
fully  complied  with  and  performed. 

Formerly  section  14,  chapter  444,  Laws  of  1908.^ 

Comment.  The  lis  pendens  called  for  by  this  section  might  be 
made  very  mischievous  if  it  could  be  availed  of  by  persons  claiming 
under  a  title  adverse  to  those  in  possession.  But  section  378  of 
this  article  requires  the  applicant  to  be  in  possession  and  seems  to 
preclude  adverse  possessors  from  the  benefits  of  this  article. 

If  every  claim  of  title  could  be  brought  under  this  article,  it 
would  afford  a  new  mode  of  trying  title,  and  prove  very  mis- 
chievous in  operation.  But  fortunately  this  article  is  so  framed 
as  to  prevent  a  result  so  contrary  to  the  settled  habits  of  the  people 
of  the  State. 

M  Repealed.    See  I  460^  infra. 
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§  383.  Filing  of  caution.  Any  person  claiming  to  have  any 
right  or  interest  in  or  lien  upon  any  real  property  or  any 
part  thereof,  may  file  with  the  registrar  a  written  notice, 
to  be  styled  a  "  caution/'  that  he  requires  written  notice  to 
be  given  to  him  of  any  application  for  the  registration  of 
the  title  of  said  real  property.  In  such  notice  he  shall  show 
how  he  claims  title,  right,  interest  or  lien,  and  shall  give  his 
own  post-office  address,  and  that  of  a  person  (who  may  be 
himself  or  not),  upon  whom  the  notice  may  be  served.  In 
case  of  any  application  to  register  said  title,  service  of  such 
notice  shall  be  made  within  ten  days  after  the  application 
is  filed,  by  mailing  said  notice  securely  inclosed  in  a  post- 
paid wrapper  and  directed  to  the  person  indicated  at  the 
place  named.  A  like  cautionary  notice  may  be  required  by 
the  owner  of  any  land,  as  to  the  registration  of  the  title 
of  any  or  all  of  the  land  abutting  upon  his  land,  with  the 
like  proceedings  in  all  respects.  There  shall  be  kept  by  the 
registrar  a  locality  index  of  the  cautionary  notices,  in  which 
the  same  shall  be  indexed  under  the  name  of  the  street  or 
road  upon  which  the  property  referred  to  in  the  notice  abuts, 
of  if  it  abuts  upon  none,  under  the  name  of  the  street  or  road 
which  is  nearest  to  it.  In  any  place,  however,  where  there 
is  a  land  map  giving  sections  and  dividing  the  property  into 
blocks,  the  index  shall  be  made  by  section  and  block  num- 
bers, and  as  far  as  convenient,  by  the  lot  numbers. 

Formerly  section  15,  chapter  444,  Laws  of  1906.^ 

Comment  This  is  the  first  sectk>n  which  looks  to  the  real  nature 
of  the  proceeding  for  registration.  Is  it  to  be  an  action  at  law,  a 
suit  in  personam,  or  one  in  rem?  Is  it  to  be  hostile?  Is  it  to  be  a 
regular  law  suit,  under  the  protection  of  those  constitutional  pro- 
visions which  enforce  "  due  process  of  law  "  on  all  tribunals  for 
the  trial  of  cases?  Some  of  these  important  questions  will  be  an- 
swered hereafter  under  subsequent  sections  of  this  act.  This  sec- 
tion seems  to  assume  that  the  proceedings  under  the  act  are  mina- 

^  Repealed.    See  I  460,  infra. 
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tory,  and  may  be  even  hostile,  and  thus  affect  claimants  to  the  res 
adversely.  Otherwise  the  filing  of  a  caution  with  such  particular- 
ity would  not  be  required.*®  •The  registrar  must  duly  index  the 
cautions  in  a  locality  index.** 

« Sec  I  390,  infra.  ••II  zn  383,  supra. 
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§  384.  Agent  of  nonresident  applicant.     If  the  applicant  is 

not  a  resident  of  the  state,  he  shall  file  with  his  applica- 
tion  a  paper  appointing  an  agent  residing  in  the  state,  giving 
his  name  in  full  and  post-office  address,  and  shall  therein 
agree  that  the  service  of  any  legal  process,  in  proceedings 
under  or  growing  out  of  the  application,  shall  be  of  the 
same  legal  effect,  if  made  on  the  said  agent,  as  if  made  on 
the  applicant  within  the  state.  If  the  agent  dies,  or  becomes 
incapacitated,  or  removes  from  the  state,  the  applicant  shall 
forthwith  make  another  appointment;  and  if  he  fails  to  do 
so  within  a  reasonable  time,  the  court  may  dismiss  the  ap- 
plication. 

Formerly  section  i6^  chapter  444,  Laws  of  igoS.^^^ 

Comment.  A  considerable  fraction  of  the  landholders  of  this  State 
are  nonresident.  That  real  property  maintains  such  a  constant  val- 
uation, as  it  does  generally,  is  in  part  due  to  this  fact.  Unless 
nonresidents  were  willing  to  maintain  or  acquire  holdings  here, 
the  local  real  estate  market  would  not  be  so  good  as  it  is.  It  is 
very  important,  therefore,  that  this  act  should  apply  to  nonresi- 
dents as  well  -as  to  residents.  How  carefully  this  section  may  pro- 
tect the  ri^ts  of  nonresidents,  or  how  far  it  unnecessarily  restricts 
them,  remains  to  be  seen  in  practice.  No  doubt  this  article  is 
destined  to  be  subjected  to  many  changes  in  the  future  as  time 
develops  its  exact  meaning. 

In  Dewey  v.  Kimball  (89  Minn.  454)  it  was  held  that  all  the 
provisions  in  respect  of  parties  to  proceedings  to  register  titles 
were  mandatory,  and  that  a  failure  to  follow  them  invalidates  any 
final  judgment  for  want  of  jurisdiction. 

w  Repealed.    See  I  460,  infra. 
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§  385.  Oommencement  of  the  action.    On  the  complaint  and 

all  the  other  papers  and  documents  filed  with  the  registrar 
in  the  making  of  the  application  for  registration,  the  court 
shall  determine  whether  or  not  the  plaintiff  appears  to  have 
a  title  that  should  be  registered.  For  the  purpose  of  arriv- 
ing at  such  determination,  the  court  may  require  a  further 
examination  of  the  title,  to  be  made  by  the  same  examiner 
who  has  made  the  certificate,  or  by  another  official  exami- 
ner, and  it  may  also  require  a  further  or  amended  survey, 
or  certificate,  or  additional  affidavits,  or  any  other  proper 
evidence  or  proof.  When  the  court  is  satisfied  that  the 
plaintiff  appears  to  have  a  title  that  should  be  registered, 
it  shall  make  an  order  directing  that  the  action  to  register 
such  title  be  commenced  by  the  issuance  of  the  summons, 
and  the  service  of  the  summons  and  the  notice  required  by 
section  three  hundred  and  eighty-six  of  this  chapter.  The 
summons  shall  be  made  and  have  the  form,  and  it  and  said 
notice  shall  be  served  in  the  manner  prescribed  by  the  code 
of  civil  procedure  for  a  summons  in  an  action  in  the  su- 
preme court;  except  that,  when  service  is  directed  to  be 
made  by  publication,  it  shall  be  ordered  to  be  made  in  only 
one  newspaper  designated  by  the  court  once  a  week  for  four 
successive  weeks,  and  such  service  so  made  shall  be  ccrni- 
plete  at  the  end  of  twenty-eight  days  from  and  including 
the  day  of  the  first  publication;  and  except  further  that 
any  defendant  on  whom  personal  service  is  made  without 
the  state  pursuant  to  such  an  order  shall  appear,  answer,  or 
demur  within  twenty-eight  days  after  such  personal  ser- 
vice; and  except  further  that  an  order  for  service  of  the 
summons  and  said  notice  shall  be  a  court  order,  and  the 
summons  served  pursuant  thereto  need  not  be  accompanied 
by  any  notice  except  that  prescribed  and  required  by  sec- 
tion three  hundred  and  eighty-six  of  this  chapter;  and  ex- 
cept further  as  otherwise  provided  herein.  Before  making 
an  order  for  service  of  the  summons  and  said  notice  by  pub- 
lication or  other  form  of  substituted  service,  the  court  must 
be  satisfied  by  proof  of  the  facts  that  the  plaintiff  has  been 
or  will  be  unable,  with  due  diligence,  to  make  personal  ser- 
vice of  tlie  summons.     The  question  of  the  sufficiency  of 
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such  proof  shall  be  for  the  court;  and  an  allegation,  in  an 
affidavit  or  other  duly  verified  statement  recited  in  said 
order,  that  the  plaintiff  has  been  or  will  be  unable  with  due 
diligence  to  make  personal  service  of  the  summons,  or  that 
after  diligent  inquiry  a  defendant  remains  unknown  to  the 
plaintiff  or  that  the  plaintiff  is  unable  to  ascertain  whether 
the  defendant  is  or  is  not  a  resident  of  the  state,  may  be 
taken  to  be  sufficient  proof  thereof.  An  order  containing 
such  a  recital,  and  made  on  such  proof,  shall  not  be  drawn 
in  question  after  six  months  from  the  time  when  the  final 
judgment  in  the  action  is  entered.  Service  of  the  summons 
and  said  notice  on  the  people  of  the  state  of  New  York  shall 
be  sufficiently  made,  by  mailing  a  copy  thereof  securely  in- 
closed in  a  postpaid  wrapper,  and  directed  to  the  attorney- 
general  of  the  state  of  New  York.  The  action  shall  be 
governed  by,  and  shall  proceed  according  to,  the  laws  of 
this  state  and  the  rules  of  court,  relative  to  an  action  in  the 
supreme  court,  as  far  as  the  same  are  applicable  and  are 
not  abrogated  or  modified  by  this  article. 

Formerly  section  17,  chapter  4441  Laws  of  1908 J* 

Comment.  This  section  seems  to  indicate  the  beginning  of  a  pro- 
ceeding which  is  really  hostile.  It  has  been  held  in  some  States 
to  be  a  proceeding  in  rem?^  In  all  events  it  is  intended  to  lead  to 
a  decree  which  shall  be  forever  final  and  complete  on  the  question 
of  title.  Whether  the  proceeding  is  one  in  rem  or  in  personam  is 
very  important,  and  there  has  been  much  discussion  on  this  ques- 
tion.''^ If  the  proceeding  is  one  in  rem,  publication  may  be  notice 
and  the  decree  will  bind  all  the  world.  Some  of  the  Torrens'  acts 
provide  that  the  proceeding  shall  be  one  in  rem.''^ 

■'J  Repealed.    See  i  460,  infra.  "^8  State   v.   Guilbert,   56  Ohio  St. 

^Woburn     First    Nat.    Bank    v.  575;  and  sec  the  dissenting  opinion 

Woburn,    192    Mass.    220;    Tyler   v.  of    Loring    and    Lathrop,    JJ.,    in 

Judges  of  Court  of  Registration,  179  Tyler  v.  Judges,  175  Mass.  71. 

U.  S.  405;  State  ex  rel.  v.  Westfall,  ^*  f  17,  California  Act,  and  I  391, 

85  Minn.  437;  cf.  Morris  v.  Small,  infra. 
160  Fed.   142;   Leigh  v.   Green,   193 

u.  s.  79. 
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Is  the  action  one  at  law  or  in  equity  or  both?  In  Illinois  an  application 
under  their  '*  Torrens  Law  "  is  a  proceeding  in  chancery  J®  In 
some  States  the  proceeding  is  regarded  as  sui  generis.  In  New 
York  the  courts  will  ultimately  decide  upon  the  nature  of  the  action. 
We  have  already  seen  that  as  it  concerns  legal  titles  there  must  be 
a  trial  by  jury,  unless  it  is  waived,  on  any  issue  of  titleJ® 

As  a  general  proposition  of  law  it  may  be  affirmed,  that  all  issues 
of  legal  title  to  land  are  matters  for  trial  by  jury.  The  common 
law  adopted  by  the  State  Constitution,  and  the  clauses  of  the  Bill 
of  Riglits  preserve  this  inestimable  privilege  intact,  and  it  will  not 
be  lightly  surrendered  by  the  people  at  large. 

™  People  v.  Simon,  176  111.  165 ;  ^®  See  p.  1075,  supra,  under  §  371. 
Gage  V.  Consumers  Co.,  194  id.  3a 
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§  386.  Notice  of  object  of  action;  copy  of  complaint.    The 

summons,  however  served,  shall  be  accompanied  by  a  notice, 
which  shall  state  the  object  of  the  action  and  describe 
briefly,  but  plainly,  the  property,  the  title  to  vyhich  is  sought 
to  be  registered.  Said  notice  shall  be  approved  by  the  court, 
and  a  copy  thereof  shall  be  annexed  to  the  order  directing 
the  service  of  the  summons  and  said  notice.  Said  notice 
shall  be  as  follows :  "  The  object  of  this  action  is  to  register 
and  confirm  the  title  of  (name  or  names  and  post-office 
address  of  plaintiff  in  full)  in  the  following  described  prop- 
erty (description  as  approved  by  the  court)."  A  copy  of 
the  complaint  may  be  demanded  by  the  attorney  of  any  de- 
fendant, and  if  so  demanded  must  be  served,  as  prescribed 
by  section  four  hundred  and  seventy-nine  of  the  code  of  civil 
procedure. 

Formerly  section  i8,  chapter  444,  Laws  of  19081^ 


§  387.  Summons  and  notice  to  be  posted  on  the  land.    A 

copy  of  the  summons  and  notice  of  object  of  action,  as 
above  described,  shall  be  posted  in  a  conspicuous  place  on 
each  parcel  of  land  included  in  the  action,  at  least  forty  days 
before  application  is  made  for  judgment  in  the  action.  The 
affidavit  of  the  person  by  whom  such  posting  is  made  shall 
be  conclusive  proof  that  such  notice  was  posted  in  a  con- 
spicuous place,  and  shall  be  filed  with  the  application  for 
the  judgment  or  before  the  judgment  is  entered. 

Formerly  section  19,  chapter  444,  Laws  of  ipoS.^^a 

^  Repealed    See  (  460,  infra.  "^^a  Repealed.     See   f  4^,  infra. 
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§  388.  Guardian  ad  litem.  After  service  of  the  summons  on 
all  of  the  defendants  is  complete,  if  it  aM)ears  from  any  of 
the  papers  in  the  case  that  any  one  or  more  of  them  are 
infants  or  otherwise  incapacitated,  the  court  shall  make  an 
order  appointing  a  disinterested  attorney,  other  than  the 
examiner  by  whom  the  title  was  examined  and  certified,  to 
act  as  gfuardian  ad  litem  for  all  minor  parties  to  the  action 
and  for  all  parties  under  disability.  It  shall  be  his  duty 
actively  to  ascertain  and  protect  as  far  as  is  reascmably  pos- 
sible, the  interests  of  all  parties  to  the  action  known  to  be 
'or  possibly  incapacitated.  The  compensation  of  such 
guardian  shall  be  determined  by  the  court  and  paid  by  the 
plaintiff. 

Formerly  section  20,  chapter  444,  Laws  of  ISK)8>''^ 


§  389.  Any  person  interested  may  appear  and  defend.   Any 

person  interested  in  the  property,  or  whose  interests  may  be 
affected  by  the  judgment  in  the  action,  whether  specifically 
named  as  defendant  or  not,  may  enter  his  ap^pearance  and 
answer  the  complaint,  within  the  time  allowed  by  this  article, 
or  such  further  time  as  shall  be  allowed  by  the  court,  and 
may  oppose  the  application  for  registration  of  the  property 
as  belonging  to  the  plaintiff,  or  set  up  a  cross-demand  to 
have  the  title  registered  in  his  own  behalf.  In  either  case, 
he  shall  state  particularly  what  his  interest  is  and  answer 
the  material  allegations  of  the  complaint. 

Formerly  section  21,  chapter  444,  Laws  of  1908.''*% 

78  Repealed,  see  $  460,  infra,  7*%  Repealed,  sec  I  460,  infra. 
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§390.  Title  in  lands  vested;  douds  thereon  removed.    In 

any  action  under  this  article,  the  court  may  find  and  de- 
cree in  whom  the  title  to  or  any  right  or  interest  in  the 
property  or  any  part  thereof  is  vested,  whether  in  the  plain- 
tiff or  in  any  other  person,  and  may  remove  clouds  from 
the  title,  and  may  determine  whether  or  not  the  same  is 
subject  to  any  lien  or  incumbrance,  estate,  right,  trust  or  in- 
terest, and  may  declare  and  fix  the  same,  and  may  direct 
the  registrar  to  roister  such  title,  right,  or  interest,  and  in 
case  the  same  is  subject  to  any  lien,  incumbrance,  estate, 
trust  or  interest,  may  give  directions  as  to  the  manner  and 
order  in  which  the  same  shall  appear  upon  the  certificate 
of  title  to  be  issued  by  the  registrar,  and  generally  in  such 
an  action,  the  coiu't  may  make  any  and  all  such  orders  and 
directions  as  shall  be  according  to  equity  in  the  premises 
and  in  conformity  to  the  principles  of  this  article.  But 
no  judgment  of  registration  of  a  title  shall  be  made  or  en- 
tered until  proof  is  duly  made  in  the  action  that  all  taxes, 
water  rents  and  assessments  on  the  property,  right  or  in- 
terest the  title  to  which  is  so  registered,  have  been  fully  paid 
and  discharged,  unless  the  court  directs  the  title  to  be  regis- 
tered subject  to  any  such  tax,  water  rent  or  assessment, 
which  said  tax,  water  rent  or  assessment  must  then  be 
noted  on  the  certificate  of  registration. 

Formerly  section  22,  chapter  444,  Laws  of  1908J® 

Comment.  Under  the  Illinois  act  the  Court  for  Registration  can- 
not grant  the  incidental  relief  of  removing  a  cloud  on  title.*^  But 
this  section  of  the  act  especially  provides  that  the  court  in  New 
York  may  not  only  grant  a  decree  for  registration  but  the  other 
relief  stated,  including  the  removal  of  a  cloud  on  title.  How  far 
such  auxiliary  relief  is  intended  to  be  incidental  to  a  judgment  of 
registration,  or  how  far  it  can  stand  independently  of  such  a  judg- 
ment, may  be  questions  for  further  consideration.®^  These  ques- 
tions will  certainly  be  raised,  in  due  course  of  time,  if  the  act  is 

much  availed  of  by  the  people  at  large. 

fl 

■^  Repealed.    See  S  460,  infra.  ^i  Woodbine   v.  Dean,   194  Min. 

^Glos   V.    Kingman,   207    111.   26;      4a 
Glos  V.  Cessna,  id.  69. 
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§  391.  Judgments  aAd  orders  condnsive.     No  judgment  of 

registration  shall  be  made,  unless  the  court  is  satisfied  that 
the  title  to  be  registered  accordingly  is  free  from  reasonable 
doubt.  The  judgment  and  any  order  made  and  entered  in 
an  action  under  this  act  shall,  except  as  herein  otherwise 
provided,  be  forever  binding  and  conclusive  upon  the  state 
of  New  York  and  all  persons  in  the  world,  whether  men- 
tioned and  served  with  the  summons  and  said  notice  specific- 
ally by  name,  or  included  in  the  description,  "  all  other  per- 
sons, if  any,  having  any  right  or  interest  in  or  lien  upon 
said  property  or  any  part  thereof."  It  shall  not  be  an  ex- 
ception to  such  conclusiveness  that  any  such  person  is  an 
infant,  lunatic  or  is  under  any  other  disability  or  is  not  yet 
in  being. 

Formerly  section  23,  chapter  444,  Laws  of  1908.^ 

Comment.  It  is  apparent  that  under  this  act,  as  under  that  of 
California  and  Massachusetts,  the  proceeding  contemplated  is  one 
in  rem  and  that  the  judgment  is  intended  to  be  conclusive  as 
against  all  the  world.**  But  a  legislative  declaration,  that  a  decree 
shall  be  binding  on  all  the  world,  may  not  make  this  a  judgment 
in  a  proceeding  in  rem.  That  result  must  depend  on  the  nature  of 
the  proceeding  itself,  and  on  the  effectiveness  of  the  senttoce  on 
the  citizens  of  other  States  than  our  own.  A  decree  in  rem  is  one 
that  is  recognized  by  international* jurists  and  comity  as  binding 
everywhere.®*  It  is  a  decree  in  a  proceeding  instituted  against 
the  land,  as  contra-distinguished  from  a  decree  in  a  proceeding 
against  its  owners.  The  legal  effect  of  a  final  decree  in  a  proceed- 
ing in  rem  is  very  different  from  a  decree  in  a  proceeding  in 
personam, 

^2  Repealed.    See  §  460,  infra,  appeal  dismissed,  179  U.  S.  405;  cf. 

**3  See  %  4po,  infra;  Wobum  First  Leigh  v.  Green,  193  id.  79. 

Nat    Bank   v.   Woburn,    192    Mass.  ^  See  under  I  385,  supra. 
280;  Tyler  v.  The  Judges,  175  id.  71 ; 
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§392.  Fraud;  action  to  set  aside  the  judgment  or  to  re« 

cover  the  property.  Any  title  registration  procured  by 
or  as  the  result  of  fraud  may  be  set  aside,  in  the  same  man- 
ner and  by  the  same  proceedings  as  in  case  of  a  deed  ob- 
tained by  fraud,  provided  that  such  propeeding  for  setting 
aside  the  registration  shall  not  injuriously  aflfect  the  rights 
of  an  innocent  purchaser  or  incumbrancer  of  the  property 
after  such  registration,  for  value  and  without  actual  notice 
of  the  fraud,  and  provided  further  that  the  action  or  other 
proceeding  to  set  aside  such  registration  be  commenced 
within  ten  years  from  the  time  when  the  final  judgment  of 
registration  was  entered.  No  action  or  proceeding  shall 
lie  or  be  commenced,  except  on  the  ground  of  fraud  as  above 
stated,  to  set  aside  any  judgment  of  registration  or  to  modify 
or  affect  the  same  or  for  the  recovery  of  registered  prop- 
erty or  any  estate,  right  or  interest  in  or  lien  upon  the  same 
•r  any  part  thereof,  or  make  any  entry  thereon,  adversely  to 
the  title  or  interest  registered  therein,  as  directed  by  a  final 
judgment  of  the  court,  unless  such  action  or  proceeding  is 
commenced  within  six  months  after  such  judgment  of  regis- 
tration, is  entered. 

Formerly  section  24,  chapter  444,  Laws  of  1908.^ 

Comment.  Where  the  registration  of  land  is  secured  by  fraud 
the  decree  and  certificate  are  usually  vacated.®*  The  difficulty 
arises  when  the  rights  of  innocent  third  persons  have  intervened, 
and  the  title  is  no  longer  registered  in  the  name  of  the  person  guilty 
of  the  fraud. 

The  ten  years'  bar  prescribed  by  this  section  seems  much  too 
short  from  the  point  of  view  of  some  old  conveyancers,  and  much 
too  long  from  the  point  of  view  of  some  reformers.  The  proper 
time  remains  to  be  ascertained  from  experience.  The  time  in  this 
State  is,  however,  much  longer  than  the  period  allowed  in  some 
other  States  which  have  enacted  Torrens  laws.^  The  six  months' 
bar  to  every  action  other  than  one  for  fraud  to  set  aside  a  judg- 
ment of  registration  is  very  short,  and  it  may  have  dire  conse- 
quences upon  the  rights  of  adjacent  owners  whose  property  is 
erroneously  included  in  a  judgment  for  registration. 

M  Repealed.     Sec  8  460,  infra.  ^  California  five  years ;  Ohio  five 

w»  Sec  Baart  v.  Martin,  99  Minn,  years ;  Minnesota  sixty  days ;  Massa- 
107.  chusetts  thirty  days. 
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§  393.  Registration  of  title.  After  the  final  judgment  directing 
registration  of  title  is  duly  entered  and  filed  in  the  registrar's 
office,  the  registrar  shall  proceed  to  register  the  title  to  the 
real  property,  estate,  right,  or  interest,  pursuant  thereto, 
and  issue  a  certificate  or  certificates  thereof  and  enter  the 
same  as  herein  prescribed. 

Formerly  section  2$,  chapter  444,  Laws  of  1908.8* 

Comment.  The  proceedings  prescribed  by  this  article  all  lead  up 
to  this  section,  which  announces  the  object  of  everything  thus 
far  done  under  preceding  sections.  But  after  all  the  steps 
required  have  been  taken,  and  the  certificate  of  title  granted,  the 
question  remains,  how  far  is  the  judgment  final,  and,  next,  how 
far  is  the  certificate  of  title  conclusive  and  binding  on  all  the 
world,  whether  an  actual  party  to  the  action  or  not?®  If  the  cer- 
tificate is  not  conclusive,  of  course,  one  object  of  title  registration 
fails,  and  the  certificate  is  no  better  than  an  ordinary  grantor's  deed. 

There  are  other  subsidiary  questions  to  be  considered  in  the  li^t 
of  the  constitutional  law  of  America.  Are  the  rights  of  the  real 
owners  sufficiently  protected  by  the  proceedings  in  the  action?  Is 
the  action  contemplated  "  due  process  of  law  ?  "  Is  the  judgment 
really  final,  or  is  it  subject  to  review  and  appeal  as  are  all  other 
judgments  of  courts  of  record  in  this  State?  Is  the  judgment  then 
open  to  a  bill  of  review  on  the  equitable  principles  generally 
adopted  and  applied  to  bills  of  review?  All  these  and  many  other 
questions  on  this  act,  we  fear,  will  have  to  be  answered  by  the 
courts  of  last  resort  before  its  provisions  will  be  very  generally 
availed  of  by  lawyers  so  long  accustomed  to  the  older  methods  of 
conveyancing. 

tt  Repealed.    See  I  460,  infra.  » See  above,  pp.  1093*  1094- 


S  394  Title  Registration.  1105 

§  394.  Certificate  of  registration.  The  registrar  shall  make, 
in  the  form  prescribed  by  section  four  hundred  and  thirty- 
five  of  this  chapter,  an  original  certificate  of  registration  of 
every  title,  right  or  interest  registered  by  him  pursuant  to 
this  article.  Said  certificate  shall  bear  the  date  of  its  issue 
(the  day  and  year),  and  be  under  the  hand  and  official  seal 
of  the  registrar,  and  be  numbered  in  the  order  of  its  issue. 
Except  in  case  of  a  corporation,  it  shall  state  whether  the 
owner  of  the  property,  right,  or  interest  registered  is  mar- 
ried or  unmarried,  and  if  married,  the  name  of  the  husband 
or  wife.  If  the  owner  is  a  minor,  it  shall  state  his  age; 
if  he  is  under  any  other  disability,  it  shall  state  the  nature  of 
such  disability.  The  registrar  shall  make  proper  memorials 
or  notations  on  the  certificate,  showing  in  such  manner  as 
to  set  forth  and  preserve  their  priorities  the  particulars  of 
all  the  estates,  mortgages,  trusts,  liens  and  charges,  to 
which  such  owner's  title  is  subject.  No  such  memorial  or 
notation  shall  be  more  than  one  folio  (one  hundred  words), 
in  lengfth;  but  it  may  refer  to  covenants,  restrictions  and 
forms  recorded  in  the  "  book  of  covenants,  restrictions  and 
forms  "  provided  for  by  this  article.  The  form  of  the  first 
certificate  of  title,  as  set  forth  in  section  four  hundred  and 
thirty-five  of  this  article,  shall  be  subject  to  such  changes  as 
may  be  required  in  any  case.  All  subsequent  certificates 
shall  be  in  like  form,  except  that  in  place  of  the  words  "  first 
certificate,"  et  cetera,  shall  be  the  words  "transfer  from 
number  ♦  *  *  "  (the  number  of  the  next  previous  cer- 
tificate) ;  also  the  words  "first  registered  ♦  ♦  *  *'  (date 
of  first  registration).  On  the  back  or  reverse  side  of  every 
certificate  shall  be  printed,  in  plain  legible  tjrpc,  the  whole  of 
section  four  hundred  of  this  chapter. 

Formerly  section  26,  chapter  444,  Laws  of  1908.^ 

Comment.  The  registrar  is  directed  by  this  section  to  make  the 
certificate  in  a  certain  form  prescribed.  The  difficulty  does  not 
lie  with  the  form  of  the  certificate,  but  that  some  of  the  other 
directions  in  this  section  call  for  the  exercise  by  him  of  all  the 

*o  Repealed.    See  I  460^  infra. 
70 
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art  of  the  conveyancer  and  all  the  learning  of  the  most  skillful  coun- 
sel to  conveyancers.  An  abstract  of  restrictions,  equities,  latent 
equities  and  charges  required  by  this  section  certainly  calls  for  no 
ordinary  professional  attainment.®^  If  the  registrar  is -not  known 
to  possess  it,  purchasers  and  lenders  will  naturally  feel  forced  to 
re-examine  all  the  proceedings  leading  up  to  the  registration  of  title. 
Such  a  necessity  defeats  one  object  of  a  Torrens  law.  Yet  ex- 
perience shows  that  in  most  communities  under  "Torrens  laws" 
such*  professional  re-examination  is  expedient  if  not  necessary. 

M  And  see  I  408^  infra. 


§  395  Title  Registration.  1107 

§  395.  Begifftration  book.  The  registrar  shall  keep  a  bode  or 
books  to  be  known  respectively  as  the  "  registration  book," 
wherein  he  shall  enter  all  first  and  subsequent  "  original " 
certificates  of  title  by  binding  or  recording  them  therein, 
with  appropriate  blanks  for  the  entry  of  memorials  and 
notations  prescribed  by  this  article.  Said  book  shall  be  of 
about  the  size  of  the  conveyance  libers,  now  used  in  county 
clerks'  and  registrars'  offices.  Each  certificate  shall  consti- 
tute a  separate  leaf  of  such  book.  About  two  inches  of  each 
leaf  on  the  binding  edge  shall  be  kept  blank  on  both  sides, 
to  facilitate  rebinding.  At  such  times  as  may  be  proper, 
the  registrar  may  rebind  the  certificates  in  new  volumes 
or  registration  books,  containing  respectively  cancelled  and 
uncancelled  certificates.  All  memorials  and  notations,  that 
may  be  entered  in  the  registration  book  under  the  terms 
of  this  article,  shall  be  entered  upon  the  leaf  constituting 
the  last  certificate  of  title  of  the  property  to  which  they 
relate.  Whenever  the  term  "  certificate  of  title  "  is  used  in 
this  article  it  shall  be  deemed  as  including  all  memorials 
or  notations  thereupon  noted. 

Formerly  section  27,  chapter  444,  Laws  of  1908.^ 

Comment.  It  has  been  Stated,  that  the  office  of  the  registrar  is  the 
central  administrative  office  of  the  Torrens  system,  and  that  upon 
its  efficiency  much  depends.  The  original  certificates  of  title  are 
the  theoretic?  1  starting  point  of  the  new  system.  But  in  point  of 
fact,  the  regularity  of  the  proceedings  which  lead  up  to  such  cer- 
tificates will  be  the  subject  of  g^eat  anxiety  to  purchasers  and 
lenders  for  a  long  time  to  come,  as  has  already  been  pointed  out 
under  the  prior  sections  of  this  article.  If  the  "  Torrens  Law  ** 
is  to  grow  in  public  favor,  the  condition  of  the  public  records  must 
be  of  the  best.  Otherwise  there  is  little  to  fall  back  upon  under 
the  Torrens  system  of  this  country.  In  a  good  registry  office  the 
condition  of  the  title  should  be  shown  at  a  glance.  As  records 
accumulate,  and  under  most  "  Torrens  Laws  "  they  must  accumu- 
late very  rapidly  (for  all  papers  are  required  to  be  filed),  great 
care  and  skill  are  essential  upon  the  part  of  the  registrar,  or  mis- 
takes of  consequence  will  occur.**  The  administrative  features  of 
this  law  are  so  largely  left  to  the  registrar  that  he  may  be  safd  to 
be  the  central  administrator  of  the  entire  system. 

«  Repealed.     See  fi  460,  infra.  »»  See  l§  409,  4x6,  infra. 
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§  396.  Duplicate  certificate  of  title*.  The  registrar  shall,  at 
the  same  time  that  he  makes  out  his  original  certificate  of 
title,  make  out  an  exact  duplicate  thereof,  with  the  memorials 
and  notations  thereon  noted,  which  shall  be  delivered  to  the 
owner  and  shall  be  known  as  the  owner's  duplicate.  Any- 
duplicate  certificate,  or  certified  copy  of  a  certificate,  shall 
be  plainly  stamped  as  such  across  its  face. 

Formerly  section  tB,  chapter  444,  Laws  of  1908.^ 

Comment.  The  duplicate  certificate  is  the  owner's  evidence  of  title 
under  the  "  Torrens  Laws."  It  in  theory  should  show  an  absolute 
and  indefeasible  title  in  the  holder.  Under  a  perfect  State  system 
this  would  be  the  case;  there  would  be  no  reservations  of  any 
consequence.  But  under  most  voluntary  Torrens  acts  a  compro- 
mise with  theory  is  only  too  apparent.®*'  If  the  certificate  is  untrue, 
in  the  absence  of  actual  State  administration,  there  must  be  an 
indemnity  fund  of  some  I:ind  to  fall  back  upon,  and  the  effort  of 
the  framers  of  "  Torrens  Laws  "  in  general  is  to  protect  this  fund 
as  far  as  possible.®®  So  Tie  ordinary  certificate  of  title  has  a  sched- 
ule of  memorials  and  notations  thereon  noted.^  These  are  intended 
to  operate  as  notice  to  holders  and  their  assigns,  and  the  purchaser 
must,  therefore,  take  notice  of  them  and  have  recourse  to  the  reg- 
istrar's office  for  that  purpose,  or  he  may  find  himself  without 
remedy  against  the  indemnity  fund  for  'want  of  diligence  and  a 
neglect  of  the.  notice.®® 

The  matter  of  boundaries  is  always  an  important  one  in  this 
connection,  for  it  must  be  evident  that  two  persons  at  once  cannot 
have  an  indefeasible  title  to  the  same  land,  and  yet  certificates  to 
adjoining  proprietors  may,  under  "  Torrens  Laws,"  by  some  pos- 
sibility be  issued,  covering  precisely  the  same  area.  This  result 
necessarily  makes  the  indemnity  fund  of  the  first  consequence  to 
holders  and  transferees  of  certificates  in  those  States  where  the 
State  itself  has  not  inaugurated  a  State-administered  system,  with 
absolute  liability  on  its  part  for  such  errors  and  mistakes.®®  The 
indemnity  fund,  however,  always  denotes  a  compromise  with  theory. 
That  is  the  weak  point  of  the  voluntary  registration  laws. 

®*  Repealed.    See  §  460,  infra.  ^  See  8  394,  supra, 

^  See  §i  394,  400,  402.  ®8  See  I  410,  infra, 

w  il  426,  427.  »  See  S  426,  infra. 
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§397.  Owner's  receipt  for  certificate  of  title.     For  the 

purpose  of  preserving  evidence  of  the  handwriting  of  the 
owner  of  any  registered  property,  right,  or  interest,  it  shall 
be  the  duty  of  the  registrar  to  take  from  such  owner,  in 
every  case  where  it  is  practicable  so  to  do,  his  receipt  for 
the  certificate  of  title,  or  whatever  paper  shall  be  issued  to 
him,  signed  by  such  owner  in  person.  When  such  receipt 
is  signed  in  the  registrar's  office  it  may  be  witnessed  by  the 
registrar  or  some  deputy.  If  signed  elsewhere,  it  may  be 
acknowledged  before  any  officer  authorized  to  take  acknowl- 
edgment of  deeds.  When  so  signed  and  witnessed  or  ac- 
knowledged, such  receipt  shall  be  prima  facie  evidence  of 
the  genuineness  of  such  signature. 

Formerly  section  29,  chapter  444,  Laws  of  1908.^ 

Comment.  This  section  presupposes  a  literary  qualification  upon 
the  part  of  owners  of  real  property  which  is  perhaps  not  justified 
by  statistics.  Small  letterless  holders  are  most  common.  If  an 
owner  cannot  write,  what  then?  It  is  true  that  the  section  limits 
the  receipt  of  the  owner  to  practicable  cases.  But  who  is  to  be  the 
final  judge  of  the  "  practicable  "?  The  act  as  framed  is  evidently  in- 
tended for  persons  who  can  write.  Now,  if  such  evidence  is  nec- 
essary, it  is  indispensable,  in  law,  and  the  consequences  of  an  omis- 
sion may  be  serious  to  a  correct  administration  of  the  law.  The 
foregoing  section  implies  either  that  or  nothing. 

One  of  the  difficulties  with  most  Title  Registration,  or  Torren', 
Laws  is  the  detail  prescribed  by  the  acts  and  in  common  with  all 
statutory  proceedings,  proceeding^  under  the  Torrens  acts  must 
be  followed,  with  care,  to  ensure  contemplated  results. 

1  Repealed.    See  I  460^  mfrtk 
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§  398.  Certificate  to  indude  dealings  pending  registration* 

In  every  case  of  initial  registration,  the  certificate  of  title 
shall  include  all  dealings  with  the  real  property,  and  all 
statutory  or  other  liens  filed  against  the  same,  subsequent 
to  the  filing  of  the  application,  except  when  they  are  modi- 
fied or  set  aside  by  a  judgment,  decree  or  order  of  the  court 
On  and  after  the  filing  with  the  registrar  of  an  application 
for  the  registration  of  any  real  property,  and  until  the  same 
is  registered  or  the  application  is  denied,  dismissed,  or  dis- 
continued, all  papers  which  are  required  or  permitted  by 
this  article  to  be  filed  against  registered  property  shall  be 
filed  with  the  registrar  as  if  the  property  were  registered. 

Formerly  section  30,  chapter  444,  Laws  of  1908.2 

Comment  Some  such  provision  as  the  above  is  essential  to  pre- 
serve the  marketability  of  lands  in  process  of  registration.  If  all 
dealings  with  the  land  came  to  a  standstill  pending  registration  and 
the  trial  of  the  action  provided  for  by  this  article,*  with  the  delays 
and  appeals,  and  no  doubt  new  trials  and  rehearings  incidental  to 
actions  at  law,  no  practical  owner  of  real  property  would  apply  for 
registration  of  his  title  if  he  could  help  it.  Consequently,  this 
article  does  not  prohibit  mesne  transfers,  and  this  section  provides 
for  the  manner  in  which  such  dealings  shall  be  treated  in  the  cer- 
tificate of  title  mentioned  in  the  preceding  sections  of  this  article. 

It  is  to  be  observed  that  all  papers  connected  with  such  dealinga 
are  to  be  filed  with  the  registrar. 

*  Repealed.     See  {  460,  infra, 
«§«  371.  38s.  386,  387.  388,  399b 
390,  supra. 
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§  399.  Certificate  of  title  as  evidence.  The  registration  cer- 
tificate of  the  title,  and  any  copy  thereof  duly  certified  under 
the  hand  and  seal  of  the  registrar  and  the  owner's  duplicate 
certificate,  until  the  expiration  of  the  tine  herein  limited 
to  bring  an  action  or  proceeding  to  set  aside  the  judgment 
of  registration  shall  be  received  as  evidence  in  all  the  courts 
of  the  state,  and  in  all  courts  and  places  shall  be  prima  facie 
evidence  that  the  provisions  of  law  up  to  the  time  of  issue 
of  such  certificate  or  duplicate,  or  of  the  time  of  entry  of 
the  last  memorial  thereon,  have  been  complied  with,  and 
that  such  certificate  of  title  has  been  issued  in  compliance 
with. a  valid  judgment,  and  that  the  title  to  the  property  is 
as  therein  stated;  and  after  the  expiration  of  such  time 
limited  for  bringing  said  proceedings  to  set  aside  said  judg- 
ment, such  certificate  or  copy,  up  to  the  time  of  its  issue, 
shall  be  so  received  as  evidence  in  all  courts  of  the  state, 
and  shall  be  conclusive  evidence  of  the  same  facts.  Every 
memorial  or  notation  or  cancellation  thereof  made  on  any 
certificate  or  duplicate  or  copy  thereof  shall  be  signed  by  the 
registrar  or  his  deputy  or  his  duly  authorized  deputy  or 
clerk. 

Formerly  section  31,  chapter  444,  Laws  of  1908.^ 

Comment  This  is  an  important  section  and  provides  for  the  effect 
to  be  given  to  certificates  of  title  by  the  courts  of  this  State.  Of 
course,  it  would  not  be  competent  to  give  them  any  extraterritorial 
effect  Nor  can  the  State  Legislature  even  provide  for  the  effect 
to  be  given  them  by  the  Federal  tribunals.  It  is  no  doubt  the 
case,  that  while  the  Federal  courts  will  ordinarily  follow  State  law 
each  provision  of  this  article  must  meet  the  requirements  of  the 
Federal  Constitution,  or  it  will  be  condemned.  If  this  article  de- 
prives any  person  of  property  '* without  due  process  of  law"  it 
must  be  nullified  by  the  Federal  courts.^ 

*  Repealed.     See  i  460^  infra,  Amdt  ▼.  Griggs,  134  id.  316^  337; 

s  Tyler    v.   Judges    of    Court    of      Roller  t.  IMty,  176  id.  3g& 
Registration,    179    U.    S.    405;    ^. 
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§400.  Rights  of  registered  owners;  exceptions;  incnm- 
brances  and  transfers  to  be  filed.  A  person  who  receives 

a  certificate  of  title  pursuant  to  a  judgment  of  registration, 
except  in  case  of  fraud  to  which  he  is  a  party,  and  a  pur- 
chaser of  registered  real  property,  who  takes  a  certificate 
of  title  for  value  and  in  good  faith,  shall  hold  the  same 
free  from  all  incumbrances,  charges,  trusts,  liens  and  trans- 
fers, except  those  noted  on  the  certificate  in  the  registrar's 
office,  and  any  of  the  following  which  may  exist : 

First  Liens,  claims,  or  rights  arising  or  existing  under 
the  laws  or  constitution  of  the  United  States,  which  the 
statutes  of  this  state  do  not  require  to  appear  of  record ; 

Second.  Any  tax,  water  rate,  or  assessment  which  be- 
comes a  lien  on  the  property  after  initial  registration  and 
for  which  a  sale  has  not  been  made; 

Third.  Any  lease  or  agreement  for.  a  lease,  made  after 
or  pending  registration,  for  a  period  not  exceeding  one  year, 
where  there  is  actual  occupation  of  the  land  under  the  lease 
or  agreement; 

Fourth,  Easements  or  servitudes  which  accrue  against 
the  property  after  initial  registration  in  such  manner  as  not 
to  require  their  registration.  Except  as  specified  in  the 
foregoing  statement  of  exceptions,  no  incumbrance,  charge, 
trust,  lien,  or  transfer  shall  take  eflfect  upon  or  over  real 
property  the  title  to  which  has  been  registered,  unless  the 
instrument  creating  and  setting  forth  such  incumbrance, 
charge,  trust,  Hen,  or  transfer  has  been  filed  with  the 
registrar  and  a  memorial  or  notation  thereof  made  uppn  the 
certificate  of  title  covering  the  property. 

Formerly  section  32,  chapter  444,  Laws  of  1908.^ 

Comment  This  section  is  a  very  important  section  of  this  article, 
as  it  denotes  some  of  the  qualifications  attending  titles  registered 
under  the  law  of  1908.  It  will  be  readily  observed  that  every  title 
registered  becomes  a  statutory  title.  It  then  ceases  to  be  a  common- 
law  title.  If  we  wish  to  ascertain  the  rights  of  the  owner  of  a 
certified  or  registered  title  we  must,  therefore,  closely  examine  this 
article.     This  in  itself  requires  some  degree  of  professional  expe- 

0  Repealed.     See  S  460,  infra. 
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rience.  Yet  it  is  claimed  by  some  advocates  of  Torrens  laws  that 
they  dispense  with  lawyers.  It  is  probably  a  fact  that  most  lay- 
men, and  indeed  most  lawyers,  would  derive  more  real  knowledge 
from  the  perusal  of  an  old-fashioned  warranty  deed  than  from  the 
reading  of  this  article.  Yet  common  prudence  dictates  that  one, 
who  takes  title  imder  either  the  old  system  or  this  article,  if  he 
employs  no  lawyer,  shall  himself  read  either  the  deed  or  the  article, 
as  the  case  may  require.  It  can  hardly  be  claimed,  therefore,  as 
yet,  that  this  article  of  this  statute,  with  all  its  qualifications,  sim- 
plifies the  law  relative  to  conveyancing.  It  is  too  soon  to  advance 
such  a  claim  for  the  act  of  1908. 

Under  section  306  of  this  article  we  have  been  at  some  trouble 
to  explain  the  difference  between  theory  and  practice  under  most 
"  Torrens  Laws  *'  thus  far  adopted  in  this  country.  Yet  it  can  not 
be  denied  that  a  g^eat  and  comprehensive  State-administered  system 
of  title  registration  and  simplified  transfers  is  possible.  This  no 
intelligent  person,  who  will  examine  the  systems  at  work  in  other 
countries,  can  deny.  But  that  any  title  registration  act,  thus  far 
proposed  in  this  country,  is  a  beneficient  reform  we  feel  at  liberty 
to  doubt  for  reasons  briefly  intimated  in  the  commentary  under  this 
article. 


J 
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§  401.  Registered  property  not  affected  by  prescription  or 
adverse  possession.  No  title  to  registered  real  property, 
in  derogation  of  that  of  the  registered  owner,  shall  be  ac- 
quired by  prescription  or  adverse  possession. 

Formerly  section  53,  chapter  444,  Laws  of  igcSJ 

Comment.  This  section  makes  a  profound  change  in  the  old  law 
of  real  property.  A  registered  owner  has  the  distinct  advantage 
of  being  free  from  all  adverse  claims  arising  from  prescription 
or  adverse  possession.  The  office  of  the  registry  is  henceforth,  in 
respect  of  registered  titles,  intended  to  be  the  sole  source  of  rights 
not  acquired  by  descent,  or  perhaps  under  a  decree  of  probate. 
Indeed  in  some  States  where  Torrens  laws  prevail  the  certificate 
of  title  is  no  longer  even  real  estate,  but  passes  not  by  descent  but 
as  personal  property.* 

That  venia  testcndi,  or  the  privilege  of  making  wills  of  real 
estate,  is  destined  at  no  long  distant  day  to  disappear  is  generally 
conceded  by  sociologfists  of  some  schools,  and  this  conclusion  is 
advanced  as  another  argument  for  title  registration  laws  in  gen- 
eral. It  will  certainly  tend  to  simplify  the  administration  under 
those  laws,  if  descent  of  real  estate  is  abolished  and  the  privilege 
of  disposing  of  it  by  last  will  and  testament  is  also  abolished. 
Neither  right  as  yet  is,  however,  affected  by  this  article. 

In  thus  stating  the  claims  of  the  more  advanced  thinkers  upon 
the  problems  indicated  by  Torrens  laws  in  general,  we  do  not  mean 
to  be  understood  as  mentioning  them  with  either  favor  or  disfavor. 

Doubtless  the  worlJ  moves  on,  and  laws  in  common  with  all 
other  organic  manifestations  change  from  generation  to  genera- 
tion. The  institution  of  property,  in  common  with  all  other  human 
institutions,  is  probably  destined  to  undergo  great  modifications. 
Let  us  only  hope  that  such  changes  may  be  for  the  real  good  of 
mankind. 

''Repealed.     See  §  460,  infra, 
8  (  70,  Illinois  Act ;  i  69,  Oregon 
Act 
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§  402.  Fraud;  notice  only  by  registration.  Except  in  case 
of  fraud  and  except  also  as  herein  otherwise  provided,  no 
person  taking  a  transfer  of  any  registered  real  property  or 
of  any  estate  or  interest  therein  or  lien  or  charge  thereon 
from  the  registered  owner  shall  be  required  to  inquire  into 
the  circumstances  under  which,  or  the  consideration  for 
which  such  owner  or  any  previously  registered  owner  had 
the  title  registered,  nor  shall  such  transferee  be  affected 
with  notice,  actual  or  constructive,  of  any  unregistered  trust, 
lien,  claim,  demand  or  interest  whatever ;  and  the  knowledge 
that  an  unregistered  trust,  lien,  claim,  demand  or  interest  is 
in  existence  shall  not  of  itself  be  imputed  or  treated  as  fraud. 

Formerly  section  J4,  chapter  444,  Laws  of  1908.^ 

Comment.  This  section  is  taken  most  probably  from  either  the 
lUinois^^  or  the  Oregon  act*^  for  it  is  almost  identical  in  phraseology. 
In  the  California  act  it  is  provided,  that  in  case  of  fraud  any  per- 
son defrauded  shall  have  all  the  rights  and  remedies  which  he 
would  have  if  the  land  were  not  registered,  except  as  against  a 
bona  fide  holder  to  whom  the  certificate  may  have  been  transferred." 

It  is  claimed  in  Illinois,  that  this  section  is  broad  enough  to  pro- 
tect the  title  of  a  purchaser  who  has  knowledge  that  his  vendor 
has  no  right  to  sell.*^  We  are  at  liberty  to  believe  that  no  such 
interpretation  will  prevail  in  this  State,  with  its  long-established 
system  of  jurisprudence  containing  abundant  canons  to  the  con- 
trary of  any  such  doctrine.  No  court  of  this  State  will  ever  up- 
hold any  doctrine  (even  if  the  literal  language  of  a  statute  permit 
it)  that  involves  principles  repugnant  to  conscience  and  good  faith. 
This  community  is  too  conservative,  and  its  jurisprudence  too  set- 
tled to  admit  of  any  other  notion  concerning  the  future. 

Under  all  the  voluntary  "  Torrens  Laws  "  one  great  effort  is  to 
cut  off  all  equities  behind  the  certificate  of  title.  Everything  that 
is  past  is  to  be  wiped  out  as  it  were,  and  the  initial  registration  is 
intended  to  make  a  new  point  of  departure  for  all  time  to  come. 

•  Repealed.     Sec  i  460,  infra.  »  |  37. 

10  §  4a.  *«  Sed.  cf.  I  398,  supra, 

"  I  41. 
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Under  some  higher  ami  more  effective  State  system  than  any 
this  article  proposes,  the  State  would  resume  possession  of  all  lands 
and  simply  issue  a  new  patent  for  them  to  the  old  owner,  to  be 
thenceforth  transferred  sub  modo  and  subject  to  State  regulations. 
To  the  State  there  are  boundless  possibilities  which  cannot  be 
limited  in  the  same  nwde  that  they  may  be  when  such  proceedings 
are  voluntarily  set  in  motion  by  private  citizens  for  their  own 
private  ends. 

To  make  registration  of  title  effective  the  experience  of  other 
countries  demonstrates,  that  it  must  be  compulsory.  Even  com- 
pulsion is  insufficient  to  produce  good  results  to  the  public,  if  the 
act  effecting  it  is  unworkable  in-  practice,  or  expensive  in  detail, 
or  opposed  to  the  settled  habits  and  customs  of  the  people.  Any 
public  man  who  proposes  a  compulsory,  but  unworkable,  system 
will  be  likely  to  have  a  somewhat  shortened  public  career,  unless 
past  experience  in  free  governments  is  a  false  guide  to  conclusions. 
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§  403.  Memorial  to  be  carried  forward.  Whenever  a  mem- 
orial or  notation  has  been  entered  as  permitted  by  this 
article,  the  registrar  shall  carry  the  same  forward  upon  all 
certificates  of  title  until  the  same  is  cancelled  in  some  man- 
ner authorized  by  this  article. 

Formerly  section  35,  chapter  444,  Laws  of  1908.^^ 

Comment.  The  memorial  referred  to  by  this  section  is  that  men- 
tioned  in  section  394  of  this  article.  It  is  a  note  of  all  the  estates, 
mortgages,  trusts,  liens  and  charges  to  which  the  owner's  title  is 
subject.  These  are  to  be  regularly  carried  forward  on  all  subse- 
quent certificates  of  title. 

This  provision  is  mandatory  and  the  presumption  is  that  the 
registrar  will  execute  the  duty  imposed  on  him.  If  he  does  not, 
some  one  must  suffer,  either  the  holder  of  the  certificate  or  the 
holder  of  the  omitted  lien  or  charge. 

It  is  to  insure  against  such  acts  of  omission  that  the  old  system 
of  conveyancing  requires  the  services  of  lawyers  trained  in  the  law 
of  real  property;  or  in  some  of  the  greater  cities  the  services  of 
corporations,  designed  to  insure  titles  against  the  negligence  or 
oversight  of  those  who  undertake  to  transfer  good  titles  to  real 
property. 

It  is  very  apparent  that  the  theory  and  practice  of  the  "  Tor- 
rens  Laws  "  is  at  variance  with  the  theories  and  practice  of  the  old 
common  law.  Its  more  perfect  administration,  therefore,  would  be 
promoted  by  a  system  of  jurisprudence  which  better  harmonizes 
with  the  Registration  Law.  This  may  be  perceived  in  this  State 
from  the  section  which  really  abolished  the  old  titles  by  prescription 
and  adverse  possession,**^  and  in  other  States  from  those  sections 
which  abolish  descent  and  make  the  certificates  of  title  pass  as  per- 
sonal property.*® 

Dower  also  is  highly  inconsistent  with  the  Torrens  acts  which 
make  the  certificates  of  title  personal  property.  Yet  dower  is  one 
of  the  oldest  institutions  in  this  State,"  and  it  has  been  more  con- 
sistently maintained  in  this  State  than  in  the  country  from  which 
we  derive  our  common  law.  It  is  not  perhaps  wrong  to  affirm  that 
the  inhabitants  of  this  State  will  dispense  with  the  Torrens  system 
sooner  than  with  the  old  institution  of  "  dower." 

1*  Repealed.    Sec  I  460,  infra.  ^^  Supra,  p.  11 14. 

J»  S  401,  supra,  "  See  Article  6,  supra. 
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§404.  Registered  property  to  remain  regintered.     The 

bringing  of  property  under  this  article  shall  imply  an  agree- 
ment, running  with  the  land  and  binding  upon  the  applicant 
and  all  his  successors  in  interest  or  title,  that  the  property 
shall  be  subject  to  the  terms  of  this  article  and  all  amend- 
ments and  alterations  thereof.  All  dealings  with  the  prop- 
erty so  registered,  or  any  estate,  right,  or  interest  therein, 
after  the  same  has  been  brought  under  this  article,  and  all 
liens,  incumbrances  and  charges  upon  the  same  after  the 
first  registration  thereof  shall  be  subject  to  the  terms  of  this 
article. 

Formerly  section  36,  chapter  444,  Laws  of  1908.^^ 

Comment.  This  is  a  very  drastic  section  if  the  act  makes  no  pro- 
vision for  taking  a  title  once  registered  off  the  registry.  It  is 
already  manifest  that  a  registered  title  enjoys  certain  exemptions 
from  adverse  claimants  and  prescriptive  rights,  and  that  its  owner 
and  all  successors  to  him  has  a  peculiar  legal  status  different  from 
other  owners  of  land.  Suppose  that  a  registered  owner  finds  this  a 
relative  disadvantage  to  his  property,  in  aspects  which  only  time 
can  reveal.  Is  there  no  mode  by  which  he  can  relieve  his  prop- 
erty from  such  disadvantages?  Is  his  estate  to  be  always  subject 
to  this  article  and  its  amendments,  whether  the  registered  owner 
likes  or  dislikes  the  result  ? 

The  foregoing  are  very  practical  suggestions,  and  deserve  con- 
sideration, where  the  property  to  be  registered  is  of  great  value* 
No  doubt,  the  Legislature  would  solve  the  difficulty  in  course  of 
time  by  some  amendment  of  this  article.  But  if  this  article  prove 
to  be  not  a  good  working  act,  a  dissatisfied  registered  owner  may 
meanwhile  be  greatly  embarrassed  by  his  inability  to  take  his  land 
off  of  the  registry.  Private  relief  by  act  of  the  Legislature  is 
somewhat  difficult  often  times  of  fulfillment.  There  is  a  popular 
and  proper  objection  to  acts  of  a  private  nature.-  Whether  a 
court  of  equity  could  relieve  the  owner  is,  however,  very  doubtfuL 

18  Repealed.    See  9  /fio,  infra. 
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§405.  Registered  property  snbject  to  same  rights  and 
burdens  as  unregistered  property.  Registered  real  prop- 
erty and  every  estate,  right  and  interest  therein  shall  be  in 
all  respects  subject  to  the  same  rights,  burdens  and  inci- 
dents as  unregistered  real  property,  except  as  otherwise  ex- 
pressly provided  in  this  article  or  any  amendment  thereof. 

Formerly  section  37,  chapter  444,  Laws  of  igo8w^ 

Comment  This  clause,  which  is  absent  from  some  others  of  the 
Torrens  laws,  is  conservative  and  proper,  in  that  it  minimizes  the 
differences  between  the  incidents  of  real  property  registered  and 
those  of  real  property  not  registered.  But  it  does  not  for  that 
reason  render  the  administration  of  this  article  the  less  difficult. 
This  section  distinctly  preserves  all  the  old  law  of  land,  and  evi- 
dently presupposes  a  knowledge  of  its  limitations  upon  the  part  of 
all  who  deal  with  this  article.  Theoretically,  all  other  Torrens 
laws  are  assumed  to  dispense  with  the  necessity  of  employing  law- 
yers. But  this  section  seems  to  assume,  that  those  who  come  under 
this  article  shall  be  learned  in  the  old  law  as  well  as  in  the  particu- 
lar learning  which  alone  qualifies  a  practice  under  this  article. 

This  act  proves  on  the  part  of  the  Legislature  a  laudable  desire 
to  benefit  the  public,  by  giving  it  an  option  to  accept  or  reject  the 
provisions  of  the  Title  Registration  Law.  If  the  public  desires  to 
have  titles  to  land  registered,  the  Legislature  has  given  them  the 
opportunity ;  but  it  has  very  wisely  refrained  from  making  the  act 
imperative  or  obligatory.  When  the  demand  for  real  reform  in 
the  methods  of  transferring  and  conveying  lands  arises,  as  in  time 
it  must,  it  is  not  an  idle  vaticination  to  assume  that  the  reform 
will  be  of  a  very  different  kind  from  that  provided  by  this  article. 

^  Repealed.    See  I  460^  mfra. 
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:§  406.  Transfers  of  registered  property.  A  registered  owner 

of  real  property,  in  order  to  transfer  his  whole  estate  or 
interest  therein  or  any  part  or  parcel  thereof,  or  any  undi- 
vided interest  therein  shall  execute  to  the  intended  trans- 
feree a  deed  or  instrument  of  conveyance  in  any  form  au- 
thorized by  law.  Upon  filing  such  deed  or  other  instru- 
ment in  the  registrar's  office  and  surrendering  to  the  regis- 
trar the  duplicate  certificate  of  title,  if  the  interested  parties 
agree  in  a  statement  as  to  the  nature  and  effect  of  the  trans- 
fer the  registrar  shall  enter  such  statement  as  a  memorial 
upon  the  proper  original  certificate,  provided  that  such 
statement  is  not  more  than  one  foHo  (one  hundred  words) 
in  length.  He  shall  then  make  out  and  register  as  herein 
provided  a  new  certificate  and  also  an  owner's  duplicate  cer- 
tifying the  title  to  the  estate  or  interest  in  the  property  con- 
veyed to  the  transferee  and  shall  enter  upon  the  original 
and  duplicate  certificate  the  date  of  the  transfer,  the  name 
of  the  transferee  and  the  number  of  the  new  certificate,  and 
shall  stamp  across  the  original  and  surrendered  duplicate 
certificates  the  word  "  cancelled."  If  the  parties  in  interest 
fail  to  agree  upon  the  statement  to  be  entered  upon  the  cer- 
tificates, the  registrar  shall  refuse  to  make  the  transfer  until 
directed  by  the  court  as  herein  provided.  Title  to  such  prop- 
erty shall  not  pass  by  such  transfer  until  the  transfer  is  reg- 
istered as  prescribed  by  this  section. 

Formerly  section  38,  chapter  444,  Laws  of  1908!^ 

Comment.  This  section  is  a  compromise,  but  it  is  not  unJike  simi- 
lar sections  of  other  "  Torrens  Laws  "  in  force  in  some  other  States 
of  this  country,**  That  it  is  consistent  in  theory  with  a  beneficient 
reform  may  be  doubted.  Why  should  the  holder  of  a  certificate 
of  title  be  compelled  to  execute  a  deed  in  the  old  form?  This  in- 
volves the  application  of  all  the  old  law  relating  to  deeds,  considera- 
tion, delivery,  etc.,  fully  considered  in  this  treatise.  One  object 
of  Torrens  was  to  get  rid  of  all  this  traditional  and  customary 
law.    It  would  have  been  bolder  but  more  useful  legislation,  we 

^Repealed.    See  S  460,  infra, 
>^See  for  example  S  47,  Illinois 
Law. 
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• 
think,  had  the  New  York  act  of  1908  made  title  pass  by  delivery 

and  indorsement  of  the  certificate;  such  indorsement  to  be  either 

acknowledged  before  a  notary  or  proved  in  the  registrar's  office. 

A  State-administered  system  will  be  sure  to  contain  some  such 
salutary  provision  as  that  now  suggested.  If  we  are  to  have  reg- 
istration of  title  it  is  highly  desirable  not  to  make  compromises 
which  compel  the  citizens  of  the  State  to  have  recourse  to  two 
systems  of  law  so  opposed  as  the  old  and  the  new. 

It  would  seem  that  the  duties  of  the  registrar  under  this  section 
are  made  very  onerous. for  the  ordinary  county  official.  The  right 
of  the  parties  to  agree  upon  a  statement  affecting  titles  may  also 
prove  very  prejudicial  to  future  owners  and  be  calculated  to  re- 
strict future  alienation  unduly,  unless  the  ordinary  rules  of  law 
regulating  perpetuities  and  restrictive  covenants  extend  to  trans- 
fers of  registered  property. 

71 
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§  407.  Certificate  remaining  part  of  property  transferred. 

When  only  a  part  of  the  property  described  in  a  certificate 
is  transferred,  or  some  estate  or  interest  therein  is  to  remain 
the  transferrer's,  a  new  certificate  shall  be  issued  for  such 
part,  estate  or  interest  so  remaining  and  belonging  to  him ; 
or  if  the  property  is  so  described  as  to  permit  it,  the  prop- 
erty transferred  may  be  cancelled  on  the  certificate  of  the 
transferrer  without  the  issue  of  a  new  certificate  for  the 
residue. 

Formerly  section  40,  chapter  444,  Laws  of  igcS.^ 

Comment  This  section  is  not  unlike  the  similar  section  of  the 
Illinois  act,  but  that  act  does  not  permit  a  cancellation  of  a  part  of 
a  certificate.    The  Illinois  act  is  as  follows : 

"  §  48.  When  only  a  part  of  the  land  described  in  a  certificate  is 
transferred,  or  some  estate  or  interest  in  the  land  is  to  remain  in 
the  transferrer,  a  new  certificate  shall  be  issued  to  him  for  the  part^ 
estate  or  interest  remaining  in  him." 

It  would  seem  that  a  partly  canceled  certificate  of  title  would  be 
open  to  objection  and  could  not  be  so  readily  transferred  as  is  de- 
sirable under  any  good  system  for  registration  of  title.  Therefore, 
it  is  to  be  assumed  that  registered  owners  will  generally  take  out 
new  certificates  on  every  transfer. 

The  duties  required  of  the  registrar  by  these  sections  are  of  the 
same  nature.  His  decision  in  the  matter  is  not  conclusive.  If  he 
decides  wrongfully  and  refuses  to  perform  the  appropriate  duty  in 
the  premises,  he  may  be  compelled  to  act  properly  by  means  of  a 
writ  of  mandamus,  the  same  as  any  other  ministerial  officer  who 
mistakes  his  duty  under  the  law  and  refuses  to  perform  it  The 
exercise  of  such  powers  by  ministerial  officers  is  a  necessary  func- 
tion of  the  executive  department,  and  although  it  may  require 
similar  deliberation  to  that  involved  in  the  exercise  of  judicial 
power,  the  bestowal  of  such  powers  upon  the  executive  department 
does  not  violate  the  provisions  of  the  constitution  forbidding  that 
department  to  exercise  the  functions  of  any  other  department 

»  Repealed.    See  §  460,  infra. 
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§408.  Book  of  covenantB,  reatrictionfl  and  forms.    Each 

registrar  shall  provide  a  bode  to  be  known  as  the  bode  of 
covenants,  restrictions  and  forms.  This  book  shall  be  bound 
in  a  substantial  manner  and  the  pages  thereof  shall  be 
Crane's  parchment  paper  or  its  equal.  Any  person  may 
have  recorded  in  this  book  any  covenant,  restriction  or  form 
he  may  present  for  that  purpose  on  payment  to  the  registrar 
at  the  rate  of  fifty  cents  per  folio.  The  covenant,  restriction 
and  form  so  entered  shall  be  numbered  consecutively  and 
shall  be  written  in  the  book  with  India  ink  or  equally  perma- 
nent ink  in  a  clear  and  legible  manner  under  the  number 
given  to  it.  References  in  any  documents  issued  by  the  reg- 
istrar to  any  covenant,  restriction  or  form  recorded  in  this 
manner  shall  be  as  follows: 

Subject  to  restriction,  (or  covenant  or  form)  recorded 

under  No.* in  the  book  of  covenants,  restrictions 

and  forms,  in  the  registrar's  office  of  this  county. 


Fonnerly  section  40,  chapter  444,  Laws  of  1908L 


Comment.  We  have  elsewhere  adverted  to  the  difficulties  attend- 
ing the  office  of  registrar  and  the  tendency  of  the  Torrens  sys- 
tem to  accumulate  original  documents  and  papers  in  the  public 
offices.  This  tendency  is  asserted  by  its  opponents  to  be  greater 
than  that  under  the  old  system  which  requires  the  filing  of  only 
those  instruments  which  are  intended  to  operate  as  notice  to  bona 
Me  purchasers  of  real  property  for  value. 

This  section  seems  to  entitle  any  person  paying  the  fee  to  have 
recorded  in  the  book  contemplated  by  this  section  any  "  covenant, 
restriction,  and  form  "  which  he  sees  fit  to  present  to  thie  registrar. 
This  section  must  mean  any  person  connected  with  a  registered 
title.  Otherwise  it  will  prove  too  broad  and  be  very  rtiischievous 
in  practice.  It  is  not,  we  think,  quite  clear  whether  or  not  cove- 
nants contained  in  deeds  contemplated  by  section  406  of  this  article 
are  intended  to  be  segregated  from  such  deeds  and  recorded  sepit- 
rately  in  the  "Book  of  Covenants"  contemplated  by  this  section. 
If  such  cross-filing  is  necessary  for  any  purpose  it  seems  onerous, 
as  the  deeds  themselves  are  to  be  filed  pursuant  to  section  406. 
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§  409 


§409.  Filing,  entering  and  indexing  papers  pursuant  to 

this  act;  tickler  certificate.  Every  paper  filed  with  the 
registrar  shall  be  given  a  serial  number  in  the  order  of  its 
filing,  and  then  shall  be  entered  by  the  registrar  in  an  "  entry 
book  "  under  columns  showing: 

First.  The  serial  number ; 

Second.  Day  of  fiUng; 

Third.  Filing  number  of  application  (complaint)  to  which 
it  relates  if  the  registration  proceedings  are  still  pending; 

Fourth.  Certificate  number,  if  registration  proceedings  are 
completed  and  certificate  has  been  issued; 

Fifth.  Kind  of  paper  filed; 

Sixth.  Name  and  address  of  the  person  in  whose  interest 
the  paper  is  filed; 

Every  paper  filed  with  the  registrar  affecting  property  for 
which  registration  proceedings  are  pending  shall  be  kept  by 
the  registrar  with  the  application.  The  registrar  shall  pro- 
vide a  book  to  be  known  as  "  the  tickler  certificate  book  " 
wherein  he  shall  note  all  filed  papers  affecting  property  for 
which  registration  proceedings  are  pending.  Each  page 
shall  constitute  a  separate  tickler  certificate,  and  on  said  cer- 
tificate he  shall  enter  the  character  of  the  paper,  the  date  of 
filing  and  the  filing  number.  The  tickler  certificate,  subject 
to  such  change  as  the  case  may  req'Jiire,  shall  be  substantially 
as  follows : 
Application  number 

This  certifies  that  the  following  papers  have  been  filed  in 

the  office  of  the  registrar  of county  affecting,  or 

in  connection  with  an  action  to  register  the  title  to  the  fol- 
lowing described  real  property,  to  wit : 

(The  description  to  appear  here.) 


Character  of  paper. 


Piling  number. 
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A  memorial  of  every  paper  filed  with  the  registrar  affect- 
ing title  to  registered  property  shall  be  entered  at  once  upon 
the  last  original  certificate  to  which  it  relates.  Every  paper 
filed  with  the  registrar  affecting  the  title  to  property  shall 
be  indexed  from  its  contents  as  follows :  In  an  index  show- 
ing in  alphabetical  order  in  one  column  or  in  a  set  of  col- 
umns the  names  and  post-ofiice  addresses  of  all  persons  in 
whose  interest  applications  for  registration  of  title  are  filed ; 
the  names  and  post-office  addresses  of  all  persons  to  whom 
any  interest,  right,  or  power  in  real  property  is  granted  or 
released ;  and  the  names  and  post-office  addresses  of  all  per- 
sons claiming  an  interest  in  real  property;  also,  in  separate 
columns  the  kinds  of  papers  fiJed,  the  numbers  of  the  filed 
papers,  the  dates  of  filing,  the  filing  numbers  of  application 
to  which  they  relate  (if  application  is  pending)  and  the 
numbers  of  the  last  original  certificate  to  which  they  relate 
(if  the  title  to  the  property  is  registered).  Whenever  a 
judgment  or  an  order  of  court  directs  that  the  title  to  real 
property  be  registered,  it  shall  also  direct  the  registrar  to 
transfer  all  proper  liens  and  incumbrances  filed  against  the 
property  pending  registration  to  the  certificate  of  title  so  to 
be  issued.  In  those  counties  which  have  block  indexes,  an 
index  shall  be  kept  by  blocks  of  all  owners  of  registered 
property  with  a  reference  to  the  certificate  numbers  in  which 
the  properties  are  registered. 
Formerly  section  41,  chapter  444,  Laws  of  1908.2* 

Comment.  Under  the  prior  section  we  have  stated  that  the  "  Tor- 
rens  Laws  "  generally  contemplate  that  all  original  instruments,  no- 
tices, and  papers  affecting  the  registered  title,  shall  be  kept  on  file 
in  the  office  of  the  registrar,  and  that  the  opponents  of  the  Tor- 
rens  system  profess  to  view  with  alarm  the  mass  of  original  docu- 
ments which  will  necessarily  accumulate,  if  that  system  shall  go 
into  general  operation  under  the  voluntary  acts  of  which  this 
article  is  a  type.  Whether  this  objection  is  or  is  not  well  founded 
is  not,  however,  the  question  for  present  consideration. 

This  section  of  this  article  certainly  requires  great  care  on  the 
part  of  the  registrar  in  connection  with  the  "  Tickler  Certificate 
Book,"  as  it  is  called,  as  it  is  a  part  of  the  system  which  is  sup- 
posed to  show  visitors  "  at  a  glance  "  the  condition  of  a  registered 

title. 

23  Repealed.     See  §  460,  infra. 
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§  410.  Notice  of  filed  papers.  All  papers  filed  by  the  registrar, 
and  indexed  and  entered  by  him  pursuant  to  this  article,  sliall 
be  of  equal  effect  as  to  notice,  in  the  order  of  their  filing  as 
shown  by  their  filing  numbers,  as  are  similar  papers  when 
recorded  by  county  clerks  or  registers  under  the  recording 
acts.  Should  an  action  for  registration  be  discontinued  or 
otherwise  terminated  without  registration,  an  order  of  court 
to  that  effect  shall  be  filed  with  the  registrar,  who  shall  at 
once  cause  all  the  papers  relating  to  the  title  to  the  property, 
affected,  filed  with  him,  to  be  recorded  by  the  county  clerk 
or  register  in  the  order  of  their  filing,  on  payment  of  the 
statutory  fees. 

Formerly  section  42,  chapter  444,  Laws  of  1906.^ 

Comment  This  section  settles  afHrmatively  a  very  important  ques- 
tion arising  under  some  "  Torrens  Laws."  Whether  or  not  a 
"  R^istry  of  Titles  "  is  a  public  record  office  has  been  much  dis- 
cussed. If  it  is  not  such,  it  is  apparent  that  the  instruments  of  title 
contained  therein  are  not  public  records,  and  are,  therefore,  not  to 
be  operative  as  notice.  But  in  this  country  the  r^strar's  office 
is  always  a  public  office,  open  to  the  public,  and  any  one  is  prob- 
ably entitled  to  see  the  r^stry,  whether  he  has  any  real  interest 
in  so  doing  or  not. 

The  legal  effect  of  notice  by  the  filing  of  an  instrument  entitled  to 
be  filed  in  the  old  public  record  offices  ha§  taken  years  to  determine, 
and  no  more  subtle  questions  come  before  the  courts.  The  precise 
meaning  of  this  section  is  made  to  depend  on  the  old  law.  So  that 
again  we  find  a  cross-reference  in  this  article  to  the  old  and  very 
dissimilar  law  —  certainly  dissimilar  in  origin.  We  venture  to  think 
that  this  section  should  have  been  more  explicit  and  should  have 
provided  that  every  document  required  to  be  filed,  under  this  article, 
should  be  operative  as  notice  to  those  subsequently  dealing  with 
the  titles  which  come  under  this  article  without  any  reservation. 

A  reference  in  a  new  law  to  principles  and  rulings  settled  on  other 
acts  is  always  perplexing  and    unnecessary. 

^  Repealed.    See  I  460,  infra. 
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§411.  Addresses  ci  interested  parties;  notice.  On  every 
paper  or  instrument  filed  with  the  registrar  there  shall  be  in- 
dorsed the  name  and  post-office  address  of  the  person  in 
whose  behalf  it  is  filed;  and  all  notices  by  the  registrar  or 
other  person  relating  to  the  property  therein  described  may 
be  served  by  mail  on  such  person  at  such  post-office  address, 
except  as  otherwise  provided  herein.  The  address  may  be 
changed  from  time  to  time,  by  such  person  filing  with  the 
registrar  a  written  notice  of  such  change. 

Formerly  section  43,  chapter  444,  Laws  of  190& 

Comment.  This  section  seems  to  authorize  a  practice  which  is 
not  consistent  with  the  fixity  and  the  importance  of  landed  property. 
Most  owners  of  real  property  desire  a  title  which  shall  be  beyond 
all  dispute,  and  a  service  upon  any  claimant  diereto  by  mail  has 
always  been  regarded  as  an  imperfect  mode  of  service.  Publica- 
tion, under  certain  circumstances,  may  be  allowable,  but  the  pro- 
priety of  a  service  by  mail  is  always  questionable  when  a  personal 
service  is  possible.  If  a  service  of  a  notice  is  essential  for  any 
purpose  it  should  not  be  made  by  mail  if  it  can  be  made  in  a  more 
certain  way.^ 

The  notion  of  requiring  addresses  of  owners  or  actors  to  be  in- 
dorsed on  all  papers  filed  is  said  to  be  taken  from  the  English  Land 
Transfer  Act  of  1875,  and  to  be  without  meaning  where  notice  is  not 
essential  or,  in  other  words,  is  without  legal  effect  This  section  is 
claimed  to  be  evidence  of  a  tendency  to  unnecessary  intricacy  in 
Torrens  laws.^  Whether  this  criticism  is  or  is  not  sound,  the  sec- 
tion certainly  authorizes  a  very  questionable  mode  of  service,  espe- 
cially if  the  notices  to  be  served  are  important  to  jurisdiction,  or  to 
found  adverse  claims  against  the  person  thus  notified. 

It  will  be  seen  by  reference  to  other  sections  of  the  article  that 
the  proceeding  to  register  title  is  really  hostile  to  claimants.  Ser- 
vice of  papers  by  mail  unless  unavoidable  in  any  such  proceeding  is 
contrary  to  principle. 

»  C/.  I  21,  Illinois  Act 

30  See    Niblack,    Torrens    System* 

pp.  M  93- 
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§  412.  When  a  txansf er  is  deemed  to  be  r^;istered.    Every 

transfer  of  registered  property  shall  be  deemed  to  be  regis- 
tered  under  this  article  when  the  new  certificate  to  the  trans- 
feree shall  have  been  entered  as  in  the  case  of  first  registra- 
tion ;  and  all  other  dealings  shall  be  considered  as  registered 
when  the  memorial  or  notation  shall  have  been  entered  in 
the  registration  book  upon  the  last  certificate  of  title  to  the 
property. 

Formerly  section  44,  chapter  444,  Laws  of  1908.*^ 

Comment.  This  section  is  declaratory  and  not  one  of  the  more 
important  sections  of  this  article.  But  it  serves  to  emphasize  the 
great  detail  to  which  all  "  Torrens  laws "  necessarily  descend. 
Such  acts  are  generally  very  mechanical  and  deal  largely  with  for- 
mulas. Now  exceptional  dealings  with  real  property  are  antagonis- 
tic to  any  mechanical  or  formulary  system.  Yet  exceptional  deal- 
ings are  very  common.  The  necessity  of  entering,  registering, 
filing,  indexing  and  docketing  all  original  papers  is,  therefore,  ap- 
parent, and  is  proclaimed  by  all  "Torrens  laws."  The  result, 
when  the  new  system  is  blended  with  the  old  system,  in  the  same 
pubMc  office,  is  that  more  or  less  confusion  generally  ensues,  to  tiie 
great  disappointment  of  the  upholders  of  the  Torrens  system  in 
general. 

The  apparent  complications  of  a  registered  title  under  this  article 
make  it  more  than  doubtful  whether  the  system  of  registering  titles 
is  likely  to  be  simpler  than  the  old  familiar  method,  so  long  in  use 
in  this  State.  The  law  relating  to  the  old  method  of  transferring 
titles  has  also  the  advantage  of  being  well  settled  and  familiar. 

37  Repealed.    See  §  460,  infrtk 
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§  413.  New  certificates.  Upon  the  application  of  any  regis- 
^  tered  owner  of  property  held  under  separate  certificates  of 
title,  or  under  one  certificate,  and  delivering  up  of  such  cer- 
tificate or  certificates  of  title,  the  registrar  shall  issue  to  such 
owner  a  single  certificate  of  title  for  the  whole  of  such  prop- 
erty, or  several  certificates,  each  containing  a  portion  of  such 
property  in  accordance  with  such  application,  and  as  far  as 
the  same  may  be  done  consistently  with  any  regulations  at 
the  time  being  in  force  respecting  the  parcels  of  land  that 
may  be  included  in  one  certificate  of  title ;  and  upon  issuing 
any  such  certificate  of  title,  said  registrar  shall  indorse  on 
the  last  previous  certificate  of  title  of  such  property  so  de- 

« 

livered  up  a  memorial  setting  forth  the  occasion  of  such 
cancellation,  and  referring  to  the  number  or  numbers  of  the 
new  certificate  or  certificates  of  title  so  issued. 

Formerly  section  45,  chapter  444,  Laws  of  1908^^ 

Comment  This  section  serves  to  emphasize  the  difficulty  iwliich 
naturally  arises  in  any  registrar's  office  maintained  under  '*  Torrens 
laws  "  when  the  ownership  of  separately  registered  parcels  comes 
into  one  hand.  If  there  is  a  tract  index,  each  parcel  has  been  al- 
ready separately  entered  on  the  theory  that  it  is  a  unit  for  all  time, 
and  perhaps  a  ledger  account  has  been  kept  with  such  unit.  Even 
if  the  index,  as  in  New  York,  is  alphabetical  or  block,  there  is  also 
a  necessary  disturbance  of  the  system  occasioned  by  a  merger  of 
registered  parcels.  We  do  not  for  an  instant  mean  to  intimate  that 
such  difficulty  is  insurmountable,  but  to  point  out  that  a  merger  of 
small  parcels  injarge  is  naturally  attended  with  more  trouble  than 
attends  the  transfer  of  original  certificates.  In  other  words  such  a 
transaction  breaks  in  on  a  contemplated  formula. 

The  nearer  any  system  of  land  transfers  approximates  to  a 
formulary  system,  of  course,  the  more  perfect  it  is.  But  a  system 
which  is  largely  dependent  on  formulas  is  too  rigid  for  practical 
purposes. 

*  Repealed.    See  I  460^  mfra. 
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§414.  Loss  of  owner's  duplicate.  If  any  duplicate  certifi- 
cate is  lost  or  destroyed  or  cannot  be  produced,  a  duly  veri- 
fied statement,  setting  forth  the  facts  relating  thereto,  may 
be  filed  with  the  registrar  by  the  registered  owner,  or  other 
person  in  interest.  Upon  such  application,  after  due  notice 
and  hearing,  the  court  may  direct  the  registrar  to  issue  a 
new  duplicate  certificate,  containing  a  memorandum  of  the 
fact  that  is  is  issued  in  place  of  a  lost  duplicate  certificate, 
which  shall  be  entitled  to  like  faith  and  credit  as  the  original 
duplicate. 

Formerly  section  46,  chapter  444,  Laws  of  1908.^ 

Comment.  The  difficulty  with  a  system  of  transferring  land  by 
means  of  a  mere  indorsement  and  delivery  of  an  original  certificate 
-  of  title  is,  that  in  case  of  loss  of  the  original  certificate  matters  are 
at  a  standstill  until  the  certificate  is  found.  The  New  York  act 
contains  no  provision  for  a  transfer  of  title  by  any  such  mode  as 
indorsement  and  delivery  of  the  original  certificate  of  title.  Each 
transfei  is  as  it  were  a  new  registration,  and  calls  for  a  surrender 
of  the  old  owner's  duplicate  certificate.^  Consequently  any  loss  of 
an  owner's  duplicate  in  this  State  is  inconsequential.  It  may  be 
readily  supplied  by  the  issue  of  another.  The  loss  of  the  original 
duplicate  has  no  serious  consequences.  The  machinery  of  supply- 
ing a  new  duplicate  is  accordingly  simple  in  the  extreme. 

§415.  Mortgages,  leases  and  other  liens  and  charges;  may 

be  registered.  Any  nwrtgage,  lease  for  a  term  of  over 
one  year,  contract,  to  sell  or  other  instrument  intended  to 
create  a  lien,  incumbrance,  trust  or  charge  on  registered 
property  or  any  right  or  interest  therein,  may  be  registered 
as  herein  provided. 

Formerly  section  47,  chapter  444,  Laws  of  1908.^^ 

» Repealed.    See  I  460,  infra.  «  Repealed.    See  I  460^  mfra. 

*>  See  I  406,  supra. 
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§  416.  Proceedings  to  register  mortgagOi  lease  or  other  lien 

or  charge.  On  the  filing  of  the  instrument  in  the  regis- 
trar's office  and  the  production  of  the  dupHcate  certificate  of 
title,  if  the  interested  parties  agree  in  a  statement  as  to  the 
nature  and  effect  of  the  mortgage,  lease  or  other  lien  or 
charge,  the  registrar  shall  enter  such  statement  upon  the 
proper  certificate  in  the  registration  book,  provided  such 
statement  be  not  more  than  one  folio  (one  hundred  words) 
in  length,  and  also  he  shall  enter  upon  the  owner's  certificate 
a  memorial  thereof  and  the  date  of  filing  the  instrument 
with  a  reference  to  its  file  number,  which  memorial  shall  be 
signed  by  the  registrar.  The  registrar  shall  also  note  upon 
the  instrument  filed  the  number  of  thei  certificate  on  which 
the  memorial  is  entered.  If  the  parties  in  interest  fail  to 
agree  upon  the  memorial  so  to  be  made  by  the  registrar,  he 
shalj  refuse  to  make  any  memorial  thereof  until  directed  by 
the  court  to  do  so,  as  herein  provided. 

Formerly  section  48,  chapter  444,  Laws  of  1908.'!^ 

Comment  No  title  to  a  mortgage,  lien,  trust,  charge  or  estate  less 
than  a  fee  simple  can  be  registered  under  this  article,  unless  the 
title  to  the  legal  estate  in  fee  simple  in  the  same  property  is  first 
registered.^ 

This  is  a  wise  provision  of  the  law  of  1 908,  as  great  confusion 
would  exist  if  a  fee  simple  title  were  not  registered,  and  a  mort- 
gage Hen  were  permitted  to  be  registered. 

The  act,  now  exiM^essed  in  this  article,  compares  favorably  with 
other  acts  of  a  similar  character  in  force  in  other  States. 

si^  Repealed.    See  I  46a  infra.  <>  See  I  378,  supra. 
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§  417.  Judgments^  decreeSi  attachments  ttad  other  liens  to 

be  noted  on  certificate.  No  judgment,  decree,  attach- 
ment, execution,  mechanic's  hen,  or  other  lien  or  charge, 
which  may  affect  or  be  a  hen  or  charge  upon  real  property 
in  this  state,  shall  be  or  become  a  lien  or  charge  on  real  prop- 
erty, or  any  right  or  interest  therein,  the  title  to  which  has 
been  registered,  unless  a  transcript,  or  certified  copy,  or  other 
duly  made  or  certified  document,  which  is  by  law  proper 
evidence  in  a  court  of  record,  of  such  judgment,  decree,  at- 
tachment, mechanic's  lien,  or  other  lien  or  chargfe,  shall  be 
duly  filed  with  the  registrar,  and  a  proper  memorial  thereof 
made  by  him  upon  the  certificate  of  registration  in  the  regis- 
tration book.  Such  transcript,  or  certified  copy,  or  other 
duly  made  or  certified  document  so  filed  shall  have  plainly 
written  or  stamped  thereon  the  number  of  the  certificate  of 
registration  of  the  title  to  the  property  to  be  affected  and 
bound  thereby  by  virtue  of  such  memorial  on  such  certificate, 
and  it  shall  be  the  duty  of  the  registrar  to  make  such  memo- 
rial immediately  on  receipt  of  the  same.  A  discharge,  can- 
cellation, or  modification  of  any  judgment,  decree,  attach- 
ment, mechanic's  lien,  or  other  lien  or  charge,  so  noted  on 
the  certificate,  shall  not  affect  or  be  binding  \xpcm  the  regis- 
tered property,  right,  or  interect,  unless  on  like  evidence  a 
memorial  thereof  shall  be  made  by  the  registrar  on  such  cer- 
tificate. 

Formerly  section  49,  chapter  444,  Laws  of  1908.88 

Comment.  This  is  a  very  troublesome  section  and  is  calculated  to 
show  that  no  orderly  state  can  long  remain  under  two  systems  of 
land  transfers.    One  or  the  other  must  give  way. 

Under  this  section  a  judgment  creditor  or  a  lienor  of  any  kind 
in  order  to  effect  a  lien  on  his  debtor's  real  property,  if  it  is  regis- 
tered under  this  article,  must  file  a  transcript  or  certified  copy  of 
the  judgment  or  other  lien  with  the  registrar. 

But  how  is  the  creditor  to  know  if  his  debtor's  property  is  regis- 
tered, unless  a  special  search  is  made  for  that  purpose.  Thus  a  new 
duty  is  imposed  by  this  section  of  this  article,  upon  judgment  credi- 
tors and  lienors  in  respect  of  a  certain  class  of  debtors  if  they  would 
perfect  their  liens.  Whether  this  is  uniform  and  constitutional 
legislation  has  been  questioned  in  Illinois.^^ 

88 1   291,  art   6,  Gmstitution   of  Illtnoit. 
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§  418.  Assignment  of  mortgage^  lease,  or  other  lien  or 

charge.  The  holder  of  any  mortgage,  lease,  or  other  lien 
or  charge  on  registered  property,  in  order  to  transfer  the 
same  or  any  part  thereof,  shall  execute  an  assignment  of  the 
whole  or  any  part  thereof ;  and  upon  such  assignment  being 
filed  in  the  office  of  the  registrar,  and  the  production  of  a 
true  copy  of  the  instrument,  if  any,  which  created  the  mort- 
gage, lease  or  other  lien  or  charge  and  which  is  held  by  the 
assignor,  the  registrar  shall  enter  in  the  registration  book 
a  memorial  of  such  transfer  with  a  reference  to  the  assign- 
ment by  its  file  number ;  he  shall  also  note  upon  the  instru- 
ment on  file  in  his  office  intended  to  be  transferred,  and  upon 
the  true  copy  thereof  produced,  the  number  of  the  certificate 
on  which  the  memorial  is  entered,  with  the  date  of  the 
entry. 

Formerly  section  50,  chapter  444,  Laws  of  1908.^ 

Comment.  At  the  present  time  in  order  to  assign  a  mortgage  a 
written  assignment  is  not  necessary  for  all  purposes,  as  title  to  a 
bond  and  mortgage  may  pass  by  delivery.  It  is  only  that  it  may 
operate  as  notice  under  the  Recording  Acts,  that  the  assignment  is 
recorded.  The  only  effect  of  recording  an  assignment  of  mortgage 
is  to  protect  the  assignee  from  a  subsequent  sale  or  satisfaction  of 
the  same  mortgage.  This  section  of  this  article  does  not  specify 
what  the  effect  of  filing  an  assignment  shall  be.  It  presumably 
leaves  the  rights  of  the  parties  unaffected. 

Under  the  old  Recording  Acts  there  have  been  many  decisions 
concerning  assignments  of  mortgages  which  are  outlined  under  sec- 
tion 291  of  article  9  of  this  act.  How  far  these  decisions  are  ap- 
plicable to  mortgages  of  registered  titles  will  be  a  question  for 
some  time  to  come. 

8*  Repealed.    See  S  460,  infra. 
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§  419.  Releasei  discharge  or  surrender  of  charge  or  incam- 

brance.  A  release,  discharge  or  surrender  of  a  charge  or 
incumbrance,  or  any  part  thereof,  or  of  any  part  of  the  prop- 
crtj^  charged  or  inciunbered,  may  be  effected  in  the  same 
way  as  is  above  provided  in  the  case  of  a  transfer.  In  case 
only  a  part  of  the  charge  or  only  a  part  of  the  property 
charged  is  to  be  released,  discharged  or  surrendered,  the  en- 
try shall  be  made  accordingly,  but  when  the  whole  is  re- 
leased, discharged  or  surrendered,  the  regfistrar  shall  plainly 
stamp  across  the  instrument  on  file,  and  on  the  memonal 
thereof,  and  on  a  true  copy  produced,  the  word  "  cancelled," 
and  shall  sign  the  name. 

Formerly  section  51,  chapter  444  Laws  of  1908.**^ 

Comment.  It  will  be  observed  that  under  this  act  the  consent  of 
the  mortgagee  is  not  necessary  to  enable  a  mortgagor  of  a  fee  simple 
title  to  come  under  the  act.^  In  Australia  under  the  Land  Transfer 
Act  of  Victoria  the  mortgagee's  consent  is  necessary. 

Now  in  this  State  if  a  mortgagor  resorts  to  this  article,  subse* 
<iuently  to  the  making  of  the  mortgage,  he  thereby  imposes  new 
burdens  on  the  mortgagee  which  seem  to  essentially  alter  the  con- 
tract. Thus  the  question  suggests  itself  how  far  these  several  sec- 
tions are  constitutional  as  to  mortgages  created  before  the  act  of 
1908.  No  doubt  it  is  competent  for  the  Legislature  to  alter  a  remedy 
if  it  does  not  impair  the  contract  itself.  But  to  say  that  these  sec- 
tions affect  the  remedy  is  perhaps  petitio  principii. 

The  question  arises  under  the  two  foregoing  sections  whether 
they  apply  to  charges  and  incumbrances  created  prior  to  r^stra- 
tion  or  subsequently  thereto.  If  subsequently,  they  are  of  course 
bound  by  this  act. 

8<^  Repealed.     See  I  460,  «Wra.  "  I  378.  supra. 
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§420.  Enforcement  of  mortgages,  charges,  liens  and  in- 
cumbrances. All  charges,  liens  and  incumbrances  on  regis- 
tered property,  or  on  any  estate,  right  or  interest  in  the  same, 
and  all  rights  therein  may  be  enforced  as  now  allowed  by 
law ;  and  all  laws  with  reference  to  the  foreclosure,  release 
or  satisfaction  of  mortgages  shall  apply  to  mortgages  on 
registered  property  or  on  any  estate,  right  or  interest  therein, 
except  as  herein  otherwise  provided,  and  except  that  until 
notice  of  the  pendency  of  any  suit  to  enforce  such  mortgage, 
charge,  lien,  or  incumbrance  is  filed  in  the  registrar's  office 
and  a  memorial  thereof  entered  on  the  certificate  in  the  reg- 
istration book,  the  pendency  of  such  suit  shall  not  be  notice 
to  the  registrar  or  to  any  person  dealing  with  the  property 
or  any  right  or  interest  therein. 

Formerly  section  52,  chapter  444,  Laws  of  1908.85% 

§  421.  Powers  of  attorney  to  be  filed  and  registered.  Be- 
fore any  person  can  convey,  charge,  incumber  or  otherwise 
deal  with  any  registered  property,  or  any  estate,  right  or  in- 
terest therein,  as  attorney  in  fact  for  another,  the  deed  or 
instrument  empowering  him  so  to  act  shall  be  filed  with  the 
registrar  and  a  memorial  thereof  shall  be  entered  upon  the 
certificate  in  the  registration  book,  in  like  manner  as  in  the 
case  of  a  change  or  incumbrance. 

Formerly  section  53,  chapter  444,  Laws  of  1908  W 

Comment  All  the  sections  of  this  act  remain  to  be  passed  on  by 
the  courts.  As  the  law  is  at  present  very  barren  it  will  not  be 
profitable  to  pursue  the  method  of  this  book  under  the  sections  of 
this  article.  There,  however,  seems  to  be  an  omission  in  section  421 
of  this  articl-e.  If  a  power  relates  to  both  registered  and  unregis- 
tered property  and  the  power  is  filed  with  the  registrar,  is  that 
notice  as  to  the  unregistered  real  property  subject  to  the  older  law, 
so  as  to  make  it  a  good  record  in  a  claim  of  title  under  the  old  law? 

»»%  Repealed.    See  J  460,  infra.  w  Repealed.    Sec  S  460^  infra. 
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§  422.  Reference  of  doubtful  matters  to  the  court.    When 

the  registrar  is  in  doubt,  and  when  the  parties  in  interest  fail 
to  agree  as  to  the  proper  memorial  to  be  made  in  the  regis- 
tration book  of  any  deed,  mortgage  or  other  voluntary  in- 
strument presented  for  registration,  the  question  shall  be  re- 
ferred to  the  court  for  decision,  either  on  the  certificate  of 
the  registrar  stating  the  question,  or  upon  the  suggestion 
in  writing  of  any  party  or  parties  in  interest ;  and  the  court, 
after  due  notice  to  all  parties  in  interest,  and  a  hearing,  if 
necessary  6r  proper,  shall  enter  an  order  prescribing  the 
form  of  the  memorial  to  be  made  by  the  registrar,  who  shall 
make  the  memorial  accordingly. 

Formerly  section  54,  chapter  444,  Laws  of  19081^ 

§423.  Death  of  registered  owner;  transfer  of  proper^. 

Upon  the  death  of  a  registered  owner  of  real  property  or  any 
estate,  right,  or  interest  therein  his  heirs-at-law  or  devisees, 
at  any  time  after  the  due  entry  of  a  decree  of  the  surrogate's 
court,  probating  his  will  and  granting  letters  testamentary 
thereon  or  granting  letters  of  administration,  or  in  case  of  an 
appeal  from  such  decree  at  any  time  after  the  entry  of  a  final 
decree,  may  file  with  the  registrar  a  certified  copy  of  such 
final  decree,  and  may  make  application  for  a  new  registration 
or  new  registrations  of  the  title  and  new  certificate  or  certifi- 
cates thereof.  Two  or  more  heirs  or  devisees  may  unite 
in  one  such  application.  The  proceedings  and  action  on 
such  application  shall  be  the  same  as  in  the  case  of  initial 
registration,  except  that  the  registration  certificate  of  the 
deceased  owner,  or  a  duplicate  copy  thereof,  shall  be  suffi- 
cient and  conclusive  evidence  of  his  title  at  the  time  of  his 
death,  and  no  other  evidence  of  the  title  up  to  that  time 
may  be  produced. 

Fonnerly  section  55,  chapter  444,  Laws  of  1908.M 

Comment.  The  necessity  of  a  separate  Land  Court  to  assure  the 
success  of  any  scheme  for  registering  titles  is  perhaps  apparent  from 
section  422  of  this  act.    It  is  also  esteemed  necessary  in  some  Stales 

^  Repealed.    See  §  460,  infra. 
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under  voluntary  registration  acts  that  certificates  of  title  to  real 
estate  shall  pass  as  personal  property  to  executors  or  administrators 
and  not  descend. 

The  New  York  act  of  1908,  now  perpetuated  in  this  article,  does 
not  attempt  such  a  radical  change  in  the  old  law  of  real  property. 
The  title  to  registered  property  passes  to  heirs  or  devisees  under 
the  general  rules  of  law.  But  such  heirs  or  devisees  must  take  out 
a  new  certificate  or  certificates  of  title. 

§424.  Registration  certificate  during  settlement  of  estate. 

Any  new  certificate  of  registration,  made  and  entered  as 
prescribed  in  the  preceding  section  of  this  act  before  the 
filial  settlement  in  the  surrogate's  court  of  the  personal 
estate  of  the  deceased  owner  of  the  real  property,  shall 
state  expressly  that  it  is  made  and  entered  because  of 
transfer  of  the  title  from  the  last  certificate  by  descent  or 
devise,  and  that  such  personal  estate  is  in  process  of  settle- 
ment. After  the  final  settlement  of  such  personal  estate  in 
the  surrogate's  court,  or  after  the  expiration  of  the  time 
allowed  by  the  code  of  civil  procedure  for  bringing  a  pro- 
ceeding for  selling,  mortgaging  or  leasing  the  real  property 
of  the  deceased  owner  for  the  payment  of  his  debts, 
the  heirs-at-law  or  devisees  may  apply  to  the  court  in  the 
registration  action  for  an  order  directing  the  cancellation 
of  said  memorial  upon  the  certificate,  which  memorial 
showed  that  the  personal  estate  was  in  the  course  of  settle- 
ment, and  the  court,  a  iter  being  satisfied  by  due  proof  that 
said  personal  estate  is  completely  settled  or  that  said  time 
to  apply  for  selling,  mortgaging  or  leasing  the  said  real 
property  has  expired,  shall  make  an  order  directing  the  can- 
cellation of  said  memorial;  but  the  liability  of  heirs  or 
devisees  of  registered  property,  or  of  such  property  itself 
for  claims  against  the  deceased  or  his  estate  shall  not  be  in 
any  way  diminished  or  changed  by  this  article. 

Formerly  section  56,  chapter  444,  Laws  of  1908.^ 

Comment    This  act  does  not  seem  to  simplify  the  intricate  pro* 
ceedings  which  are  often  necessary  to  sell  lands  of  a  decedent  for 

S7  Repealed.    See  I  460^  infra, 
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the  pa}mient  of  debts.  In  fact  it  seems  to  add  unknown  problems 
to  the  ordinary  procedure.  It  is  impossible  to  foresee  precisely 
what  course  the  courts  jjiay  take  in  such  a  case.  The  registrar's 
office  will  for  some  time  show  little  precedent.  This  section  seems 
to  assume  that  the  ordinary  proceedings  must  be  taken  in  the  Sur- 
rogate's Court,  and  that  the  subsequent  proceedings  in  the  regis- 
trar's office  will  be  ancillary  only.  There  is  no  escape  from  the 
conclusion  that  if  a  Torrens  law  is  to  be  successful,  the  ordinary 
surrogate's  law  of  this  State  must  ultimately  be  reconstructed  in 
harmony  with  this  article.   They  cannot  long  coexist  in  practice. 

§  425.  Title  derived  through  execution  of  a  power  in  a  will. 

When  the  will  of  a  deceased  registered  owner  of  real  prop- 
erty, or  of  any  estate,  right  or  interest  therein,  empowers 
the  executor  or  executors  to  sell,  incumber  or  otherwise  deal 
with  such  property,  estate,  right  or  interest,  it  shall  not  be 
necessary  for  such  executor  or  executors  to  be  registered 
as  the  owner  or  owners  thereof ;  but  any  person  who  acquires 
title  through  or  by  virtue  of  the  execution  of  such  power 
may  have  such  title  registered,  by  proceeding  in  the  same 
manner  as  heirs  or  devisees  of  a  deceased  registered  owner 
of  real  property,  as  directed  and  provided  by  this  article. 

Formerly  section  57,  chapter  444,  Laws  of  igoS.*® 

Comment.  It  would  appear  from  this  section  that  one  acquiring 
registered  real  property  through  the  execution  of  a  power  of  a  sale 
may  take  it  out  of  registry,  notwithstanding  section  404  of  this 
article.  The  grantee  may  record  the  deed  in  the  old  way,  and 
refuse  to  avail  himself  of  this  article.  Stibsequent  purchasers  and 
grantees  may  do  the  same.  In  that  event  the  registered  property 
passing  under  the  power  would  cease  to  be  registered. 

One  of  the  main  embarrassments  in  a  registered  title  is  that  there 
seems  to  be  no  machinery  for  taking  it  off  of  the  registry,  no  matter 
how  unsatisfactory  registration  may  prove  to  the  owner.  A 
registered  title  is  a  statutory  title  and  it  is  subject  to  all  the  sections 
of  this  article. 

•*  Repealed.     See  i  460,  infra. 
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§  426.  Assnraaoe  f uncL  Upon  the  original  registration  o£  real 
property,  there  shall  be  paid  to  the  registrar  one-tenth  of  one 
per  centum  of  the  value  thereof  on  the  basis  of  the  last  as- 
sessment for  local  taxation.  All  moneys  received  by  the  reg- 
istrar under  the  provisions  of  this  section  shall  be  paid  to  the 
treasurer  of  the  county  ( in  New  York  city  to  the  city  cham- 
berlain), as  an  assurance  fund  for  land  registered  in  his 
county.  Said  treasurer  (or  city  chamberlain)  shall  invest 
the  same  as  trust  funds  and  report  annually  thereon  as  re- 
quired by  law  in  reference  to  other  funds  in  his  hands.  Any 
person  who  states,  at  the  original  registration  of  property, 
that  he  takes  such  property  without  recourse  to  any  actioa 
to  recover  compensation  out  of  the  assurance  fund  for  any 
loss,  damage  or  deprivation,  shall  not  be  required  to  make 
any  payment  on  account  of  said  fund,  in  which  case  the  reg- 
istrar shall  plainly  place  on  the  certificate  of  registration  of 
such  property  or  any  duplicate  or  certified  copy  thereof,  the 
words  "  without  recourse  to  the  assurance  fund."  Nothing 
herein  shall  prevent  any  person  owning  registered  property 
from  making  payment  to  the  registrar  of  the  said  one-tenth 
of  one  per  centum  of  the  said  local  assessed  value  thereof, 
whereupon  the  owner  of  said  property  may  thereafter  avail 
himself  of  any  right  to  recover  compensation  from  the  as- 
surance fund  which  right  may  thereafter  arise;  and  on  re- 
ceipt of  such  payment  the  registrar  shall  cancel  the  words 
"  without  recourse  to  the  assurance  fund  "  from  the  certifi- 
cate of  registration,  any  duplicate  or  copy  thereof. 

§  427.  Compensation  from  assurance  fund.  Any  person  who, 

without  negligence  on  his  part,  sustains  loss  or  damage  or  is 
deprived  of  real  property,  or  of  any  estate,  right  or  interest 
therein,  after  the  original  registration  thereof,  because  of 
the  registration  of  another  person  as  owner  of  such  property, 
or  of  any  estate,  right,  or  interest  therein,  through  fraud, 
or  in  consequence  of  any  error,  omission,  mistake  or  mis- 
description in  any  certificate  of  title  or  in  any  entry  or  me- 
morial in  the  registration  book,  may  bring  an  action  to  re- 
cover compensation  out  of  the  assurance  fund  for  such  loss 
or  damage;  but  if  the  person  who  is  deprived  of  such 
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property,  or  any  estate,  right,  or  interest  therein  in  the  man- 
ner above  stated  has  any  other  right  of  action  or  other 
remedy  for  recovery  on  account  of  such  loss  or  damage,  he 
shall  exhaust  such  remedy  before  resorting  to  the  action 
herein  provided. 

Formerly  sections  58  and  59,  chapter  444,  Laws  of  1908.88 

§  428.  Action  against  assurance  fund.  If  an  action  is  brought 

to  recover  for  loss  or  damage,  or  deprivation  of  real  prop- 
erty, or  of  any  estate,  right  or  interest  therein,  which  arises 
wholly  through  any  fraud,  negligence,  omission,  mistake  or 
misfeasance  of  the  registrar  or  his  deputies  or  clerks  in  the 
performance  of  their  respective  duties,  the  action  shall  be 
brought  against  the  county  treasurer  (in  New  York  city 
the  city  chamberlain),  as  the  defendant.  If  such  action  is 
brought  to  recover  for  loss  or  damage,  or  deprivation  of  real 
property,  or  of  any  estate,  right  or  interest  therein,  which 
arises  wholly  through  any  fraud,  negligence,  omission,  mis- 
take or  misfeasance  of  some  person  or  persons  other  than 
the  registrar  or  the  other  officers  and  assistants  above  named,, 
or  which  arises  jointly  through  the  fraud,  negligence,  omis- 
sion, mistake  or  misfeasance  of  such  other  person  and  the 
registrar  or  the  other  officers  and  assistants  above  named, 
such  action  shall  be  brought  against  both  the  county  treas- 
urer (in  New  York  city  the  city  chamberlain),  and  such 
other  person  or  persons  as  codefendants.  In  any  action 
where  there  are  defendants  other  than  the  county  treasurer 
(in  New  York  city  the  city  chamberlain),  and  damages  shall 
have  been  recovered,  no  final  judgment  shall  be  entered 
against  the  county  treasurer  (in  New  York  city  the  city 
chamberlain),  until,  execution  against  the  other  defendants 
shall  have  been  returned  unsatisfied  in  whole  or  in  part,  and 
the  officer  returning  the  execution  shall  certify  that  the 
amount  still  due  upon  the  execution  cannot  be  collected  ex- 
cept by  application  to  the  assurance  fund.  Thereupon,  the 
court,  being  satisfied  as  to  the  truth  of  such  return,  may^ 
upon  proper  showing,  order  the  amount  of  the  execution  and 

>8  Repealed.    See  f  460,  infra. 
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costs,  or  so  much  thereof  as  remains  unsatisfied,  to  be  paid 
by  the  county  treasurer  ( in  New  York  city  the  city  chamber- 
lain) out  of  the  assurance  fund.  Any  person  other  than  the 
county  treasurer  (in  New  York  city  the  city  chamberlain), 
against  whom  any  such  judgment  may  have  been  recovered, 
shall  remain  liable  therefor,  or  for  so  much  thereof  as  shall 
have  been  paid  out  of  the  assurance  fund,  and  said  treasurer 
or  city  chamberlain  may  bring  suit  at  any  time  to  enforce  the 
lien  of  such  judgment  agpinst  such  person  or  his  estate  for 
the  recovery  of  any  amount,  with  interest,  paid  out  of  the 
assurance  fund  as  aforesaid.  If  the  assurance  fund  is  in- 
sufficient to  pay  the  judgment  in  full,  the  unpaid  balance 
thereof  shall  bear  interest  at  the  legal  rate  and  shall  be  paid 
out  of  the  first  moneys  coming  into  said  assurance  fund.  It 
shall  be  the  duty  of  the  attorney-general  of  the  state,  or  if 
the  attorney-general  so  direct,  the  district  or  prosecuting 
attorney  of  the  coimty,  or  the  corporation  counsel  in  New 
York  city,  to  appear  and  defend  such  suits. 

§  429.  Bestrictions  on  daims  against  assurance  fond.    No 

person  shall  recover  from  the  assurance  fund  any  sum  what- 
sover  by  reason  of  any  loss,  damage  or  deprivation  occa- 
sioned solely  by  a  breach  of  trust  on  the  part  of  any  regis- 
tered owner  who  is  trustee,  or  by  the  improper  exercise  of 
any  power  of  sale  in  a  mortgage,  nor  shall  any  person  re- 
cover from  the  a§surance  fund  any  greater  sum  than  the  fair 
market  value  of  the  property  at  the  time  the  right  to  bring 
such  action  first  accrued.  Any  action  or  proceeding  to  re- 
cover damages  out  of  the  assurance  fund  shall  be  commenced 
within  six  years  from  the  time  when  the  right  to  begin  the 
same  accrued,  and  not  afterward,  and  such  time  shall  not  be 
extended  because  of  any  disability. 

Formerly  section  6i,  chapter  444,  Laws  of  1908.^ 

Comment.  Sections  426,  427,  428  and  429  of  this  article  relate  to 
the  "  assurance  fund,"  or  the  fund  intended  to  indemnify  all  persons 
who  suffer  through  frauds,  errors,  or  mistakes  of  officials  charged 
with  the  administration  of  the  Title  Registration  Law  of  this  State, 
or  who  are  wrongfully  deprived  of  their  property  through  the  in- 

^  Repealed.    See  I  460,  infra. 
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strumentality  of  sucli  law.  Some  States,  now  under  Torrens  laws, 
make  no  provision  for  an  indemnity  fund,*^  since  the  Ohio  decision 
declaring  that  feature  unconstitutional.**  Others  make  the  State 
liable  independently  of  the  existence  of  a  sufficient  indemnity  fund.*^ 
The  last  is  certainly  the  plan  fairest  to  the  public,  and  it  is  in 
accord  with  principle. 

We  have  stated  before  that  the  scheme  of  all  voluntary  Torrens 
laws  assumes  that  a  registered  title  shall  be  a  good  title  and  one 
indefeasible,  and  so  certified  to  be  by  the  State.  If  the  State  under- 
takes to  so  certify,  why  should  it  limit  its  liability  at  all,  or  after  the 
fashion  of  a  sharp  insurer.  Cases  must  arise  in  the  ordinary  course, 
under  any  Torrens  system,  when  persons  will  suffer  injustice 
through  the  frauds  or  errors  of  officials,  or  when  property  will  be 
taken  away  from  the  real  owner  and  given  to  another  by  the  State. 
In  all  such  cases  common  justice  and  good  faith  of  a  just  govern- 
ment demand  quick  and  sufficient  compensation.  The  assurance 
fund  is  the  vehicle  of  such  compensation  furnished  by  Torrens 
laws  in  general. 

If  any  criticism  of  the  foregoing  section  is  in  order,  it  certainly 
seems  that  the  process  prescribed  for  securing  indemnity  under  this 
article  is  too  involved  and  dilatory.  Unhappy  will  be  the  fate  of 
one  who  depends  on  such  an  assurance  fund.  At  present  it  may 
be  observed  that  it  is  nil  in  this  State. 

§430.  Penalties  for  fraudulent  acts  or  false  oertiflcates. 

Whoever  fraudulently  procures  or  assists  in  fraudulently 
procuring,  or  is  intentionally  privy  to  the  fraudulent  pro- 
curement of  any  certificate  of  title  or  other  instrument,  or  of 
any  entry  in  the  registration  or  other  bocrfc  kept  in  the 
registrar's  office,  or  of  any  erasure  or  alteration  in  any 
entry  in  said  book,  or  in  any  instrument  authorized  by  this 
act,  or  knowingly  defrauds,  or  is  intentionally  privy  to  de- 
frauding any  person  by  means  of  a  false  or  fraudulent  in- 
strument, certificate,  statement  or  affidavit,  affecting  regis- 
tered land,  shall  be  guilty  of  a  felony  and  shall  be  pimished 
by  a  fine  not  exceeding  five  thousand  dollars,  or  imprison- 
ment  for  a  period  not  exceeding  five  years,  or  both,  in  the 
discretion  of  the  court. 

Formerly  section  62,  chapter  444,  Laws  of  igoS.^ 

*o  California.  ^  Massachusetts. 

«i  State  V.   Guilbert,  56  Ohio   St.         ^  Repealed.    See  I  460^  infrtt, 

S75. 
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§431.  Forgery  and  fraudulent  stamping;  penalty.    Who* 

ever  forges,  or  procures  to  be  forged,  or  assists  in  forging, 
the  seal  of  the  registrar,  or  the  name,  signature,  handwrit- 
ing of  any  officer  of  the  registrar's  office ;  or  fraudulently 
stamps  or  procures  to  be  stamped,  or  assists  in  stamping, 
any  document  with  any  forged  seal  of  said  registrar,  or 
forges  or  procures  to  be  forged,  or  assists  in  forging,  the 
name,  signature  or  handwriting  of  any  person  whomsoever, 
to  any  instrument  which  is  expressly  or  impliedly  author- 
ized to  be  signed  by  such  person,  or  uses  any  document  upon 
which  any  impression  or  part  of  the  impression  of  any  seal 
of  said  registrar  has  been  forged,  knowing  the  same  to  have 
been  forged,  or  any  document  the  signature  to  which  has 
been  forged,  knowing  the  same  to  have  been  forged,  or 
swears  falsely  concerning  any  matter  or  proceeding  made 
or  done  in  pursuance  of  this  article,  shall  be  guilty  of  a 
felony,  and  shall  be  punished  by  imprisonment  in  the  peni- 
tentiary for  a  period  not  exceeding  five  years,  or  by  a  fine 
not  exceeding  five  thousand  dollars,  or  both,  in  the  discre- 
tion of  the  court. 

Formerly  section  63  of  chapter  444,  Laws  of  1908.^^ 

Comment.  Sections  430  and  431  properly  belong  to  the  Penal  Law 
under  the  system  of  classification  now  adopted  in  this  State. 

Precisely  what  the  effect  of  a  certificate  of  title  in  the  hands  of 
an  innocent  purchaser  for  value  will  be  under  this  act,  when  the 
deed  on  which  it  is  based  turns  out  to  be  a  forgery,  is  as  yet  unde- 
termined. The  equities  of  the  bona  fide  certificate  holders  will  be 
great.  But  suppose  again  that  the  true  owner  is  in  possession,  will 
the  State  oust  him  in  order  to  enforce  its  own  certificate  of  title 
and  then  compel  the  true  owner  to  resort  to  the  compensation  fund 
for  indemnity? 

«^  Repealed.    See  I  460,  infra. 
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§  432.  Fees  to  be  charged.  The  following  fees  shall  be  charged 
by  registrars  for  the  various  services  performed  pursuant 
to  this  article : 

(a)  Filing  the  application,  including  entering  it  in  the 
entry  book,  indexing  it,  and  entering  it  in  tickler  certificate 
book,  one  dollar  and  fifty  cents. 

(b)  Entering  and  filing  each  order  of  service  or  sum- 
mons, seventy-five  cents. 

(c)  Entering  and  filing  order  appointing  guardian  ad 
litem,  seventy-five  cents. 

(d)  Entering,  filing  and  indexing  judgment  and  issuing 
certificates  of  title  in  accordance  therewith,  and  indexing 
same,  five  dollars. 

(e)  Entering,  filing  and  indexing  any  lien,  incumbrance 
or  charge  pending  registration  or  subsequent  thereto,  one 
dollar. 

(f)  Entering,  filing  and  indtexing  a  deed  or  other  paper 
requiring  the  cancellation  of  one  certificate  and  the  issue  of 
another  —  for  each  new  certificate  issued,  two  dollars. 

(g)  Entering,  filing  and  indexing  any  instrument  can- 
celling any  lien  or  incumbrance  on  a  certificate,  fifty  cents. 

(h)   Making  any  additional  certificate,  fifty  cents. 

(i)  Entering,  filing  and  indexing  a  caution,  cme  dollar. 

Formerly  section  64  of  chapter  444,  Laws  of  1908.** 

§  433.  Construction  of  article.  This  article  shall  be  con- 
strued liberally,  so  far  as  may  be  necessary  for  the  purpose 
of  effecting  its  general  intent. 

Formerly  section  65  of  chapter  444,  Laws  of  1908.**^ 

Comment.  Section  432  provides  a  fee  bill  which  is  certainly  very 
moderate  and  it  is  to  be  feared  that  "  Registrars "  will  find  it 
inadequate. 

The  canon  of  construction  contained  in  section  433  is  very  com- 
monly affixed  to  reformatory  acts.  But  it  is  very  questionable 
whether  it  is  binding  on  a  court  created  by  the  Constitution,  as  it 
takes  away  from  a  constitutional  function  by  implication. 

^  Repealed.    See  I  460,  infra.  ^^  Repealed.    See  fi  460^  infra. 
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1 434.  Form  for  examiner's  certificate  of  title.  The  ex- 
aminer's certificate  of  title  shall  be  substantially  in  the  fol- 
lowing form,  with  such  additions  or  modifications  as  the 
court  may  order : 

Examiner's  Certificate  of  Trrue. 

State  of  New  York,  ^ 

County  of J 

day  of ,  190.. 

certifies  that  title  to  the  premises  herein  described  in  this 
certificate  is  vested  in 

clear  of  all  liens,  incumbrances,  defects,  rights  and  interests, 
except  as  noted  below.  A  full  statement  has  been  made  of 
all  liens,  incumbrances,  defects,  rights  and  interests  includ- 
ing restrictions,  special  agreements,  covenants,  easements, 
taxes,  survey,  judgments,  mortgages,  and  encroachments  as 
they  arise  in  the  order  of  this  certificate,  which  statement 
is  found  in  the  following  pages  of  this  schedule.  A  brief 
summary  statement  of  the  same  is  as  follows  (such  sum- 
mary to  be  here  set  out  in  the  order  of  the  paragraphs  of 
this  certificate)  :  The  names  and  post-office  addresses  of  all 
persons  interested,  or  claiming  to  have  any  rights  or-  interest 
in  said  property  and  the  natures  of  their  interests  are  as 
follows : 

Names.  Post-Office  Address.  Nature  of  Interest. 


The  names  of  the  other  persons  interested,  or  claiming  to 
have  any  rights  or  interests,  in  said  property  whose  post- 
office  addresses  and  whereabouts  are  unknown  and  cannot 
by  diligent  inquiry  be  ascertained  are  as  follows: 

Names.  Nature  of  Interest. 
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The  facts  as  to  the  inquiries  and  efforts  made  to  find 
other  persons  having  any  rights  or  interests  in  said  property 
and  the  diligence  used  to  ascertain  whether  or  not  those 
known  can  be  personally  served  with  a  summons  within  the 
state,  are  set  forth  in  the  following  detailed  statement : 

Detailed  Statements. 

I.  Description. —  The  following  is  an  accurate  diagram 
of  the  property  proposed  for  registration  in  this  action,  the 

same  having  been  copied  from  a  survey  made  by 

dated 

The  arrow  shows  the  north  point. 

The  above  property  is  more  particularly  bounded  and  de- 
scribed as  follows : \  . . 


2.  Records  examined. —  Records  necessary  to  determine 
the  ownership  of  the  above-described  property  and  all  liens 
and  incumbrances  have  been  examined  in  the  offices  of  the 

register;  clerk  of  the  United  States  circuit  court  of  the 

district;  clerk  of  the  United  States  district  court  of  the 

district;  United  States  loan  commissioner;  county 

clerk;  tax  collector;  comptroller;  county  treasurer.  The 
results  of  the  examination  of  the  records  of  the  various 
offices  above  described  are  herewith  set  forth  in  detail  sepa- 
rately. In  case  it  has  been  found  impossible  to  get  neces- 
sary information  to  complete  this  certificate  in  any  re- 
spect, a  detailed  statement  has  been  given  showing  what 
efforts  have  been  made. 

3.  Register's  (or  county  clerk's)  office. —  The  chain  of 
title  given  below  shows  the  source  of  title  and  the  present 
owner.  It  also  shows  all  agreements  and  instruments  of 
record  affecting  said  property.  Special  covenants,  restric- 
tions, unsatisfied  mortgages,  agreements  appearing  in  said 
chain  are  set  forth  in  detail  after  the  chain  of  title  in  this 
certificate.  Column  one  provides  a  numerical  designation  to 
avoid  the  rewriting  of  names,  reference  thereto  hereafter 
being  made  by  numl>er ;  column  two,  grantors ;  column  three, 
grantees ;  column  four  shows  the  nature  of  the  instrument* 
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The  abbreviation  F.  C  W.  means  full  covenant  and  war- 
ranty deed;  B.  &  S., .bargain  and  sale;  Q.  C,  quitclaim; 
Exors.,  executors;  Tr.,  trustees;  Shf.,  sheriffs.  The  addi- 
tional abbreviation  C.  A.  G.  in  any  column  means  covenants 
against  grantor's  acts.  Column  five  shows  nature  of  the 
transaction.  The  word  fee,  life  estate  or  estate  for  years  or 
special  agreement  has  been  filled  in  as  the  case  may  be. 
Column  six,  date  of  instrument;  column  seven,  date  of 
record ;  column  eight,  liber  and  page  of  record ;  column  nine, 
defects  in  instruments  which  have  been  noted  defective.  All 
liens  and  incumbrances  and  defects  in  the  registrar's  office 
(or  county  clerk's)  are  set  forth  after  the  chain  of  title. 

(0        (2)  (3)  (4)  (5) 

Grantors.    Grantees.      Nature  of      Nature  of 

Instnmient.    Transaction, 

(6)  (7)  (8)  (9) 

Liber  and  Page 

Date  of  instrument    Date  of  Record,    of  Record.    Defects, 
Resume  of  Register's  (or  County  Clerk's)  Office. 


Particulars  of  Each  Mortgage  Uksatisfieix 

Mortgagor, 

Mortgagee, 

Kind, 

Amount, 

Dated, 

Recorded, 

Liber, ;  Page, ;  Sect 

When  due, 
Rate  of  interest, 
Interest  payable, 

Principal  and  interest  payable  in 

Said  mortgage  is  due  and  payable  upon  default  in  pay- 
ment of  interest days. 

Taxes  and  assessments days. 
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Special  Clauses  in  Mortgage. 

(To  be  set  out  in  full.) 

Insurance, 

Warranty, 

Receivers, 

Special  tax, 

Power  of  sale. 

Other  special  clauses  not  included  in  the  above, 

Assignments  of  above  and  bond, 

In  case  the  bond  has  not  been  signed  this  fact  is  noted. 

Assigned  by. 

Assigned  to. 

Dated, 

Recorded, 

Liber, ;  Page, ;  Section, 

The  details  of  other  unsatisfied  mortgages  are  also  set 
forth  in  detail. 

4.  United  States  circuit  and  district  courts,  and  United 
States  loan  commissioner's  office. —  In  the  United  States 
circuit  and  district  courts  judgments,  decrees  and  liens  have 
been  recorded  within  the  past  fourteen  years  as  follows : 

United  States  Circuit  Court. 
Names.  Dates. 


!• 


United  States  District  Court. 
Names.  Dates. 


Petitions  and  decrees  in  bankruptcy  have  been  filed  dur- 
ing the  periods  of  the  various  bankruptcy  acts ;  as  follows : 

Act  of  eighteen  hundred  and  forty-one  to  eighteen  hundred 

and  forty-three  inclusive: 
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Names.  Dates. 


Act  of  eighteen  hundred  and  sixty-seven  to  eighteen  hundred 

and  seventy-eight  inclusive : 

Names.  Dates. 


Act  of  eighteen  hundred  and  ninety-eight  to  date,  inclusive 
Names.  Dates. 


Mortgages  in  United  States  loan  commissioner's  office. 
(See  particulars  under  mortgages  unsatisfied,  paragraph 
three.) 

Names.  Dates. 


5.  County  clerk's  office. —  The  records  of  this  office  show 
judgments,  decrees  and  transcripts  of  judgments  and  de- 
crees from  all  courts  filed  or  docketed  therein.  Surro- 
gate's decrees  and  forfeited  recognizances  against  the  fol- 
lowing persons  for  the  past  fourteen  years: 

Names.  Date?. 


Building  loan  contracts  filed  since  eighteen  hundred  and 

ninety-seven : 

Names.  Dates. 
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Mechanics*  liens  have  been  filed  against  owners  of  record 

as  follows: 

Names.  Dsttes. 


Unsafe  building  liens  have  been  filed  since  April  one,  eigh- 
teen hundred  and  sixty-two,  as  follows: 

Names.  Dates. 


A  search  has  been  made  against  e^ch  owner  of  record  for 
the  same  period  as  in  paragraph  three  (register's  or  county 
clerk's  office)  above,  to  discover:  notices  of  lis  pendens;  cer- 
tificates of  sheriff's  and  marshal's  sales;  insolvent  assign- 
ments ;  general  assignments ;  foreclosure  by  advertisements ; 
appointment  of  receivers;  appointment  of  trustees,  of  ab- 
sconding concealed  nonresident  or  imprisoned  debtors;  ex- 
emptions under  the  Homestead  Act.  A  further  search  of 
sheriff's  certificates  has  been  made  against  each  owner  for  a 
period  of  eleven  years  subsequent  to  the  search  in  the  regis- 
ter's office  and  for  foreclosure  by  advertisement  to  date. 
Such  instruments  and  notices  have  been  discovered  as  in- 
dicated on  the  following  dates : 


Unsatisfied  chattel  mortgages  indexed  against  persons  since 
April  first,  nineteen  hundred  and  two. 

Owners.  Dates. 
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Unsatisfied   chattel    niortgages   indexed   against   property 
where  indexing  against  property  is  required. 

Owners.  Dates. 


•  • 


6*  Comptroller's  office  (New  York  city). —  The  records 
of  the  comptroller's  office  show  that  bonds  of  receivers  of 
taxes,  deputy  receivers  of  taxes,  and  chief  clerks  in  the 
office  of  receiver  of  taxes  have  been  signed  by  the  owners 
of  said  property  as  sureties  pursuant  to  the  act  of  eighteen 
hundred  and  twenty-three  and  acts  amendatory  thereof  as 
follows : 

Names.  Dates. 


7.  County  treasurer's  office. — The  records  of  the  county 
treasurer's  office  show  that  bonds  of  receivers  of  taxes, 
deputy  receivers  of  taxes,  and  chief  clerks  in  the  office  of  re- 
ceiver of  taxes  have  been  signed  by  the  owners  of  said  prop- 
erty as  sureties,  pursuant  to  the  act  of  eighteen  hundred  and 
twenty-three  and  acts  amendatory  thereof,  as  follows: 

Names.  Dates. 


8.  Tax  offices. —  Taxes,  assessments  and  water  rates  un- 
paid: 

Year.  Amount. 


(State  in  detail  searches  in  all  offices,  local  or  otherwise, 
in  which  records  of  taxes  or  public  claims  a^inst  the  prop- 
erty are  kept.) 
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Sales  for  taxes,  assessments  and  water  rates. 

(Wherever  record  of  such  sales  are  kept.) 
To.  Date. 


9.  Other  interested  persons. — The  following  persons  who 
do  not  reside  on  the  premises  claim  interests  or  rights  in  said 
property,  the  nature  of  their  claim  in  law  or  equity  being 
herewith  set  forth  in  detail: 

Name.  Address.  Nature  of  Claim. 


The  names  and  post-office  addresses  of  the  owners  of  the 
adjoining  parcels  of  land  are,  as  far  as  reasonably  obtain- 
able by  inquiry  on  the  premises,  given  below  as  shown  in 
the  diagram: 


10.  Inspection  of  property. — An  inspection  of  the  prem- 
ises shows  the  property  is  occupied  by  the  persons  whose 
names  and  post-office  addresses  are  set  forth  below ;  said  oc- 
cupants having  described  their  interests  and  claims  in  said 
premises  as  follows: 

Names.  Post-Office  Address.       Nature  of  Claims. 


An  inspection  of  the  plumbing,  drains  and  sewers  shows 
the  following  easements : 


An  inspection  of  the  walls,  halls,  roofs,  yards  and  ^< 
escapes  show  easements  as  follows: 
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Other  matters  which  may  or  may  not  be  of  public  record 
not  included  above  and  affecting  said  title  are  set  forth  as 
follows : 

State  of  New  York,  1 

>ss*  I 


Coimty  of 


} 


being  duly  sworn,  deposes  and  says  that  he  is  a  duly  quali- 
fied official  examiner  of  title,  licensed  to  practice  as  such 
under  and  by  virtue  of  the  laws  of  the  state  of  New  York ; 
that  he  has  personally  examined  the  title  to  the  property 
described  in  the  foregoing  certificate,  and  has  made  the  fore- 
going certificate,  and  that  the  statements  contained  in  said 
certificate  are  true  in  every  particular  to  the  best  of  his 
knowledge  and  belief;  and  that  he  has  employed  all  usual 
means  and  methods  for  ascertaining  the  truth  thereof  and 
of  all  the  facts  and  circumstances  affecting  and  concerning 
the  title  to  said  property. 


Sworn  to  before  me,  this  . . . 
day  of ,  190. .. 


} 


Formerly  Schedule  "A"  10,  chapter  444,  Laws  of  igcS,^ 

§  435.  Form  for  certificate  of  registration.    The  registrar's 
certificate  of  registration  shall  be  in  the  following  form : 
No First  Registered 

Certificate  of  Title. 
(First  Certificate)  or  (Transfer  from  Na ) 


State  of  New  York,  T 
Cotmty,  J 


of  (residence,  and  if  a  minor  give  his  age;  if  under  other 
disability,  state  the  nature  of  the  disability);  married  to 

tf  Repealed.    See  I  460,  infrct, 
73 
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§  435 


(name  of  husband  or  wife,  or  if  not  married,  say  not  mar- 
ried) ;  is  the  owner  of  an  estate  in  fee  simple  (or  as  the 
case  may  be)  in  the  following  land  (here  describe  the  prem- 
ises) subject  to  the  estates,  easements,  incumbrances  and 
charges  hereunder  noted.  (In  case  of  trust,  condition  or 
limitation,  say  "  in  trust "  or  "  upon  condition  "  or  "  with 
limitation,''  as  the  case  may  be.) 

Witness  my  hand  and  official  seal  this  (date). 
(Seal)  

Registrar. 

Memorials 

of  estates,  easements  and  charges  on  the  land  described  in 
the  above  certificate  of  title. 


Document 
number. 

Kind. 

Runninx  in 
favor  of 

Terms. 

Date  of 
ReglstiBtiDn. 

Signature  of  Redstrar. 

t 

« 

Fonncrly  Schedule  B,  chapter  444.  Laws  of  igoS." 

^  Repealed.    See  I  460^  infra.    The  reader  will  note  that  at  present  there 
are  no  sections  between  section  435  and  section  450. 
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ARTICLE  13. 
Cemetery  Lands. 

Section  450.  Lands  used  for  cemetery  purposes  not  to  be  sold  or  mortgaged. 
451.  Acquisition  of  lands  by  individuals   for  cemetery  purposes  in 
certain  counties. 

§  450.  Lands  used  for  cemetery  purposes  not  to  be  sold  or 

mortgaged.  No  land  actually  used  and  cKCupied  for  ceme- 
tery purposes  shall  be  sold  under  execution  or  for  any  tax 
or  assessment,  nor  shall  such  tax  or  assessment  be  levied, 
collected  or  imposed,  nor  shall  it  be  lawful  to  mortgage  such 
land,  or  to  apply  it  in  payment  of  debts,  so  long  as  it  shall 
continue  to  be  used  for  such  cemetery  purposes.  When- 
ever any  such  land  shall  cease  to  be  used  for  cemetery  pur- 
poses, any  judgment,  tax  or  assessment  which,  but  for  the 
provisions  of  this  section  would  have  been  levied,  collected 
or  imposed,  shall  thereupon  forthwith,  together  with  in- 
terest thereon,  become  and  be  a  lien  and  charge  upon  such 
land,  and  collectible  out  of  the  same.  The  provisions  of 
this  section  shall  not  apply  to  any  lands  held  by  the  city  of 
Rochester. 

Formerly  chapter  310,  Laws  of  1879.*^ 

§451.  Acquisition  of  lands  by  individuals  for  cemetery 
purposes  in  certain  counties.      It  shall  not  be  lawful  for 

any  person  to  take  by  deed,  devise  or  otherwise  or  set  apart 
or  use  any  land  or  ground  in  any  of  the  counties  of  West- 
chester, Kings,  Queens,  Rockland,  Suffolk  or  Nassau  for 
cemetery  purposes  without  the  consent  of  the  board  of 
supervisors  for  such  county,  or  of  the  board  of  aldermen  of 
the  city  of  New  York  as  the  case  may  be,  first  had  and  ob- 
tained in  like  manner  as  provided  for  in  the  membership 
corporation  law ;  and  said  board  of  supervisors  or  board  of 
aldermen  in  granting  such  consent  may  annex  thereto  such 
conditions,  regulations  and  restrictions  as  such  board  may 
deem  the  public  health  or  the  public  good  require. 

Added  to  the  Consolidated  Real  Property  Law  of  1909,  by  chapter  274, 
Laws  of  1909.** 

^''  Repealed.     See  {  460,  infra.  ent  there  are  rid  sections  of  this  act 

^*  See   above,   pp.   543,   556,  as  to  between     section' 451  "  and    section 

charitable  uses  and  graveyards,  etc.  460. 
The  reader  will  note  that  at  pres- 
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ARTICLE  14. 
Laws  Repealed;  Construction;  When  to  Take  EfEect. 

SBCTION460.  Laws  repealed. 

461.  Construction. 

462.  When  to  take  effect 

§  460.  Laws  repealed.  Of  the  laws  enumerated  in  the  schedule 
hereto  annexed,  that  portion  specified  in  the  last  column  is 
hereby  repealed. 

§  461.  Oonstruction.  This  chapter  does  not  alter  or  impair  any 
vested  estate,  interest  or  right,  or  alter  or  affect  the  con- 
struction of  any  conveyance,  will  or  other  instrument  which 
has  taken  effect  at  any  time  before  this  chapter  becomes  a 
law.^ 

§  462.  When  to  take  effect.  This  chapter  shall  take  effect  im- 
diately. 

Schedule  of  Laws  Repealed. 

Revised  Statutes Part  2,  chapter   i ,  title  2,  sections 

1-62,  64-148 
Revised  Statutes. . . .   Part  2,  chapter  i,  titles  3-5  .  .  AH 

Revised  Statutes ....   Part  2,  chapter  2 All 

Revised  Statutes Part  2,  chapter  3 All 

Revised  Statutes Part  2,  chapter  7,  title  i All 

Laws  of                    Chapter  Section 

1782 2 All 

1784 18 All  (8th  Sess.) 

1786 12 All 

1787 4 All 

1787 36 All 

1787 37 All 

1787 43 All 

1787 44 Part  relating  to  real  proi>- 

erty. 

^See  pp.  91,  93,  supra,  and  note  37,  Appendix  I»  infra,  and  chapter 
596,  Laws  of  1909. 
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AWt   of 

787 

788 

788 

788 

788 

788 

792 

793 

794 

797 

798 

798 

798 

798 

799 

800 

801 

801 

801 

801 

802 

804 

805 

805 

805 

806 •. . 

806 

806 

807 

807 

808 

809 

811 

811 

811 

811 

R.  L.  1813. . . 
R.  L.  1813. . . 


Chapter  Section 

48 All 

7 All 

36 26-28 

44 All 

45 AH 

46 32-34 

51 AH 

50 All 

44 AU 

18.. All 

17 All 

72 AU 

78 All 

95- 3 

44 7 

61 All 

90 25.  26 

155 All 

156 Air 

169 AU 

49 AU 

109 26 

25 AU 

98 AU 

128 3 

17 AU 

167 AU 

168 AU 

74 I 

123 2 

175 AU 

44 I 

1 2 

7 AU 

95 AU 

238 4 

31 AU 

32 AH 


1 
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Laws  of  Chapter                    Section 

R.L.  1813...       80 1-4,7-9 

R.  L.  1813...       97 All 

814 5 All 

816 119 All 

817 69 I,  3-5 

818 55 s,  6 

819 25 All 

821 136 All 

822 245 1-4,  6 

822 254 All 

823., 263 All 

825 307 All 

826 260 All 

826 297 1-3 

826 313 All 

827.. 204 All 

828 241 All 

828 20 I5»  tV  25-29,  46-47  (2d 

Meet) 

1828 21 I,  IT  5>  8,  9.  14-16,  66,  94, 

96,   97,   210,   226,   327, 

368,  399»  453»  485  (2d 

Meet). 

1829 222 All 

1830 171 All 

1830 320 10-13 

1831 172 All 

1832 171 All 

1833 167 All 

1834 272 All 

1835 275 All 

1836 339 All 

1838 32 All 

1839 295 5 

1840 238 I 

1840 318 Part  relating  to  real  prop- 
erty. 

1841 261 Part  relating  to  real  prop- 
erty. 


4 
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Laws  of  Chapter  Section 

1843 87 All 

1843 MS AH 

1843 ^99 All 

1843 210 5 

1845 109 AH 

1845 i^o All 

1845 "5 A]l 

1846 74 Part  relating  to  real  prop- 
erty. 

1846 182 3 

1846 274 All 

1847 170 AH 

1848 19s AH 

1853 303 AH 

1854 Ill AH 

1855 17 AH 

1855 432 Part  relating  fo  real  prop* 

erty. 

1855 547 AH 

1856 61 AH 

1857 576 AH 

1858 259 AH 

i860 322 AH 

i860 345 AH 

i860 396 AH 

1862 365 AH 

1863.. 246 AH 

1865 421 AH 

1867 557 AH 

1868 513 AH 

1868 798 AH 

1870 208 AH 

1872 120 AH 

1872 141 AH 

1872 358 AH 

1873 551 AH 

1873 583 AH 
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Laws  of  Chapter  Section 

794 583 I,  3-7" 

874 261 All 

87s 38 All 

875 336 AH 

875 545 AH 

877 III... All 

879. 249 All 

879 310 All 

880 115 All 

880 300 All 

880 530 All 

882 100 All 

882 275 All 

882 278 All 

883 80 All 

884 26 All 

884 326 All 

886........       40 All 

886 257 All 

887 539 All 

888 246 All 

889 42 All 

889 406 I 

890 61 All 

890 173 I 

890 282 All 

890 475 All 

890 502 AH 

890 503 AH 

891 100 AH 

891 155... AH 

891 172........  AH 

891 209 AH 

892 208 AH 

892 516 Part  relating  to  real  pFoi>- 

erty. 

892 616 AH 

893 123 AH 


■0  So  in  origituL 


^  460-462 

Laws  of 

893  •  • 
893.. 

893.. 

893.. 

894.. 
894.. 

895  •  • 

895  •  • 

895  •  • 

895  •• 
895.. 

896.. 

896.. 
896.. 
897.. 

897  •  • 
897.. 

897.. 

898.. 

898.. 

898.. 

899.. 

899.. 

:9oo. . 
:90i. . 
:90i. . 
:9oi. . 
[901.. 

;90I. . 

:90i. . 
:902. . 
903.. 
[903.. 

903  •• 
[903.. 


•  •  •  •  • 
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Chapter  Section 

182 All 

207 All 

599 All 

701 Part  relating  to  real  pro{>' 

erty. 

315 AH 

729 All 

171 All 

525 AH 

793 AH 

886 AH 

1022 AH 

249 Part  relating  to  real  prop- 
erty. 

547 All,  except  §§  280-296 

572 2,3 

136 AH 

277 All 

593 AH 

756 AH 

174 AH 

311 AH 

338 AH 

147 AH 

542 AH 

227 AH 

84 AH 

166 AH 

287 AH 

291 Part  relating  to  real  prop- 
erty. 

481 All 

611 AH 

151 AH 

88 AH 

98 AH 

419 AH 

432 AH 
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Laws  of  Chapter  JSection 

1903 490 All 

1904 235 All 

1904 528 All 

1904 690 All 

1904 692 Part  relating  to  real  prop- 
erty. 

1904. 742 All 

1905 329 AH 

1905 377- • AH 

1905 393 Part  relating  to  real  prop- 
erty. 

1905 449 AH 

1905 450 AH 

1906 398 AH 

1907 242 AH 

1907 289 AH 

1907 347 AH 

1907 621 AH 

1907 633 AH 

1908 35 AH 

1908 61 AH 

1908 136 AH 

1908 173 Part  relating  to  real  prop- 
erty. 

1908 •  444 AH 


Here  Ends  Chapter  52  Laws  of  1909 
(Chapter  50^  Consqlidatbd  Laws), 
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BOARD  OF  STATUTORY  CONSOLIDATION 

ON  THB 

REAL  PROPERTY  LAW  OF  NEW  YORK 

Chapter  53,  Laws  of  1909. 

CONSTITUTING 

Chapler  Fifty  of  the  Coniolidated  Laws  el  loog. 
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[PRELIMINARY  NOTE  ON  THE  CONSOUDATED  LAWS.] 

By  an  act  of  the  Legislature,  chapter  664,  Laws  of  19G14,  a  Board  of 
Statutory  Consolidation  was  created,  consisting  of  Adolph  J.  Rodenbeck, 
Charles  Andrews,  Judson  S.  Landon,  William  B.  Hornblower  and  John  G. 
Milburn  or  such  other  persons  as  might  be  appointed  by  the  Governor  in 
case  of  vacancy.  Adelbert  Moot,  of  Buffalo,  was  subsequently  appointed 
by  the  Governor. 

The  duty  of  such  Board  was  declared  to  be,  to  direct  and  control 
the  revision,  simplification,  arrangement  and  consolidation  of  the  statutes 
of  the  State.  The  Board  were  authorized  to  designate  and  employ 
such  assistance  as  it  saw  fit  and  these  assistants  were  to  be  paid  by  the 
State.  The  act  of  1904  expressly  provided  that  the  plan  and  scope  of  the 
work  should  follow  that  adopted  in  the  preceding  revision,  known  as  the 
General  Laws,  and  that  in  the  course  of  consolidation  the  statutes  consoli- 
dated should  not  be  changed  in  substance.  Among  the  64  consolidated 
statutes  submitted  by  the  Board  of  Statutory  Consolidation  to  the  Legislature 
was  the  act  known  as  the  Real  Property  Law,  now  chapter  52,  Laws  of 
1909,  made  chapter  50  of  the  Consolidated  Laws.  The  entire  text  of  that 
act  appears  in  the  pages  of  the  foregoing  treatise. 

The  joint  committee  of  the  Legislature  of  1908  in  submitting  their  report 
to  the  Legislature  say  of  the  Consolidated  Real  Property  Law  as  follows: 

"  This  law  is  one  of  the  original  General  Laws,  being  Laws  1896,  chapter 
547,  and  consists  of  the  present  real  property  law  brought  down  to  date  by 
the  incorporation  of  amendments  and  piovisions  found  in  the  session  laws, 
but  with  the  elimination  of  article  9,  relating  to  the  descent  of  real  property 
which  has  been  transferred  to  the  decedent  estate  law,  and  the  insertion  of 
an  article  relating  to  the  discharge  of  ancient  mortgages  now  existing  as 
an  independent  statute  in  the  session  laws,  and  another  article  relating  to 
the  quieting  of  title  to  real  property,  now  an  independent  statute  in  the 
session  laws.  The  schedule  of  repeals  is  exhaustive  and  many  changes  are 
suggested  in  the  notes  to  this  law  in  the  nature  of  a  revision,  which  the 
board  reports  it  did  not  deem  it  had  the  power  to  make  under  the  statute 
under  which  it  is  operating." 
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NOTES  TO  TEXT 


!•  I  !•  Bracketed  matter  relating  to  definitions  and  constmction  of 
chapter  has  been  divided  into  two  new  sections  and  placed  in  its  appro* 
priate  place  in  the  chapter  as  §{  2  and  381. 

9.  S  8-  This  amendment  proposed  restores  the  usage  of  the  Revised 
Statutes  which  confined  the  definition  of  this  section  to  the  matter  contained 
in  the  first  eight  articles.  Observe  that  Art.  9  of  this  chapter  (§  240,  new 
i  290)  contains  its  own  definitions,  slightly  at  variance  with  that  in  S  a. 
Therefore  the  definition  of  S  2  is  not,  as  it  now  stands,  correct. 

The  "  nor  "  in  the  second  part  of  the  section  is  not  grammatical 

8.  I  15.  The  section  should  be  made  more  clearly  futuritive  in  operation, 
as  was  originally  intended  by  the  revisers. 

4.  S  89.  The  amendment  of  this  section  conforms  to  the  revisers'  in- 
tention, which  failed  of  expression. 

5.  S  42.  The  authors  of  the  General  Laws  unfortunately  changed  the 
Revised  Statutes.  By  their  transpositions  and  omission  of  the  provisions  of 
the  statutes,  future  estates  only  were  made  void  when  in  conflict  with  the 
rule.  A  trust  estate,  in  the  case  of  an  executed  trust,  is  always  a  present 
estate,  and  not  a  future  estate,  and  although  it  may  offend  against  the  spirit 
of  the  rule  against  perpetuities  there  is  no  provision  now  on  the  statute 
books  avoiding  it.  Subdivision  2  (old  i  R.  S.  723,  §  15)  controlled  it  for- 
merly. But  the  revisers  of  the  General  Laws,  in  their  revision  of  the 
statutes,  failed  to  incorporate  this  subdivision.  The  profession  has  been 
anxiously  expecting  some  case  which  would  involve  this  omission.  The 
courts  would  possibly  rectify  it  by  a  violent  assumption,  deciding  that  no 
change  in  the  Revised  Statutes  was  intended. 

It  is  suggested  that  this  omission  might  be  corrected  by  restoring  the 
provisions  of  the  Revised  Statutes  and  inserting  the  following: 
"Suspension  of  Power  of  Alienation. 

1.  Every  future  estate  which  shall  suspend  the  absolute  power  of  aliena- 
tion for  a  longer  period  than  is  prescribed  in  this  article  shall  be  void  in  its 
creation.  Such  power  of  alienation  is  suspended,  when  there  are  no  per- 
sons in  being,  by  whom  an  absolute  fee  in  possession  can  be  conveyed. 

2.  The  absolute  power  of  alienation,  shall  not  be  suspended  by  any  limita- 
tion or  condition  whatever,  for  a  longer  period  than  during  the  continuance 
of  not  more  than  two  lives  in  being  at  the  creation  of  the  estate,  except  in 
the  single  case  mentioned  in  the  next  subdivision. 

3.  A  contingent  remainder  in  fee,  may  be  created  on  a  prior  remainder  in 
fee,  to  take  effect  in  the  event  that  the  persons  to  whom  the  first  remainder 
is  limited,  shall  die  under  the  age  of  twenty-one  years,  or  upon  any  othe^ 
contingency,  by  which  the  estate  of  such  persons  may  be  determined  before 
they  attain  their  full  age. 
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4.  For  the  purposes  of  this  section,  a  minority  is  deemed  a  part  of  a  life, 
and  not  an  absolute  term  equal  to  the  possible  duration  of  such  minority/* 

6.  §  42.  The  rule  against  perpetuities,  expressed  in  this  section  has  been 
lately  held,  since  L.  1903,  ch.  701,  to  have  no  further  application  to  chari- 
table uses:  Allen  v.  Stevens,  161  N.  Y.  122;  Matter  of  Griffin,  167  N.  Y. 
71,  81.  This  being  so,  it  should  be  so  plainly  stated  in  a  statute  consolidat- 
ing the  laws  relating  to  charities.  At  common  law,  charitable,  or  public, 
uses  were  not  subject  to  the  rule  against  perpetuities,  except  as  to  the 
time  of  vesting  in  possession,  which  could  not  be  postponed  beyond  the 
legal  limit.  Marsden  on  Perpetuities,  24,  295;  Challis  on  Real  Property, 
157.  This  was  a  wise  exception  recognized  in  this  state,  and  it  should  be 
continued.  Rose  v.  Rose,  4  Abb.  Ct.  App.  Dec.  108.  The  phrase  "except 
as  to  the  time  of  vesting  in  possession"  is  the  technical  one  employed, 
in  the  law  relating  to  charitable  uses,  to  express  that  such  uses  must  vest 
within  the  time  limit  prescribed  by  the  rule  against  perpetuities. 

It  is  suggested  that  this  exception  might  be  stated  by  inserting  the 
following : 

"  But  this  section  does  not  apply  to  the  uses  mentioned  in  sections  one 
hundred  and  thirteen,  one  hundred  and  fourteen  and  one  hundred  and 
fifteen  of  this  chapter,  except  as  to  the  time  of  vesting  in  possession." 

7.  §§  67,  70,  107,  118.  These  sections  require  that  every  person  in  being, 
having  an  estate,  vested  or  contingent,  in  reversion  or  remainder,  in  the 
real  property  in  question,  shall  either  be  served  with  notice  or  shall  execute 
a  conveyance.  These  sections  cannot,  in  the  minds  of  experienced  convey- 
ancers, be  safely  applied  in  the  large  class  of  cases  in  which  the  remainder 
goes  to  the  heirs  of  a  living  person.  In  such  a  case,  the  heirs,  of  course, 
are  not  ascertainable  at  the  time  when  the  proceeding  is  taken  and  may 
include  collateral  relatives  to  the  remotest  degree.  It  seems,  that  in  such 
cases  it  should  be  enough  to  regard  the  heirs  presumptive  as  representing 
the  remainder.  In  many  cases  these  useful  sections  cannot  be  resorted  to 
owing  to  the  impossibility  of  bringing  in  all  of  the  possible  heirs  of  a  living 
person. 

The  sections  should  also  be  made  applicable  to  remainders  "which  open 
to  let  in,"  even  though  not  classed  as  contingent  remainders. 

0.  §  91.  The  language  of  the  Revised  Statutes  is  much  more  exact.  As 
S  91  now  stands,  it  contains  two  principal  errors:  Uses  and  trusts  were 
sub  modo  abolished  by  i  R.  S.  727,  §  45.  But  i  R.  S.  727,  S  45,  was 
repealed  by  L.  1896,  Ch.  547,  §  300,  so  that  as  the  law  now  stands,  there 
is  no  plain  enactment  abrogating  the  old  law  of  uses  and  trusts,  as  it  stood 
before  1829.  It  seems  very  clear  that  uses  and  trusts,  except  as  authorized 
and  modified  by  our  present  article  on  Uses  and  Trusts,  should  be  directly 
abolished  by  a  plain  enactment,  present  in  point  of  time,  but  futuritive  in 
action.  There  is  no  need  to  refer  the  abolition  back  to  1829.  Uses  and 
trusts,  between  1829  and  1896,  depend  on  the  Revised  Statutes,  and  even 
uses  executed  by  that  statute  are  abundantly  protected  without  any  special 
reference  in  the  present  "Real  Property  Law." 

The  language  of  the  Revised  Statutes,  concerning  estates  and  interests  in 
lands,  regarded  as  "  legal  rights  cognizable  in  the  courts  of  law,"  should 
also  be  restored.  The  present  language  of  the  section  seems  to  imply  a 
class  of  legal  rights  not  cognizable  in  the  courts,  which  is  impossible,  under 
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the  established  maxim:  -'ubi  jus  ibi  remedium"  Its  literal  effect  is  also 
to  abolish  equitable  rights  in  real  property. 

In  their  desire  not  to  recognize  courts  of  law,  as  contradistinguished  from 
courts  of  equity,  the  late  revisers  ignored  the  fact,  that  the  reform  oi  1846 
was  the  fusion,  and  not  the  abolition,  of  courts  of  law  and  cotu*ts  of  equity, 
and  that  in  this  state  a  legal  right  is  still  cognizable  in  a  court  of  law  only. 
Equitable  rights  over  real  property  are  still  recognized  and- protected.  They 
should  not  be  turned  into  legal  rights  as  was  unintentionally  done  by  the 
late  revisers  in  this  section.  Equitable  rights  are  fixed  and  protected  by 
the  Constitution  of  the  state,  and  the  Legislature  is  powerless  to  turn  them 
into  legal  rights  without  an  amendment  to  the  Constitution.  The  language 
of  the  Revised  Statutes,  is,  therefore,  still  relevant  to  present  conditions 
and  should  be  restored:  Gould  v.  Cayuga  County  Bank,  86  N.  Y.  75,  83; 
Peter  v.  Delaplaine,  49  N.  Y.  362,  370;  Chipman  v.  Montgomery,  63  N.  Y. 
221,  230;  Town  of  Mentz  v.  Cook,  108  N.  Y.  504;  Corscadden  v.  Haswell, 
88  App.  Div.'i58;  Gilbert  v.  Brunell,  92  App.  Div.  284. 

The  following  is  suggested  in  place  of  the  section  now  in  the  statute: 

"Uses  and  trusts,  except  as  authorized  and  modified  in  this  article,  are 
abolished;  and  every  estate  and  interest  in  lands,  shall  be  deemed  a  legal 
right,  cognizable  as  such  in  the  courts  of  law,  except  when  otherwise  pro- 
vided in  this  chapter." 

10.  I  96.  After  1830  and  prior  to  1893  it  is  well  known  that  the  trustee 
of  a  charitable  use  or  trust  in  this  state  was  only  the  trustee  of  a  power, 
and  the  legal  title  passed  to  heirs  or  devisees,  subject  to  the  power  which 
overrode  the  legal  estate.  The  reason  for  this  was,  that  charitable  uses 
were,  after  forty-three  years  of  fierc:  litigation,  held  to  be  within  the  pur- 
view of  the  article  of  the  Revised  Statutes  relating  to  uses  and  trusts,  and 
the  section  on  express  trusts  did  not  class  charitable  uses  as  express  trusts. 
So  they  must,  where  tolerated,  be  classed  as  "  powers  in  trust"  ' 

Now  that  charitable  uses  are  again  permitted  by  I^  1893,  Ch.  701,  repeated 
in  §  113  of  this  act  ^ which  act,  the  courts  also  hold,  relieves  charitable  uses 
from  the  operation  of  our  rule  against  perpetuities,  except  as  to  the  time 
of  vesting  in  possession)  there  is  no  reason  why  charitable  uses  and  trusts, 
when  to  be  performed  by  natural  persons,  should  not  be  declared  to  be 
express  trusts,  so  that  the  trustee  may  take  and  hold  the  legal  title  to  real 
property  within  the  limits  allowed  by  law. 

These  amendments  enable  the  courts  to  deal  with  the  trustees  of  charitable 
ttses,  without  the  necessity  of  making  the  heirs  and  devisees  of  the  donor, 
or  a  person  holding  the  naked  title,  parties  to  a  judicial  proceeding  in 
which  they  no  longer  have  any  interest 

The  reform  proposed  by  this  amendment  is  orderly,  but  in  no  way  affects 
legal  or  equitable  rights  of  any  person,  and  there  need  be  no  hesitancy  on 
that  score  in  adopting  it. 

There  is  now  no  real  difference  between  the  trustee  of  an  express  trust 
and  the  trustee  of  a  "power  in  trust,"  except  the  sometimes  inconvenient 
ooe  in  respect  of  his  legal  title. 

This  proposed  subdivision  would  obviate  this  inconvenience: 

*^S,  To  execute  and  perform  such  charitable,  religious^  educational,  and 
benevolent  uses  and  trusts  as  are  authorized  t^  law." 

74 
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11.  S  d8.  The  Code  of  Civil  Procedure  (section  1391),  as  conceded,  has 
put  an  end  to  a  large  '"  spendthrift  trust "  in  this  state.  See  King  v.  Irving, 
103  App.  Div.  420;  Sloane  v.  Tiffany,  103  App.  Div.  540.  The  effect  of 
section  1391  of  the  Code  is  to  permit  certain  creditors  of  beneficiaries  of 
trusts  created  under  the  third  subdivision  of  §  76  of  the  old  Real  Property 
Law,  to  have  execution  on  their  judgments.  So  important  a  reform  in  our 
domestic  law  of  trusts  deserves  to  be  called  to  the  attention  of  lawyers  and 
laymen  reading  the  Statute  on  Uses  and  Trusts  and  such  a  clause  might 
be  added  to  this  section.  It  ought  not  to  be  left  obscurely  contained  in  a 
long  section  of  the  Code  of  Civil  Procedure. 

12.  I  100.  Section  100  of  this  chaptei:  as  it  now  -  stands  misses  the 
entire  reform  of  the  Revised  Statutes.  The  intention  of  this  section  of  the 
Revised  Statutes  was  to  abolish  ''equitable  estates,"  which  in  the  develop- 
ment of  jurisprudence  had  come  to  resemble  legal  estates.  Thus  a  bene- 
ficiary of  a  trust  might  have  an  equitable  fee  or  an  equitable  ^tate  tail  If 
an  estate  tail,  it  might  be  barred  by  equitable  tenants  in  tail.*  All  equitable 
estates  were  susceptible  of  the  same  limitations  as  legal  estates.  The  revisers 
of  the  Revised  Statutes,  with  a  profound  knowledge  of  the  old  law,  in- 
tended to  abolish  this  anomaly  of  ''equitable  estates"  of  trust  beneficiaries. 
The  revisers  of  the  Real  Property  Law,  with  great  infelicity,  missed  the 
entire  point  of  this  reform.  As  it  now  stands  {  100  is  incorrect,  for  the 
beneficiary  of  a  trust  never  does  take  a  legal  estate  or  interest,  and  its  pos- 
sible effect  is  to  restore  the  old  law  relating  to  equitable  estates,  if  it  is 
construed  strictly.  The  language  of  the  Revised  Statutes  should,  therefore, 
be  restored. 

The  following  is  suggested  in  place  of  the  present  section: 
**§  100.  Truster  op  Express  Trust  to  Have  Whole  Estate.  Every 
express  trust,  valid,  as  such,  in  its  creation,  except  as  herein  otherwise 
provided,  shall  vest  the  whole  estate  in  the  trustees,  in  law  and  in  equity, 
subject  only  to  the  execution  of  the  trust  The  persons  for  whose  benefit 
the  trust  is  created,  shall  take  no  estate  or  interest  in  the  lands,  but  may 
enforce  the  performance  of  the  trust  in  equity." 

I2j4.  §  loi.  The  final  "  him  "  should  be  "  them  *'  as  it  was  in  the  original 
lection  in  the  Revised  Statutes,  i  R.  S.  729,  I  61. 

18.  I  108.  Section  83  of  the  "old"  Real  Property  Law  was  intended 
by  the  late  revisers  as  the  equivalent  of  i  R.  S.  730,  I  63.  They  so  state. 
The  old  section  63  prohibited  the  alienation  of  a  beneficiary's  interest  in 
any  trust  for  the  receipt  of  the  rents  and  profits  of  land,  thus  including  the 
third  and  fourth  express  trusts.  But  the  present  section  confines  it  to  the 
third  trust  purpose,  thus  allowing  the  transfer  of  accumulations  in  a  way 
not  permitted  by  the  Revised  Statutes.  It  is  true  that  the  beneficiary  of  the 
fourth  trust  is  necessarily  an  infant,  but  if  the  interest  is  assignable  it  could 
probably  be  reached  and  could  be  bequeathed  by  the  infant  after  he  reaches 
the  age  of  eighteen.  This  result  was  probably  overlooked.  In  any  event 
the  Revised  Statutes  should  be  restored,  as  it  is  more  consonant  with  the 
scheme  of  the  article  on  Uses  and  Trusts. 
The  following  is  suggested  in  place  of  the  present  section: 
**  What  Trust  Interest  May  be  Alienated.  No  person  beneficially 
interested  in  a  trust  for  the  receipt  of  the  rents  and  profits  of  lands,  can 
assign  or  in  any  manner  dispose  of  such  interest;  but  the  rights  and  interest 


Appendix  I.  1171 

of  every  person  for  whose  benefit  a  trust  for  the  payment  of  a  sum  in  gross 
is  created,  are  assignable." 

14.    i  107.  See  note  7  to  I  67. 

The  following  language  is  suggested  for  insertion  in  (  107  after  the  first 

sentence : 

''But  if  the  remaindermen,  upon  the  determination  of  the  trust,  shall  be 
persons  the  identity  of  whom  can  not  be  definitely  ascertained  until  the 
trust  shall  have  determined,  the  court  may,  m  its  discretion,  entertain  the 
application  upon  proof  of  service  of  notice  thereof  upon  all  persons  who 
shall  then  be  presumptively  entitled  to  the  remainder  or  some  interest 
therein." 

For  the  reasons  assigned  in  note  7  the  following  langtiage  is  suggested 
for  insertion  at  the  close  of  §  107: 

"and  against  all  remaindermen  whose  identity  can  not  be  definitely  ascer* 
tained  until  the  trust  shall  have  determined." 

16.  t  lis.  The  following  subdivisions  are  suggested  for  insertion  as  a 
part  of  I  112: 

"4.  The  surrogates'  courts  in  each  county  shall  have  the  same  powers 
as  the  Supreme  Court,  in  respect  of  the  resignation,  removal,  and  appoint- 
ment of  trustees,  where  the  trust  has  been,  or  shall  be,  created  by  last  will 
and  testament. 

5.  Where  title  to  real  property  is  vested  in  an  executor  or  administrator 
as  such  the  same  vests  in  his  successor  upon  the  issuing  of  letters  testa- 
mentary or  of  administration  to  such  successor." 

As  the  surrogate  now  has,  by  statute,  extensive  powers  over  testamentary 
trustees,  it  is  highly  desirable*  to  make  this  conformation  of  the  Real 
Property  Law,  in  order  to  complete  the  analogy,  and,  therefore,  to  declare 
that  his  powers  are  coextensive  with  those  of  the  supreme  court  in  the 
respects  denoted.  If  this  addition  is  adopted  it  will  be  necessary  to  add  to 
§  182  words  indicating  that  the  surrogate  may  not  appoint  a  person  to 
execute  a  power  in  trust  conferred  by  deed. 

It  has  been  suggested,  that  an  executor  or  administrator  acquiring  lands, 
for  example,  by  foreclosure  of  a  mortgage,  is  not  the  trustee  of  an  express 
trust  within  the  meaning  of  §  112,  but  is  trustee  of  an  implied  trust  which 
will,  as  at  common  law,  descend  to  his  heirs,  or  pass  to  his  devisees  upon 
his  death.  It  is  well  that  this  question  should  be  settled  by  statute  in  a 
declaratory  form. 

16.  fi  113.  Section  93  of  the  "old"  Real  Property  Law  was  nothing  but 
u  paraphrase  of  L.  1893,  Ch.  701.  Instead  of  such  paraphrase  i:  would  seem 
best  to  re-enact  L.  1893,  Ch.  701,  as  amended  by  L.  1901,  Ch.  291,  and  then 
to  repeal  both  L.  1893,  Ch.  701,  and  L.  1901,  Ch.  291.  Otherwise  we  have 
two  statutes  on  the  statute  book,  both  relating  to  the  same  thing  and  both 
phrased  in  slightly  different  language.  By  this  course,  no  change  what- 
ever will  be  made  in  the  substance  of  existing  law. 

17.  §  114.  The  following  subdivision  is  suggested  for  insertion  at  the 
close  of  8  114: 

"V.  Every  such  deed  of  settlement,  grant  or  conveyance,  shall,  in  order 
to  entitle  it  to  the  benefits  of  this  section  of  this  act,  be  recorded  in  the 
county  or  counties  where  the  real  property  is  situated.'' 
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It  seems  expedient  to  give  publicity  to  such  charitable  gifts  as  are  inter 
vivos.  It  conforms  to  the  requirements  of  L.  1904,  Ch.  692.  Conveyances 
not  recorded  are,  of  course,  void  as  to  bona  Me  purchasers  tmder  a  deed 
recorded  are,  of  course,  void  as  to  bona  Ude  purchasers  imder  a  deed 
first  recorded.  (Section  241,  "old"  Real  Property  Law.)  But  that  section 
is  not  always  adequate  to  compel  recording  in  the  case  of  a  vested  gift  or 
grant  to  a  charitable  use,  where  the  donee  is  in  possession. 

18.  §  116.  For  the  reason  assigned  in  note  7,  the  following  is  suggested 
for  insertion  between  the  words  "  as  the  court  or  a  justice  thereof  pre- 
scribes "  and  "  The  court  shall  appoint " : 

'*  But  if  the  remaindermen,  upon  the  determination  of  a  trust  shall  be 
persons  whose  identity  can  not  be  definitely  ascertained  until  the  trust  shall 
have  determined,  the  court  may  in  its  discretion  entertain  the  application 
upon  proof  of  service  of  notice  thereof  upon  all  persons  who  shall  then 
be  presumptively  entitled  to  the  remainder  or  some  interest  therein." 

19.  §  130.  The  Revised  Statutes  abolished  powers  as  then  existing  (i  R* 
S.  732,  §  73).  The  Real  Property  Law  repealed  i  R.  S.  732,  S  73.  There 
was  then  no  law  abrogating  the  old  law  of  powers,  so  that  the  language  of 
former  i  no  is  equivocal.  Section  no  should  now  be  re-enacted  in  the 
language  of  the  Revised  Statutes,  so  as  to  cure  this  defect  by  making  the 
abolition  of  the  old  law  of  powers  positive  and  express,  instead  of  by 
implication. 

20.  §  178.  As  section  173  now  stands,  it  literally  requires  that  the  con- 
sent of  grantor  or  of  a  third  person  be  a  part  of  the  instrument  executing 
the  power.  Yet  conveyancers  commonly  are  of  the  opinion  that  a  written 
consent  contained  in  a  separate  instrument,  if  such  consent  is  proved  or 
acknowledged,  satisfies  the  statute.  There  are  no  reported  cases  bearing- 
expressly  on  this  point.  But  as  conveyancers  in  the  city  of  New  York 
customarily  adopt  the  view  denoted,  it  should  be  made  clear  by  statute.  It 
is  sometimes  extremely  inconvenient  to  send  a  deed  in  execution  of  a  power 
to  Europe,  or  elsewhere,  in  order  to  have  this  consent  of  third  persons 
indorsed  thereon.  There  seems  to  be  no  good  reason  why  the  consent  of 
third  persons  to  the  execution  of  a  power  should  not  be  contained  in  a. 
separate  instrument  in  writing,  if  such  instrument  is  duly  proved  or  acknowl- 
edged. The  other  course  now  prescribed  by  the  statute  is  very  incon- 
venient and  its  necessity  is  actually  ignored  in  practice  by  many  convey- 
ancers. This  is  one  of  the  rare  cases  where  the  original  provisions  of  the 
Revised  Statutes  relating  to  real  property  seem  susceptible  of  improvement. 

21.  §  182.  For  the  reasons  assigned  in  note  16,  the  following  is  sug- 
gested for  insertion  at  the  close  of  §  182: 

'^Excepting  that  no  surrogate  shall  have  authority,  power,  or  jurisdiction 
to  appoint,  or  designate,  a  person  to  execute  a  power  in  trust,  conferred 
by  deed." 

22.  The  change  is  to  correct  an  obvious  error  in  the  original  act. 

28.  I  281.  Subdivision  i  of  this  section  is  new.  It  is  the  remaining  un- 
repealed part  of  L.  1873,  Ch.  583.  Both  subdivisions  came  from  the  same- 
act  and  belong  in  the  same  section. 

24.  S  240.  The  language  of  this  section  is  not  disturbed,  but  the  intro- 
duction of  paragraphs  numbered  corresponds  with  the  Revised  Statutes  and. 
makes  the  sense  clearer. 
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85.  (  271,  svbd.  8.  "  Or "  changed  to  "  of "  to  comply  with  provisioa 
in  form  of  mortgage  contained  in  §  273. 

20.  §  271,  subd.  4.  The  words  "  in  and "  omitted  to  comply  with  provi- 
sions in  form  of  mortgage  contained  in  I  273  from  which  quotation  here 
made  is  taken. 

28.  It  is  highly  desirable  that  a  statutory  form  for  a  certificate  of  acknowl- 
edgment, by  attorneys  in  fact,  should  be  prescribed,  inasmuch  as  there  is 
considerable  difference  of  opinion  in  the  profession  as  to  the  requisites  of 
such  certificate.  The  officer  taking  such  acknowledgment  cannot  be  expected 
to  have  any  knowledge  of  the  principal  in  the  transaction.  He  commonly 
knows  only  the  attorney  in  fact  and  need  not  know  the  principal.  Hence 
it  should  be  sufficient  that  he  certify  the  identity  of  the  person  making  the 
acknowledgment  as  attorney  in  fact.  As  the  attorney  is  not  necessarily 
described  in  the  instrument  of  conveyance  acknowledged,  both  the  power 
of  attorney  and  the  certificate  of  acknowledgment  should  be  required  to  be 
precise  in  their  descriptions  of  the  attorney  so  as  to  distinguish  him  from 
persons  bearing  similar  names. 

The  following  form  is  suggested: 

**§  332.  Attorneys  in  Fact  and  Form  of  Acknowledgmbnt.  Every 
instrument  hereafter  executed  conferring  a  power  upon  any  person,  as  agent 
or  attorney  in  fact  for  another,  to  convey  or  mortgage  real  property  in  this 
state,  or  to  assign,  release  or  satisfy  any  lien  thereon,  shall  describe  such 
agent  or  attorney  in  fact,  stating  his  occupation,  if  any,  and  also  his  resi- 
dence or  place  of  business. 

.  The  certificate  of  acknowledgment  of  an  instrument  executed  by  such 
agent  or  attorney  in  fact  shall  be  substantially  in  the  following  form,  the 
blanks  being  properly  filled : 

State  of 1 

County  of 


( 


On  this  day  of in  the  year before  me 

personally  came   to  me  personally  known  to  be  the 

person  described  and  appointed  attorney  in  fact  in  and  by  a  certain  power 

of  attorney  executed  by bearing  date  the day  of 

and  recorded  in  the  office  of  the  register    (or  clerk)    of  the  County  of 

on  the day  of (or  to  be  recorded  in 

the  office  of  the  of  the  County  of  simultaneously 

with  the  within  instrument)  and  acknowledged  to  me  that  he  had  executed 
the  within  (or  foregoing)  instrument  as  the  act  of  the  said 


Signature  and  office  of  officer 
taking  the  acknowledgment." 

29.  S  290.  The  only  change  made  in  this  section  is  to  separate  the  sen- 
tences into  numbered  paragraphs,  according  to  the  original  of  the  section 
(I  R.  S.  736,  §  114;  I  R.  S.  762,  §§  36,  37,  38,  39;  I  R-  S.  763,  *  42). 

The  late  revisers  made  but  one  paragraph  thus  obscuring  the  separate 
elements  of  the  various  definitions. 

80.  §  299.  The  reference  to  section  262  in  the  amendment  by  L.  1903, 
Ch.  419,  was  incorrect.  Section  261  was  the  section  intended.  This  is 
new  I  312. 
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81.  (  801.  This  section  of  the  old  Real  Property  Law  is  left  in  the  lan- 
guage in  which  the  various  amendments  to  L.  1896,  Ch.  547,  have  put  it, 
except  that  the  indefinite  article  has  been  placed  before  the  titles  of  the 
various  functionaries  mentioned,  so  as  to  make  plain  who  is  intended.  In 
subdivisions  i  and  2,  the  language  is  made  less  obscure  by  the  proposed 
amendments.  The  acts  amending  this  section  and  now  embodied  in  it 
were  not  always  precisely  framed. 

32.  §  308.  The  changes  simply  conform  to  the  correct  official  designations 
at  Washington. 

38.  f  811.  The  requirements  of  authentication  "by  the  clerk,  register, 
recorder  or  prothonotary  of  the  county  in  which  the  officer  making  the 
original  certificate  resides"  is  very  troublesome.  In  some  cases,  a  notary 
is  a  state  officer.  In  Massachusetts,  for  example,  a  notary  is  qualified  to 
act  in  any  part  of  the  state.  Many,  who  have  their  offices  in  the  .county  of 
Suffolk  (city  of  Boston),  reside  in  the  suburbs  in  adjoining  counties,  but 
they  always  procure  certificates  from  the  Suffolk  county  clerk.  Under  this 
section  as  it  stands,  these  certificates  are  not  good.  Even  in  cases  where 
the  notary  resides  in  Suffolk,  the  certificate  usually  does  not  state  that 
fact  and  inquiry  is  necessary. 

This  section  should  not  be  re-enacted  without  some  slight  change,  curing 
its  obvious  defects. 

The  authentication  should  be  siifncient  if  made  by  an  officer  of  the  county 
in  which  the  certificate  purports  to  be  made. 

Again,  as  the  law  now  stands  there  is  no  provision  for  an  authentication 
of  an  acknowledgment  by  a  notary  in  the  District  of  Columbia.  Under 
section  47  of  the  General  Construction  Law,  the  District  is  regarded  as  a 
state,  but  there  is  no  secretary  of  such  state,  no  county  clerk,  and  no  coun 
of  any  county  therein.  Certificates  by  the  clerk  of  the  supreme  court  of  the 
District  do  not  comply  with  the  law. 

Furthermore,  it  is  often  difficult  to  determine  where*  a  certificate  of 
authentication  purports  to  be  made  by  a  clerk  of  a  court,  whether  the  court 
is,  or  is  not,  a  court  of  a  county.  Formerly  the  law  only  required  that  the 
authenticating  officer  should  be  a  clerk  of  a  court  of  record  in  the  proper 
county.  For  example,  in  Virginia,  the  county  courts  have  been  recently 
abolished.  In  some  cities  and  towns  there  are  corporation  or  hustings  courts, 
whose  clerks  perform  the  same  duties  as  formerly  were  performed  by  the 
clerks  of  the  county  courts.  Thus  in  practice  difficult  questions  arise  under 
this  section  as  it  now  stands. 

All  these  difficulties  can  be  remedied  by  amending  subdivision  3  so  that 
it  shall  require  the  certificate  of  authentication  to  be  made  by  "  the  secretary 
of  state  of  the  state,  or  the  clerk,  register,  recorder,  or  prothonotary  of  a 
county"  (in  the  state  or  in  the  Dominion  of  Canada,  as  th%  case  may  be), 
"or  by  the  clerk  of  any  court  in  such  state  or  dominion  having  by  law 
a  seal."  The  proposed  changes  do  not  alter  the  law  in  any  material  respects 
and  add  to.  rather  than  detract  from,  the  security  of  owners  of  real  prop- 
erty.   But  the  changes  do  place  the  section  in  a  practical  fonn. 

The  following  amendment  is  suggested: 

**  3.  Where  made  by  the  officer  of  a  state  of  the  United  States,  or  of  the 
Dominion  of  Canada,  authorized  by  the  laws  thereof  to  take  the  acknowledg- 
ment or  proof  of  deeds  to  be  recorded  therein,  by  the  secretary  of  state 
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of  the  state,  or  by  the  clerk,  register,  recorder  or  prothonotary  of  [the] 
a  county,  city  or  parish  in  which  the  [officer  making  the  original  certificate 
resided,  when  the  certificate  was  made,]  certificate  purports  to  be  made,  or 
by  the  clerk  of  any  court  [of  that  county,  city  or  parish]  in  such  state  or 
dominion  having  by  law  a  seal.  All  acknowledgments  or  proofs  of  deeds, 
mortgages  or  other  instruments  relating  to  real  property  heretofore  authenti- 
cated by  any  of  the  officers  above  referred  to  are  confirmed  saving,  however, 
the  rights  of  purchasers  in  good  faith  and  for  a  valuable  consideration 
whose  conveyance  shall  have  beeQ  duly  recorded  before  this  act  shall  take 
effect ;  this  act  shall  not  affect  any  action  or  legal  proceeding  now  pending/' 

84.  Foxmer  Article  8.  Descent  of  leal  property.  This  article  has  been 
removed  from  the  Real  Property  Law  and  has  been  placed  in  the  Decedent 
Estate  Law.  The  same  treatment  has  been  made  of  the  statute  of  distribu- 
tion in  the  Code  of  Civil  Procedure  which  has  been  placed  in  the  Decedent 
Estate  Law.  It  has  always  been  confusing  to  have  the  statute  of  decedent 
in  the  Real  Property  Law  and  the  statute  of  distribution  in  the  Code  of 
Civil  Procedure.  The  latter  does  not  belong  in  the  Code  of  Civil  Procedure. 
The  statute,  like  much  of  the  other  material  in  the  Code  of  Civil  Procedure, 
is  substantive  in  character  and  should  be  removed.  It  is  thought  that  the 
placing  of  both  the  statute  of  decedent  and  the  statute  of  distribution  in  the 
^  Decedent  Estate  Law  would  be  the  best  treatment  of  the  subject 

88.  Article  10.  Discharge  of  ancient  mortgages.  This  article  is  new.  It 
contains  ipsissimis  verbis  the  substance  of  L.  1862,  Ch.  365,  as  amended  by 
L.  1868,  Ch.  798;  L  1873,  Ch.  551;  L.  1882,  Ch.  100;  L.  1882,  Ch.  278; 
L.  1884,  Ch.  326;  L.  1898,  Ch.  174;  and  L.  1901,  Ch.  287.  Something  must 
be  done,  in  consolidating  the  statutes,  with  these  acts  relating  to  mortgages 
and  their  discharge,  and  they  properly  belong  in  the  Real  Property  Law. 

The  courts  stricken  from  subdivision  2  no  longer  exist. 

88.  Article  IL  Quieting  title  to  real  property.  This  article  is  made  up  of 
the  provisions  of  chapter  503  of  the  Laws  of  1890,  entitled  "An  act  to  quiet 
the  title  to  real  property  in  certain  cases,  conveyed  pursuant  to  judicial 
decree,  which  decree  has  been  lost  or  destroyed."  This  proceeding  has 
never  found  its  way  into  the  Code  of  Civil  Procedure  and  shows  the  hap- 
hazard manner  in  which  the  Code  of  Civil  Procedure  has  been  made  up. 
It  is  a  proceeding  quite  as  important  as  other  proceedings  in  the  Code  re- 
lating to  real  property  and  yet  it  is  found  in  an  independent  statute.  The 
fact  is,  that  there  are  quite  as  many  so-called  proceedings  out  of. the  Code 
as  in.  The  proceeding  given  in  this  article  finds  a  natural  place  in  the  Real 
Property  Law. 

87.  I  881.  This  matter  has  been  transferred  from  former  J  i  to  its 
appropriate  place  in  the  chapter  in  accordance  with  the  arrangement  of 
matter  followed  in  the  consolidated  laws. 
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NOTES  TO  SCHEDULB  OP  REPEALS 

When  a  statute  has  been  specifically  repealed,  that  statute  and  the  repealing 
statute  are  given  without  an  explanatory  note. 

60.  The  following  statutes  have  been  amended  so  as  to  read  as  loUowa 
and  are  superseded  and  repealed  by  the  amending  statute: 


CPMW^M      ^9       «V       -^tJf       ■«'.Jf     ■»'/»      jr^t      »-.«r>— .       .. 

R-  S.,  Ft.  2,  Ch.  I,  Tit  3,  M  I3.  14- 
R.  S.,  Ft  2,  Ch.  I,  Tit  &  I  3,  first 

clause. 
R.  S.,  Ft  3,  Ch.  2,  U  I,  S 
R.  S.,  Ft  2»  Ch.  3>  H  I,  5»  ^ 
R.  S.,  Ft  2,  Ch.  7f  Tit  I,  i  J. 


Laws.  Chap. 

Sec. 

1843  ^10 

5 

1845  "5 

• 

4 

1848  i.S 

Tit.  and  fl  I,  • 

1850  270 

5 

1853  303 

1854  III 

1856   61 

2 

1862  365 

!•«.  4 

1863  246 

h  a 

1865  421 

1867  557 

1868  7^ 

i»  2 

1873  551 

1874  261 

1879  249 

1882  275 

1884   26 

2 

1884  309 

I,  pt  beginning 

Laws. 

1884 
1886 

18&7 
1890 
1891 
1891 
1892 
1692 
1893 

1895 
1896 


Chap. 
326 
257 

539 
61 

100 
209 
208 
516 
70X 
171 
547 


Sec 


1897  136 

1898  174 

1899  542 
X901  84 
X901  166 
X901  611 


1903    490 
IVH    235 


2 

I,  2 

6,  83,  85,  87,  9h  2ia 
subd.  I ;  f  223,  sched- 
ule "C";  §§240,  249b 
subd.  5;  SS250,  255, 
257,  259,  260,  subd.  3; 
1(270^  288 

2 

I 

X 
X 

So  far  as  amendatory 
of  L.  1896,  Ch.  547, 
1250^  sttbds.  2^  6^  7 

h  2 

X 


proof  and  "  to  end  of 

section 

When  the  foregoing  statutes  have  been  repealed  by  being  amended  "to 
read  as  follows/'  except  the  section  stating  when  the  act  shall  take  effect 
this  siTtion  IS  inrltidrd  in  thp  word  "All  *'  under  the  headinflr  "  Statutes 
Hereby  Repealed." 

61.  L.  1784^  Ch.  18.  Act  relating  to  cancellation  of  mortgages.    Obsolete. 

62.  L.  1786,  Ch.  12.  An  act  to  abolish  entails.  All  of  this  act  except 
88  2  and  7  was  repealed  by  L.  1828,  Ch.  21,  8  i,  T  5.  Sections  2  and  7  are 
now  practically  obsolete  or  repealed  by  implication. 

63.  L.  1787,  Ch.  43.  Concerning  fines  and  recoveries  of  lands  and  tene- 
ments.   Obsolete. 

64.  L.  1793,  Ch.  50.  Regulates  conveyances  by  British  subjects.  Prob- 
ably obsolete.  In  any  event  it  is  superseded  by  later  acts  (see  8  301)  and 
should  be  repealed. 
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65.  L.  17M^  Ch.  44.  Extends  time  for  depositing  military  deeds,  etc.,  and 
regulating  duties  of  clerks  of  Herkimer  and  Onondaga  counties  in  respect 
to  military  deeds.  The  act  is  self  executing,  obsolete,  and  the  clerks'  duties 
are  covered  by  legislation  of  a  later  period.  This  act  may  safely  be  repealed. 
The  Real  Property  Law  and  other  acts  cover  the  same  ground. 

66.  L.  1798,  Ch.  78.  Regulates  registry  of  deeds  in  counties  of  Ontario, 
Steuben,  Tioga,  Herkimer,  Oneida,  Chenango  and  Otsego.  Practically 
obsolete.  The  subject-matter  is  covered  by  later  legislation  inconsistent 
therewith  and  the  act  should  be  repealed. 

67.  L.  1788,  Ch.  96,  §  3.  This  section  amended  L.  1798,  Ch.  72.  The 
last-mentioned  act  was  repealed  by  L.  1896,  Ch.  .547,  S  300.  The  amendatory 
act  should  be  repealed. 

68.  L.  1806,  Ch.  128,  {  8.  Extended  the  operation  of  L.  1801,  Ch.  155^ 
since  repealed. 

69.  L.  1806,  Ch.  17.    Ceased  to  operate  by  express  limitation.    Obsolete. 

70.  1  R.  L^  Cb.  80,  li  1-4^  7-9.  Regulates  lands  in  military  tract.  Ob- 
solete. 

71.  1  S.  L.|  Ch.  97.  R^^ulates  recording  of  deeds. .  Sections  1-5  8,  9,  ex- 
pressly repealed  and  it  6,  7,  10,  11  are  obsolete  and  inconsistent  with  later 
legislation. 

78.  L.  181^  Ch.  8.  Regulates  recording  of  deeds  of  lands  in  the  military 
tract    Obsolete. 

78.  L.  1826,  Ch.  818.  Authorizes  county  clerks  to  make  general  indexes 
of  bonds  and  mortgages.  Superseded  by  general  provisions  operative 
throttghottt  all  the  counties  of  the  State. 

74.  L.  1827,  Ch.  204.  Requires  numerical  indexes  to  the  registers  and 
records  of  mortgages  in  certain  counties.    Superseded  by  later  legislation. 

76.  L.  1828,  Ch.  241.  Relates  to  acknowledgment  of  deeds  by  the  agent 
of  the  Holland  Land  Company.    Obsolete. 

76.  L.  1828,  Ch.  S^,  §  16,  ^H  26-29,  46,  47.  These  sections  amend  portions 
of  the  Revised  Statutes  since  repealed.  Th^  are  dependent  and  should  in 
turn  be  repealed. 

77.  Repealing  statute.  As  the  statutes  covered  by  express  repealing  acts 
have  been  repealed  by  the  consolidated  laws,  the  repealing  statutes  them- 
selves have  been  recommended  for  repeal. 

78.  L.  1880,  Ch.  820,  fi§  10-13.  Section  12  expressly  repealed.  Sections 
10^  II,  13  amend  provisions  of  the  Revised  Statutes  since  repealed,  and  in- 
corporated in  the  Real  Property  Law. 

79.  L.  1831,  Ch.  172;  L.  183i»,  Ch.  171,  and  L.  1888,  Ch.  167.  Extend  time 
allowed  by  L.  1830,  Ch.  171,  for  resident  aliens  to  make  and  file  depositions. 
Latter  act  was  repealed  by  L^  i8p6,  Ch.  547,  §  300.    Temporary  and  obsolete. 

80.  L.  1886,  Ch.  889,  and  L.  1888,  Ch.  82.  These  acts  are  temporary,  ex- 
tending to  resident  aliens  certain  provisions  of  the  Revised  Statutes  since 
repealed. 

81.  L.  1840,  Ch.  288,  |  1.  Abolishes  office  of  commissioner  of  deeds  and 
devolving  powers  and  duties  on  justices  of  the  peace.  The  "  Executive 
Law"  now  regulates  the  powers  and  appointment  of  Commissioners  of 
Deeds  within  the  State. 

88.    L.  1840,  Ch.  818.    Consolidated  in  Real  Property  Law,  S  114. 
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88.    L.  1841,  Ch.  881.    Consolidatctl  in  Real  Property  Law,  8  114. 

84.  L.  1848,  Ch.  145.  Regulating  indexing  of  deeds  and  mortgages  in 
Rensselaer  county.    Superseded  by  later  legislation. 

85.  L.  1848,  Ch.  74.    Consolidated  in  Real  Property  Law,  I  61. 
88.    L.  1855^  Ch.  17.    Consolidated  in  Real  Property  Law,  S  i& 

87.  L.  1855,  Ch.  488.    Consolidated  in  Real  Property  Law,  8  61 

88.  L.  1888,  Ch.  885.  Sections  i,  2  and  4  have  been  superseded  t^  bein^ 
amended  ''to  read  as  follows."  Sections  i,  4  by  L.  1868,  Ch.  798^  SS  i,  2. 
Section  2  by  L.  1882,  Ch.  100,  S  i.  Sections  3  and  5  are  consolidated  in  Real 
Property  Law,  §§  342,  344. 

89.  L.  1873,  Ch.  688.  The  unrepealed  part  of  S  i  of  statute  cited  is  con- 
solidated in  the  Real  Property  Law,  t  231.  Section  2  is  covered  by  the 
Real  Property  Law,  S  231. 

89a.   L.  1879,  Ch.  810.    Consolidated  in  Real  Property  Law,  I  37a 

90.  L.  1888,  Ch.  100.    Consolidated  in  Real  Property  Law,  I  341. 

91.  L.  1888,  Ch«  878.    Consolidated  in  Real  Property  Law,  S  343. 

92.  L.  1888,  Ch.  40.   Consolidated  in  Real  Property  Law,  8  261. 

98.    L.  1890,  Ch.  503.    Consolidated  in  Real  Property  Law,  1$  360-366. 
94.    L.  1898,  Ch.  618.    Section  i  was  amended  "  to  read  as  follows "  hy 
L.  1905,  Ch.  393,  I  I.    Balance  of  act  is  consolidated  in  Real  Property  Law» 

I  115. 

96.  L.  1893,  Ch.  701.    Section  2  was  amended  "  so  as  to  read  as  follows  " 

by  L.  1901,  Ch.  291,  {  I.    Balance  of  act  is  consolidated  in  Real  Property 
Law,  8  113. 

98.  L.  1896,  Ch.  793.  This  chapter  amends  R  S.,  Pt.  2,  Ch.  3,  8  S,  re- 
lating to  acknowledgment  of  conveyances  in  foreign  countries,  which  is  re- 
pealed by  L.  1896,  Ch.  547,  8  300.  The  matter  is  covered  by  Real  Property 
Law,  8  301,  and  the  act  should  be  repealed. 

97.  L.  1895,  Ch.  1028.  Amended  R.  S.,  Pt.  2,  Ch.  i,  Tit  3,  88  13,  14,  and 
R.  S.,  Pt  2,  Ch.  2,  8  I.  These  sections  of  the  Revised  Statutes  were  after- 
wards transferred  to  the  Real  Property  Law  and  repealed  by  L  1896,  Ch. 
547,  8  300.  L.  1895,  Ch.  1022,  should  now  be  repealed,  as  the  substance  of 
the  acts  is  contained  in  the  Real  Property  Law. 

98.  L.  1890,  Ch.  249.    Consolidated  in  Real  Property  Law,  8  117. 

99.  L.  1898,  Ch.  547.  This  chapter  is  the  "  old "  Real  Property  Law. 
With  the  exception  of  Art.  9,  relating  to  descent  of  real  property,  which  is 
consolidated  in  Decedent  Estate  Law,  Art.  3,  its  live  provisions  are  re- 
enacted  in  Consolidated  Real  Property  Law,  and  the  chapter  may  be 
repealed. 

100.  L.  1898,  Ch.  572,  8  2.  This  section  amends  R  S.,  Pt  2,  Ch.  3,  8  i, 
since  repealed  by  L.  1896,  Ch.  547,  8  300.  Pt.  consolidated  in  Real  Property 
Law,  8  291,  and  remainder  covered  by  said  section. 

101.  L.  1897,  Ch.  138.  Section  2  was  amended  "  to  read  as  follows  "  by 
L.  1907,  Ch.  242,  8  I.  Balance  of  act  consolidated  in  Real  Property  Law, 
8  105. 

102.  L.  1897,  Ch.  277.    Consolidated  in  Real  Property  Law,  88  254.  258. 
108.    L.  1897,  Ch.  593.    Consolidated  in  Real  Property  Law,  8  10. 

104.  L.  1897,  Ch.  758.    Consolidated  in  Real  Property  Law,  8  14. 

105.  L.  1898,  Ch.  811.   Consolidated  in  Real  Property  Law,  8  105. 

108.    L.  1898,  Ch.  838.     Consolidated  in  Real  Property  Law,  88  271-1273. 
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107.  L.  1890,  Ch.  147.  Consolidated  in  Real  Property  Law,  I  310. 

100.  L.  1900,  Ch.  287.  Consolidated  iii  Real  Property  Law,  §  72. 

110.  L.  1901,  Clu  987.  Consolidated  in  Real  Property  Law,  I  34a 

111.  L.  1901,  Ch.  891.  Consolidated  in  Real  Property  Law,  S  113. 

118.  L.  1901,  Ch.  481.  This  chapter  added  S  290a  to  "  old "  Real  Prop- 
erty Law.  Art  9  of  the  ''old"  Real  Property  Law,  of  which  fi  agoa  is  a 
I>art,  has  been  transferred  to  Decedent  Estate  Law,  and  this  chapter  may  be 
repealed. 

118.  L.  1901,  Ch.  611.  Subdivisions  a,  6  and  7  of  this  chapter  have  been 
anperseded  by  being  amended  **  so  as  to  read  as  follows  "  by  L.  1903,  Ch.  98, 
i  I,  and  L.  1904,  Ch.  528,  §{  i,  2,  as  noted  in  schedule.  Balance  of  chapter 
is  consolidated  in  Real  Property  Law,  I  301. 

114.  L.  1908,  Ch.  151.   Consolidated  in  Real  Property  Law,  I  in. 

115.  L.  1903,  Ch.  88.    Consolidated  in  Real  Property  Law,  I  IQ3. 

116.  L.  lOOSy  Ch.  98.   Consolidated  in  Real  Property  Law,  8  301. 

117.  L.  1908,  Ch.  419.  Consolidated  in  Real  Property  Law,  §  299. 

118.  L.  1908,  Ch.  488.    Consolidated  in  Real  Property  Law,  If  67^1. 

119.  L.  1904^  Ch.  106.  This  chapter  amended  Real  Property  Law,  <  288 
Article  9  of  the  "old"  Real  Property  Law,  of  which  I  288  is  a  part,  has 
been  transferred  to  Decedent  Estate  Law,  and  this  chapter  may  be  repealed. 


180.  L.  1904,  Ch.  588.  Consolidated 

181.  L.  1904^  Ch.  690.  Consolidated 
188.  L.  1904^  Ch.  698.  Consolidated 
188.  L.  1904^  Ch.  748.  Consolidated 

184.  L.  1905,  Ch.  889.  Consolidated 

185.  L.  1905,  Ch.  877.  Consolidated 

186.  L.  1905,  Ch.  898.  Consolidated 

187.  L.  1905,  Ch.  449.  Consolidated 


n  Real  Property  Law,  1$  301,  308. 
in  Real  Property  Law,  S  301. 
n  Real  Property  Law,  I  274. 
n  Real  Property  Law,  §  116. 
n  Real  Property  Law,  I  311. 
n  Real  Property  Law,  §  331. 
n  Real  Property  Law,  i  115. 
n  Real  Property  Law,  I  290. 


188.  L.  1905,  Ch.  450.  Consolidated  in  Real  Property  Law,  §  306. 

189.  L.  1906,  Ch.  898.  Consolidated  in  Real  Property  Law,  {  300. 

180.  L.  1907,  Ch.  848.  Consolidated  in  Real  Property  Law,  I  107. 

181.  L.  1907,  Ch.  889.  Consolidated  in  Real  Property  Law,  §  322. 
188.  L.  1907,  Ch.  847.  Consolidated  in  Real  Property  Law,  §  321. 
188.  L.  1907,  Ch.  681,  Consolidated  in  Real  Property  Law,  S  323. 

181  L.  1907,  Ch.  688t  Consolidated  in  Real  Property  Law,  (  311- 
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REVISERS*  PRELIMINARY  NOTE  TO  THE  REAL 

PROPERTY  LAW. 

In  submitting  this  proposed  revision  of  the  statutory  law  of  real  prop* 
erty,  we  are  not  unmindful  of  the  paramount  importance  of  the  work  we 
have  undertaken.  Closely  related  as  it  is  to  the  tenure  of  the  homes  of  the 
people  of  this  State,  and  their  permanent  locations  for  business  purposes, 
we  have  deemed  it  highly  essential  to  exercise  the  utmost  care  to  prevent 
any  encroachments  on  established  principles,  pertaining  to  the  acquisition 
and  transmission  of  title  to  lands.  To  this  end,  we  have  earnestly  endeav- 
ored to  preserve  intact  the  substance  of  the  law,  as  heretofore  enacted,  in 
all  cases  where  by  any  possibility  a  change  might  interfere  with  vested 
rights,  and  as  a  general  rule,  we  have  only  made  such  changes  of  form  as 
seemed  to  us  appropriate  to  a  clearer  comprehension  of  legislative  intent, 
and  only  such  changes  of  substance  as  are  in  conformity  with  well-con- 
sidered judicial  decisions. 

We  have  also  taken  care  not  to  make  any  changes  in  the  phraseology  of 
any  statute  that  has  been  the  subject  of  judicial  decision,  by  which  the 
construction  thereof,  as  established  by  such  decision,  can  be  affected  or 
impaired.  Nevertheless,  in  some  instances,  we  have  found  that  changes  are 
indispensable  in  order  to  intelligibly  express  the  meaning  of  the  statutes, 
but  at  the  end  of  each  section  we  have  noted  the  character  and  reasons  of 
the  change. 

We  have  not  been  able  to  understand  why  the  language  of  the  written 
Hiw  should  defy  all  attempts  at  improvement,  more  than  the  language  of  any 
other  science,  or  upon  any  other  subject.  It  must  be  susceptible  of  emen- 
dation by  undergoing  the  process  which  improves  every  other  production 
of  human  skill,  and  more  especially  when  new  interests  arise  which  it  was 
not  originally  intended  to  embrace.  But,  as  already  suggested,  whenever 
it  was  practicable  and  consistent  with  the  general  plan  of  the  revision,  we 
have  preferred  to  retain  the  language  of  the  present  statutes,  where  they 
have  received  a  settled  construction.  For  nearly  one  hundred  years  our 
statutes  have  been  the  subject  of  professional  criticism  and  judicial  expo* 
sition.  For  centuries  those  borrowed  from  England  have  been  in  like  man- 
ner illustrated  and  expounded;  if  at  this  time  a  knowledge  of  their  meaning 
and  their  defects  has  not  been  attained,  it  probably  can  never  be  fully 
acquired.  We  have  endeavored,  however,  to  ascertain  and  remedy  dis- 
crepancies and  incongruities,  so  that  the  meaning  of  the  law  may  be  made 
apparent,  not  only  to  the  members  of  the  legal  profession,  but  to  all  who 
are  expected  to  comply  with  its  requirements. 
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The  table  immediately  following  the  schedale  of  lawt  repealed  shows  Um 
corresponding  disposition  of  the  laws  repealed  by  this  chapter  in  tb* 
revision  or  elsewhere.  In  the  coarse  of  our  revision  of  these  statutes,  W9 
have  had  occasion  to  investigate  the  laws  of  other  States  and  nations,  im 
relation  to  the  rights  of  aliens,  and,  incidentally,  the  laws  of  the  States  as 
affected  by  national  treaties,  the  result  of  which  investigation  appears  im 
the  following  additional  note: 

AtJENa 

The  first  Constitution  of  the  State  of  New  York,  adopted  on  the  soth  of 
April,  1777,  provided  that  **  such  parts  of  the  common  law  of  England  and 
of  the  statute  laws  of  England  and  Great  Britain,  and  of  the  acts  of  the 
Legislature  of  the  colony  of  New  York,  as  together  did  form  the  law  of  the 
said  colonies  on  the  19th  day  of  April,  in  the  year  of  our  Lord  1775*  shall 
be  and  continue  the  law  of  this  State,  subject  to  such  alterations  and  pro- 
visions as  the  Legislature  of  this  State  shall,  from  time  to  time,  make  con« 
cerning  the  same."    (Art.  35.) 

This  provision  of  the  Constitution  operated  to  re-enact  as  a  part  of  the 
law  of  New  York  the  statute  of  William  and  Mary,  which  declared  "  the 
alienage  of  the  ancestor  to  be  no  bar  to  a  claimant  of  real  property."  This 
continued  to  be  the  law  of  the  State  until  the  ist  day  of  May,  1788. 

Laws  of  1788,  chapter  46,  last  paragraph,  provided  that  '*  from  and  after 
the  1st  day  of  May  (1788)  none  of  the  statutes  of  England  or  of  Great 
Britain,  shall  operate  or  be  construed  as  law  of  this  State."  This  provision 
was  re-enacted  in  Laws  of  1828,  second  session,  chapter  21,  section  3,  and 
now  constitutes  section  30  of  the  Statutory  Construction  Law. 

Upon  the  abrogation  and  repeal  of  the  statutes  of  England  by  ^he  act  of 
1788,  the  common  law  alone  governed  the  rights  of  aliens  to  take  and  hold 
land  within  the  State.  At  common  law,  an  alien  could  acquire  a  defeasible 
title  to  real  property  by  purchase,  including  acquisition  by  devise,  but 
eould  not  inherit  from  either  an  alien  ancestor  or  a  citizen.  With  the 
exception  of  several  statutes  entitling  aliens  who  became  residents  of  this 
State  during  limited  periods  of  time  to  hold  real  property  under  peculiar 
conditions,  there  was  no  legislation  on  the  subject  until  1825.  In  that  year 
the  first  general  act  enabling  resident  aliens  to  take  and  hold  real  property 
within  the  State  was  passed,  providing  **  that  upon  filing  a  deposition  in 
the  office  of  the  Secretary  of  State  that  he  is  a  resident  in,  and  intends 
always  to  reside  in  the  United  States,  and  to  become  a  citizen  thereof  as 
soon  as  he  can  be  naturalized,  and  that  he  has  taken  such  incipient  meas- 
ures as  the  laws  of  the  United  States  require  to  enable  him  to  obtain  natu- 
ralization, an  alien  may  take  and  hold  lands  and  real  estate,  of  any  kind 
whatsoever,  to  him  and  his  heirs  and  assigns  forever.*'  But  the  act  pro- 
vided that  an  alien  should  not  be  capable  of  taking  or  holding  any  lands  or 
real  estate  which  may  have  descended  or  been  devised  or  conveyed  to  him 
previously  to  his  having  become  such  resident  as  aforesaid  and  made  such 
affidavit  or  affirmation. 

Under  the  act  of  1825,  therefore,  an  alien  who  had  not  filed  the  deposition 
as  required  by  its  provisions  was  unable  to  take  by  conveyance,  devise  or 
■descent.    The  act  of  1825  continued  to  be  the  law  of  the  State  until  the 
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adoption  of  the  Revised  Statutes  in  1830.  The  Revised  Statutes  provided 
for  the  filing  of  a  deposition  substantially  the  same  as  that  authorized  by 
the  act  of  1825,  and  any  alien  who  has  filed  such  deposition  may  take,  hold, 
sell,  assign,  mortgage,  devise  and  dispose  of  real  property  in  the  same  man- 
ner as  a  citizen,  during  six  years  from  the  filing  thereof.  Aliens  who  have 
not  filed  such  deposition,  whether  resident  or  non-resident,  are  prohibited 
from  taking  real  property  by  descent,  devise  or  conveyance.  If  an  alien 
dies  while  entitled  to  hold  real  property,  his  heirs  who  are  inhabitants  of 
the  United  States  take  by  descent.  If  real  property  is  mortgaged  by  an 
alien  entitled  to  hold  the  same,  he  is  authorized  to  repurchase  the  premises 
on  foreclosure. 

The  Statute  of  Wills  (R.  S.  part  II,  chap.  6,  tit.  i,  g  4),  adopted 
in  1830  as  part  of  the  Revised  Statutes,  expressly  provided  that  **  every 
devise  or  any  interest  in  real  property  to  a  person  who  at  the  time  of 
the  death  of  the  -testator  shall  be  an  alien,  not  authorized  by  statute  to 
hold  real  estate,  shall  be  void." 

Thus,  by  the  Revised  Statutes  of  1830,  an  alien,  whether  resident  or  non- 
resident, who  has  not  filed  a  deposition,  was  unable  to  take  real  property 
by  conveyance,  devise  or  descent. 

The  laws  of  the  State  in  relation  to  the  powers  of  aliens  to  take  and  hold 
real  property,  was  revised  and  extended  by  Laws  of  1845,  chapter  115. 

It  has  been  claimed  that  the  act  of  1845  was  temporary  and  referred  only 
to  aliens,  residents  of  the  State  in  that  year.  Although  the  act  (Laws  of 
1857,  chap.  576)  appears  to  refer  to  the  act  of  1845  as  temporary,  it  will  not 
bear  such  construction,  and  the  courts  have  uniformly  regarded  it  as  being 
of  permanent  force,  applying  equally  to  aliens  who  became  residents  of  the 
State  before,  as  well  as  after,  its  passage.     (Hall  v.  Hall,  81  N.  Y.  130, 138.) 

By  section  i  of  the  act  of  1845,  a  resident  alien  is  enabled  to  take  real 
property  within  this  State  by  conveyances  or  devise,  and  to  hold  the  same 
upon  filing  the  deposition  required  by  law.  This  section  superseded  the 
provisions  of  the  Revised  Statutes,  including  the  Statute  of  Wills,  which 
prohibited  an  alien  who  had  not  filed  a  deposition  from  taking  by  convey- 
ance or  devise. 

Sections  4  and  5  of  the  act  of  1845,  as  amended  by  Laws  of  1875,  chapter 
38,  authorized  the  persons  answering  to  the  description  of  heirs  of  an  alien 
resident  or  citizen,  or  being  his  devisee,  and  of  his  blood,  to  take  his  real 
property  as  heirs  or  devisees,  but  if  alien  males,  required  by  filing  of  a 
deposition  in  order  to  hold  the  same. 

The  section  appears  to  permit  alien  women  to  take  real  property  within  the 
State  by  devise  or  descent,  and  to  hold  the  same  without  filing  a  deposition. 
The  act  does  not  confer  upon  non-resident  aliens,  certainly  not  upon  non- 
resident male  aliens,  any  power  to  hold  real  property  within  the  State. 

Section  2  of  the  act  of  1845  gives  to  the  widow  of  a  resident  alien, 
whether  she  be  an  alien  or  citizen  of  the  United  States,  dower  in  his  real 
property. 

Sections  7  and  8  of  the  act  of  1845  authorize  a  woman  who  is  an  alien 
resident,  to  take  real  property  by  devise,  or  an  estate  or  interest  in  real 
property  by  way  of  marriage  settlement,  created  by  the  will  of  her  husband 
or  by  any  person  capable  of  devising  real  property. 
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Section  5  of  the  proposed  revision  confers  upon  resident  aliens  as  broad 
powers  in  reference  to  taking  real  property,  as  fire  provided  by  the  act  of 
1845.  Aliens  are  authorized  to  take  real  property  by  devise  or  descent,  the 
same  as  citizens,  but  in  order  to  hold  it  are  required  to  file  a  deposition 
within  one  year  after  the  death  of  the  decedent,  or  if  minors,  within  one 
year  after  majority.  The  widow  of  an  alien  is  entitled  to  dower  in  his  real 
property,  but  can  only  obtain  admeasurement  of  the  same  upon  the  filing 
of  a  deposition,  as  required  by  law. 

By  the  terms  of  this  section,  if  property  is  devised  or  descends  to  a  non-. 
resident  alien,  he  is  unable  to  hold  the  same  without  becoming  a  resident 
of  the  United  States,  and  filing  the  deposition  required  by  law;  and  the 
intention  of  becoming  a  resident  and  citizen,  whether  the  property  passes 
to  a  resident  or  non-resident,  or  a  man  or  a  woman,  is  made  the  test  of  the 
right  to  hold  the  same. 

The  commissioners  believe  that  with  the  exception  contained  in  section  6, 
allowing  a  woman  who  marries  a  foreigner  and  resides  in  a  foreign  country 
to  take  real  property  and  transmit  it  to  her  heirs,  the  State  of  New  York 
has  conferred  as  broad  powers  upon  aliens  as  are  desirable  at  the  present 
time.  They  have,  therefore,  omitted  from  the  revision,  and  repealed  with-^ 
out  re-enactment,  chapter  207  of  the  Laws  of  1893,  which  permitted  the 
alien  heirs  or  devisees  of  a  citizen,  whether  such  heirs  or  devisees  are 
residents  or  non-residents,  and  without  filing  any  deposition,  to  take  and  hold 
his  real  property.  If  the  revision  becomes  a  law,  non-resident  aliens  with 
the  exception  contained  in  section  6,  and  as  their  rights  may  be  extended 
by  treaties  of  the  United  States  with  foreign  governments,  will  be  unable 
to  take  and  hold  real  property  within  the  State.  This,  it  is  believed,  affects 
no  substantial  change  in  the  general  policy  of  the  State  (which,  until  1893,. 
seems  to  have  uniformly  required  residence  and  the  filing  of  a  deposition, 
in  order  to  entitle  an  alien  to  hold  real  property  within  the  State.  It  is 
believed  that  the  tendency  of  modern  legislation  in  this  country  is  to 
restrict  the  holding  of  real  property  by  aliens,  to  such  as  are  residents  of 
the  United  States. 

The  following  synopsis  of  laws  of  the  several  States  in  relation  to  the 
power  of  aliens  to  hold  real  property  will  be  interesting  as  indicating  the 
present  tendency  of  legislation  in  this  country: 

Alabama. —  Constitution,  article  i,  section  36.  **  Foreigners,  who  are  or 
may  hereafter  become  bona  fide  residents  of  this  State,  shall  enjoy  the  same 
right  in  respect  to  the  possession,  enjoyment  and  inheritance  of  property, 
as  native-born  citizens." 

Alabama  Code  (1886),  section  1914.  *' An  alien  resident  or  non-resident 
may  take  and  hold  property,  real  and  personal,  in  this  State,  either  by  pur- 
chase, descent  or  devise,  and  may  dispose  of  and  transmit  the  same  by  sale, 
descent  or  devise  as  a  native  citizen." 

Arkftffftl — Constitution,  article  2,  section  20.  **  No  distinction  shall 
ever  be  made  by  law  between  resident  aliens  and  citizens  in  regard  to  the 
possession,  enjoyment  or  descent  of  property." 

Revised  Statutes  (1884),  chapter  3,  sections  232-234.  (Laws  of  1874,  Docu- 
ment 15.)  All  distinctions  between  aliens  and  citizens  as  to  the  holding, 
transmission  or  descent  of  real  property  are  abolished  and  their  personal 
property  is  to  be  distributed  the  same  as  the  property  of  a  citizen. 
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. —  Constitution  (1879),  article  i,  section  17.  "  Foreigners  of  the 
white  race  or  of  the  African  descent,  eligible  to  become  citizens  of  the 
United  States  under  the  naturalization  laws  thereof,  while  bona  Jide  resi- 
dents of  this  State,  shall  have  the  same  rights  in  respect  to  the  acquisition,, 
possession,  enjoyment,  transmission  and  inheritance  of  property,  as  native- 
born  citizens.'* 

Civil  Code,  sections  671,  672.  **  Any  person,  whether  a  citizen  or  alien, 
may  take,  hold  and  dispose  of  property,  real  and  personal,  within  the  State." 
"  If  a  non-resident  alien  takes  by  succession,  he  must  app.ear  and  claim  the 
property  within  five  years  from  the  time  of  succession  or  be  barred." 

Section  1404.  By  this  section  aliens  are  enabled  to  take  by  succession  the 
same  as  citizens. 

Golorado. —  Constitution  (1876),  article  2,  section  27.  "Aliens  who  are 
or  may  hereafter  become  bona  JUU  residents  of  this  State,  may  acquire,, 
inherit,  possess,  enjoy  and  dispose  of  property,  real  and  personal,  as  native- 
born  citizens." 

Mills  Annotated  Statutes  (1891),  chapter  3,  section  99.  (Laws  of  1S61, 
page  57,  as  amended  by  Laws  of  1883,  page  132.)  By  this  section  all  dis- 
tinctions between  aliens  and  citizens  abolished. 

Section  100.  (Laws  of  1887,  page  24,  as  amended  by  Laws  of  1889,  page  227.) 
Non-resident  aliens  are  prohibited  from  acquiring  more  than  2,000  acres  of 
agricultural  land. 

Section  1529.  '*The  alienage  of  the  descendants  shall  not  invalidate  any 
title  to  real  estate  which  shall  descend  from  him  or  her." 

Gonnocticut. —  General  Statutes  (1888),  section  15.  Resident  aliens  of 
the  United  States  and  citizens  of  France,  so  long  as  France  shall  accord  the 
same  right  to  citizens  of  the  United  States,  may  purchase,  hold,  inherit  or 
transmit  real  estate  in  as  full  a  manner  as  native-born  citizens.  The  wife 
of  such  alien  or  citizen  may  take  and  hold  real  estate  by  devise  or  inherit- 
ance and  be  entitled  to  dower.  Lineal  descendants  may  take  and  hold  as 
heirs  at  law. 

Alien  non-residents  authorized  to  acquire  and  hold  quarrying  or  mining 
property,  and  transmit  the  same  by  conveyance,  devise,  or  inheritance,  but 
a  non-resident  alien  shall  not  acquire  greater  rights  than  his  grantor,  etc. 

Delaware. —  Revised  Code  (1852),  amended  in  1893,  title  12,  chapter  81, 
section  i.  An  alien  residing  within  the  State  who  has  declared  his  inten- 
tioh  of  becoming  a  citizen,  may  hold  and  transmit  property,  and  his  resi- 
dent heirs  or  devisees  may  take  the  same  if  they  reside  within  the  United 
States.     Non-resident  aliens  are  prohibited  from  holding  real  property. 

Florida.—  Constitution  (1885);  Declaration  of  Rights.  Section  18.  **  For- 
eigners shall  have  the  same  rights  as  to  the  ownership,  inheritance  and  dis- 
position of  property  in  this  State  as  citizens  of  the  State." 

Digest  of  Laws  (1881),  chapter  92,  section  7.  **  Aliens  of  any  country  or 
nation  whatever,  may  purchase,  hold,  enjoy,  sell,  cdnvey  or  devise  any  lands 
or  tenements  in  the  'State  to  the  same  extent  and  with  the  same  right  as 
citizens  of  the  United  States."  Section  14.  Aliens  as  well  as  citizens  may 
take  by  inheritance,  and  shall  be  entitled  to  share  and  share  alike. 

Georgia. —  Code  of  Georgia,  section  1661.  ''Aliens  or  subjects  of  govern- 
ments  at  peace  with  the  United  States  and  this  State,  shall  be  entitled  t» 
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all  the  rights  of  citizens  of  other  States  resident  in  this  State,  and  shall  hare 
the  privilege  of  purchasing,  holding  and  conveying  real  estate  in  this 
State." 

Idaho. —  Revised  Statutes  (1887),  section  2827.  "  Any  person,  whether  a 
citizen  or  alien,  may  take,  hold  and  dispose  of  property,  real  or  personal." 
§  5715.  Resident  aliens  may  take  in  all  cases  by  succession  as  citizens,  bat 
no  non>resident  foreigner  can  take  by  succession  .%{iless  he  appears  and 
claims  such  succession  within  five  years  after  the  death  of  the  decedent  to 
whom  he  claims  succession. 

By  the  act  of  1891,  February  26,  persons  who  are  not  citizens  or  who  have 
not  declared  their  intention  to  become  such,  and  corporations,  except  rail- 
road corporations,  whose  members  are  not  exclusively  citizens,  or  persons 
who  have  declared  their  intention  of  becoming  citizens,  are  prohibited  from 
acquiring  any  land  or  title  thereto  or  interest  therein,  other  than  mineral 
lands  or  such  as  may  be  necessary  for  the  actual  working  of  mines  and  the 
reduction  of  the  products  thereof,  but  liens  may  be  enforced  by  foreclosure, 
and  widows  or  heirs  may  take  by  inheritance,  but  all  lands  so  acquired  shall 
be  sold  within  five  years  after  .the  title  thereto  shall  be  perfected  in  such 
sale. 

lUinoiB. —  By  a  law  approved  February  17,  1851,  all  distinctions  between 
aliens  and  citizens  were  abolished,  but  by  a  law  passed  in  1887,  approved 
June  16,  as  amended  by  Laws  of  1891,  approved  June  19,  the  act  of  1851  is 
repealed,  and  non-resident  aliens  are  prohibited  from  taking  or  holding  real 
property;  except  that  the  heirs  of  aliens  who  hold  property  at  the  time  of 
the  enactment  of  the  law,  may  hold  for  three  years;  if  under  twenty-one, 
for  the  term  of  five  years,  during  which  time  they  must  dispose  of  the  same 
or  become  actual  residents  of  the  State  or  declare  their  intention  of  becom- 
ing citizens.  Resident  aliens,  who  have  declared  their  intention  of  becom- 
ing citizens,  are  entitled  to  hold,  sell,  assign,  mortgage,  devise  and  dispose 
of  real  property  for  six  years  after  such  declaration.  Resident  alien  females 
are  entitled  to  hold  without  filing  and  declaring  an  intention  of  becoming 
citizens. 

Indiana. —  Revised  Statutes  (1894),  section  3328  (Laws  of  1861),  provides 
that  no  person  except  a  citizen  or  an  alien  who  is  a  bona  fide  resident,  shall 
take,  hold,  convey,  devise  or  pass  by  descent,  lands  except  in  such  case  of 
descent  or  devise  as  are  provided  for  by  law.  Section  3389  (Laws  of  1881). 
**  Natural  persons  who  are  aliens,  whether  they  reside  in  the  United  States 
or  in  foreign  countries,  may  acquire,  hold  and  enjoy  real  estate,  and  make, 
convey,  devise,  mortgage  or  otherwise  incumber  the  same  in  like  manner 
and  with  the  same  effect  as  citizens  of  this  State."  Sections  3332-34  (Laws  of 
1885).  Resident  aliens  who  have  declared  their  intention  to  become  citizens, 
only  are  entitled  to  acquire  and  hold  real  estate  in  the  same  manner  as  citi« 
aens.  Other  aliens  may  take  and  hold  lands  by  devise  and  descent  only, 
and  may  convey  the  same  at  any  time  within  five  years  thereafter,  and  no 
longer,  and  all  lands  so  left  and  remaining  unconveyed  at  the  end  of  £▼« 
years  shall  escheat  to  the  State. 

Iowa. — Constitntion  (1857),  article  i,  section  aa.  **  Foreigners  who  at« 
or  may  hereafter  become  residents  of  this  State,  shall  enjoy  the  same  rights, 
ia  rospect  to  the  possession,  enjoyment  and  descent  of  property,  as  natiTO- 
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born  citizens."  Section  1908  of  the  Code  of  1873,  provided  that  non-resident 
aliens  should  enjoy  the  same  property  rights  as  resident  aliens,  but  this 
section  is  repealed  by  Laws  of  1888,  chapter  85.  By  this  act  resident  aliens 
are  accorded  the  same  rights  as  citizens.  Non-resident  aliens  are  prohibited 
from  acquiring  real  property  by  descent,  devise  or  purchase,  but  the  widow 
or  heirs  of  aliens  who  have  heretofore  acquired  property  are  entitled  to  take 
and  hold  the  same  for  a  period  of  ten  years.  Non-resident  aliens  are,  how- 
ever, authorized  to  hold  not  to  exceed  320  acres  of  land  or  city  property  to 
the  value  of  $10,000,  provided  that,  within  five  years  from  the  date  of  pur- 
chase, the  same  is  placed  in  the  hands  of  a  relative  of  such  alien  who  is  an 
actual  occupant  of  the  land  and  becomes  a  naturalized  citizen  within  ten 
years  from  the  date  of  the  purchase  of  such  land. 

TCaTiwaa.  —  Constitution  (1859),  article  i,  section  17,  provided  that  no  dis- 
tinction should  be  made  between  citizens  and  aliens  in  reference  to  the  pur- 
chase, enjoyment  or  descent  of  property,  but  this  section  was  amended  in 
1888,  by  providing  that  *'  The  rights  of  aliens  in  reference  to  the  purchase, 
enjoyment  or  descent  of  property  may  be  regulated  by  law."  In  pursuance 
of  this  constitutional  provision  the  Legislature  enacted  (Laws  of  1891,  chap. 
3),  that,  **  Non-resident  aliens  and  corporations  of  foreign  countries  are 
declared  to  be  incapable  of  acquiring  title  to,  or  taking  or  holding  any 
lands  or  real  estate  in  this  State  by  descent,  devise,  purchase  or  otherwise, 
except  that  the  heirs  of  aliens  who  have  heretofore  acquired  land  in  this 
State  under  the  laws  thereof,  and  the  heirs  of  aliens  who  may  acquire  lands 
under  the  provisions  of  this  act,  may  take  such  land  by  devise  or  descent 
and  hold  the  same  for  the  space  of  three  years;  or,  if  under  twenty-one, 
for  the  space  of.  five  years.  Corporations,  more  than  twenty  per  centum  of 
the  stock  of  which  is  owned  by  aliens,  are  prohibited  from  acquiring,  hold- 
ing or  owning  real  estate  in  the  State  of  Kansas.  Resident  aliens,  on  filing 
declaration  of  intention  of  becoming  citizens,  may  acquire  real  property 
for  a  term  of  six  years  after  filing  such  declaration.  Females  are  not 
required  to  file  declaration  of  intention  of  becoming  citizens. 

XentuclEy. —  By  Laws  of  1874,  February  23,  all  disabilities  of  aliens, 
whether  resident  or  non-resident,  were  removed,  but  since  that  time  a 
change  of  policy  has  been  made. 

Kentucky  Statutes  (1894),  section  334.  Resident  aliens  who  have  declared 
their  intention  of  becoming  citizens,  are  enabled  to  take,  hold  and  trans- 
mit  by  inheritance  or  otherwise,  real  property  the  same  as  citizens.  Aliens 
who  have  not  declared  intention,  may  hold  for  a  term  of  twenty-one  years. 
If  real  estate  passes  to  a  non-resident  alien,  by  descent  or  devise,  the  non- 
resident alien  has  eight  years  in  which  to  dispose  of  the  same. 

IiOiiiBiaxia. —  The  common  law  never  prevailed  in  Louisiana,  and,  there- 
fore, the  disability  of  alienage  as  to  the  ownership  of  real  property  was 
unknown  to  its  laws.  It  was,  however,  the  policy  of  the  State  to  impose  a 
heavy  succession  tax  upon  all  property  passing  by  devise  or  descent  to  a 
non-resident  alien.  This  succession  tax  law  was,  however,  repealed  in  1877, 
and  since  that  time  all  disability  of  aliens  as  to  holding  of  real  property  in 
the  State  seems  to  have  been  removed. 

Kaine. —  Revised  Statutes  (1883),  chapter  73,  section  a.  **An  alien  may 
tmke,  hold,  convey  and  devise  real  estate  or  any  interest  therein.    All  con- 
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veyances  or  devises  of  such  estate  or  interest  already  made  by  or  to  an  alien 
arc  valid." 

Maxyland. —  Public  General  Laws,  article  3,  page  9  (Laws  of  1874),  chap- 
ter 354.  **  Aliens  not  enemies,  may  take  and  hold  lands,  tenements  and 
hereditaments  acquired  by  purchase,  or  to  which  they  would,  if  citizens,  be 
entitled  by  this  act;  may  sell,  devise  or  dispose  of  the  same,  or  transmit  the 
same  to  their  heirs  as  fully  and  effectually  and  in  the  same  manner,  as  if  by 
birth  they  were  citizens  of  this  State." 

Massachusetts.— Public  Statutes  (1882),  chapter  126,  section  i.  **  Aliens 
may  hold,  transmit  and  convey  real  estate,  and  no  title  to  real  estate  shall 
be  invalid  on  account  of  the  alienage  of  a  former  owner." 

Michigan. — Constitution,  article  18,  section  13.  **  Aliens  who  are  or  who 
may  hereafter  become,  bonaJUU  residents  of  this  State,  shall  enjoy  the  same 
rights  in  respect  to  the  possession,  enjoyment  and  inheritance  of  property, 
as  native-born  citizens." 

Howell's  Annotated  Statutes  (1882),  section  5775.  **  An  alien  may  acquire 
%nd  hold  lands  or  any  right  thereto  or  interest  therein  by  purchase,  devise 
or  descent,  and  he  may  convey,  mortgage  and  devise  the  same,  and  if  he 
shall  die  intestate  the  same  shall  descend  to  his  heirs;  but  in  all  cases  such 
lands  shall  be  held,  conveyed,  mortgaged  or  devised,  and  shall  descend  in 
like  manner  and  with  like  effect  as  if  such  alien  were  a  native  citizen  of 
this  State,  or  of  the  United  States." 

Minnesota. —  Statutes  of  Minnesota  (1891),  section  S4io.  **  Aliens  may 
take,  hold,  transmit  and  convey  real  estate;  and  no  title  to  real  estate  shall 
be  invalid  on  account  of  the  alienage  of  any  former  owner."  But  this  sec- 
tion is  qualified  by  chapter  204  of  the  Laws  of  1887,  as  amended  by  Laws 
of  1889,  chapter  113,  which  provided  that  it  shall  be  unlawful  for  any  per- 
son or  persons  not  citizens  of  the  United  States,  or  who  have  not  lawfully 
declared  their  intention  of  becoming  such  citizens,  or  any  corporation  of  a 
foreign  country,  to  hereafter  acquire,  hold  or  own  real  estate  so  hereafter 
acquired,  or  any  interest  therein  in  this  State,  except  such  as  may  be 
acquired  by  devise  or  inheritance,  or  in  good  faith  in  the  ordinary  course 
of  justice  in  the  collection  of  debts  hereafter  created,  or  such  as  may  be 
held  as  security  for  indebtedness  heretofore  or  hereafter  created.  Rights 
secured  by  treaties  of  the  United  States  are  preserved.  Actual  settlers, 
upon  farms,  although  aliens,  are  entitled  to  hold  160  acres.  Aliens  are 
allowed  to  hold  small  city  lots. 

Corporations,  more  than  twenty  per  centum  of  the  stock  of  which  is  held 
by  aliens,  are  prohibited  from  taking  or  holding  real  estate  within  the 
State.     Titles  are  not  to  be  affected  by  alienage  of  former  owners. 

Mississippi — The  Constitution  of  1868,  article  2,  section  I,  provided 
that  *'  No  distinction  shall  ever  be  made  by  law  between  citizens  and  alien 
friends  in  reference  to  the  possession,  enjoyment  and  descent  of  property. 

The  Constitution  of  1890,  article  4,  section  84,  provided  that  '*  The  Legis- 
lature shall  enact  laws  to  limit,  restrict  or  prevent  the  acquiring  and  hold* 
ing  of  land  in  this  State  by  non-resident  aliens." 

In  conformity  with  the  Constitution  of  1890,  the  Annotated  Code  of  1892, 
section  2439,  provides  that  *'  Resident  aliens  may  acquire  and  hold  land  and 
may  dispose  of  it  and  transmit  it  by  descent,  as  citizens  of  the  State;  but 
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non-resident  aliens  shall  not  hereafter  acquire  or  hold  land."  Non-resident 
Alliens  may  force  liens  on  real  property  by  acquiring  the  property,  and  may 
hold  the  same  for  twenty  years,  but  must,  within  that  time,  dispose  of  the 
same  to  a  citizen  or  other  person  capable  of  holding  real  property  within 
the  State.  Title  to  real  estate  in  the  name  of  a  citizen  of  the  United 
States,  or  a  person  who  has  declared  his  intention  of  becoming  a  citizen, 
whether  resident  or  non-resident,  is  not  to  be  affected  by  alienage  of  former 
owner." 

Miflaouxi. — The  Revised  Statutes  (1889),  chapter  4,  section  342  (re-enacting 
section  325  of  the  Revised  Statutes  of  1879),  provided  that  "Aliens  shall  be 
capable  of  acquiring  by  purchase,  devise  or  descent,  real  estate  in  this  State, 
and  of  holding,  devising  or  alienating  the  same,  and  shall  incur  the  like 
duties  and  liabilities  in  relation  thereto,  as  if  they  were  citizens  of  the 
United  States  and  residents  of  this  State. 

But  in  1895  (Laws  of  1895,  page  207)  the  Legislature  enacted,  '*  It  shall  be 
unlawful  for  any  person  or  persons  not  citizens  of  the  United  States,  or 
who  have  not  lawfully  declared  their  intention  of  becoming  such  citizen,  or 
for  a  corporation  of  a  foreign  country  to  hereafter  acquire,  hold  or  own 
real  estate  so  hereafter  acquired,  or  any  interest  therein,  in  this  State,  except 
such  as  may  be  acquired  by  inheritance  or  in  good  faith  in  the  ordinary 
course  of  justice  in  the  collection  of  debts."  The  treaty  rights  are  saved. 
Corporations,  more  than  twenty  percentum  of  the  stock  of  which  is  held  by 
aliens,  are  prohibited  from  holding  lands  within  the  State. 

Kontaiia. —  Constitution  (1889),  article  3,  section  25.     Aliens  and  deni- 
zens shall  have  the  same  rights  as  citizens  in  respect  to  acquiring,  purchas- 
ing,  passing,  enjoying,    conveying,    transmitting  and    inheriting    mining 
property. 
'  There  appears  to  be  no  legislative  enactment  on  the  subject. 

Nebraska. — Constitution  (1875),  article  i,  section  2^.  *'No  distinction 
shall  ever  be  made  by  law  between  resident  aliens  and  citizens  in  reference 
to  the  possession,  enjoyment  or  descent  of  property. 

Prior  to  1889,  non-resident  aliens  were  accorded  the  same  rights  as  resi- 
dent aliens,  but  the  Consolidated  Statutes  (1891),  section  4396  (Laws  of  1889, 
page  483),  provides  as  follows:  **  Non-resident  aliens  and  corporations  not 
incorporated  under  the  laws  of  the  State  of  Nebraska,  are  hereby  prohibi- 
ted from  acquiring  tjtle,  or  taking  or  holding  any  lands  or  real  estate  in 
this  State  by  descent,  devise,  purchase  or  otherwise.  Where  the  descent  of 
lands  already  held  by  aliens  in  pursuance  of  law  is  cast  on  non-resident 
aliens,  or  such  lands  are  devised,  they  are  given  ten  years  in  which  to  dis- 
pose of  the  property  before  escheat." 

Nevada. —  Constitution  (1864),  article  i,  section  16.  **  Foreigners  who  are, 
or  who  may  hereafter  become,  bona  fide  residents  of  this  State,  shall  enjoy 
the  same  rights  in  respect  to  the  possession,  enjoyment  and  inheritance  of 
property  as  native-born  citizens." 

General  Statutes  (1885),  section  2655.  "Any  non-resident  alien  person  or 
corporation,  except  subjects  of  the  Chinese  empire,  may  take,  hold  and 
enjoy  any  real  property  or  any  interest  in  lands,  tenements  or  heredita- 
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ments  within  the  State  of  Nevada  as  fulljTi  freelj  and  upon  the  tame  te: 
and  conditions,  as  any  resident  citizen,  person  or  domestic  corporation. ** 
The  statute  of  eminent  domain  is  granted  to  non-resident  or  foreiga 
corporations. 

New  Hampshire. —  Public  Statutes  of  New  Hampshire  (1891)  chapter 
137,  section  16.  "An  alien  resident  of  this  State  may  take,  purchase,  hold, 
convey  or  devise  real  estate;  and  it  may  descend  in  the  same  manner  as  if 
he  were  a  native  citizen." 

New  Jersey. — Revision  of  New  Jersey  (1877),  page  6.  By  an  act  of  1886. 
alien  friends  are  empowered  to  hold  land  within  the  State,  in  the  same 
manner  as  native-born  citizens,  and  their  heirs  and  devisee  take  in  the  same 
manner  as  citizens. 

New  York. —  See  preceding  portion  of  this  note. 

North  Carolina. —  Code  (1883),  section  7  (Laws  of  1870-71,  chapter  255). 
**  It  shall  be  lawful  for  aliens  to  take,  both  by  purchase  and  descent  or 
other  operation  of  law,  any  lands,  tenements  or  hereditaments,  and  to  hold 
and  convey  the  same  as  fully  as  citizens  of  this  State  can  or  may  do,  any 
law  or  usage  to  the  contrary  notwithstanding." 

North  Dakota. —  The  laws  of  the  Territory  of  Dakota  were  continued  in 
force  in  the  State  of  North  Dakota  by  the  act  of  Congress  of  1889,  Febru- 
ary 22,  admitting  the  State  into  the  Union.  The  Compiled  Laws  of  Dakota 
(1887),  section  2680,  provided,  **Any  person,  whether  a  citizen  or  an  alien, 
may  take,  hold  and  dispose  of  property,  real  or  personal,  within  this  State.*' 

Section  3417.  '^Aliens  may  take  in  all  cases  by  succession  as  well  as  citizens, 
and  no  person  capable  of  succeeding  under  the  provisions  of  this  title  is 
precluded  from  such  succession  by  reason  of  the  alienage  of  any  relative." 

These  sections  of  the  Compiled  Laws  of  the  Territory  of  Dakota  become 
the  laws  of  North  Dakota,  if  they  were  in  force  at  the  time  of  its  admission 
in  1889.  Prior  to  that  date  in  1887,  March  3,  Congress  passed  a  law  prohib- 
iting non-resident  aliens  from  acquiring  property  within  the  Territories  of 
the  United  States,  except  by  inheritance  or  in  the  course  of  the  collection 
of  debts.  This  law  would  seem  to  supersede  section  2686  of  the  Compiled 
Laws  of  Dakota.  Section  3417  does  not  seem  to  be  inconsistent  with  its 
provisions. 

Ohio. —  Revised  Statutes  (1894),  section  4173.  *'No  person  who  is  capa- 
ble of  inheriting  shall  be  deprived  of  the  inheritance  by  reason  of  any  of 
his  or  her  ancestors  having  been  aliens,  and  aliens  may  hold,  possess  and 
enjoy  lands,  tenements  and  hereditaments  within  this  State  either  by 
descent,  devise,  gift  or  purchase  as  fully  and  effectually  as  any  citizen  of 
the  United  States  or  of  this  State  can  do." 

Oregon. —  Constitution,  article  i,  section  31.  **  White  foreigners  who  are 
or  may  hereafter  become  residents  of  this  State,  shall  enjoy  the  same  rights 
in  respect  to  the  possession,  enjoyment  and  descent  of  property  as  native- 
bom  citizens." 

Annotated  Laws  of  Oregon  (1887),  section  2988,  being  an  act  of  October  4, 
1872.  "Any  alien  may  acquire  and  hold  land,  or  any  right  thereto,  or  inter- 
est therein,  by  purchase,  devise  or  descent,  and  he  may  mortgage  and  devise 
the  same,  and  if  he  shall  die  intestate,  the  same  shall  descend  to  his  heirs, 
and  in  all  cases  such  lands  shall  be  held,  conveyed,  mortgaged  or  devised; 
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or  iliall  descend  in  like  manner  and  with  like  effect,  as  if  snch  alien  wen  * 
aatiye  citizen  of  this  State,  or  of  the  United  States." 

PennsylYania. —  The  legislation  of  this  State  is  confused  and  unsatis- 
factory. The  laws  on  the  subject  are  collated  in  Brightley's  Purdon's 
Digest  (1894,  page  91).  An  act  of  1791,  February  23,  provided  that  '*  Every 
person  being  a  citizen  or  subject  of  any  foreign  State,  shall  be  able  and 
capable  in  law  of  acquiring  and  taking  by  devise  or  descent,  lands  or  other 
real  property  in  this  Commonwealth  and  of  holding  and  disposing  of  the 
same  in  as  full  and  ample  a  manner  as  a  citizen  of  this  State  may  or  can  do." 
It  was  held  by  the  Supreme  Court  of  Pennsylvania  that  this  section  did  not 
authorize  inheritance  from  an  alien  ancestor.  (Rubeck  v.  Gardner,  7  Watts, 
455.)  An  act  of  1807,  February  10,  authorized  resident  aliens  who  have 
•  1^  declared  their  intention  of  becoming  citizens  to  acquire  and  hold  not  to 
exceed  500  acres  of  land.  An  act  of  1861,  May  i,  allows  aliens  to  purchase 
and  hold  not  more  than  5,000  acres  of  land,  the  annual  income  of  which 
does  not  exceed  $20,000. 

Shode  Island. —  Public  Statutes  (1882),  chapter  172,  section  6.  ''  Alienf 
may  take,  hold,  convey  and  transmit  title  to  real  estate  and  may  sue  and 
recover  possession  of  the  same  in  the  same  way  and  with  the  same  effect  as 
if  they  were  native-born  citizens  of  the  United  States." 

Boutli  Carolina. —  Laws  of  1872,  February  27.  '*  Real  and  personal 
property  of  every  description  may  be  taken,  acquired,  held  and  disposed  of, 
by  an  alien  in  the  same  manner  in  all  respects  as  by  a  natural-born  citizen; 
and  a  title  to  real  and  personal  property  of  every  description  maybe  derived 
through,  from  or  in  succession  of  an  alien,  in  the  same  manner  in  all  respects 
as  through,  from  or  in  succession  of  a  natural-born  citizen."  Laws  of  1873, 
November  19,  provides  that  the  act  of  1872  shall  be  held  to  include 
corporations. 

South  Dakota.  -See  North  Dakota.  The  law  is  the  same  in  each  State. 
An  act  of  1890,  February  6,  re-enacts  all  laws  of  the  Territory  of  Dakota  in 
force  at  the  time  of  the  admission  of  South  Dakota  as  a  State. 

Tennessee. —  Code  (1884),  section  28o4ff  (Laws  of  1875,  chapter  282).  **An 
alien  resident  or  non-resident  may  take  and  hold  property,  real  or  personal, 
in  this  State,  either  by  purchase,  descent  or  devise,  and  dispose  of  and 
transmit  the  same  by  sale,  descent  or  devise  as  a  native  citizen;  and  in  all 
cases  where  aliens,  resident  or  non-resident,  have  heretofore  acquired 
title  to  property,  real  or  personal,  in  this  State  in  a  lawful  manner,  the  said 
aliens,  their  assigns,  heirs,  devisees  or  representatives  shall  hold  and  dis- 
pose of  the  same  in  the  same  manner  as  native  citizens." 

**  The  heir  or  heirs  of  an  alien,  whether  resident  or  non-resident,  in  the 
United  States  may  take  any  lands  so  held  by  descent  or  otherwise,  as  citi- 
zens of  the  United  States. 

**  Any  alien  to  whom  property,  personal  or  real,  shall  descend  under  the 
provisions  of  this  chapter,  shall  have  the  right  to  hold,  sell,  alienate  and 
convey  the  same  in  as  full  and  ample  a  manner  as  if  he  or  she  were  a  citizen 
of  the  United  States." 

Texas. —  Civil  Statutes  (1889),  title  3,  article  9.  *' An  alien  shall  have 
and  enjoy  in  the  State  of  Texas  such  rights  as  are,  or  shall  be,  granted  to 
citiiens  of  the  United  Staf  es  by  the  laws  of  the  nation  to  which  such  alien 
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belongs,  or  by  the  treaties  of  such  nation  with  the  United  States."  (Lawa 
of  1854,  February  13),  article  10.  **  Any  alien  who  shall  become  a  resident 
of  this  State  and  shall,  in  conformity  with  the  naturalization  laws  of  the 
United  States,  have  declared  his  intention  to  become  a  citizen  of  the  United 
States,  shall  have  the  right  to  acquire  and  hold  real  property  in  this  State 
in  the  same  manner  as  if  he  were  a  citizen  of  the  United  States." 

Article  1658.  "  In  making  title  to  land  by  descent,  it  shall  be  no  bar  to  a 
party  that  any  ancestor,  through  whom  he  derives  his  descent  from  the 
intestate,  is  or  hath  been  an  alien,  and  every  alien  to  whom  any  land  may 
be  devised  or  may  descend,  shall  have  nine  years  to  become  a  citizen  of  the 
State  and  take  possession  of  such  land,  or  shall  have  nine  years  to  sell  the 
same;  provided,  that  an  alien  may  take  and  hold  by  devise  or  descent  in 
Texas  in  the  same  manner  in  which  citizens  of  the  United  States  can  take 
and  hold  by  devise  or  descent  in  the  country  of  such  alien." 

UtalL — Compiled  Laws  of  1888,  chapter  2758.  Resident  aliens  may  hold 
in  all  cases  by  succession  as  citizens,  but  no  non-resident  foreigner  can  take 
by  succession  unless  he  appears  and  claims  such  succession  within  five  years 
after  the  death  of  the  decedent. 

Vermont. —  Constitution,  chapter  2,  section  39,  provides  that  **  Every 
person  who  comes  to  settle  in  the  State,  having  taken  an  oath  of  allegiance, 
may  purchase,  hold  and  transfer  land,  and  after  one  year's  residence  shall 
be  deemed  a  free  denizen,"  but  in  the  case  of  The  State  v.  Boston,  Concord 
&  Montreal  R.  R.  Co.,  25  Vt.  435,  the  court  held  that  there  was  no  prohibi- 
tion  in  the  Constitution  against  aliens  holding  real  property;  that  escheat 
of  land  to  the  sovereign  in  consequence  of  a  conveyance  to  an  alien  is  a 
result  of  purely  feudal  character,  which  does  not  exist  in  Vermont.  The 
law  of  Vermont  may  be  said  to  be  that  aliens,  whether  they  have  taken  the 
oath  of  allegiance  to  the  State,  and  settled  within  it,  or  not,  may  hold  real 
property  with  the  same  rights  as  citizens. 

Virginia. —  Code,  section  43  (1872,  chapter  187,  section  i).  **  Any  alien 
not  an  enemy  may  acquire  by  purchase  or  descent  and  hold  real  estate  in 
the  State,  and  the  same  shall  be  transmitted  in  the  same  manner  as  real 
estate  held  by  citizens." 

Waaliington. — Constitution,  article  2,  section  33.  '*  The  ownership  of 
lands  by  aliens  other  than  those  who,  in  good  faith,  have  declared  their 
intention  to  become  citizens  of  the  United  States,  is  prohibited  in  this 
State,  except  where  acquired  by  inheritance  under  mortgage  or  in  good  faith 
in  the  ordinary  course  of  justice  in  the  collection  of  debts;  and  all  convey- 
ances of  lands  hereafter  made  to  any  alien,  directly  or  in  trust  for  such 
alien  shall  be  void;  provided,  that  the  provisions  of  this  section  shall  not 
apply  to  lands  containing  valuable  deposits  of  minerals,  metal,  iron,  coal 
or  fire-clay,  and  the  necessary  lands  for  mills  rnd  machinery  to  be  used  in 
the  development  thereof  and  the  manufacture  of  the  products  therefrom. 
Every  corporation,  the  majority  of  the  capital  stock  of  which  is  owned  by 
aliens,  shall  be  considered  an  alien  for  the  purpose  of  this  prohibition.** 

The  act  of  Congress  admitting  Washington  as  a  State  continued  the  laws 
of  the  Territory  in  force  at  the  time  of  admission.  Section  2955  of  the  Gen- 
eral Statutes  of  the  Territory  of  Washington  (Laws  1886,  January  29) 
removed  all  disability  of  alienage  within  the  Territory.     This  act  was  prob- 
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ably  superseded  so  far  as  non-resident  aliens  are  concerned  by  the  act  of 
Congress  of  1887,  approved  March  3,  which  prohibited  non-resident  aliens 
from  taking  real  property  within  the  Territories  of  the  United  States, 
except  by  inheritance.  As  to  resident  aliens,  it  is  probably  still  in  force 
and  should  be  construed  in  connection  with  the  constitutional  provisions. 

Laws  1895,  chapter  iii,  confirms  to  present  holders  the  title  to  all  lands 
conveyed  to,  or  acquired  by,  aliens  prior  to  the  adoption  of  the  Constitution. 

Weet  Virginia. —  Article  2,  section  5.  "No  distinction  shall  be  made 
between  resident  aliens  and  citizens,  as  to  licquisition,  tenure,  disposition 
or  descent  of  property." 

Code  of  West  Virginia  (1891),  chapter  70.  "An  alien  not  an  enemy  may 
take  and  hold  by  inheritance  or  purchase,  real  estate  within  this  State,  as 
if  he  were  a  citizen  of  the  State.  Any  such  alien  may  convey  or  devise  any 
real  estate  held  by  him,  and  if  he  die  intestate,  it  shall  descend  to  his  heirs 
at  law;  and  any  such  alien,  devisee  or  heir,  whether  a  citizen  or  an  alien, 
may  take  under  such  alienation,  devise  or  descent." 

Wisconsin. —  Constitution,  article  i,  section  15.  *' No  distinction  shall 
ever  be  made  by  law  between  resident  aliens  and  citizens  in  reference  to  the 
possession,  enjoyment  or  descent  of  property." 

Section  2200  of  the  Annotated  Statutes,  being  a  re-enactment  of  the 
Revised  Statutes  of  1849,  chapter  62,  section  35,  abolished  all  distinctions 
between  aliens  and  citizens.  This  act  was  superseded  in  part  by  Annotated 
Statutes  (1889),  section  2200a  (Laws  of  1887,  chap.  479,  §  i):  "  It  shall  be 
unlawful  for  any  alien  not  a  resident  of  this  State  or  of  the  United  States, 
or  for  any  corporation  not  created  by  or  under  the  laws  of  the  United 
States,  or  of  some  State  or  Territory  of  the  United  States,  to  hereafter 
acquire,  hold  or  own  more  than  three  hundred  and  twenty  acres  of  land  in 
this  State  or  any  interest  therein,  except  such  as  may  be  acquired  by  devise, 
inheritance  or  in  good  faith  in  the  course  of  justice  in  the  collection  of 
debts  heretofore  created." 

"  Section  2.  No  corporation  or  association,  more  than  twenty  per  centum  of 
the  stock  of  which  is  or  may  be  owned  by  any  person,  corporation  or  associa- 
tion who  are  alien  non-residents  in  this  State  or  of  the  United  States,  shall' 
hereafter  acquire,  hold  or  own  more  than  three  hundred* and  twenty  acres 
of  land  in  this  State  or  any  interest  therein,  except  such  as  maybe  acquired 
in  good  faith  in  the  course  of  justice  in  the  collection  of  debts." 

Wyoming. — Constitution,  article  I,  section  29.  *'  No  distinction  shall 
ever  be  made  by  law  between  resident  aliens  and  citizens. as  to  the  posses- 
sion, taxation,  enjoyment  and  descent  of  property." 

Revised  Statutes  of  Wyoming,  section  2226  (Laws  of  1876,  chap.  42).  The 
alienage  of  the  descendant  shall  not  invalidate  any  title  to  real  estate  which 
shall  descend  from  him  or  her. 

Prior  to  the  time  Wyoming  became  a  State,  this  was  as  far  as  the  Legisla- 
ture could  go  in  conferring  powers  upon  aliens.  There  has  been  no  legisla- 
tion on  the  subject  since  the  adoption  of  the  Constitution. 

District  of  Columbia  find  Territories.— An  act  of  Congress  of  1887, 
approved  March  3,  provides  as  follows:  "  It  shall  be  unlawful  for  any  per- 
son or  persons,  not  citizens  of  the  United  States  or  who  have  not  lawfully 
declared  their  intention  to  become  such  a  citizen,  or  for  any  corporation 
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not  created  by  or  under  the  laws  of  the  United  States,  or  of  some  State  or 
Territory  of  the  United  States,  to  hereafter  acquire,  hold  or  own  real  estate 
so  hereafter  acquired  or  any  interest  therein,  in  any  of  the  Territories  of  the 
United  States,  or  in  the  District  of  Columbia,  except  such  as  may  be 
acquired  by  inheritance,  or  in  good  faith  in  the  ordinary  course  of  justice 
in  the  collection  of  debts  heretofore  created;  provided,  that  the  prohibition 
of  this  section  shall  not  apply  to  cases  in  which  the  right  to  hold  or  dispose 
of  lands  in  the  United  States  is  secured  by  existing  treaties  to  the  citizens 
or  subjects  of  foreign  countries,  which  rights,  so  far  as  they  may  exist  by 
force  of  any  such  treaty,  shall  continue  to  exist  so  long  as  such  treaties  are 
in  force  and  no  longer.  No  corporation  or  association,  more  than  twenty 
per  centum  of  the  stock  of  which  is  or  may  be  owned  by  any  person  or  per- 
sons, corporation  or  corporations,  association  or  associations,  not  citizens 
of  the  United  States,  shall  hereafter  acquire  or  hold  or  own  any  real  estate 
hereafter  acquired  in  any  of  the  Territories  of  the  United  States  or  the  Dis- 
trict of  Columbia." 

Recapitulation. —  In  twenty-one  States,  all,  or  practically  all,  distinction 
between  the  rights  of  aliens  and  citizens  has  been  abolished.  It  will  be 
observed  that  in  most  of  these  States  the  statutes  or  constitutional  pro- 
vision on  the  subject  was  enacted  prior  to  1885.  In  eighteen  of  the  States 
all  distinction  between  resident  aliens  and  citizens  is  abolished,  but  non- 
resident aliens,  or  those  who  have  not  declared  their  intention  of  becoming 
citizens,  are  prohibited  from  holding  real  property  within  the  State.  They 
are,  however,  in  most  cases  given  the  power  to  take  the  same  by  succession, 
provided  the  property  is  transferred  within  a  limited  period  of  time  to  a 
person  capable  of  holding  the  same,  or  provided  that  within  such  time  they 
become  qualified  to  hold  the  property  themselves.  Corporations,  more  than 
twenty  per  centum  of  the  stock  of  which  is  held  by  aliens,  are  prohibited 
from  acquiring  real  property  within  the  State.  Nearly  all  of  the  legislation 
on  this  subject  in  these  States  is  of  a  very  recent  date,  superseding,  in  many 
instances,  provisions  of  constitutions  and  statutes  which  were  much  more 
liberal  in  terms.  These  later  statutes  are  unifoVm,  and  may  be  said  to  indi- 
cate the  present  policy  of  this  country  to  restrict  the  holding  of  real  prop- 
erty to  citizens  and  alien  residents  who  have  declared  their  intention  of 
becoming  citizens.  '  In  several  States,  notably  those  recently  admitted  to 
statehood,  the  legislation  is  unsatisfactory,  but  the  general  tendency  of  the 
country  is  revealed  in  the  recent  legislation  of  States  like  Illinois.  Idaho, 
Indiana,  Iowa,  Kansas,  Minnesota,  Mississippi,  Missouri,  Nebraska,  Wash- 
ington and  Wisconsin,  in  all  of  which  the  legislation  on  the  subject  was 
enacted  since  1885. 

LAWS  OF  FOREIGN  COXTNTBIE& 

Argentine  Republic. —  Constitution,  chapter  i,  article  20.  ''Aliens 
shall  enjoy  in  the  territory  of  the  nation  the  same  civil  rights  as  the  citi- 
zens; they  shall  be  allowed  to  engage  in  industrial,  commercial  and  profes- 
sional occupations;  to  own,  hold  and  sell  real  estate;  to  navigate  the  rivers 
and  travel  along  the  coast;  to  practice  freely  their  religion;  to  dispose  by  will 
of  their  property,  and  to  contract  marriage  according  to  the  laws.  They  arc 
not  bound  to  become  citizens,  nor  to  pay  forced  extraordinary  taxes.    They 
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can  obtain  naturalization  by  residing  two  consecutive  years  in  the  republic; 
but  this  period  of  time  can  be  shortened  upon  application  and  sufficient 
proof  that  the  applicant  has  rendered  services  to  the  republic." 

Austria. —  Section  33  of  the  Austrian  Civil  Code  provides  that  V  For- 
eigners enjoy  the  same  civil  rights  and  are  subject  to  the  same  duties  as 
citizens,  except  when  the  condition  of  citizenship  is  especially  demanded 
for  the  enjoyment  of  a  certain  right.  Foreigners  must,  in  doubtful  cases, 
however,  in  order  to  enjoy  equal  rights  with  citizens,  prove  that  in  regard 
to  the  law  in  question,  Austrians  enjoy  the  same  rights  in  their  country  as 
do  the  citizens." 

Belgium. —  By  an  act  of  1865,  April  27,  the  droit  d*aubaine  was  abolished 
in  Belgium,  and  foreigners  were  declared  capable  of  succeeding,  disposing 
and  receiving.     (Principes  De  Droit  Civil  by  F.  Laurent,  p.  539.) 

Canada. —  The  Revised  Statutes  of  Canada  (1886),  chapter  113,  section  3, 
provide  that  **  Real  and  personal  property  of  any  description  maybe  taken, 
acquired,  held  and  disposed  of  by  an  alien  in  the  same  manner,  in  all 
respects,  as  by  a  natural-born  British  subject;  and  a  title  to  real  and  per- 
sonal property  of  any  description  may  be  derived  through,  from  or  in  suc- 
cession to  an  alien,  in  the  same  manner  in  all  respects  as  through,  from  or 
in  succession  to  a  natural-born  British  subject." 

Costa  Rica. —  Constitution,  article  12.  "Foreigners  enjoy  every  civil 
right." 

England. — A  law  of  33  Victoria  (1870),  chapter  14,  section  2,  provides  that 
**  Real  and  personal  property  of  every  description  may  be  taken,  acquired, 
held  and  disposed  of  by  an  alien  in  the  same  manner,  in  all  respects,  as  by 
a  natural-born  British  subject,  and  a  title  to  real  and  personal  property  of 
every  description  maybe  derived  through,  from  or  in  succession  to  an  alien, 
in  the  same  manner  in  all  respects,  as  through,  from  or  in  succession  to  a 
natural-born  subject." 

France.; —  The  droit  d*audaim,  which  obtained  in  France  prior  to  the 
revolution  of  1789,  was  a  principle  of  the  feudal  law  by  which  the  estate 
of  a  foreigner  who  died  in  France  was  appropriated  by  the  lord.  The 
droit  d'aubaine  originally  imposed  upon  foreigners  a  double  incapacity, 
both  of  transmitting  and  succeeding  to  property.  At  a  later  period,  how- 
ever, it  came  to  mean  the  incapacity  of  succeeding  only,  and  a  foreigner 
dying  in  France  leaving  subject  heirs  might  transmit  his  property  to  them 
by  testament,  and  they  could  succeed  to  his  estates  in  the  same  manner  as- 
the  heirs  of  a  subject.  Such  was  the  condition  of  foreigners  in  France 
when  the  Constituent  Assembly,  on  the  6th  of  August,  1790,  unanimously 
abolished  the  droit  d'aubaim^  **  considering,"  said  the  illustrious  Assembly, 
"that  the  droit  d'aubaine  is  inconsistent  with  the  principle  of  fraternity 
which  ought  to  unite  all  men  whatever  their  country  or  government;  that 
the  droit  d'aubaine^  established  in  a  barbarous  age,  ought  to  be  proscribed 
among  a  people  which  has  founded  its  constitution  on  the  rights  of  man 
and  of  the  citizen,  and  that  France  liberated  ought  to  open  its  bosom  to  all 
the  peoples  of  the  world,  by  inviting  them  to  enjoy,  under  a  free  govern- 
ment, the  sacred  and  inviolable  rights  of  humanity."  A  second  decree  of 
the  8th  of  April,  1791,  gave  to  foreigners  the  right  of  disposing  of  their 
goods  by  every  means  which  the  law  authorized,  and  permitted  them  to 
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receive  successions  left  in  France  by  their  relatives,  whether  foreigners  or 
French.     (Principes  De  Droit  Civil,  by  F.  Laurent,  vol.  I,  p.  535.) 

The  Assembly  had  hoped  that  other  nations  would  follow  its  example 
and  abolish  the  droit  tTaubaint.  This  hope  was  not  realized,  and  upon  its 
adoption  the  Code  Napoleon  re-enacted,  to  some  extent,  at  least,  the  droii 
(Taubaine, 

Article  11  of  the  Code  provided  that  *'An  alien  shall  enjoy  in  France  the 
same  civil  rights  as  those  granted  to  French  people  by  the  treaties  of  the 
nation  to  which  such  alien  belongs." 

Article  726  prohibited  an  alien  from  inheriting  property  which  his  French 
or  foreign  relative  owned  in  the  territory  of  the  kingdom,  except  as  such 
right  may  be  acquired  by  article  2,  and  article  qi2  provided  that  "One  can- 
not dispose  in  favor  of  an  alien  unless  the  latter  can  dispose  in  favor  of  a 
Frenchman."  Articles  726  and  912  were  repealed  in  1819.  The  discussion 
of  the  rights  of  aliens  in  relation  to  real  property  by  French  law  writers 
refers  to  the  Code  before  1819.  The  writers  have  generally  admitted  that 
article  ii  only  referred  to  civil  rights  as  distinguished  from  the  natural 
rights  of  man,  and  while  denying  civil  rights  to  foreigners,  except  in  cases 
of  reciprocal  relations,  did  not  deny  to  them  natural  rights.  Other  writers 
have  contended  that,  under  the  article,  aliens  were  entitled  to  all  the  civil 
rights  which  were  not  denied  by  the  laws  of  France,  and  that  such  of  them 
as  were  denied  might  be  acquired  by  treaty  relations.  As  to  what  consti- 
tutes natural  and  civil  rights  there  is  considerable  conflict  of  opinion*.  In 
relation  to  the  holding  of  real  property,  it  is  pretty  generally  admitted  that 
an  alien  by  natural  right  can  acquire  property  (except  by  succession)  and 
exchange  and  sell  the  same.  (Principes  De  Droit,  by  F.  Laurent,  p.  522.) 
But  as  to  whether  he  might  acquire  the  same  by  testament,  donation  or 
inter  vivos^  there  is  considerable  doubt.  Laurent  states  that  acquisition  by 
testament  or  donation  is  not  a  civil  right.  (Id.  p.  542.)  Mourlon  states 
that  the  right  of  acquiring  or  transmitting  by  donation  is  a  natural  right, 
of  which  aliens  were  not  deprived  by  article  11.  (Mourlon's  Repetitions 
sur  le  Code  Civil,  vol.  I,  p.  74.)  Demolombe  contends  that  the  Code  Napo- 
leon did  not  prohibit  transmissions  by  inheritance  to  a  subject  of  France, 
since  article  726  only  declared  an  alien  incapable  of  succeeding,  and 
that  an  alien  might  dispose  by  donation  inter  vivos  and  by  will,  since 
article  912  only  declared  an  alien  incapable  of  receiving.  (Demolombe*s 
Code  Napoleon,  vol.  I,  p.  372.)  But  in  this  latter  contention  he  does  not 
appear  to  have  been  followed  by  other  commentators  on  the  law.  Article  3 
of  the  Code  impliedly  recognizes  the  right  of  foreigners  to  own  real  estate 
in  Fri^nce,  but  does  not  give  to  them  the  right  of  disposing  by  donation  or 
will.  Laurent,  in  his  great  work  on  the  Civil  Law,  is  of  the  opinion  that, 
under  the  Code  Napoleon,  the  right  of  disposing  of  property  by  testament 
or  donation  was  not  possessed  by  foreigners. 

All  discussion  on  the  subject  seems  to  be  settled  by  an  act  of  July  14, 
1819,  which  repealed  articles  726  and  912  of  the  Code  Napoleon,  and  all 
incapacity  of  aliens  to  hold  and  dispose  of  real  property  in  France  seems 
to  have  been  swept  away,  aliens  being  declared  capable  of  succeeding,  of 
disposing  and  of  receiving  in  the  same  manner  as  Frenchmen  in  all  the  ter- 
ritories of  the  kingdom.     (Principes  De  Droit  Civil,  by  F.  Laurent,  vol.  i. 
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p.  538;  Demolombe's  Code  Napoleon,  vol.  I,  p.  369;  Borleux's  '*  Commentaire 
•ur  de  Code  Napoleon,"  vol.  i.  p.  54.) 

While  under  article  11,  aliens  may  still  be  denied  in  France  all  other  civil 
rights  not  acquired  by  treaty,  the  civil  rights  in  relation  to  real  property 
are  accorded  by  the  Laws  of  1819,  and  with  the  exception  contained  in 
article  2  of  that  act,  aliens  to-day  enjoy  in  France  substantially  all  the 
rights  enjoyed  by  Frenchmen  in  relation  to  holding  and  disposing  of  real 
property.  The  principle  of  reciprocal  relation  is,  to  some  extent,  pre- 
served by  section  2  of  the  act  of  1819,  which  provides  that  in  the  case  of 
the  division  of  the  same  succession  by  co-heirs,  alien  and  French,  the  latter 
shall  be  entitled  to  levy  upon  the  goods  in  France  a  portion  equal  to  the 
value  of  the  goods  situated  in  a  foreign  country  of  which  they  will  be 
deprived  by  virtue  of  the  local  laws  or  customs. 

Demolorobe  contends  that  this  provision  means  that  a  Frenchman  shall 
only  be  entitled  to  levy  upon  goods  in  France  when  he  is  deprived  of  prop- 
erty in  a  foreign  country  by  the  laws  thereof  as  a  Frenchman.  Thus,  if  a 
man  dies  leaving  $10,000  worth  of  real  property  in  France  and  $10,000  worth 
of  real  property  in  a  foreign  country,  and  has  for  heirs  his  father  and 
brother,  the  Code  Napoleon  accords  to  the  father  a  quarter  and  to  the 
brother  three-quarters  of  the  succession.  (Art.  749.)  Suppose  that  the 
foreign  law  accords  to  each  of  them  one-half,  the  father  thus  being  entitled 
to  $5,000  of  the  $10,000  worth  of  property  situated  in  a  foreign  country,  the 
brother  would  not  be  entitled  to  claim  that  the  father,  having  received  a 
quarter  of  the  entire  estate,  would  not  be  entitled  to  any  portion  of  the 
estate  in  France. 

Demolombe  argues  that  this  would  raise  an  interminable  conflict  between 
the  statutes  of  the  two  countries.  If  the  foreign  law  entitled  the  father  to 
one-half  the  estate,  it  should  in  the  supposed  case  reciprocally  provide  that 
be  should  have  the  entire  property  situated  in  a  foreign  country,  that  is  to 
say,  $10,000.  He  concludes  that  the  property  in  a  foreign  country  and  the 
property  in  France  constitutes  two  distinct  estates,  and  unless  the  brother 
is  deprived  of  some  portion  of  the  estate  situated  in  a  foreign  country,  as 
a  Frenchman,  he  will  not  be  entitled  to  levy  upon  the  father's  portion  of 
the  estate  in  France.     (Demolombe's  Code  Napoleon,  103.) 

Germany. —  There  appears  to  be  no  imperial  legislation  applying  to  the 
entire  German  empire  in  relatioft  to  the  rights  of  aliens  to  take  and  hold 
real  property.  The  laws  of  the  various  states  and  principalities  which 
together  constitute  the  empire  vary,  but  for  the  most  part  tend  to  the  aboli- 
tion of  all  distinctions  as  to  the  rights  of  alien  friends,  reserving,  however, 
to  the  government  the  right  to  prescribe  a  different  rule  by  the  way  of 
retaliation. 

Greece. —  Laws  of  1890,  article  13.  '*  An  alien  enjoys  the  same  civil  rights 
in  Greece  as  does  a  Greek,  except  when  modified  by  treaties." 

Honduras. —  Constitution,  chapter  3,  article  13.  **  No  foreigner  is  more 
privileged  than  another.  All  shall  enjoy  the  civil  rights  of  Honduraneans. 
Consequently  they  are  permitted  to  buy,  sell,  locate,  exercise  industries  or 
professions;  to  own  all  kinds  of  property  and  to  dispose  of  them  in  the 
form  prescribed  by  law." 
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Italj. —  Laws  of  1891,  section  53.  **An  alien  is  permitted  to  enjoj  d^fl 
rights  enjoyed  by  citizens.*' 

Soumaziia. — Civil  Code,  article  11.  "  Aliens  in  Roumania  enjoy  the  same 
civil  rights  as  Roumanians  enjoy,  except  in  cases  where  the  law  prescribes 
otherwise." 

Spain. —  Civil  Code,  article  27.  **  Foreigners  enjoy  in  Spain  the  rights 
that  the  civil  law  concedes  to  Spaniards,  saving  what  is  provided  in  article 
2  of  the  Constitution  of  the  state,  or  in  international  treaties." 

Article  2  of  the  Constitution  does  not  affect  the  holding  of  real  property. 

United  States  of  Columbia. —  Constitution,  title  2,  article  11.  •  '*  Foreign- 
ers shall  enjoy  in  Columbia  the  same  rights  that  are  conceded  to  Columbians 
by  the  laws  of  the  nation  to  which  the  foreigner  belongs,  except  those  which 
are  stipulated  in  public  treaties." 

Venezuela. —  Constitution,  title  i,  article  10.  "Foreigners  shall  enjoy 
the  same  civil  rights  as  Venezuelans,  and  the  same  security  in  their  persons 
and  property.  They  can  only  take  advantage  of  diplomatic  means  in  accord- 
ance with  public  treaties  and  in  cases  where  right  permits  it." 

THE  TBEATT-MASIXa  POWEBS. 

The  Constitution  of  the  United  States  vests  in  the  President,  by  and  with 
the  advice  and  consent  of  the  Senate,  the  power  of  making  treaties,  and  sec- 
tion 2  of  article  6  provides  that:  *'  All  treaties  made,  or  which  shall  be  made 
under  the  authority  of  the  United  States,  shall  be  the  supreme  law  of  the 
land;  and  the  judges  in  every  State  shall  be  bound  thereby,  anything  in  the 
Constitution  or  laws  of  any  State  to  the  contrary  notwithstanding."  To 
what  extent  the  national  government  through  the  treaty-making  power  con- 
ferred by  the  Constitution  can  modify  or  supersede  the  laws  concerning 
private  rights  of  a  particular  State,  thus  accomplishing  indirectly  what  it 
cannot  accomplish  directly  by  an  act  of  Congress,  is  a  question  of  great 
interest  and  importance. 

Many  treaties  contain  provisions  in  relation  to  the  holding  and  dispo- 
sition of  real  property  by  aliens  which  are  inconsistent  with  the  laws  of  the 
individual  States,  and  if  upheld,  must  be  deemed  to  supersede  or  modify 
them.  If  treaty  provisions  in  relation  to  the  holding  of  real  property  by 
aliens  are  to  be  deemed  of  force  not  only  in  the  Territories  but  in  the  States 
of  the  Union,  then  the  statutes  of  a  State  reveal  only  in  part  the  rights  of 
aliens  within  its  territory,  and  reference  must  be  had  to  the  treaties  of  the 
national  government  in  order  to  determine  them. 

The  question  of  the  supremacy  of  a  treaty  as  affecting  matters  of  State 
jurisdiction  concerning  which  Congress  has  no  power  to  legislate,  has  been 
before  the  Supreme  Court  of  the  United  States  in  several  cases.  In  the 
case  of  Ware  v.  Hylton,  3  Dal.  199,  decided  in  1796,  the  Supreme  Court  held 
that  a  law  of  Virginia  which  provided  for  the  confiscation  of  debts  due  to 
British  creditors,  although  within  the  power  of  the  State  of  Virginia  at  the 
time  of  its  passage,  was  superseded  by  the  treaty  of  1783  with  Great  Britain, 
which  granted  to  British  creditors  the  recovery  of  debts  incurred  before  the 
treaty  was  made.  The  supremacy  of  the  treaty  over  the  State  law  was  sus> 
tained,  and  the  court  held  that  Virginia,  by  becoming  a  State  of  the  Unioa^ 
had  vested  in  the  national  government  the  treaty-making  power. 
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•  Chief  Justice  Chasb  said:  *'  A  treaty  cannot  be  the  supreme  law  of  the 
Und,  that  is,  of  all  the  United  States,  if  any  act  of  a  State  Legislature  can 
stand  in  its  way.  If  the  Constitution  of  a  State  (which  is  the  fundamental 
law  of  the  State  and  paramount  to  its  Legislature)  must  give  way  to  a  treaty 
and  fall  before  it,  can  it  be  questioned  whether  the  less  power,  an  act  of  the 
State  Legislature,  must  be  prostrated  ?  *  *  *  But  it  is  asked:  Did  the 
fourth  article  intend  to  annul  a  law  of  the  State,  and  to  destroy  rights 
acquired  under  it  ?  I  answer  that  the  fourth  article  did  intend  to  destroy 
all  lawful  impediment,  past  and  future,  and  that  the  law  of  Virginia,  and 
the  paybient  under  it,  is  a  lawful  impediment  and  would  bar  a  recovery,  if 
not  destroyed  by  this  article  of  the  treaty." 

In  the  case  of  Chrirac  v.  Chrirac,  2  Wheat.  259,  a  native  of  France  who 
had  become  a  naturalized  citizen  of  the  United  States  died,  leaving  real 
property  in  the  State  of  Maryland.  A  law  of  the  State  of  Maryland  pro- 
vided that  his  foreign  heirs  might  inherit,  but  could  only  hold  property  for 
ten  years,  unless  they  became  citizens  of  the  State  of  Maryland.  A  treaty 
of  peace  with  France  adopted  in  1870,  prior  to  the  death  of  the  decedent, 
enabled  the  people  of  one  country,  holding  lands  in  the  other,  to  dispose  of 
the  same  by  testament  or  otherwise,  as  they  shall  think  proper;  and  to 
inherit  lands  in  their  respective  countries  without  being  obliged  to  obtain 
letters  of  naturalization.  Chief  Justice  Marshall,  in  delivering  the  opinion 
of  the  court,  said:  **  The  plaintiffs  having  failed  to  convey  the  property  in 
question,  their  estate  has  terminated  unless  it  be  supported  in  some  other 
manner  than  by  the  act  of  Maryland.  ♦  *  *  It  (the  treaty)  does  away 
with  the  incapacity  of  alienage  and  places  the  defendants  in  error  in  pre- 
cisely the  same  situation  with  respect  to  lands  as  if  they  had  become  citi- 
zens. It  renders  the  performance  of  the  condition  a  useless  formality  and 
seems  to  the  court  to  release  the  rights  of  the  State  as  entirely  in  this  case 
as  in  the  case  of  one  who  had  purchased  instead  of  taking  by  descent.  The 
act  of  Maryland  had  no  particular  reference  to  the  case  of  Chrirac,  but  is  a 
general  rule  of  State  policy,  prescribing  the  terms  on  which  French  sub- 
jects may  take  and  hold  land.     This  rule  is  changed  by  the  treaty." 

In  the  case  of  Hauenstein  v.  Lynham,  100  U.  S.  483,  a  law  of  Maryland 
which  only  allowed  alien  heirs  or  devisees  being  in  the  State  to  take  and 
hold  real  property,  upon  filing  a  decl&ration  of  intention  to  reside  within 
this  State,  was  before  the  court  for  construction.  An  alien  resident  of 
Virginia  died,  leaving  alien  heirs  residing  in  Switzerland,  Our  treaty  of 
1S50  with  Switzerland  provided  that  "  If  a  citizen  of  one  nation  should 
inherit  real  property  in  the  other,  which  by  the  law  of  the  State  or  Canton 
he  could  not  hold  on  account  of  being  an  alien,  he  might  nevertheless  have 
such  time  to  dispose  of  the  same  as  the  laws  of  the  State  or  Canton  will  per- 
mit." There  being  no  such  law  in  Maryland,  the  property  will  escheat  to 
the  State,  if  the  law  was  not  deemed  to  be  qualified  by  the  provisions  of  the 
treaty.  The  court  said:  **  If  it  had  not  such  a  law,  it  was  competent  to 
enact  one  and  until  one  exists  there  can  be  no  bar  arising  from  the  lapse  of 
time.  *  *  »  That  the  laws  of  the  State  irrespective  of  the  treaty  would 
put  funds  into  her  coffers  is  no  objection  to  the  right  or  remedy  claimed  by 
the  plaintififs  in  error."  The  rule  was  reiterated  in  the  case  of  Geofifrey  y. 
l^iggs,  133  U.  S.  258,  and  in  In  re  Parrott,  6  Saw.  349.     In  the  former  case  the 
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court  admitted  that  there  was  some  limitation  npon  the  treaty-making 
power,  but  in  respect  to  the  holding  and  disposing  of  real  property  by  aliens 
reiterated  the  rule  that  the  treaty  is  supreme  over  State  Constitutions  and 
laws.  Although  there  may  be  no  decision  of  the  Supreme  Court  of  the 
United  States  which  is  entirely  satisfactory,  the  doctrine  of  the  supremacy 
of  treaties  over  State  laws  and  constitutions  is  laid  down  so  broadly  and 
emphatically  that  the  provisions  of  treaties  in  relation  to  the  taking,  hold- 
ing and  disposing  of  real  property  by  aliens,  cannot  be  disregarded  in  an 
investigation  of  this  subject. 

Numerous  treaties  have  been  made  containing  no  reference  to  the  rights 
of  citizens  or  subjects  of  one  nation  relative  to  the  ownership  of  real  prop- 
erty in  the  other.  But  the  treaties  with  the  following  nations  regulate  the 
capacity  of  their  citizens  or  subjects  to  take  and  transfer  real  property  in 
the  United  States: 

Argentine  Ck>nfedeTation  (1858). —  Same  rights  as  American  citizens. 

Austria-Hungary  (1848). —  Take  by  inheritance,  but  must  dispose  of  the 
property  within  two  years. 

Bolivia  (1858).— Take  by  inheritance,  but  must  dispose  of  the  property 
within  the  time  prescribed  by  law. 

Borneo  (1860). —  Possess  all  the  rights  the  United  States  grants  to  the 
most  favored  nation. 

Brunswick-Luneburg  (1854). —  Take  by  inheritance,  but  must  dispose 
of  the  property  within  the  time  prescribed  by  law. 

Congo  (1891).' Possess  all  the  rights  the  United  States  grants  to  the 
most  favored  nation. 

New  Granada  (1846). —  Take  by  succession  and  may  dispose  of  the  prop- 
erty at  pleasure. 

Dominican  Hepublic  (1867). —  Take  by  inheritance,  bnt  must  dispose 
of  the  property  within  the  time  prescribed  by  law. 

Ecuador  (1889). —  Take  by  inheritance,  but  must  dispose  of  the  property 
within  three  years. 

France  (1853). —  The  rights  of  Frenchmen  are  subject  to  the  laws  of  the 
different  states. 

Grand  Duchy  of  Hesse  (1844). — Take  by  inheritance,  but  must  dispose 
of  the  property  within  two  years,  or  within  a  reasonable  time  thereafter. 

Hawaiian  Islands  (1849). —  Take  by  inheritance,  and  are  allowed  a 
reasonable  time  to  dispose  of  the  property. 

Italy  (1871). —  **  As  for  the  case  of  real  estate,  citizens  and  subjects  of 
the  two  contracting  parties  shall  be  treated  on  the  footing  of  the  most 
favored  nation." 

Mecklenburg-Schwerin  (1847). —  Take  by  inheritance,  and  are  allowed 
a  reasonable  time  to  dispose  of  the  property. 

Nicaragua  (1867). —  Take  by  inheritance,  but  in  a  State  where  tliey  are 
not  permitted  to  hold  property,  they  are  allowed  such  time  to  sell  the  same 
as  the  law  permits. 

Orange  Free  State  (1871). —  Take  by  inheritance,  and  are  allowed  such 
time  to  sell  the  property  as  the  law,  where  the  same  is  situated,  permits. 

Peru  (1887).— Take  by  inheritance,  and  may  dispose  of  the  property  at 
pleasure. 
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Portugal  (1840).— Take  by  inheritance,  and  may  dispose  of  the  property 
within  the  time  prescribed  by  law,  or  within  a  reasonable  time. 

Prussia  (1828). —  Take  by  inheritance,  and  are  allowed  a  reasonable 
time  to  sell  the  property. 

Russia  (1832). —  Take  by  inheritance,  and  may  dispose  of  the  property 
within  the  time  prescribed  by  law,  or  if  no  time  is  prescribed,  then  within 
a  reasonable  time. 

Salvador  (1870). —  Possess  full  rights  of  ownership  and  disposition  of 
real  property. 

Saxony  (1846). —  Take  by  inheritance,  but  must  dispose  of  the  property 
within  three  years. 

Senria  (1881).— Possess  all  the  rights  the  United  States  grante  to  the 
most  favored  nation. 

Spain  (1795). —  Take  by  inheritance,  and  are  allowed  a  reasonable  time 
to  sell  the  property. 

Swiss  Confederation  (1850).—  Take  by  inheritance,  and  allowed  a  term 
of  not  less  than  three  years  to  sell  the  property. 

Tonga  (1886).— Possess  all  the  rights  the  United  States  grants  to  the 
most  favored  nation. 

Wurtemberg  (1844). —  Take  by  inheritance,  and  are  allowed  two  years 
to  sell  the  property,  which  term  may  be  extended. 

Respectfully  submitted, 

CHARLES  Z.  LINCOLN, 
WILLIAM  H.  JOHNSON, 
A.  JUDD  NORTHRUP. 
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THE  REAL  PROPERTY  LAW. 


AN  ACT  relating  to  real  property,  constituting  chapter  forty-six  of  the 

general  laws. 

The  People  of  the  State  of  New  York,  represenUd  in  SenaU  and  Assembly,  d» 
enact  as  follows  : 

CHAPTER  XLVI  OF  THE  GENERAL  LAWS. 
The  Real  Property  Law. 

AancLB    I.  Tenure  of  real  property.    (H  1-9.) 

s.  Creation  and  division  of  estates.    (||  90->56.) 

3.  Uses  and  trusts.    (||  70-93.) 

4.  Powers.    (H  1Z0-163.) 

5.  Dower.    ($|  Z70-X87.) 

6.  Landlord  and  tenant.    (H  igo-soa.) 

7.  Conveyances  and  mortgages.    (H  S05-934.) 

8.  Recording  instruments  affecting  real  property.    (H  a40-fl7y.) 

9.  Descent  of  real  property.    (H  980-396.) 

xo.  Laws  repealed;  when  to  take  effect.    (|S  300-301.) 

ARTICLE  L 
Tenure  of  Beal  Property. 

Sbction  I.  Short  title;  definitions;  effect, 
s.  Capacity  to  hold  real  property. 

3.  Capacity  to  transfer  real  property. 

4.  Deposition  of  resident  alien. 

5.  When  and  how  alien  may  acquire  and  transfer  real  property. 

6.  Effect  of  marriage  with  alien. 

7.  Title  through  alien. 

8.  Liabilities  of  alien  holders  of  real  property. 

9.  Heirs  of  patriotic  Indian. 

Sbction   i.   Short  title;   definitions;  effect. —  This  chapter  shall    be 

known  as  the  real  property  law.     The  terms  *'  real  property  **  and  **  lands" 

as  used  in  this  chapter  are  coextensive  in  meaning  with  lands,  tenements 

and  hereditaments.      This  chapter  does   not   alter  or  impair  any  vested 

interest  or  right,  nor  alter  or  afifect  the  construction  of  any  conveyance,  will 

or  other  instrument  which  has  taken  effect  at  any  time  before  this  chapter 

becomes  a  law. 

R.  S.  8461,  pt.  II,  ch.  I,  tit.  V,  H  10,  IX,  unchanged  in  substance.    See  definitioB  of  real 
property  in  Statutory  Construction  Law,  |  3. 

^  9.  Oapacity  to  hold  real  property. —  A  citisen  of  the  United  States  U 
capable  of  holding  real  property  within  this  state,  and  of  taking  the  tame 
by  descent,  devise  or  purchase. 

R.  8.  •4B9i  pt.  II,  ch.  I,  tit.  I,  f  8,  uachaaged  in  tubttaae*. 
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§  3.  Oapacity  to  transfer  real  property. — A  person  other  than  a  minor, 
•n  idiot,  or  person  of  unsound-  mind,  seized  of  or  entitled  to  an  estate  or 
interest  in  real  property,  may  transfer  such  estate  or  interest.* 

R.  S.  3419,  pt.  II,  ch.  I,  tit.  I,  S  xo,  unchanged  in  substance. 

§  4.  I>ex>oaitiQii  of  resident  alien. —  An  alien  who,  pursuant  to  the  laws 
of  the  United  States,  has  declared  his  intention  of  becoming  a  citizen,  and 
who  is,  and  intends  to  remain,  a  resident  thereof,  may  make  a  written  depo- 
sition to  such  facts,  before  any  officer  authorized  to  take  the  acknowledg- 
ment or  proof  of  deeds  to  entitle  them  to  be  recorded  within  the  state. 
Such  deposition  must  be  certified  by  the  officer  before  whom  it  is  made, 
and  may  be  filed  in  the  office  of  the  secretary  of  state,  and  when  so  filed, 
must  be  recorded  by  him  in  a  book  kept  for  that  purpose.  Such  deposi- 
tion shall  be  presumptive  evidence  of  the  facts  therein  contained. 

R.  S.  S490,  pt.  II,  ch.  X.  tit.  I,  f  X5,  as  am.  by  L.  1834,  ch.  279,  unchanged  in  substance.  Sec- 
tion S47  of  the  Code  of  CItiI  Procedure  allows  an  affirmation.    See  U.  S.  R.  S.  $  9x65. 

%  5.  When  and  how  alien  may  acquire  and  transfer  real  prop- 
erty.— An  alien  may,  for  a  term  of  six  years  after  filing  the  deposition 
described  in  the  last  preceding  section,  take,  hold,  convey  and  devise  real 
property.  If  such  deposition  be  filed,  or  such  alien  be  admitted  to  citizen- 
ship, a  grant,  devise,  contract  or  mortgage  theretofore  made  to  or  by  him  is 
as  valid  and  effectual  as  if  made  thereafter;  provided,  however,  that  a 
devise  to  an  alien  shall  not  be  valid  unless  a  deposition  be  filed  by  him.  or 
he  be  admitted  to  citizenship,  within  one  year  after  the  death  of  the 
testator,  or  if  the  devisee  is  a  minor,  within  one  year  after  his  majority. 
If  a  person  who  has  filed  such  a  deposition  dies  within  six  years  thereafter, 
and  before  he  is  admitted  to  citizenship,  his  widow  is  entitled  to  dower  in 
his  real  property,  and  if  he. dies  intestate,  his  heirs  or  the  persons  who 
would  otherwise  answer  to  the  description  of  heirs,  inherit  his  real  prop- 
erty, upon  such  persons  being  admitted,  to  citizenship,  or  filing  a  deposition 
in  their  own  behalf,  within  one  year  after  such  death,  or  if  minors,  within 
one  year  after  their  majority.  If  an  action  or  proceeding  is  commenced  by 
the  state  to  recover  real  property  held  by  an  alien,  such  action  or  proceed- 
ing shall  be  suspended  upon  the  filing  of  such  deposition,  and  the  service 
of  a  certified  copy  thereof  upon  the  attorney-general,  and  the  payment  of 
the  costs  to  the  time  of  such  service. 

R.  S.  2420,  pt.  II,  ch.  I,  tit.  1, 19  16-X9;  Id.  3439,  L.  x8o3,  ch.  49,  |$  x,  a;  Id.  3433,  L.  1804,  ch. 
>9t  S  3x;  ^^'  a4a3«L- 1808,  ch.  175,  {  3;  Id.  3434,  L.  18x9,  ch.  35,  S  3;  Id.  3424,  L.  X830,  ch.  171;  Id. 
3435,  L.  X845,  ch.  XX5,  H  x-8,  xo;  L.  x893,  ch.  307.  See  revisers'  note  to  this  chapter  for  full 
discussions  of  the  subject  of  aliens  in  relation  to  their  rights  respecting  real  property. 

§  6.  BfTect  of  marriage  with  alien. — A  woman  who,  being  a  citizen  of 
the  United  States,  marries  an  alien  not  entitled  to  hold  real  property  in 
this  state,  may,  notwithstanding  such  marriage,  take  by  grant,  will  or 
descent,  and  hold,  convey  and  devise  real  property  within  this  state;  and 
the  descendants  of  such  a  woman  who  dies  intestate,  inherit  her  real  prop- 
erty within  this  state,  and  any  real  property  which  she  would  have  been 
entitled  to  take,  by  descent,  if  living;  and  such  descendants  may  take  resl 
property  by  grant  or  devise  from  their  mother,  or  from  any  citizen  to  whom 
•be  would  be  an  heir,  may  hold  real  property  acquired  under  this  section, 
sad  may  convey  and  devise  it  to  any  person  capable  of  holding  the  tame. 


\ 
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R.  S.  0438,  L.  1873,  ch.  lao;  R.  S.  (supp.)  3351,  L.  1889,  ch.  4a,  re-enacted  with  the  following- 
change:  The  children  of  a  woman  who  marries  an  alien  are  permitted  to  inherit  any  real 
property  which  the  mother  could  have  taken  by  descent,  while  the  act  of  1889  (chap.  4a) 
only  permitted  the  children  to  take  real  property  from  the  mother  and  from  or  through  some 
ancestor  of  the  mother.  The  principle  of  section  6,  allowing  a  woman  who  has  married  an 
alien  and  resides  abroad  to  take  and  hold  real  property  within  the  state,  has  been  followed 
in  several  states  which  do  not  allow  non-resident  aliens  to  hold  property  within  their  territory. 

In  Indiana,  the  Revised  Statutes  ({  3328)  provide:  *'  The  marriage  of  a  woman  with  an 
alien,  and  her  residence  in  a  foreign  country,  shall  not  bar  her  right  to  hold,  convey,  devise 
or  pass  by  descent  lands  which  may  have  come  to  her  by  descent  or  purchase."  In  Missouri, 
section  343  of  the  Revised  Statutes  provides  that  **A  woman  bom  in  the  United  States,  mar> 
ried  to  an  alien,  and  residing  in  a  foreign  country,  may  convey  or  devise  real  property  within 
the  state.'*  Article  ig  of  the  Code  Napoleon  provides  that  '*A  French  woman  who  marries- 
an  alien  follows  the  nationality  of  her  husband,  unless  her  marriage  does  not  confer  his 
nationality  upon  her,  and  in  that  event  she  remains  French.** 

g  7.  Title  through  alien. —  The  right,  title  or  interest  in  or  to  real  prop- 
erty  in  this  state  of  any  person  entitled  to  hold  the  same  can  not  be  ques-> 
tioned  or  impeached  by  reason  of  the  alienage  of  any  person  through  whom 
such  title  may  have  been  derived.  Nothing  in  this  section  affects  or  impairs 
the  right  of  any  heir,  devisee,  mortgagee,  or  creditor  by  judgment  or 
otherwise. 

R.  S.  0419,  pt.  II,  ch.  z,  tit.  1, 1 9;  Id.  9433,  L.  i8oa,  ch.  49,  $  3;  Id.  3433,  L.  1807,  ch.  133,  |  a; 
Id.  3437,  L.  1845,  ch.  115,  I  9;  Id.  3437,  L.  1857,  ch.  576,  i  i;  Id.  3438,  L.  1868,  ch.  5x3,  { i;  Id. 

3438,  L.  1873,  ch.  141,  H  1-3;  Id.  3438,  L.  1873,  ch.  358, 1 1;  Id.  3439,  L.  1875,  ch.  336,  H  s-s;  Id. 

3439,  L.  1877,  ch.  izx,  IS  x-3,  unchanged  in  substance. 

§  8.  Liabilities  of  alien  holders  of  real  property. —  Every  alien  hold- 
ing  real  property  in  this  state  is  subject  to  duties,  assessments,  taxes  and 
burdens  as  if  he  were  a  citizen  of  the  state. 

R.  S.  pt.  II,  ch.  z,  tit.  I,  S  ao;  Id.  3447,  L.  Z845,  ch.  1Z5,  |  zs,  with  the  following  change:  The 
words  '*  but  shall  not  be  elected  to  any  office  or  serve  on  any  jury,**  are  omitted  as  unneces- 
sary. The  Code  of  Civil  Procedure  (f  zoa7)  prescribes  the  qualifications  of  trial  jurors,  and 
the  Revised  Statutes  (Pt.  IV,  ch.  3,  S  3,  p.  730)  prescribes  the  qualifications  of  persons  who 
may  be  placed  on  the  grand  jury  lists.  Public  Officers  Law  (|  3)  prescribes  the  qualification* 
for  holding  office. 

g  9.  Heirs  of  patriotic  Tndian. —  The  heirs  of  an  Indian  to  whom  real 
property  was  granted  for  military  services  rendered  during  the  war  of  the 
revolution,  may  take  and  hold  such  real  property  by  descent,  as  if  they  were 
citizens  of  the  state  at  the  time  of  the  death  of  their  ancestors.  A  convey- 
ance of  such  real  property  to  a  citizen  of  this  state,  executed  by  such  Indian 
or  his  heirs  after  March  seventh,  eighteen  hundred  and  nine,  is  valid,  if 
executed  with  the  approval  of  the  surveyor-general  or  state  engineer  and 
surveyor,  indorsed  thereupon. 

R.  S.  3430,  pt.  I,  ch.  z,  tit.  II,  S  Z3,  unchanged  in  substance. 


ARTICLE  II. 
Creation  and  Division  of  Sstates. 

8acnON  30.  Enumeration  of  estates. 

az.  Estate  in  fee  simple  and  fee  simple  absolute. 

33.  Estates  tail  abolished;  remainders  thereon. 

33.  Freeholds;  chattels  real;  chattel  interests. 

•4.  When  estate  for  life  of  third  pcnoa  It  freehold;  when  chattel  rtaL 
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Section  as.  Estates  in  possession  and  expectancy. 
a6.  Enumeration  of  estates  in  expectancy. 
S7.  Definition  of  future  estates. 
a8.  Definition  of  remainder. 
99.  Definition  of  reversion. 

30.  When  future  estates  are  vested  ;  when  contingent. 

31.  Power  of  appointment  not  to  prevent  vesting. 
3a.  Suspension  of  power  of  alienation. 

33.  Limitation  of  successive  estates  for  life. 

34.  Remainders  on  estates  for  life  of  third  person. 

35.  When  remainder  to  take  effect  if  estate  be  for  lives  of  more  than  two  persoai. 

36.  Contingent  remainder  on  term  of  years. 

37.  Estate  for  life  as  remainder  on  term  of  years. 

38.  Meaning  of  heirs  and  issue  in  certain  remainders 

39.  Limitations  of  chattels  real. 

40.  Creation  of  future  and  continq^ent  estates. 
4z.  Future  estates  in  the  alternative. 

4a.  Future  estates  valid  though  contingency  improbable. 

43.  Conditional  limitations. 

44.  When  heirs  of  life  tenants  take  as  purchasers. 

45.  When  remainder  not  limited  on  contingency  defeating  precedent  estate  takes 

effect. 

46.  Posthumous  children. 

47.  When  expectant  estates  are  defeated. 

48.  Effect   on    valid   remainders  of    determination    of    precedent    estate  befora 

contingency. 

49.  Qualities  of  expectant  estates. 

50.  Dispositions  of  rents  and  profits. 

51.  Accumulations. 

5a.  Anticipation  of  directed  accumulation. 

53.  Undisposed  of  profits. 

54.  When  expectant  estates  are  deemed  created. 

55.  Estates  in  severalty,  joint  tenancy  and  in  common.  • 

56.  When  estate  in  common  ;  when  in  joint  tenancy. 

Section  20.  Enumeration  of  estates. —  Estates  in  real  property  are 
divided  into  estates  of  inheritance,  estates  for  life,  estates  for  years,  estates 
at  will,  and  by  sufferance. 

R.  S.  2430,  pt.  II,  ch.  X,  tit.  II,  $  z,  unchanged  in  substance. 

§  ai.  Estates  in  fee  simple  and  fee  simple  absolute. —  An  estate  of 
inheritance  continues  to  be  termed  a  fee  simple,  or  fee,  and,  when  not 
defeasible  or  conditional,  a  fee  simple  absolute,  or  an  absolute  fee. 

R.  S.  3431,  pt.  II,  ch.  I,  tit.  II,  S  3,  unchanged  in  substance. 

g  22.  Estates  tail  abolished;  remainders  thereon.^ Estates  tail  have 
been  abolished;  and  every  estate  which  would  be  adjudged  a  fee  tail, 
according  to  the  law  of  this  state,  as  it  existed  before  the  twelfth  day  of 
July,  seventeen  hundred  and  eighty-two,  shall  be  deemed  a  fee  simple;  and 
if  no  valid  remainder  be  limited  thereon,  a  fee  simple  absolute.  Where  a 
remainder  in  fee  shall  be  limited  on  any  estate  which  would  be  a  fee  tail, 
according  to  the  law  of  this  state,  as  it  existed  previous  to  such  date,  such 
remainder  shall  be  valid,  as  a  contingent  limitation  on  a  fee,  and  shall  vest 
jn  possession  on  the  death  of  the  first  taker,  without  issue  living  at  the  time 
of  such  death. 

R.  S.  2431,  pt.  II,  ch.  I,  tit.  II,  H  3,  4,  unchanged  in  substance. 
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§  23.  Freeholds;  chattels  real ;  chattel  interests.— Eststes  of  inherit- 
ance  and  for  life,  shall  continue  to  be  termed  estates  of  freeliold;  estates 
for  years  are  chattels  real;  and  estates  at  will  or  by  sufferance,  continue  to 
be  chattel  interests,  but  not  liable  as  such  to  sale  on  execution. 

R.  S.  2431,  pt.  II,  ch,  z,  tit.  II,  §  5,  unchanged  in  substance. 

g  24.  When  estate  for  life  of  third  person  is  freehold,  when  chattel 
reaL — An  estate  for  the  life  of  a  third  person,  whether  limited  to  heirs  or 
otherwise,  shall  be  deemed  a  freehold  only  during  the  life  of  the  grantee  or 
devisee;  after  his  death  it  shall  be  deemed  a  chattel  real. 

R.  S.  943X,  pt.  II,  ch.  z,  tit.  II,  $  6,  unchanged  in  substance. 

§  25.  Estates  in  x>ossession  and  expectancy.— Estates,  as  respects  the 
time  of  their  enjoyment,  are  divided  into  estates  in  possession,  and  estates 
in  expectancy.  An  estate  which  entitles  the  owner  to  immediate  possession 
of  the  property,  is  an  estate  in  possession.  An  estate,  in  which  the  right 
of  possession  is  postponed  to  a  future  time,  is  an  estate  in  expectancy. 

R.  S.  3431,  pt.  II,  ch.  I,  tit.  II,  $S  7,  8,  unchanged  in  substance. 

§  26.  Enumeration  of  estates  in  expectancy. —  All  expectant  estates, 
except  such  as  are  enumerated  and  defined  in  this  article,  have  been  abol- 
ished.    Estates  in  expectancy  are  divided  into, 

1.  Future  estates;  and 

2.  Reversions. 

R.  S.  2431,  pt.  II,  ch.  I,  tit.  II, $9;  Id.  0435,  pt.  II,  ch.  z,  tit.  II,  $  4a,  unchanged  in  substance. 

g  27.  Definition  of  future  estates. —  A  future  estate,  is  an  estate  limited 
to  commence  in  possession  at  a  future  day,  either  without  the  intervention 
of  a  precedent  estate,  or  on  the  determination,  by  lapse  of  time  or  other- 
wise, of  a  precedent  estate  created  at  the  same  time. 

R.  S.  a43z,  pt.  II,  ch.  z,  tit.  II,  $  zo,  unchanged  in  substance. 

§  28.  Definition,  remainder. —  Where  a  future  estate  is  dependent  on  a 
precedent  estate,  it  may  be  termed  a  remainder,  and  may  be  created  and 
transferred  by  that  name. 

R.  S.  a43Z,  pt.  II,  ch.  z,  tit.  II,  {  zz,  unchanged  in  substance. 

g  29.  Definition,  reversion. — A  reversion  is  the  residue  of  an  estate  left 
in  the  grantor  or  his  heirs,  or  in  the  heirs  of  a  testator,  commencing  in  pos- 
session on  the  determination  of  a  particular  estate  granted  or  devised. 

R.  S.  a43z,  pt.  II,  ch.  z,  tit.  II,  |  za,  unchanged  in  substance. 

§  30.  When  future  estates  are  vested;  when  contingent. —  A  future 
estate  is  either  vested  or  contingent.  It  is  vested,  when  there  is  a  person 
in  being,  who  would  have  an  immediate  right  to  the  possession  of  the  prop- 
erty, on  the  determination  of  all  the  intermediate  or  precedent  estates.  It 
is  contingent  while  the  person  to  whom  or  the  event  on  which  it  is  limited 
to  take  effect  remains  uncertain. 

R.  S.  2433,  pt.  II,  ch.  z,  tit.  II,  %  Z3,  unchanged  in  substance. 

§  31.  Power  of  appointment  not  to  prevent  vesting. —  The  existence 

of  an  unexecuted  power  of  appointment  does  not  prevent  the  vesting  of  a 
future  estate,  limited  in  default  of  the  execution  of  the  power. 

New.  It  has  seemed  to  the  revisers  that  the  doubts  on  this  subject  which  hare  ocosion- 
ally  been  referred  to  since  Z830,  should  be  settled  by  the  Legislature.    The  proposed  secdoa 
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b  ia  harmoBy  with  the  weight  of  authority  and  with  the  rest  of  the  law  on  this  subject.    See 
•  Smith's  Feame,  193;  Root  v.  Stuyvesant,  18  Wend.  a68;  Hawley  v.  James,  5  Paige,  467. 

g  32.  SuspexiBioii  of  power  of  alienation. —  The  absolute  power  of  aliena- 
tion is  suspended,  when  there  are  no  persons  in  being  by  whom  an  absolute 
fee  in  possession  can  be  conveyed.  Every  future  estate  shall  be  void  in  its 
creation,  which  shall  suspend  the  absolute  power  of  alienation,  by  any  lim- 
itation or  condition  whatever,  for  a  longer  period  than  during  the  continu- 
ance of  not  more  than  two  lives  in  being  at  the  creation  of  the  estate; 
except  that  a  contingent  remainder  in  fee  may  be  created  on  a  prior  remain- 
der in  fee,  to  take  effect  in  the  event  that  the  persons  to  whom  the  first 
remainder  is  limited,  die  under  the  age  of  twenty-one  years,  or  on  any  other 
contingency  by  which  the  estate  of  such  persons  may  be  determined  before 
they  attain  full  age.  For  the  purposes  of  this  section  a  minority  is  deemed 
a  part  of  a  life  and  not  an  absolute  term  equal  to  the  possible  duration  of 
inch  minority. 

R.  S.  0433,  pt.  11,  ch.  X,  tit.  II,  SS  14,  15,  x6,  unchanged  in  substance,  except  that  the  last 
sentence,  which  is  declaratory  of  existing  law,  is  new.    See  Lang  v.  Ropke,  3  Sandf .  369. 

g  33.  Limitation  of  successive  estates  for  life. —  Successive  estates  for 
life  shall  not  be  limited,  except  to  persons  in  being  at  the  creation  thereof; 
and  where  a  remainder  shall  be  limited  on  more  than  two  successive  estates 
for  life,  all  the  life  estates  subsequent  to  those  of  the  two  persons  first 
entitled  thereto,  shall  be  void,  and  on  the  death  of  those  persons,  the 
remainder  shall  take  e£fect,  in  the  same  manner  as  if  no  other  life  estates 
had  been  created. 

R.  S.  343a,  pt.  II,  ch.  X,  tit.  II,  §  X7,  unchanged  in  substance. 

§  34.  Bemainders  on  estates  for  life  of  third  person. —  A  remainder 
shall  not  be  created  on  an  estate  for  the  life  of  any  other  person  than  the 
grantee  or  devisee  of  such  estate,  unless  such  remainder  be  in  fee;  nor  shall 
a  remainder  be  created  on  such  an  estate  in  a  term  of  years,  unless  it  be  for 
the  whole  residue  of  such  term. 

R.  S.  343a,  pt.  II,  ch.  X,  tit.  II,  f  x8,  unchanged  in  substance. 

§  35.  When  remainders  to  take  effect  if  estate  be  for  lives  of  more 
than  two  persons. — When  a  remainder  is  created  on  any  such  life  estate, 
and  more  than  two  persons  are  named  as  the  persons  during  whose  lives  the 
life  estate  shall  continue,  the  remainder  shall  take  effect  on  the  death  of  the 
two  persons  first  named,  as  if  no  other  lives  had  been  introduced. 

R.  S.  3433,  pt.  II,  ch.  I,  tit.  II,  §  19,  unchanged  in  substance. 

§  36.  Contingent  remainder  on  term  of  years. —  A  contingent  remainder 
shall  not  be  created  on  a  term  of  years,  unless  the  nature  of  the  contingency 
on  which  it  is  limited  be  such  that  the  remainder  must  vest  in  interest,  dur- 
ing the  continuance  of  not  more  than  two  lives  in  being  at  the  creation  of 
such  remainder,  or  on  the  termination  thereof. 

R.  S.  3433,  pt.  II,  ch.  I,  tit.  II,  f  30,  unchanged  in  substance. 

§  37.  Estate  for  life  as  remainder  on  term  of  years. —  No  estate  for  life 
shall  be  limited  as  a  remainder  on  a  term  of  years,  except  to  a  person  in 
being  at  the  creation  of  such  estate. 

R.  S.  3433,  pt.  II,  ch.  X,  tit.  II,  I  ax,  unchanged  in  substance. 
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§  38.  Heaaing  of  heirs  and  issue  in  certain  remainders.—  Where  a 
remainder  shall  be  limited  to  take  effect  on  the  death  of  any  person  without 
heirs,  or  heirs  of  his  body,  or  without  issue,  the  words  **  heirs  "  or  **  issue," 
shall  be  construed  to  mean  heirs  or  issue,  living  at  the  death  of  the  person 
named  as  ancestor. 

R.  S.  pt.  II,  ch.  I,  tit.  II,  f  2a,  unchanged  in  substance. 

§  39.  Limitations  of  cliattels  reaL — All  the  provisions  contained  in  this 
article,  relative  to  future  estates,  apply  to  limitations  of  chattels  real,  as 
well  as  of  freehold  estates,  so  that  the  absolute  ownership  of  a  term  of  years 
&hall  not  be  suspended  for  a  longer  period  than  the  absolute  power  of  aliena- 
tion can  be  suspended  in  respect  to  a  fee. 
'  R.  S.  0433,  pt.  II,  ch.  z,  tit.  II,  I  23,  unchanged  in  substance. 

g  40.  Creation  of  future  and  conting^ent  estates. —  Subject  to  the  pro- 
visions of  this  article,  a  freehold  estate  as  well  as  a  chattel  real  may  be 
created  to  commence  at  a  future  day;  an  estate  for  life  may  be  created  in  a 
term  of  years,  and  a  remainder  limited  thereon;  a  remainder  of  a  freehold 
or  chattel  real,  either  contingent  or  vested,  may  be  created  expectant  on  the 
determination  of  a  term  of  years:  and  a  fee  or  other  less  estate,  may  be 
limited  on  a  fee,  on  a  contingency  which,  if  it  should  occur,  must  happen 
within  the  period  prescribed  in  this  article. 

R.  S.  9433,  pt.  II,  ch.  (,  tit.  II,  I  34;  the  words  "  or  other  less  estate  "  are  added.  See  •  Black. 
Comm.  Z73. 

§41.  Future  estates  in  the  alternative. —  Two  or  more  future  estates 
may  be  created  to  take  effect  in  the  alternative,  so  that  if  the  first  in  order 
fails  to  vest,  the  next  in  succession  shall  be  substituted  for  it,  and  take  effect 
accordingly. 

R.  S.  2433,  pt.  II,  ch.  I,  tit.  II,  f  25,  unchanged  in  substance. 

g  42.  Future  estate  valid  though  contingency  improbable. —  A  future 
estate,  otherwise  valid,  shall  not  be  void  on  the  ground  of  the  improbabilitj 
of  the  contingency  on  which  it  is  limited  to  take  effect. 

R.  S.  9433,  pt.  II,  ch.  z,  tit.  II,  (  26,  unchanged  in  substance. 

§43.  Ck)nditional  limitations. —  A  remainder  may  be  limited  on  a  con- 
tingency, which,  if  it  happens,  will  operate  to  abridge  or  determine  the 
precedent  estate;  and  every  such  remainder  shall  be  a  conditional  limitation. 

R.  S.  2433,  pt.  II,  ch.  z,  tit.  It,  S  27,  unchanged  in  substance. 

g  44.  When  heirs  of  life  tenant  take  as  purchasers. — V/here  a  remain- 
der shall  be  limited  to  the  heirs,  or  heirs  of  the  body,  of  a  person  to  whom 
a  life  estate  in  the  same  premises  is  given,  the  persons  who,  on  the  termi- 
nation of  the  life  estate,  are  the  heirs,  or  heirs  of  the  body,  of  such  ten- 
ant for  life,  shall  take  as  purchasers,  by  virtue  of  the  remainder  so  limited  to 
them. 

R.  S.  2433,  pt.  II,  ch.  z,  tit.  II,  {  28,  unchanged  in  substance. 

§  45.  When  remainder  not  limited  on  contingency  defeating  prece- 
dent estate,  takes  effect. —  When  a  remainder  on  an  estate  for  life  or  for 
years  is  not  limited  on  a  contingency  defeating  or  avoiding  such  precedent 
estate,  it  shall  be  construed  as  intended  to  take  effect,  only  on  the  death  o( 
the  first  taker,  or  the  expiration  by  lapse  of  time  of  such  term  of  yeart. 

R.  S.  ft433,  pt.  II,  ch.  z,  tit.  II,  |  99,  unchanged  in  substance. 
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%  46.  Fosthumoua  children. —  Where  a  future  estate  is  limited  to  heirs, 
or  issue,  or  children,  posthumous  children  shall  be  entitled  to  take  in  the 
same  manner  as  if  living  at  the  death  of  their  parents;  and  a  future  estate, 
dependent  on  the  contingency  of  the  death  of  any  person  without  heirs,  or 
issue,  or  children,  shall  be  defeated  by  the  birth  of  a  posthumous  child  of 
such  person,  capable  of  taking  by  descent. 

R.  S.  3434,  pt.  II,  ch.  X,  tit.  II,  H  30,  31,  unchanged  in  substance. 

§  47.  When  expectant  estates  are  defeated. —  An  expectant  estate  can 
not  be  defeated  or  barred  by  any  transfer  or  other  act  of  the  owner  of  the 
intermediate  or  precedent  estate,  nor  by  any  destruction  of  such  precedent 
estate  by  disseizin,  forfeiture,  surrender,  merger  or  otherwise;  but  an  expect- 
ant estate  may  be  defeated  in  any  manner,  or  by  any  act  or  means  which  the 
party  creating  such  estate,  in  the  creation  thereof,  has  provided  for  or 
authorized.  An  expectant  estate  thus  liable  to  be  defeated  shall  not.  on  that 
ground,  be  adjudged  void  in  its  creation. 

R.  S.  3434,  pt.  II,  ch.  X,  tit.  II,  H  33,  33,  unchanged  in  substance. 

g  48.  Effect  on  valid  remainders  of  determination  of  precedent 
estate  before  conting^ency. —  A  remainder  valid  in  its  creation  shall  not 
be  defeated  by  the  determination  of  the  precedent  estate,  before  the  hap- 
pening of  the  contingency  on  which  the  remainder  was  limited  to  take 
effect;  should  such  contingency  afterwards  happen  the  remainder  shall  take 
effect  in  the  same  manner  and  to  the  same  extent  as  if  the  precedent  estate 
had  continued  to  the  same  period. 

R.  S.  9434,  pt.  II,  ch.  I,  tit.  II,  {  34,  unchanged  in  stibstance. 

§  49.  (Qualities  of  expectant  estates.— An  expectant  estate  is  descend- 
ible,  devisable  and  alienable,  in  the  same  manner  as  an  estate  in  possession. 
R.  S.  0434,  pt.  II,  ch.  z,  tit.  II,  {  35,  unchanged  in  substance. 

g  50.  Dispositions  of  rents  and  profits.—  A  disposition  of  the  rents  and 
profits  of  real  property  to  accrue  and  be  received  at  any  time  subsequent  to 
the  execution  of  the  instrument  creating  such  disposition,  shall  be  governed 
by  the  rules  established  in  this  article,  for  future  estates  in  real  property. 

R.  S.  S434«  pt.  II,  ch.  X,  tit.  II,  {  36,  unchanged  in  substance. 

§  51.  Accumulations. —  All  directions  for  the  accumulation  of  the  rents 
and  profits  of  real  property,  except  such  as  are  allowed  by  statute,  shall  be 
void.  An  accumulation  of  rents  and  profits  of  real  property,  for  the  bene- 
fit of  one  or  more  persons,  may  be  directed  by  any  will  or  deed  sufficient  to 
pass  real  property  as  follows: 

1.  If  such  accumulation  be  directed  to  commence  on  the  creation  of  the 
estate  out  of  which  the  rents  and  profits  are  to  arise,  it  must  be  made  for  the 
benefit  of  one  or  more  minors  then  in  being,  and  terminate  at  or  before  the 
expiration  of  their  minority. 

2.  If  such  accumulation  be  dircted  to  commence  at  any  time  subsequent 
to  the  creation  of  the  estate  out  of  which  the  rents  and  profits  are  to  arise, 
it  must  commence  within  the  time  permitted,  by  the  provisions  of  this 
article,  for  the  vesting  of  future  estates,  and  during  the  minority  of  the 
beneficiaries,  and  shall  terminate  at  or  before  the  expiration  of  such 
minority. 
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3.  If  in  either  case  such  direction  be  for  a  longer  term  than  during  the 
minority  of  the  beneficiaries  it  shall  be  void  only  as  to  the  time  beyond 
such  minority. 

R.  S.  3434-5,  pt.  II,  ch.  X,  tit.  II,  H  37,  38,  unchanged  in  subctance. 

§  52.  Anticipation  of  directed  accumulation. —  Where  such  rents  and 
profits  are  directed  to  be  accumulated  for  the  benefit  of  a  minor  entitled  to 
the  expectant  estate,  and  such  minor  is  destitute  of  other  sufficient  means 
of  support  and  education,  the  supreme  court,  at  a  special  term,  or,  if  such 
accumulation  has  been  directed  by  will,  the  surrogate's  court  of  the  county 
in  which  such  will  has  been  admitted  to  probate,  may,  on  the  application 
of  his  general  or  testamentary  guardian,  direct  a  suitable  sum  out  of  such 
rents  and  profits  to  be  applied  to  his  maintenance  or  education. 

R.  S.  2435,  pt.  II,  ch.  I,  tit.  II,  §  39,  as  am.  by  L.  1891,  ch.  173.    The  words  **  general  or  tes- 
tamentary "  before  the  word  **  guardian  "  are  new. 

g  53.  Undisposed  proflte. —  When,  in  consequence  of  a  valid  limitation 
of  an  expectant  estate,  there  is  a  suspension  of  the  power  of  alienation,  or 
of  the  ownership,  during  the  continuance  of  which  the  rents  and  profits  are 
undisposed  of,  and  no  valid  direction  for  their  accumulation  is  given,  such 
rents  and  profits  shall  belong  to  the  persons  presumptively  entitled  to  the 
next  eventual  estate. 

R.  S.  3435,  pt.  II,  ch.  X,  tit.  II,  §  40,  unchanged  in  substance. 

g  54.  When  expectant  estates  are  deemed  created. —  Where  an  expect- 
ant estate  is  created  by  grant,  the  delivery  of  the  grant,  and,  where  it  is 
created  by  devise,  the  death  of  the  testator,  shall  be  deemed  the  time  of  the 
creation  of  the  estate. 

R.  S.  3435,  pt.  II,  ch.  X,  tic.  II,  I  41,  unchanged  in  substance. 

§  55.  Estates  in  severalty,  joint  tenancy  and  in  common.^-  Estates  in 
respect  to  the  number  and  connection  of  their  owners,  are  divided  into 
estates  in  severalty,  in  joint  tenancy  and  in  common;  the  nature  and  prop- 
erties of  which  respectively,  shall  continue  to  be  such  as  are  now  estab- 
lished by  law,  except  so  far  as  the  same  may  be  modified  by  the  provisions 
of  this  chapter. 

R.  S.  3435,  pt.  II,  ch.  X,  tit.  II,  f  43,  unchanged  in  substance. 

§  56.  When  estate  in  common ;  when  in  joint  tenancy. —  Every  estate 
granted  or  devised  to  two  or  more  persons  in  their  own  right,  shall  be  a 
tenancy  in  common,  unless  expressly  declared  to  be  in  joint  tenancy;  but 
every  estate  vested  in  executors  or  trustees  as  such,  shall  be  held  by  them 
in  joint  tenancy.  This  section  shall  apply  as  well  to  estates  already  created 
or  vested  as  to  estates  hereafter  granted  or  devised. 

R.  S.  3435,  pt.  II,  ch.  X,  tit.  II,  S  44,  unchanged  in  substance. 


ARTICLE  III. 
Uses  and  Trusts. 


SscnOM  70,  Execnted  uses  existing. 

71.  Certain  uses  and  trusts  abolished. 

7a.  When  right  to  possession  creates  legal  ownenhlpw 

f3.  TnisMct  of  paniv«  Cnist  aot  to  take. 
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74.  Grant  to  one  where  consideration  paid  by  another. 

75.  Bona  fide  purchaser!  protected. 

76.  Purposes  for  which  express  trusts  may  be  created. 

77.  Certain  devises  to  be  deemed  powers. 

7S.  Surplus  income  of  trust  property  liable  to  creditors. 

79.  When  an  authorized  trust  is  valid  as  a  power. 

80.  Trustee  to  express  trust  to  have  whole  estate. 

81.  Qualification  of  last  section. 

8a.  Interest  remaining  in  grantor  of  express  trust. 

83.  What  trust  interest  may  be  aliened. 

84.  Transferee  of  trust  property  protected. 

85.  When  trustee  may  convey  trust  property. 

86.  When  trustee  may  lease  trust  property. 

87.  Notice  to  beneficiary  where  trust  property  is  conveyed,  mortgaced  or  lesMd. 

88.  Person  paying  money  to  trustee  protected. 

89.  When  estate  of  trustee  ceases. 

90.  Termination  of  trusts  for  the  benefit  of  creditors. 

91.  Trust  estate  not  to  descend. 

9a.  Resignation  or  removal  of  trustee  and  appointment  of  successor. 
93.  Grants  and  devises  of  real  property  for  charitable  purposes. 

Section  70.  Executed  uses  existing. —  Every  estate  which  is  now  held 
as  a  use,  executed  under  any  former  statute  of  the  state,  is  confirmed  as  a 
legal  estate. 

R.  S.  S436,  pt.  II,  ch.  I,  tit.  II,  §  46,  unchanged  in  substance. 

§  71.  Certain  uses  and  trusts  abolished. —  Uses  and  trusts  concerning 
real  property,  except  as  authorized  and  modified  by  this  article,  have  been 
abolished;  every  estate  or  interest  in  real  property  is  deemed  a  legal  right, 
cognizable  as  such  in  the  courts,  except  as  otherwise  prescribed  in  this 
chapter. 

R.  S.  S436,  pt.  II,  ch.  z,  tit.  II,  %  45,  unchanged  in  substance. 

g  72.  When  right  to  iK>ssession  creates  legal  ownership.—  Every  per- 
son, who,  by  virtue  of  any  grant,  assignment  or  devise,  is  entitled  both  to 
the  actual  possession  of  real  property,  and  to  the  receipt  of  the  rents  and 
profits  thereof,  in  law  or  equity,  shall  be  deemed  to  have  a  legal  estate 
therein,  of  the  same  quality  and  duration,  and  subject  to  the  same  con- 
'ditions,  as  his  beneficial  interest;  but  this  section  does  not  divest  the  estate 
of  the  trustee  in  any  trust  existing  on  the  first  day  of  January,  eighteen  hun- 
dred  and  thirty,  where  the  title  of  such  trustee  is  not  merely  nominal,  but 
is  connected  with  some  power  of  actual  disposition  or  management  in  rela- 
tion to  the  real  property  which  is  the  subject  of  the  trust. 

R.  S.  a436,  pt.  II,  ch.  i,  tit.  II,  §|  47,  48,  unchanged  in  substance. 

%  73.  Trustee  of  passive  trust  not  to  take.—  Every  disposition  of  real 
property,  whether  by  deed  or  by  devise,  shall  be  made  directly  to  the  per- 
son in  whom  the  right  to  the  possession  and  profits  is  intended  to  be  vested, 
and  not  to  another  to  the  use  of,  or  in  trust  for,  such  person;  and  if  made 
to  any  person  to  the  use  of,  or  in  trust  for  another,  no  estate  or  interest, 
legal  or  equitable,  vests  in  the  trustee.  But  neither  this  section  nor  the 
preceding  sections  of  this  article  shall  extend  to  trusts  arising,  or  resulting 
by  implication  of  law,  nor  prevent  or  afifect  the  creation  of  such  express 
imsts  as  are  authorized  and  defined  in  this  chapter. 

R.  S.  8437,  pt.  II,  ch.  I,  tit.  11, 11 49i  901  unchanged  in  substance. 
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g  74.  Ghrant  to  one  where  consideration  paid  by  another^— A  grant  of 
real  property  for  a  valuable  consideration,  to  one  person,  the  consideration 
being  paid  by  another,  is  presumed  fraudulent  as  against  the  creditors,  at 
that  time,  of  the  person  paying  the  consideration,  and,  unless  a  fraudulent 
intent  is  disproved,  a  trust  results  in  favor  of  such  creditors,  to  an  extent 
necessary  to  satisfy  their  just  demands;  but  the  title  vests  in  the  grantee, 
and  no  use  or  trust  results  from  the  payment,  to  the  person  paying  the  con- 
sideration, or  in  his  favor,  unless  the  grantee  either, 

'  I.  Takes  the  same  as  an  absolute  conveyance,  in  his  own  name,  without 
the  consent  or  knowledge  of  the  person  paying  the  consideration,  or, 

2.  In  violation  of  some  trust,  purchases  the  property  so  conveyed  with 
money  or  property  belonging  to  another. 

R.  S.  a437,  pt.  II,  ch.  i,  tit.  II,  |f  51,  53,  53,  unchanged  in  substance. 

g  75.  Bona  fide  purchaaere  protected. —  An  implied  or  resulting  trust 
shall  not  be  alleged  or  established,  to  defeat  or  prejudice  the  title  of  a  pur- 
chaser for  a  valuable  consideration  without  notice  of  the  trust. 

R.  S.  3437,  pt.  II,  ch.  I,  tit.  II,  I  54,  unchanged  in  substance. 

g  76.  Porpoees  for  which  exprestf  trusts  may  be  created.—  An  express 
trust  may  be  created  for  one  or  more  of  the  following  purposes: 

1.  To  sell  real  property  for  the  benefit  of  creditors; 

2.  To  sell,  mortgage  or  lease  real  property  for  the  benefit  of  annuitants 
or  other  legatees,  or  for  the  purpose  of  satisfying  any  charge  thereon; 

3.  To  receive  the  rents  and  profits  of  real  property,  and  apply  them  to 
the  use  of  any  person,  during  the  life  of  that  person,  or  for  any  shorter 
term,  subject  to  the  provisions  of  law  relating  thereto; 

4.  To  receive,  the  rents  and  profits  of  real  property,  and  to  accumulate 
the  same  for  the  purposes,  and  within  the  limits,  prescribed  by  law. 

R.  S.  pt.  II,  ch.  t,  tit.  II,  I  55,  unchanged  in  substance. 

g  77.  Certain  devises  to  be  deemed  lowers. —  A  devise  of  real  property 
to  an  executor  or  other  trustee,  for  the  purpose  of  sale  or  mortgage,  where 
the  trustee  is  not  also  empowered  to  receive  the  rents  and  profits,  shall  not 
vest  any  estate  in  him;  but  the  trust  shall  be  valid  as  a  power,  and  the  real 
property  shall  descend  to  the  heirs,  or  pass  to  the  devisees  of  the  testator, 
subject  to  the  execution  of  the  power. 

R.  S.  3438,  pt.  II,  ch.  X,  tit.  II,  S  S^t  unchanged  in  substance. 

§  78.  Surplus  income  of  trust  property  liable  to  creditors.—  Where  a 
trust  is  created  to  receive  the  rents  and  profits  of  real  property,  and  no 
valid  direction  for  accumulation  is  given,  the  surplus  of  such  rents  and 
profits,  beyond  the  sum  necessary  for  the  education  and  support  of  the 
beneficiary,  shall  be  liable  to  the  claims  of  his  creditors  in  the  same  man- 
ner as  other  personal  property,  which  cannot  be  reached  by  execution. 

R.  S.  3438,  pt.  II,  ch.  z,  tit.  II,  §  57,  unchanged  in  substance. 

g  79.  When  an  authorized  trust  is  valid  as  a  power.—  Where  an 
express  trust  relating  to  real  property  is  created  for  any  purpose  not  speci- 
fied in  the  preceding  sections  of  this  article,  no  estate  shall  vest  in  the  trus- 
tees: but  the  trust,  if  directing  or  authorizing  the  performance  of  any  act 
which  may  be  lawfully  performed  under  a  power,  shall  be  valid  as  a  power 
in  trust,  subject  to  the   provisions  of  this  chapter.     Where  a  trust  is  valid 
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as  a  power,  the  real  property  to  which  the  trust  relates  shall  remain  in  or 
descend  to  the  persons  otherwise  entitled,  subject  to  the  execution  of  the 
trust  as  a  power. 

R.  S.  143S,  pt.  II,  ch.  I,  tit.  II,  H  58*  59*  unchanfed  in  lubitance. 

g  80.  Trustee  of  ezpreee  tnut  to  have  whole  estate.— Except  as  other- 
wise prescribed  in  this  chapter,  an  express  trust,  valid  as  such  in  its  cre- 
ation, shall  vest  in  the  trustee  the  legal  estate,  subject  only  to  the  execution 
of  the  trust,  and  the  beneficiary  shall  not  take  any  legal  estate  or  interest 
in  the  proprety,  but  may  enforce  the  performance  of  the  trust. 

R.  S.  1438,  pt.  II,  ch.  I,  tit.  II,  1 60,  unchanged  in  lubstancc. 

§  81.  Qualification  of  last  aection.— The  last  section  shall  not  prevent 
any  person,  creating  a  tjrust,  from  declaring  to  whom  the  real  property,  to 
which  the  trust  relates,  shall  belong,  in  the  event  of  the  failure  or  termi- 
nation of  the  trust,  or  from  granting  or  devising  the  property,  subject  to 
the  execution  of  the  trust.  Such  a  grantee  or  devisee  shall  have  .a  legal 
estate  in  the  property,  as  against  all  persons,  except  the  trustees,  and  those 
lawfully  claiming  under  him. 

R.  S.  3438,  pt.  II,  ch.  z,  tit.  II,  1 6z,  unchanged  In  substance. 

$  82.  Interest  remaining  in  grantor  of  express  trust. —  Where  an 
express  trust  is  created,  every  legal  estate  and  interest  not  embraced  in  the 
trust,  and  not  otherwise  disposed  of,  shall  remain  in  or  revert  to,  the  per- 
son creating  the  trust  or  his  heirs. 

R.  S.  8349,  pt.  II,  ch.  1,  tit.  II,  1 6a,  unchanged  in  substance. 

g  83.  What  trust  interest  may  be  alienated. —  The  right  of  a  beneficiary 
of  an  express  trust  to  receive  rents  and  profits  of  real  property  and  apply  them 
to  the  use  of  any  person,  can  not  be  transferred  by  assignment  or  otherwise: 
but  the  right  and  interest  of  the  beneficiary  of  any  other  trust  may  be 
transferred.  Whenever  a  beneficiary  in  a  trust  for  the  receipt  of  the  rents 
and  profits  of  real  property  is  entitled  to  a  remainder  in  the  whole  or  a 
part  of  the  principal  fund  so  held  in  trust  subject  to  his  beneficial  estate 
for  a  life  or  lives,  or  a  shorter  term,  he  may  release  his  interest  in  such 
rents  and  profits,  and  thereupon  the  estate  of  the  trustee  shall  cease  in  that 
part  of  such  principal  fund  to  which  such  beneficiary  has  become  entitled 
in  remainder,  and  such  trust  estate  merges  in  such  remainder. 

R.  S.  3439,  pt.  II,  ch.  I,  tit.  II,  I  63,  as  am.  by  L.  1893,  ch.  45a,  unchanged  in  substance  as  to 
real  property  without  repeal. 

g  84.  Transferee  of  trust  property  protected. —  Where  an  express  trust 
is  created,  but  is  not  contained  or  declared  in  the  conveyance  to  the  trus- 
tee, the  conveyance  shall  be  deemed  absolute  as  to  the  subsequent  creditors 
of  the  trustee  not  having  notice  of  the  trust,  and  as  to  subsequent  pur- 
chasers from  the  trustee,  without  notice  and  for  a  valuable  consideration. 

R.  8.  3439,  pt.  II,  ch.  I,  tit.  II,  I  64,  unchanged  in  substance. 

§  85.  When  trustee  may  convey  trust  projierty.—  If  the  trust  is 
expressed  in  the  instrument  creating  the  estate,  every  sale,  conveyance  or 
other  act  of  the  trustee,  in  contravention  of  the  trust,  except  as  provided 
in  this  section,  shall  be  absolutely  void.  The  supreme  court  may,  by  order, 
on  such  terms  and  conditions  as  may  seem  just  and  proper,  authorise  any 
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such  trustee  to  mortgage  or  sell  such  real  property,  or  anj  part  thereof,  when- 
ever  it  appears  to  the  saHsf action  of  the  court  that  is  for  the  best  interest 
of  such  estate,  or  that  it  is  necessary  for  the  benefit  of  the  estate,  to  raise 
funds  for  the  purpose  of  preserving  and  improving  it;  and  whenever  the 
interest  of  the  trust  estate  in  any  real  property  is  an  undivided  part  or  share 
thereof,  the  same  may  be  sold,  if  it  shall  appear  to  the  court  to  be  for  the 
best  interest  of  such  estate. 

R.  S.  a439,  pt.  II, ch.  X,  tit.  II,  $  65,  as  am.  by  L.  1895,  ch.  886,  re-enacted  in  part;  unchanged 
in  substance,  except  that  the  proceeding  is  required  to  be  held  in  court,  instead  of  in  court 
before  a  judge  thereof,  as  at  present. 

g  86.  When  trustee  may  lease  trust  property. —  A  trustee  appointed  to 
hold  real  property  during  the  life  of  a  beneficiary,  and  to  pay  or  apply  the 
rents,  income  and  profits  thereof  to  or  for  the  use  of  sach  beneficiary,  may 
execute  and  deliver  a  lease  of  such  real  property  for  a  term  not  exceeding 
five  years,  without  application  to  the  court.  The  supreme  court  may,  by 
order,  t>n  such  terms  and  conditions  as  seem  just  and  proper,  in  respect  to 
rental  and  renewals,  authorize  such  a  trustee  to  lease  such  real  property  for 
a  term  not  exceeding  five  years,  if  it  appears  to  the  satisfaction  of  the  court 
that  it  is  for  the  best  interest  of  the  trust  estate,  and  may  authorize  such 
trustee  to  covenant  in  the  lease  to  pay  at  the  end  of  the  term,  or  renewed 
term,  to  the  lessee,  the  then  fair  and  reasonable  value  of  any  building 
which  may  have  been  erected  on  the  premises  during  such  term. 

If  any  such  trustee  has  leased  any  such  trust  property  before  June  fourth, 
/  eighteen  hundred  and  ninety-five,  for  a  longer  term  than  five  years,  the 
supreme  court,  on  the  application  of  such  trustee,  may,  by  order,  confirm 
such  lease,  and  such  order,  on  the  entry  thereof,  shall  be  binding  on  all  per- 
sons interested  in  the  trust  estate. 

R.  S.  a349,  pt.  II,  ch.  1,  tit.  II,  1 65,  as  am.  by  L.  1895,  ch.  886,  re-enacted  in  part;  unchanged 
in  substance,  except  that  the  proceeding  is  required  to  be  had  in  court,  instead  of  in  court  or 
before  a  judge  thereof. 

g  87.  Notice  to  beneficiary  where  trust  property  is  conveyed,  mort- 
gaged or  leased. —  The  supreme  court  shall  not  grant  an  order  under  either 
of  the  last  two  preceding  sections,  unless  it  appears  to  the  satisfaction  of 
such  court  that  a  written  notice,  stating  the  time  and  place  of  the  applica- 
tion therefor,  has  been  served  upon  the  beneficiary  of  such  trust  property 
at  least  eight  days  before  the  making  thereof,  if  such  beneficiary  is  an  adult 
within  the  state  or  if  a  minor,  lunatic,  person  of  unsound  mind,  habitual 
drunkard  or  absentee,  until  proof  of  the  service  on  such  person  of  such 
notice  as  the  court,  or  a  justice  thereof,  prescribes. 

R.  S.  9439,  pt*  II«  ch.  X,  tit.  II,  I  65,  as  am.  by  L.  1895,  ch.  886,  unchanged  in  substance. 

^  88.  Person  paying  money  to  trustee  protected.—  A  person  who  shall 
actually  and  in  good  faith  pay  a  sum  of  money  to  a  trustee,  which  the 
trustee  as  such  is  authorized  to  receive,  shall  not  be  responsible  for  the 
proper  application  of  the  money,  according  to  the  trust;  and  any  right  or 
title  derived  by  him  from  the  trustee  in  consideration  of  the  payment  shal! 
not  be  impeached  or  called  in  question  in  consequence  of  a  misapplicatioa 
by  the  trustee  of  the  money  paid. 

R.  S.  •440,  pt.  II,  ch.  I,  tit.  II,  1 66,  unchanged  in  subitaaca. 
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%  89.  When  estate  of  trustee  ceases. —  When  the  purpose  for  which  an 
express  trust  is  created  ceases  the  estate  of  the  trustee  shall  also  cease. 

R.  S.  0440,  pt.  II,  ch.  X,  tit.  II,  1 67,  unchanged  in  substance. 

g  90.  TermixLation  of  trusts  for  the  benefit  of  creditors. —  Where  an 
estate  or  interest  in  real  property  has  heretofore  vested  or  shall  hereafter 
▼est  in  the  assignee  or  other  trustee  for  the  benefit  of  creditors,  it  shall 
cease  at  the  expiration  of  twenty-five  years  from  the  time  when  the  trust 
was  created,  except  where  a  different  limitation  is  contained  in  the  instru- 
ment creating  the  trust,  or  is  especially  prescribed  by  law.  The  estate  or 
interest  remaining  in  the  trustee  or  trustees  shall  thereon  revert  to  the 
assignor,  his  heirs,  devisee  or  assignee,  as  if  the  trust  had  not  been  created. 

R.  S.  3440,  pt.  II,  ch.  I,  tit.  II,  I  67;  L.  1875,  ch.  545,  unchanged  in  substance. 

§  91.  Trust  estate  not  to  descend. —  On  the  death  of  the  last  surviving 
or  sole  trustee  of  an  express  trust,  the  trust  estate  shall  not  descend  to  his 
heirs  nor  pass  to  his  next  of  kin  or  personal  representatives;  but  in  the 
absence  of  a  contrary  direction  on  the  part  of  the  person  creating  the  same, 
such  trust,  if  unexecuted,  shall  vest  in  the  supreme  court,  with  all  the  pow- 
ers and  duties  of  the  original  trustee,  and  shall  be  executed  by  some  person 
appointed  for  that  purpose  under  the  direction  of  the  court,  who  shall  not 
be  appointed  until  the  beneficiary  thereof  shall  have  been  brought  into 
court  by  such  notice  in  such  manner  as  the  court  or  a  justice  thereof  may 
direct. 

R.  S.  9440,  pt.  II,  ch.  I,  tit.  II,  §  68;  Id.  3444;  L.  1889,  ch.  185,  unchanged  in  substance. 

§  92.  Besignation  and  removal  of  trustee  and  appointment  of  suc- 
cessor.—  The  supreme  court  has  power,  subject  to  the  regulations  estab- 
lished for  the  purpose  in  the  general  rules  of  practice: 

1.  On  his  application  by  petition  or  action,  to  accept  the  resignation  of  a 
trustee,  and  to  discharge  him  from  the  trust  on  such  terms  as  are  just. 

2.  In  an  action  brought,  or  on  a  petition  presented,  by  any  person  inter- 
ested in  the  trust,  to  remove  a  trustee  who  has  violated  or  threatens  to  vio- 
late his  trust,  or  who  is  insolvent,  or  whose  insolvency  is  apprehended,  or 
who  for  any  other  cause  shall  be  deemed  to  be  an  unsuitable  person  to  exe- 
cute the  trust. 

•  3.  In  case  of  the  resignation  or  removal  of  a  trustee,  to  appoint  a  new 
trustee  in  his  place,  and  in  the  meantime,  if  there  is  no  acting  trustee,  to 
cause  the  trust  to  be  executed  by  a  receiver  or  other  officer  under  its 
direction. 

This  section  shall  not  apply  to  a  trust  arising  or  resulting  by  implication 
of  law,  nor  where  other  provision  is  specially  made  by  law,  for  the  resigna- 
tion or  removal  of  a  trustee  or  the  appointment  of  a  new  trustee. 

R.  S.  9440,  pt.  II,  ch.  I,  tit.  11,1  6q.  Sections  70,  71,  7a  unchanged  In  substance.  The  lan- 
guage of  1 7a,  R.  S.  proved  somewhat  ambiguous  in  practice.  (See  Van  Buskerck  v.  Herrick,  35 
Barb,  ssq.)  It  is  believed  that  it  was  not  directed  to  the  exclusion  of  those  trusts  which  were 
valid  only  as  powers,  but  merely  of  those  referred  to  in  R.  S.  S436,  pt.  II,  ch.  i,  tit.  II,  |  50, 
re-enacted  in  {  73  of  revision. 

%  93.  Grants  and  devises  of  real  prop^^rty  for  charitable  purposes. — 
A  conveyance  or  devise  of  real  property  for  religious,  educational,  char- 
itable or  benevolent  uses,  which  is  in  other  respects  valid,  is  not  to  be 
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deemed  invalid  by  reason  of  the  indefiniteness  or  uncertainty  of  the  per- 
sons designated  as  the  beneficiaries  thereunder  in  the  instrument  making 
such  conveyance  or  devise.  If  in  such  instrument,  a  trustee  is  named  to 
execute  the  same,  the  legal  title  to  the  real  property  granted  or  devised 
shall  vest  in  such  trustee.  If  no  person  is  named  as  trustee,  the  title  to 
such  real  property  vests  in  the  supreme  court,  and  such  court  shall  have 
control  thereof.  The  attorney-general  shall  represent  the  beneficiaries  in. 
such  cases  and  enforce  such  trusts  by  proper  proceedings. 
L.  1893,  ch.  70X,  unchanged  as  to  real  property. 
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xap.  When  estate  for  life  or  years  is  changed  into  a  fee. 
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13a.  Effect  of  power  to  devise  in  certain  cases. 
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X35.  Power  of  life  tenant  to  make  leases. 
X36.  Effect  of  mortgage  by  grantee. 
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Sbction  153.  Content  of  grantor  or  third  person  to  execution  of  power. 

154.  When  all  mutt  content. 

155.  Omittion  to  recite  power. 

x$6.  When  devite  operates  at  an  execution  of  the  power. 

157.  Disposition  not  void  becaute  too  extentive. 

158.  Computation  of  term  of  sntpention. 

159.  Capacity  to  take  under  a  power. 

160.  Purchater  under  defective  execution. 
x6i.  Inttrument  affected  by  fraud. 

s6a.  Sectiont  applicable  to  trust  powers. 

Section  iio.  Eifect  of  article. —  Powers,  as  they  existed  by  law  on  the 
thirty-first  day  of  December,  eighteen  hundred  and  twenty-nine,  have  been 
abolished.  Hereafter  the  creation,  construction  and  execution  of  powers, 
affecting  real  property,  shall  be  subject  to  the  provisions  of  this  article; 
but  this  article  does  not  extend  to  a  simple  power  of  attorney,  to  convey 
real  property  in  the  name,  and  for  the  benefit  of  the  owner. 

R.  S.  S445,  pt.  II,  ch.  X,  tit.  II,  K  73*  '34*  unchanged  in  substance. 

§  III.  Definition  of  a  power. — A  power  is  an  authority  to  do  an  act  in 
relation  to  real  property,  or  to  the  creation  or  revocation  ^f  an  estate 
therein,  or  a  charge  thereon,  which  the  owner,  granting  or  reserving  the 
power,  might  himself  lawfully  perform. 

R.  S.  2445,  pt.  II,  ch.  I,  tit.  II,  I  74,  unchanged  in  substance. 

§  112.  Definitions  of  grantor,  grantee. —  The  word  "grantor"  is  used 
in  this  article,  in  connection  with  a  power,  as  designating  the  person  by 
whom  the  power  is  created,  whether  by  grant  or  by  devise;  and  the  word 
** grantee*'  is  so  used  as  designating  the  person  in  whom  the  power  is 
vested,  whether  by  grant,  devise  or  reservation. 

R.  S.  a45x,  pt.  II,  ch.  x,  tit.  II,  1 135,  unchanged  in  substance. 

§113.  Division  of  powers. — A  power,  as  authorized  in   this  article,  is 
either  general  or  special,  and  either  beneficial  or  in  trust. 
R.  S.  S446,  pt.  II,  ch.  X,  tit.  II,  I  76,  unchanged  in  substance. 

§  114.  General  power. — A  power  is  general,  where  it  authorizes  the 
transfer  or  encumbrance  of  a  fee,  by  either  a  conveyance  or  a  will  of  or  a 
charge  on  the  property  embraced  in  the  power,  to  any  grantee  whatever. 

R.  S.  3446,  pt.  II,  ch.  X,  tit.  II,  §  77,  unchanged  in  substance.  See  Tallmage  v.  Sill,  ai 
Barb.  5a. 

§  115.  Special  power. — A  power  is  special  where  either: 

1.  The  persons  or  class  of  persons  to  whom  the  disposition  of  the  prop- 
erty under  the  power  is  to  be  made  are  designated;  or, 

2.  The  power  authorizes  the  transfer  or  encumbrance,  by  a  conveyance, 
will  or  charge,  of  any  estate  less  than  a  fee. 

R.  S.  3446,  pt.  II,  ch.  X,  tit.  II,  I  78,  unchanged  in  substance. 

g  116.  Beneficial  power. — A  general  or  special  power  is  beneficial,  where 
no  person,  other  than  the  grantee,  has,  by  the  term  of  its  creation,  any 
interest  in  its  execution.  A  beneficial  power,  general  or  special,  other  than 
one  of  those  specified  and  defined  in  this  article,  is  void. 

R.  S.  S446,  pt.  II,  ch.  X,  tit.  II,  §{  79,  9a,  unchanged  in  substance. 

g  117.  General  power  in  trust. — ^A  general  power  is  in  trust,  where  any 
person  or  class  of  persons,  other  than  the  grantee  of  the  power,  is  desig- 
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nated  as  entitled  to  the  proceeds,  or  any  portion  of  the  proceeds,  or  other 
benefits  to  result  from  its  execution. 

R.  S.  2447,  Pt'  II«  ch.  I,  tit.  II,  S  Q4»  unchanged  in  substance.  See  Coster  v.  LoriUard,  14 
Wend.  265:  Germond  v.  Jones,  a  Hill,  574. 

§  118.  Special  x>ower  in  trust. — ^A  special  power  is  in  trust,  where  either, 

1.  The  disposition  or  charge  which  it  authorizes  is  limited  to  be  made  to 
a  person  or  class  of  persons,  other  than  the  grantee  of  the  power;  or, 

2.  A  person  or  class  of  persons,  other  than  the  grantee,  is  designated  as 
entitled  to  any  benefit,  from  the  disposition  or  charge  authorized  by  the 
power. 

R.  S.  3447,  pt.  II,  cfa.  z,  tit.  II,  S  95,  unchanged  in  substance. 

§  1 19.  Capacity  to  gn^ttnt  a  power. —  A  person  is  not  capable  of  granting 
a  power,  who  is  not,  at  the  same  time,  capable  of  transferring  an  interest  in 
the  property  to  which  the  power  relates. 

R.  S.  3446,  pt.  II,  ch.  I,  tit.  II,  $  75,  unchanged  in  substance. 

§  120.  How  power  may  be  granted. —  A  power  may  be  granted  either: 

1.  By  a  suitable  clause,  contained  in  an  instrument  sufficient  to  pass  an 
estate  in  the  real  property,  to  which  the  power  relates;  or, 

2.  By  a  devise  contained  in  a  will. 

R.  S.  3448,  pt.  II,  ch.  z,  tit.  II,  I  Z06,  unchanged  in  substance. 

§  121.  Capacity  to  take  and  execute  a  power. —  A  power  may  be  rested, 
in  any  person  capable  in  law  of  holding,  but  can  not  be  exercised  by  a  per- 
son not  capable  of  transferring  real  property. 

R.  S.  8449,  pt-  II«  ch.  z,  tit.  II,  §  Z09,  unchanged  in  substance,  omitting  the  exception  relat- 
ing to  married  women,  which  is  obsolete. 

§  122.  Capacity  of  married  woman  to  take  power.— A  general  and 
beneficial  power  may  be  given  to  a  married  woman,  to  dispose,  during  her 
marriage,  and  without  concurrence  of  her  husband,  of  real  property  con- 
veyed or  devised  to  her  in  fee.  1 

R.  S.  8446,  pt.  II,  ch.  z,  tit.  II,  I  80,  unchanged  in  substance. 

§  123.  Capacity  to  take  a  special  and  beneficial  power. — A  special 

and  beneficial  power  may  be  granted, 

1.  To  a  married  woman,  to  dispose,  during  the  marriage,  and  without  the 
concurrence  of  her  husband,  of  any  estate  less  than  a  fee,  belonging  to  her, 
in  the  property  to  which  the  power  relates;  or, 

2.  To  a  tenant  for  life,  of  the  real  property  embraced  in  the  power,  to 
make  leases  for  not  more  than  twenty-one  years,  and  to  commence  in  pos- 
session during  his  life;  and  such  a  power  is  valid  to  authorize  a  lease  for 
that  period  but  is  void  as  to  the  excess. 

R.  S.  9447,  pt.  II,  ch.  z,  tit.  II,  1 87,  unchanged  in  substance,  except  that  the  last  clause  of 
subdivision  a  is  new,  and  has  been  inserted  to  settle  a  question  which  has  been  iavolvMl  im 
tome  obscurity.    See  Root  t.  Stuyvesant,  z8  Wend.  357. 

%  124.  Besenration  of  a  power. —  The  grantor  in  a  conveyance  may 
reserve  to  himself  any  power,  beneficial  or  in  trust,  which  he  might  lawfully 
grant  to  another;  and  a  power  thus  reserved,  shall  be  subject  to  the  proTU- 
ions  of  this  article,  in  the  same  manner  as  if  granted  to  another. 

R.  S.  8448,  pt.  II,  ch.  I,  tit.  II,  1 105,  unchanged  in  substance. 

g  125.  Bflbct  of  power  to  revoke. —  Where  the  grantor  in  a  conveyance 
retenres  to  himself  for  his  own  benefit,  an  absolute  power  of  reTocatioa,  h# 
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is  to  be  still  deemed  the  absolute  owner  of  the  estate  conveyed,  so  far  as 
the  rights  of  creditors  and  purchasers  are  concerned. 
R.  S.  3447,  pt.  II,  ch.  z,  tit.  II,  $  86,  unchanged  in  lubstance. 

§  126.  Power  to  sell  in  a  mortgage. —  Where  a  power  to  sell  real  prop- 
erty is  given  to  a  mortgagee,  or' to  the  grantee  in  any  other  conveyance 
intended  to  secure  the  payment  of  money,  the  power  is  deemed  a  part  of 
the  security,  and  vests  in,  and  may  be  executed  by  any  person  who,  by 
assignment  or  otherwise,  becomes  entitled  to  the  money  so  secured  to  be 
paid. 

R.  S.  9451,  pt.  II,  ch.  z,  tit.  II,  $  133,  unchanged  in  tubstance. 

§  127.  When  power  is  a  lien. —  A  power  is  a  lien  or  charge  on  the  real 
property  which  it  embraces,  as  against  creditors,  purchasers  and  encum- 
brancers in  good  faith  and  without  notice,  of  or  from  a  person  having  an 
estate  in  the  property,  only  from  the  time  the  instrument  containing  the 
power  is  duly  recorded.  As  against  all  other  persons,  the  power  is  a  lien 
from  the  time  the  instrument  in  which  it  is  contained  takes  effect. 

R.  S.  3449,  pt.  II,  ch.  I,  tit.  II,  I  Z07,  unchanged  in  substance. 

§  128.  When  power  ia  irrevocable. —  A  power,  whether  beneficial  or  in 
trust,  is  irrevocable,  unless  an  authority  to  revoke  it  is  granted  or  reserved 
in  the  instrument  creating  the  power. 

R.  S.  3449,  pt.  II,  ch.  z,  tit.  II,  $  Z08,  unchanged  in  substance. 

§  i2q.  When  estate  for  life  or  years  is  changed  into  a  fee. —  Where  an 
absolute  power  of  disposition,  not  accompanied  by  a  trust,  is  given  to  the 
owner  of  a  particular  estate  for  life  or  for  years,  such  estate  is  changed  into 
a  fee  absolute  in  respect  to  the  rights  of  creditors,  purchasers  and  encum- 
brancers, but  subject  to  any  future  estates  'limited  thereon,  in  case  the 
power  of  absolute  disposition  is  not  executed,  and  the  property  is  not  sold 
for  the  satisfaction  of  debts. 

R.  S.  3446,  pt.  II,  ch.  z,  tit.  II,  I  8z,  unchanged  in  substance. 

g  130.  Certain  powers  create  a  fee. —  Where  a  like  power  of  disposition 
is  given  to  a  person  to  whom  no  particular  estate  is  limited,  such  person 
also  takes  a  fee,  subject  to  any  future  estates  that  may  be  limited  thereon, 
but  absolute  in  respect  to  creditors,  purchasers  and  encumbrancers. 

§  131.  When  grantee  of  power  has  absolute  fee. —  Where  such  a  power 
of  disposition  is  given,  and  no  remainder  is  limited  on  the  estate  of  the 
grantee  of  the  power,  such  grantee  is  entitled  to  an  absolute  fee. 

R.  S.  2446,  pt.  II,  ch.  z,  tit.  II,  S  83,  unchanged  in  substance. 

g  132.  Effect  of  i>ower  to  devise  in  certain  cases. —  Where  a  general  and 
beneficial  power  to  devise  the  inheritance  is  given  to  a  tenant  for  life,  or 
for  years,  such  tenant  is  deemed  to  possess  an  absolute  power  of  disposition 
within  the  meaning  of  and  subject  to  the  provisions  of  the  last  three  sections. 

R.  S.  3446,  pt.  II,  ch.  1,  tit.  II,  S  84,  unchanged  in  substance. 

g  133.  When  power  of  disposition  absolute. —  Every  power  of  dispo- 
sition by  means  of  which  the  grantee  is  enabled,  in  his  lifetime,  to  dispose 
of  the  entire  fee  for  his  own  benefit,  is  deemed  absolute. 

R.  S.  M47f  pt*  n,  ch.  I,  tit.  II,  I  85,  anchasged  in  substaace.  See  Jacksoa  v.  Edwards,  7 
Paifftt,  386 ;  aa  Wead.  sb9< 
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%  134.  Power  subject  to  conditioxL— A  general  and  beneficial  power 
may  be  created  subject  to  a  condition  precedent  or  subsequent,  and  until 
the  power  becomes  absolutely  vested  it  is  not  subject  to  any  provision  of 
the  last  four  sections. 

New.  It  seems  wise  to  place  this  provision  in  statutory  form  although  it  is  probably  the 
law.    See  Taggert  v.  Murray,  53  N   Y.  338;  Wright  v.  Tallmadge,  X5  id.  309. 

g  135.  Power  of  life  tenant  to  make  leasee.—  The  power  of  a  tenant  for 
life  to  make  leases  is  not  assignable  as  a  separate  interest,  but  is  annexed  to 
his  estate,  and  passes  by  a  grant  of  such  estate  unless  specially  excepted. 
If  so  excepted,  it  is  extinguished. 

Such  a  power  may  be  released  by  the  tenant  to  a  person  entitled  to  an 
expectant  estate  in  the  property,  and  shall  thereupon  be  extinguished. 

R.  S.  3447,  pt.  II,  ch.  X,  tit.  II,  1$  88,  89,  unchanged  in  substance. 

§  136.  Bflbct  of  mortga^  by  g^rantee. —  A  mortgage  executed  by  a 
tenant  for  life,  having  a  power  to  make  leases,' does  not  extinguish  or  sus- 
pend the  power;  but  the  power  is  bound  by  the  mortgage  in  the  same  man- 
ner as  the  real  property  embraced  therein,  and  the  effects  on  the  power  of 
such  lien  by  mortgage  are: 

1.  That  the  mortgagee  is  entitled  to  an  execution  of  the  power  so  far  as 
the  satisfaction  of  his  debt  requires;  and, 

2.  That  any  subsequent  estate,  created  by  the  owner,  in  execution  of  the 
pow'er,  becomes  subject  to  the  mortgage  as  if  in  terms  embraced  therein. 

R.  S.  S447,  pt*  11*  ch.  X,  tit.  II,  )§  90,  91,  unchanged  in  substance. 

§  137.  When  a  trust  power  is  imperative. —  A  trust  power,  unless  its 
execution  or  non-execution  is  made  expressly  to  depend  on  the  will  of  the 
grantee,  is  imperative,  and  imposes  a  duty  on  the  grantee,  the  performance 
of  which  may  be  compelled  for  the  benefit  of  the  person  interested.  A 
trust  power  does  not  cease  to  be  imperative  where  the  grantee  has  the  right 
to  select  any,  and  exclude  others,  of  the  persons  designated  as  the  bene- 
ficiaries of  the  trust. 

R.  S.  3448,  pt.  II,  ch.  I,  tit.  II,  H  9<^i  97i  unchanged  in  substance. 

§  138.  Distribution  when  more  than  one  beneficiary. —  Where  a  dis- 
position under  a  power  is  directed  to  be  made  to,  among,  or  between,  two 
or  more  persons,  without  any  specification  of  the  share  or  sum  to  be  allotted 
to  each,  all  the  persons  designated  shall  be  entitled  to  an  equal  proportion; 
but  when  the  terms  of  the  power  import  that  the  estate  or  fund  is  to  be  dis- 
tributed among  the  persons  so  designated,  in  such  manner  or  proportions 
as  the  grantee  of  the  power  thinks  proper,  the  grantee  may  allot  the  whole 
to  any  one  or  more  of  such  persons  in  exclusion  of  the  others. 
R.  S.  3448,  pt.  II,  ch.  X,  tit.  II,  H  98r99«  unchanged  in  substance. 

^  139.  Beneficial  power  subject  to  creditors. —  A  special  and  beneficial 
power  is  liable  to  the  claims  of  creditors  in  the  same  manner  as  other  inter- 
ests that  can  not  be  reached  by  execution;  and  the  execution  of  the  power 
may  be  adjudged  for  the  benefit  of  the  creditors  entitled. 

R.  S.  3447,  pt.  II,  ch.  X,  tit.  II,  I  93,  unchanged  in  substance. 

g  140.  Execution  of  power  on  death  of  trustee. —  If  the  trustee  of  a 
power,  with  the  right  of  selection,  dies  leaving  the  power  unexecuted,  its 
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•execution  must  be  adjudged  for  the  benefit,  equally,  of  all  the  persons 
■designated  as  beneficiaries  of  the  trust. 

R.  S.  9448,  pc.  II,  ch.  I,  ti(.  II,  S  100,  unchanged  in  substance. 

g  141.  When  power  devolves  on  court — Where  a  power  in  trust  is 
created  by  will,. and  the  testator  has  omitted  to  designate  by  whom  the 
power  is  to  be  executed,  its  execution  devolves  on  the  supreme  court. 

R.  S.  2448,  pt.  II,  ch.  I,  tit.  II,  S  xoi,  unchanged  in  substance. 

§  142.  When  creditors  may  compel  execution  of  trust  power. —  The 

execution,  wholly  or  partly,  of  a  trust  power  may  be  adjudged  for  the  bene- 
fit of  the  creditors  or  assignees  of  a  person  entitled  as  a  beneficiary  of  the 
trust,  to  compel  its  execution,  where  his  interest  is  assignable. 
R.  S.  9448,  pt.  II,  ch.  I,  tit.  II,  S  103,  unchanged  in  substance. 

$  143.  Defective  execution  of  trust  power.— .Where  the  execution  of  a 
power  in  trust  is  defective,  wholly  or  partly,  under  the  provisions  of  this 
article,  its  proper  execution  may  be  adjudged  in  favor  of  the  person  desig"- 
nated  as  the  beneficiary  of  the  trust. 

R.  S.  2451,  pt.  II,  ch.  I,  tit.  II,  $131,  unchanged  in  substance. 

g  144.  Effect  of  insolvent  assig^nment.—  A  beneficial  power  and  the 
interest  of  every  person  entitled  to  compel  the  execution  of  a  trust  power, 
shall  pass,  respectively,  to  a  trustee  or  committee  of  the  estate  of  the  per- 
son in  whom  the  power  or  interest  is  vested,  or  an  assignee  for  the  benefit 
of  creditors. 

R.  S.  3448,  pt.  II,  ch.  I,  tit.  II,  S  X04,  unchanged  in  substance. 

§  145.  How  power  must  be  executed.—  A  power  can  be  executed  only 
by  a  written  instrument,  which  would  be  sufficient  to  pass  the  estate,  or 
interest,  intended  to  pass  under  the  power,  if  the  person  executing  the 
power  were  the  actual  owner. 

R.  S.  a449,  pt.  II,  ch.  i,  tit.  II,  1 1x3,  unchanged  in  substance. 

§  146.  Execution  by  survivors. —  Where  a  power  is  vested  in  two  or 
more  persons,  all  must  unite  in  its  execution:  but  if  before  its  execution, 
one  or  more  of  such  persons  dies,  the  power  may  be  executed  by  the  sur- 
vivor or  survivors. 

R.  S.  S449,  pt.  II,  ch.  X,  tit.  II,  S  XX9,  unchanged  in  substance. 

§  147.  Execution  of  power  to  dispose  by  devise.—  Where  a  power  to  dis- 
pose of  real  property  is  confined  to  a  disposition  by  devise  or  will,  t*he 
instrument  must  be  a  written  will,  executed  as  required  by  law. 

R.  S.  2449,  pt.  II,  ch.  X,  tit.  II,  I  1x5,  unchanged  in  substance. 

§  148.  Execution  of  power  to  dispose  by  prant. —  Where  a  power  is 
confined  to  a  disposition  by  grant,  it  can  not  be  executed  by  will,  although 
the  disposition  is  not  intended  to  take  effect  until  after  the  death  of  the 
person  executing  the  power. 

R.  S.  2449)  P'*  1I«  ch*  '1  t>'*  'I*  I  ><6«  unchanged  in  substance. 

§  149.  When  direction  by  grantor  does  not  render  power  void.— 
Where  the  grantor  of  a  power  has  directed  or  authorized  it  to  be  executed  by 
an  instrument  not  sufficient  in  law  to  pass  the  estate,  the  power  is  not  void* 
but  its  execution  is  to  be  governed  by  the  provisions  of  this  article. 

R.  S.  3450,  pt.  II,  ch.  X,  tit.  II,  1 1x8,  unchanged  in  substance. 
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%  150.  Whan  directions  by  g^^antor  need  not  be  fallowed.—  Where  the 

grantor  of  a  power  has  directed  any  formality  to  be  observed  in  its  execu- 
tion, in  addition  to  those  which  would  be  sufficient  by  law  to  pass  the  estate, 
the  observance  of  such  additional  formality  is  not  necessary  to  the  valid 
execution  of  the  power. 

R.  S.  9450,  pt.  II,  ch.  X,  tit.  II,  S  XZ9,  unchanged  in  substance. 

^151.  Nominal  conditions  may  be  disregarded. —  Where  the  condi- 
tions annexed  to  a  power  are  merely  nominal,  and  evince  no  intention  of 
actual  benefit  to  the  party  to  whom,  or  in  whose  favor,  they  are  to  be  per- 
formed, they  may  be  wholly  disregarded  in  the  execution  of  the  power. 

R.  S.  3450,  pt.  II,  ch.  X,  tit.  II,  §  I30,  unchanged  in  substance. 

g  152.  Intent  of  g^rantor  to  be  observed. —  Except  as  provided  in  this 
article,  the  intentions  of  the  grantor  of  a  power  as  to  the  manner,  time 
and  conditions  of  its  execution  must  be  observed;  subject  to  the  power  of 
the  supreme  court,  to  supply  a  defective  execution  as  provided  in  this 
article. 

R.  S.  3450,  pt.  II,  ch.  X,  tit.  II,  I  X8X,  unchanged  in  substance. 

§  153.  Ck>nsent  of  grantor  or  third  person  to  execution  of  power. — 

Where  the  consent  of  the  grantor  or  a  third  person  to  the  execution  of  a 
power  is  requisite,  such  consent  shall  be  expressed  in  the  instrument  by 
which  the  power  is  executed,  or  in  a  written  certificate  thereon.  In  the  first 
case,  the  instrument  of  execution,  in  the  second,  the  certificate,  must  be 
subscribed  by  the  person  whose  consent  is  necessary;  and  to  entitle  the 
instrument  to  be  recorded,  such  signature  must  be  acknowledged  or  proved 
and  certified  in  like  manner  as  a  deed  to  be  recorded. 

R.  S.  3450,  pt.  II,  ch.  X,  tit.  II,  S  132,  unchanged  in  substance.  See  Rissam  v.  Durkes,  49  N. 
Y.  603,  in  which  Judge  Rapallo  says:  *' Whether  one  of  the  grantors  of  the  power  would  come 
under  the  designation  of  a  third  party  as  used  in  this  section,  is  not  Tery  material  to  the 
present  case,  though  we  think  that  the  correct  construction  of  the  section  would  require  an 
affirmative  answer  to  that  question  if  it  arose." 

§  154.  When  all  must  consent. — Where  the  consent  of  two  or  more  per- 
sons to  the  execution  of  a  power  is  requisite,  all  must  consent  thereto;  but 
if,  before  its  execution,  one  or  more  of  them  die,  the  consent  of  the  survivor 
or  survivors  is  sufficient,  unless  otherwise  prescribed  by  the  terms  of  the 
power. 

New.  The  last  clause  of  this  section  is  not  now  the  law;  see  Barber  v.  Gary,  xi  N.  Y.  397. 
but  it  seems  to  be  just  and  corresponds  to  the  provisions  of  |  X46. 

§  155.  Omission  to  recite  power. —  An  instrument  executed  by  the  gran- 
tee  of  a  power,  conveying  an  estate  or  creating  a  charge,  which  he  would 
have  no  right  to  convey  or  create,  except  by  virtue  of  the  power,  shall  be 
deemed  a  valid  execution  of  the  power,  although  the  power  be  not  recited 
or  referred  to  therein. 

R.  S.  3450,  pt.  II,  ch.  X,  tit.  XI,  S  X34,  unchanged  in  substance. 

§  156.  When  devise  operates  as  an  execution  of  the  power. —  Real 

property  embraced  in  a  power  to  devise  passes  by  a  will  purporting  to  con- 
vey all  the  real  property  of  the  testator,  unless  the  intent  that  the  will  is  not 
to  operate  as  an  execution  of  the  power,  appears,  either  expressly  or  by 
necessary  implication. 
R.  S.  3450,  pt.  II,  ch.  X,  tit.  II,  I  Z86,  unchanged  in  substance. 
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%  157.  IMspoflition  not  void  because  too  extensive.— A  disposition  01 
charge  by  virtue  of  a  power  is  not  void  on  the  ground  that  it  is  more  exten* 
five  than  was  authorized  by  the  power;  but  an  estate  or  interest  so  created, 
so  far  as  embraced  by  the  terms  of  the  power,  is  valid. 

R.  S.  3450,  pt.  II,  ch.  I,  tit.  II,  1 193,  unchanged  in  substance. 

%  158.  Oomputation  of  term  of  suspension.— The  period  during  which 
the  absolute  right  of  alienation  may  be  suspended,  by  an  instrument  in  exe- 
cution of  a  power  must  be  computed,  not  from  the  date  of  such  instrument, 
but  from  the  time  of  the  creation  of  the  power. 

R.  S.  3450,  pt.  II,  ch.  X,  tit.  II,  S  xa8,  unchanged  in  substance. 

§  159.  Capacity  to  take  under  a  power. —  An  estate  or  interest  can  not 
be  given  or  limited  to  any  person,  by  an  instrument  in  execution  of  a  power, 
unless  it  would  have  been  valid,  if  given  or  limited  at  the  time  of  the  crea- 
tion of  the  power. 

R.  S.  0451,  pt.  II,  ch.  z,  tit.  II,  I  xag,  unchanged  in  substance,  but  with  some  change  of  lan- 
guage to  remove  the  difficulty  of  construction  suggested  in  Demps^y  v.  Tylee,  3  Duer,  73,  98, 
lox,  xoa.    Compare  Hoey  v.  Kenny,  as  Barb.  396.  , 

g  160.  Purchase  under  defective  execution. —  A  purchaser  for  a  valu- 
able  consideration,  claiming  under  a  defective  execution  of  a  power,  is 
entitled  to  the  same  relief  as  a  similar  purchaser,  claiming  under  a  defective 
conveyance  from  an  actual  owner. 

R.  S.  9451,  pt.  II,  ch.  X,  tit.  II,  f  Z33,  unchanged  in  substance. 

g  161.  Instrument  affected  by  fraud. — An  instrument  in  execution  of  a 
power  is  affected  by  fraud,  in  the  same  manner  as  a  conveyance  or  will, 
executed  by  an  owner  or  by  a  trustee. 

R.  S.  9450,  pt.  II,  ch.  X,  tit.  II,  I  135,  unchanged  in  substance. 

g  162.  Sections  applicable  to  trust  powers.— Sections  ninety-one  to 
ninety-three  of  this  chapter,  both  inclusive,  in  relation  to  express  trust 
estates,  and  the  trustee  thereof,  apply  equally  to  trust  powers,  however  cre- 
ated, and  to  the  grantees  of  such  powers. 

R.  S.  8448,  pt.  II,  ch.  X,  tit.  II,  I  xoa,  unchanged  in  substance. 


ARTICLE  V. 
Dower. 


SacnoN  X70.  Dower. 

X7X.  Dower  in  lands  exchanged. 

173.  Dower  in  land  mortgaged  before  marriage. 

X73.  Dower  in  lands  mortgaged  for  purchase  money. 

X74.  Surplus  proceeds  of  sale  under  purchase  money  mortgagw. 

X75.  Widow  of  mortgagee  not  endowed. 

X76.  When  dower  barred  by  misconduct. 

X77.  When  dower  barred  by  jointure. 

X78.  When  dower  barred  by  pecuniary  provisions. 

X79.  When  widow  to  elect  between  jointure  and  dower. 

x8o.  Election  between  devise  and  dower. 

x8x.  When  deemed  to  have  elected. 

x83.  When  provision  in  lieu  of  dower  is  forfait«d. 

X83.  Effect  of  acts  of  husband. 
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Section  184.  Widow*s  quarantine. 

185.  Widow  may  bequeath  crop. 

186.  Divorced  woman  may  release  dower. 

187.  Married  woman  may  release  dower  by  attorney. 

Section  170.  Dower. —  A  widow  shall  be  endowed  of  the  third  part  of  all 
the  lands  whereof  her  husband  was  seized  of  an  estate  of  inheritance,  at 
any  time  during  the  marriage. 

R.  S.  3454,  pt.  II,  ch.  I,  tit.  Ill,  S  x«  unchanged  in  substance. 

§  171.  Bower  in  lands  exchanged. —  If  a  husband  seized  of  an  estate  of 
inheritance  in  lands,  exchanges  them  for  other  lands,  his  widow  shall  not 
have  dower  of  both,  but  she  must  make  her  election,  to  be  endowed  of  the 
lands  given,  or  of  those  taken,  in  exchange;  and  if  her  election  be  not 
evinced  by  the  commencement  of  an  action  to  recover  her  dower  of  the 
lands  given  in  exchange,  within  one  year  after  the  death  of  her  husband, 
she  is  deemed  to  have  elected  to  take  her  dower  of  the  lands  received  in 
exchange. 

R.  S.  S454-55,  pt.  II,  ch.  I,  tit.  Ill,  I  3«  unchanged  in  substance. 

g  172.  Dower  in  lands  mortgaged  before  marriage.— Where  a  person 
seized  of  an  estate  of  inheritance  in  lands,  executes  a  mortgage  thereof^ 
before  marriage,  his  widow  is,  nevertheless,  entitled  to  dower  of  the  lands 
mortgaged,  as  against  every  person  except  the  mortgagee  and  those  claim- 
ing under  him. 

R.  S.  a455,  pt.  II,  ch.  1,  tit.  Ill,  |  4,  unchanged  in  substance. 

g  173.  Dower  in  lands  mortgaged  for  purchase-money.— Where  a  hus- 
band purchases  lands  during  the  marriage,  and  at  the  same  time  mortgages 
his  estate  in  those  lands  to  secure  the  payment  of  the  purchase-money,  his 
widow  is  not  entitled  to  dower  of  those  lands,  as  against  the  mortgagee  or 
those  claiming  under  him,  although  she  did  not  unite  in  the  mortgage.  She 
is  entitled  to  her  dower  as  against  every  other  person. 

R.  S.  2455,  pt.  II,  ch.  I,  tit.  Ill,  I  5,  unchanged  in  substance. 

g  174.  Surplus  proceeds  of  sale,  under  purchase-money  mortgages. — 
Where,  in  a  case  specified  in  the  last  section,  the  mortgagee,  or  a  person 
claiming  under  him,  causes  the  land  mortgaged  to  be  sold,  after  the  death 
of  the  husband,  either  under  a  power  of  sale  contained  in  the  mortgage,  or 
by  virtue  of  a  judgment  in  an  action  to  foreclose  the  mortgage,  and  any 
surplus  remains,  after  payment  of  the  money  due  on  the  mortgage  and  the 
costs  and  charges  of  the  sale,  the  widow  is  nevertheless  entitled  to  the 
interest  or  income  of  one-third  part  of  the  surplus  for  her  life,  as  her 
dower. 

R.  S.  9454,  pt.  II,  ch.  X,  tit.  Ill,  1 6,  unchanged  in  substance. 

g  175.  Widow  of  mortgagee  not  endowed. —  A  widow  shall  not  be 
endowed  of  the  lands  conveyed  to  her  husband  by  way  of  mortgage,  unless 
he  acquires  an  absolute  estate  therein,  during  the  marriage. 

R.  S.  0456,  pt.  II,  ch.  X,  tit.  Ill,  I  7,  unchanged  in  substance. 

g  176.  When  dower  harred  by  misconduct. —  In  case  of  a  divorce,  dis- 
solving the  marriage  contract  for  the  misconduct  of  the  wife,  she  shall  not 
be  endowed. 

R.  S.  •455,  pt.  II,  ch.  X,  tit.  Ill,  f  8,  unchanged  in  substance. 
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g  177.  When  dower  barred  by  Jointure. —  Where  an  estate  in  real  prop- 
erty is  conveyed  to  a  person  and  his  intended  wife,  or  to  the  intended  wife 
alone,  or  to  a  person  in  trust  for  them  or  for  the  intended  wife  alone,  for 
the  purpose  of  creating  a  jointure  for  her,  and  with  her  assent,  the  jointure 
bars  her  right  or  claim  of  dower  in  all  the  lands  of  the  husband.  The 
assent  of  the  wife  to  such  a  jointure  is  evidenced,  if  she  be  of  full  age,  by 
her  becoming  a  party  to  the  conveyance  by  which  it  is  settled;  if  she  be  a 
minor,  by  her  joining  with  her  father  or  guardian  in  that  conveyance. 

R.  S.  3455,  Pt'  II«  c^*  x«  tit*  1II«  IS  9%  xo«  unchanged  in  substance. 

§  178.  When  dower  barred  by  i>eeuniary  provisions. —  Any  pecuniary 
provision,  made  for  the  benefit  of  an  intended  wife  and  in  lieu  of  dower,  if 
assented  to  by  her  as  prescribed  in  the  last  section,  bars  her  right  or  claim 
of  dower  in  all  the  lands  of  her  husband. 

R.  S.  2455,  pt.  II,  ch.  I,  tit.  Ill,  S  ix«  unchanged  in  substance. 

g  179.  When  widow  to  elect  between  jointure  and  dower. —  If, 
before  the  marriage,  but  without  her  assent,  or,  if  after  the  marriage,  real 
property  is  given  or  assured  for  the  jointure  of  a  wife,  or  a  pecuniary  pro> 
vision  is  made  for  her,  in  lieu  of  dower,  she  must  make  her  election 
whether  she  will  take  the  jointure  or  pecuniary  provision,  or  be  endowed 
of  the  lands  of  her  husband;  but  she  is  not  entitled  to  both. 

R.  S.  2455,  pt.  II,  ch.  I,  tit.  Ill,  %  19,  unchanged  in  substance.  » 

g  180.  Election  between  devise  and  dower. —  If  real  property  is  devised 
to  a  woman,  or  a  pecuniary  or  other  provision  is  made  for  her  by  will  in 
lieu  of  her  dower,  she  must  make  her  election  whether  she  will  take  the 
property  so  devised,  or  the  provision  so  made,  or  be  endowed  of  the  lands 
of  her  husband;  but  she  is  not  entitled  to  both. 

R.  S.  2455,  pt.  II,  ch.  1,  tit.  Ill,  1 13,  unchanged  in  substance.  This  section  was  amended 
by  L.  1895,  ch.  171,  but  restored  by  L.  1895,  ch.  loaa. 

g  181.  When  deemed  to  have  elected. —  Where  a  woman  is  entitled  to 
an  election,  as  prescribed  in  either  of  the  last  two  sections,  she  is  deemed 
to  have  elected  to  take  the  jointure,  devise  or  pecuniary  provision,  unless 
within  one  year  after  the  death  of  her  husband  she  enters  upon  the  lands 
assigned  to  her  for  her  dower,  or  commences  an  action  for  her  dower.  But, 
during  such  period  of  one  year  after  the  death  of  her  said  husband,  her 
time  to  make  such  election  may  be  enlarged  by  the  order  of  any  court 
competent  to  pass  on  the  accounts  of  executors,  administrators  or  testamen- 
tary trustees,  or  to  admeasure  dower,  on  an  affidavit  showing  the  pendency 
of  a  proceeding  to  contest  the  probate  of  the  will  containing  such  jointure, 
devise  or  pecuniary  provision,  or  of  an  action  to  construe  or  set  aside  such 
will,  or  that  the  amount  of  claims  against  the  estate  of  the  testator  can  not 
be  ascertained  within  the  period  so  limited,  or  other  reasonable  cause,  and 
on  notice  given  to  such  persons,  and  in  such  manner,  as  such  court  may 
direct.  Such  order  shall  be  indexed  and  recorded  in  the  same  manner  as  a 
notice  of  pendency  of  action  in  the  office  of  the  clerk  of  each  county  wherein 
the  real  property  or  a  portion  thereof  affected  thereby  is  situated. 

R.  S.  S455,  pt.  II,  ch.  I,  tit.  Ill,  1 14,  as  am.  by  L.  1890,  ch.  61,  unchanged  in  substance. 

g  182.  When  provision  in  lieu  of  dower  is  forfeited.—  Every  jointure, 
devise  and  pecuniary  provision  in  lieu  of  dower  is  forfeited  by  the  woman 
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for  whose  benefit  it  is  made  in  a  case  in  which  she  would  forfeit  her  dower; 
and  on  such  forfeiture,  an  estate  so  conveyed  for  jointure,  or  devised,  or  a 
pecuniary  provision  so  made,  immediately  vests  in  the  person  or  legal  repre- 
sentatives of  the  person  in  whom  they  would  have  vested  on  the  determina- 
tion of  her  interest  therein,  by  her  death. 

R.  S.  2455,  pt.  II,  ch.  X,  tit.  Ill,  f  15,  unchanged  in  substance. 

§  183.  Effect  of  acts  of  liiiBbancL — An  act,  deed,  or  conveyance,  exe- 
cuted or  performed  by  the  husband  without  the  assent  of  his  wife,  evidenced 
by  her  acknowledgment  thereof,  in  the  manner  required  by  law  to  pass  the 
contingent  right  of  dower  of  a  married  woman,  or  a  judgment  or  decree 
confessed  by  or  recovered  against  him  or  any  laches,  default,  covin  or  crime 
of  a  husband,  does  not  prejudice  the  right  of  his  wife  to  her  dower  or  join- 
ture, or  preclude  her  from  the  recovery  thereof. 

R.  S.  9455,  pt.  II,  ch.  X,  tit.  Ill,  S  16,  unchanged  in  substance. 

§  184.  Widow's  quarantine* — A  widow  may  remain  in  the  chief  house 
of  her  husband  forty  days  after  his  death,  whether  her  dower  is  sooner 
assigned  to  her  or  not,  without  being  liable  to  any  rent  for  the  same;  and 
in  the  meantime  she  may  have  her  reasonable  sustenance  out  of  the  estate 
of  her  husband. 

R.  S.  3456,  pt.  II,  ch.  X,  tit.  Ill,  {  X7,  unchanged  in  substance. 

§  185.  Widow  may  bequeath  a  crop. —  A  woman  may  bequeath  a  crop  in 
the  ground  of  land  held  by  her  in  dower. 
R.  S.  3456,  pt.  II,  ch.  X,  tit.  Ill,  I  as,  unchanged  in  substance. 

§  186.  Divorced  woman  may  release  dower. —  A  woman  who  is  divorced 
from  her  husband,  whether  such  divorce  be  absolute  or  limited,  or  granted 
in  his  or  her  favor,  by  any  court  of  competent  jurisdiction,  may  release  to 
him,  by  an  instrument  in  writing,  sufficient  to  pass  title  to  real  estate,  her 
Inchoate  right  of  dower  in  any  specific  real  property  theretofore  owned  by 
him,  or  generally  in  all  such  real  property,  and  such  as  he  shall  thereafter 
acquire. 

L.  1893,  ch.  6x6.  The  original  law  prorides  that  the  release  shall  take  effect  upon  the  exe- 
cution, delivery  and  recording  of  the  release,  together  with  the  filing  or  recording  in  the 
proper  office,  of  a  certified  copy  of  the  judgment  or  decree  granting  the  divorce. 

%  187.  Married  woman  may  release  dower  by  attorney. —  A  married 
woman  of  full  age  may  release  her  inchoate  right  of  dower  in  real  property 
by  attorney  in  fact  in  any  case  where  she  can  personally  release  the  same 

L.  1893,  ch.  599;  L.  X835,  ch.  S75,  unchanged  in  substance. 


ARTICLE  VI. 
Landlord  and  Tenant. 

iOM  190.  Action  for  use  and  occupation. 

19X.  Rent  due  on  life  leases  recoverable. 

19a.  When  rent  is  apportionable. 

193.  Rights  where  property  or  lease  is  transfe^ed. 

X94.  Attornment  by  tenant. 

195.  Notice  of  action  adverse  to  possession  of  cenaat. 
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Sbction  196.  Effect  of  renewal  on  lub-lease. 

X97.  When  tenant  may  surrender  premises. 

198.  Termination  of  tenancies  at  will  or  by  sufferance,  by  notice. 

199.  Liability  of  tenant  holding  over  after  giving  notice  of  intention  to  quit, 
aoo.  Liability  of  tenant  holding  over  after  giving  notice  to  quit. 

90I.  Liability  of  landlord  where  premises  are  occupied  for  unlawful  purpose. 
3oa.  Duration  of  certain  agreements  in  New  York. 

Section  190.  Action  for  use  and  occupation. —  The  landlord  may  recover 
a  reasonable  compensation  for  the  use  and  occupation  of  real  property,  by 
any  person,  under  an  agreement,  not  made  by  deed;  and  a  parol  lease  or 
other  agreement  may  be  used  as  evidence  of  the  amount  to  which  he  is 
entitled. 

R.  S.  3459,  pt.  II,  ch.  X,  tit.  IV,  f  36,  unchanged  in  substance.    ■ 

§  191.  Bent  due  on  life  leases  recoverable. —  Rent  due  on  a  lease  for 
life  or  lives,  is  recoverable  by  action,  as  well  after  as  before  the  death  of 
the  person  on  whose  life  the  rent  depends,  and  in  the  same  manner  as  rent 
due  on  a  lease  for  years. 

R.  S.  9458,  pt.  II,  ch.  z,  tit.  IV,  1$  Z9,  so,  si,  unchanged  in  substance. 

§  192.  When  rent  is  apportionable. — Where  a  tenant  for  life,  who 
shall  have  demised  the  real  property,  dies  before  the  first  rent  day,  or  between 
two  rent  days,  his  executor  or  administrator  may  recover  the  proportion  of 
rent  which  accrued  to  him  before  his  death. 

R.  S.  9458,  pt.  II,  ch.  z,  tit.  IV,  S  33,  modified  to  avoid  some  of  the  consequences  of  the 
decisions  in  Fay  v.  Holloran,  35  Barb.  295;  Marshall  v.  Moseley,  3z  N.  Y.  380,  that  certain 
rents  could  not  be  apportioned.  The  modification  seems  to  be  in  the  direction  of  justice  and 
the  spirit  of  modern  legislation  on  the  subject. 

§  193.  Bights  where  property  or  lease  is  transferred.—  The  grantee 
of  leased  real  property,  or  of  a  reversion  thereof,  or  of  any  rent,  the  devisee 
or  assignee  of  the  lessor  of  such  a  lease,  or  the  heir  or  personal  representa- 
tive of  either  of  them,  has-  the  same  remedies,  by  entry,  action  or  other- 
wise, for  the  non^performance  of  any  agreement  contained  in  the  assigned 
lease  for  the  recovery  of  rent,  for  the  doing  of  any  waste,  or  for  other  cause 
of  forfeiture  as  his  grantor  or  lessor  had,  or  would  have  had,  if  the  rever- 
sion had  remained  in  him.  A  lessee  of  real  property,  his  assignee  or  per- 
sonal representative,  has  the  same  remedy  against  the  lessor,  his  grantee  or 
assignee,  or  the  representative  of  either,  for  the  breach  of  an  agreement 
contained  in  the  lease,  that  the  lessee  might  have  had  against  his  immediate 
lessor,  except  a  covenant  against  incumbrances  or  relating  to  the  title  or 
possession  of  the  premises  leased.  This  section  applies  as  well  to  a  grant 
or  lease  in  fee,  reserving  rent,  as  to  a  lease  for  life  or  for  years;  but  not  to- 
a  deed  of  conveyance  in  fee,  made  before  the  ninth  day  of  April,  eighteen, 
hundred  and  five,  or  after  the  fourteenth  day  of  April,  eighteen  hundred 
and  sixty. 

R.  S.  3459,  pt.  II,  ch.  z,  tit.  IV,  {$  33, 34,  35;  Id.  3460,  L.  z8<So,  ch.  396,  unchanged  in  substance. 

§  194.  Attornment  by  tenant. —  The  attornment  of  a  tenant  to  a  stranger 
is  absolutely  void,  and  does  not  in  any  way  afifect  the  possession  of  the  land- 
lord unless  made  either: 

X.  With  the  consent  of  the  landlord;  or, 

t.  Pursnant  to  or  in  consequence  of  a  judgment,  order,  or  decree  of  a 
covrt  of  competent  jurisdiction;  or, 
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3.  To  a  mortgagee,  after  the  mortgage  has  b«en  forfeited. 
R.  S.  9457,  pt.  II«  ch.  X,  tit.  tV,  I  3,  unchanged  in  substance. 

g  19s.  Kotioe  of  action  adverse  to  poeeeeiion  of  tenant.— Where  a 

process  or  summons  in  an  action  to  recover  the  real  property  occupied  by 
him,  or  the  possession  thereof,  is  served  upon  a  tenant,  he  must  forthwith 
give  notice  thereof  to  his  landlord;  otherwise  he  forfeits  the  value -of  three 
years'  rent  of  such  property,  to  the  landlord  or  other  person  of  whom  he 
holds. 
R.  S.  3459,  pt.  II,  ch.  X,  tic.  IV,  f  37,  unchanged  in  substance. 

g  196.  Bffbct  of  renewal  on  sub-lease. —  The  surrender  of  an  under- 
lease is  not  requisite  to  the  validity  of  the  surrender  of  the  original  lease, 
where  a  new  lease  is  given  by  the  chief  landlord.  Such  surrender  and 
renewal  do  not  fmpair  any  right  or  interest  of  the  chief  landlord,  his  lessee 
or  the  holder  of  an  under-lease,  under  the  original  lease;  including  the 
chief  landlord's  remedy  by  entry,  for  the  rent  or  duties  secured  by  the  new 
lease,  not  exceeding  the  rent  and  duties  reserved  in  the  original  lease 
surrendered. 

R.  S.  9457,  pt.  II,  ch.  X,  tit.  IV,  I  a,  unchanged  in  substance. 

g  197.  When  tenant  may  surrender  premises. —  Where  any  building, 
which  is  leased  or  occupied,  is  destroyed  or  so  injured  by  the  elements,  or 
any  other  cause  as  to  be  untenantable,  and  unfit  for  occupancy,  and  no 
express  agreement  to  the  contrary,  has  been  made  in  writing,  the  lessee  or 
occupant  may,  if  the  destruction  or  injury  occurred  without  his  fault  or 
neglect,  quit  and  surrender  possession  of  the  leasehold  premises,  and  of  the 
land  so  leased  or  occupied;  and  he  is  not  liable  to  pay  to  the  lessor  or 
owner,  rent  for  the  time  subsequent  to  the  surrender. 

R.  S.  84Q5,  L.  x86o,  ch.  345,  unchanged  in  substance. 

g  198.  Termination  of  tenancies  at  will  or  by  sufforance  by  notice.— 

A  tenancy  at  will  or  by  sufferance,  however  created,  may  be  terminated  by 
a  written  notice  of  not  less  than  thirty  days  given  in  behalf  of  the  land- 
lord, to  the  tenant,  requiring  him  to  remove  from  the  premises;  which 
notice  must  be  served,  either  by  delivering  to  the  tenant  or  to  a  person  of 
suitable  age  and  discretion,  residing  upon  the  premises,  or  if  neither  the 
tenant  nor  such  a  person  can  be  found,  by  affixing  it  upon  a  conspicuous 
part  of  the  premises,  where  it  may  be  conveniently  read.  At  the  expiration 
of  thirty  days  after  the  service  of  such  notice,  the  landlord  may  re-enter, 
maintain  ejectment,  or  proceed,  in  the  manner  prescribed  by  law,  to  remove 
the  tenant,  without  further  or  other  notice  to  quit. 
R.  S.  9459,  pt.  II,  ch.  X,  tit.  IV,  If  7,  8,  9,  unchanged  in  substance. 

g  199.  Liability  of  tenant  holding  over  alter  giving  notice  of  inten- 
tion to  quit. —  If  a  tenant  gives  notice  of  his  intention  to  quit  the  premises 
held  by  him,  and  does  not  accordingly  deliver  up  the  possession  thereof,  at 
the  time  specified  in  such  notice,  he  or  his  personal  representatives  must, 
so  long  as  he  continues  in  possession,  pay  to  the  landlord,  his  heirs  or 
assigns,  double  the  rent  which  he  should  otherwise  have  paid,  to  be  recov- 
eced-al  the  same  time,  and  in  the  same  manner,  as  the  single  rent. 

R.  S.  a457,  pt.  II,  eh.  i,  tit.  IV,  |  10,  unchanged  in  tubitaace. 
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g  200.  laability  of  tenant  holding  over  after  giving  notice  to  quit.-* 
Where,  on  the  termination  of  an  estate  for  life,  or  for  years,  the  person  enti- 
tled to  the  possession  demands  the  same,  and  serves,  in  the  same  manner  as 
for  the  termination  of  a  tenancy  at  will,  a  written  notice  to  quit,  if  the 
tenant,  or  any  person  in  possession  under  him,  or  by  collusion  with  him, 
willfully  holds  over,  after  the  expiration  of  thirty  days  from  such  service, 
he  must  pay  to  the  person  so  kept  out  of  possession,  or  his  representatives, 
at  the  rate  of  double  the  yearly  value  of  the  property  detained,  for  the 
time  while  he  so  detains  the  same,  together  with  all  damages  incurred  by 
the  person  so  kept  out  by  reason  of  such  detention.  There  is  no  equitable 
defense  or  relief  against  a  demand  accrued,  or  a  recovery  had,  under  this 
section. 

R.  S.  a457,  pt.  II,  ch.  I,  tit.  IV,  |  it,  unchanged  in  substance.  See  Code  of  Civil  Procedure, 
f  3331,  for  summary  proceedings. 

§  201.  Liability  of  landlord  where  premiaes  are  occupied  for  ixnlawfal 
purpoee. —  The  owner  of  real  property,  knowingly  leasing  or  giving  posses- 
sion of  the  same  to  be  used  or  occupied,  wholly  or  partly,  for  any  unlawful 
trade,  manufacture  or  business,  or  knowingly  permitting  the  same  to  be  so 
used,  is  liable  severally,  and  also  jointly  with  one  or  more  of  the  tenants 
or  occupants  thereof,  for  any  damage  resulting  from  such  unlawful  use, 
occupancy,  trade,  manufacture  or  business. 

R.  S.  S460,  L.  1873,  ch.  583, 1  a,  unchanged  in  substance. 

g  302.  Duration  of  certain  agreements  in  New  York. — An  agreement, 
for  the  occupation  of  real  property  in  the  city  of  New  York,  which  shall 
not  particularly  specify  the  duration  of  the  occupation,  shall  be  deemed  to 
continue  until  the  first  day  of  May,  next  after  the  possession  commences 
under  the  agreement;  and  rent  thereunder  is  payable  at  the  usual  quarter 
days, -for  the  payment  of  rent  in  that  city,  unless  otherwise  expressed  in  the 
Agreement. 

R.  S.  S456-7,  pt.  II,  ch.  I,  tit.  VI,  {  X,  unchanged  in  substance. 
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facnON  ■ts.'^onftnictioB  of  grant  la  execator't  or  trustee's  deed  of  appurtenaaces,  aadol 
the  estate  of  testator  and  grantor. 
SM.  Covenants  to  bind  representatives  of  grantor  and  mortgagor  and  inure  to  tiM 

benefit  of  whom. 
aaj.  Short  forms  of  deeds  and  mortgages. 
M4.  When  contract  to  lease  or  sell  void. 

995.  Effect  of  grant  or  mortgage  of  real  property  adversely  possessed. 
S36.  Conveyances  with  intent  to  defraud  purchasers  and  incumbrancers  void. 

997.  Conveyances  with  intent  to  defraud  creditors  void. 

998.  Conveyances  void  as  to  creditors,  purchasers  and  incumbrancers,  void  as  to  helis 

and  assigns. 

999.  Fraudulent  intent,  question  of  fact. 

930.  Rights  of  purchaser  or  incumbrancer  for  valuable  consideration  protected. 

931.  Conveyances  with  power  to  revoke,  determine  or  alter. 
939.  Disaffirmance  of  fraudulent  act  by  executor  and  others. 

933.  When  remainderman  may  pay  interest  owed  by  life  tenant. 

934.  Powers  of  courts  of  equity  not  abridged. 

g  205.  Deflnitiona  and  use  of  terms. —  The  term  *'  heirs,"  or  other  words 
of  inheritance,  are  not  requisite  to  create  or  convey  an  estate  in  fee.  The 
term  "  conveyance,'*  as  used  in  this  article,  includes  every  instrument,  in 
writing,  except  a  will,  by  which  any  estate  or  interest  in  real  property  is 
created,  transferred,  assigned  or  surrendered.  Every  instrument  creating, 
transferring,  assigning  or  surrendering  an  estate  or  interest  in  real  property 
must  be  construed  according  to  the  intent  of  the  parties,  so  far  as  such 
intent  can  be  gathered  from  the  whole  instrument,  and  is  consistent  with 
the  rules  of  law.  The  terms  "estate  "and  **  interest  in  real  property,*' 
include  every  such  estate  and  interest,  freehold  or  chattel,  legal  or  equi- 
table, present  or  future,  vested  or  contingent. 

R.  S.  9593,  Pt-  1I«  ch-  7.  tit.  Ill,  H  6,  7:  R-  S.  9461,  pt.  II,  ch.  i,  tit.  V,  K  x.  >;  R-  S.  9449,  pt. 
II,  ch.  z,  tit.  II,  f  ZX4,  unchanged  in  substance. 

§  206.  Livery  of  seizin  abolished. —  The  conveyance  of  real  property  by 
feoffment,  with  livery  of  seizin,  has  been  abolished. 
R.  S.  9451,  pt.  II,  ch.  z,  tit.  II,  S  136,  unchanged  in  substance. 

g  207.  When  written  conveyance  necessary.—  An  estate  or  interest  in 
real  property,  other  than  a  lease  for  a  term  not  exceeding  one  year,  or  any 
trust  or  power,  over  or  concerning  real  property,  or  in  any  manner  relating 
thereto,  cannot  be  created,  granted,  assigned,  surrendered  or  declared, 
unless  by  act  or  operation  of  law,  or  by  a  deed  or  conveyance  in  writing, 
subscribed  by  the  person  creating,  granting,  assigning,  surrendering  or 
declaring  the  same,  or  by  his  lawful  agent,  thereunto  authorised  by  writ- 
ing. But  this  section  does  not  affect  the  power  of  a  testator  in  the  dispo- 
sition of  his  real  property  by  will;  nor  prevent  any  trust  from  arising  or 
being  extinguished  by  implication  or  operation  of  law,  nor  any  declaration 
of  trust  from  being  proved  by  a  writing  subscribed  by  the  person  declaring 
the  same. 

R.  S.  9589,  pt.  II,  ch.  8,  tit.  I,  K  6,  7,  as  am.  by  L.  i860,  ch.  399,  unchanged  in  substance. 
Alienation  by  fine  has  been  abolished.  Const,  art.  i,  $  14.  The  reference  to  fines  has  btea 
omitted. 

g  108.  Orant  of  fee  or  freehold. — A  grant  in  fee  or  of  a  freehold  estate, 
most  be  subscribed  by  the  person  from  whom  the  estate  or  interest  con- 
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▼eyed  is  intended  to  pass,  or  by  his  lawful  agent.  If  not  duly  acknowl- 
edged before  its  delivery,  according  to  the  provisions  of  this  chapter,  its 
execution  and  delivery  must  be  attested  by  at  least  one  witness,  or,  if  not 
so  attested,  it  does  not  take  effect  as  against  a  subsequent  purchaser  or 
encumbrancer  until  so  acknowledged. 

R.  S.  3451,  pt.  11,  ch.  X,  tit.  II,  S  X37,  unchanged  in  substance,  except  that  the  provision  that 
a  grant  must  be  under  seal  is  omitted.  See  Voorhees  v.  Presb.  Ch.,  17  Barb.  xo8;  Roggen  v. 
Avery,  63  id.  65. 

,§  209.  When  g^rant  takes  effect. —  A  grant  takes  effect,  so  as  to  vest  the 
estate  or  interest  intended  to  be  conveyed,  only  from  its  delivery;  and  all 
the  rules  of  law,  now  in  force,  in  respect  to  the  delivery  of  deeds,  apply  to 
grants  hereafter  executed. 

R.  S.  3453,  pt.  II,  ch.  X,  tit.  II,  S  X38,  unchanged  in  substance. 

§  210.  Estate  which  passes  by  grant  or  devise. —  A  grant  or  devise  of 
real  property  passes  all  the  estate  or  interest  of  the  grantor  or  testator 
unless  the  intent  to  pass  a  less  estate  or  interest  appears  by  the  express 
terms  of  such  grant  or  devise  or  by  necessary  implication  therefrom.  A 
greater  estate  or  interest  does  not  pass  oy  any  grant  or  conveyance,  than 
the  grantor  possessed  or  could  lawfully  convey,  at  the  time  of  the  delivery 
of  the  deed;  except  that  every  grant  is  conclusive  against  the  grantor  and 
his  heirs  claiming  from  him  by  descent,  and  as  against  a  subsequent  pur- 
chaser or  encumbrancer  from  such  grantor,  or  from  such  heirs  claiming  as 
such,  other  than  a  subsequent  purchaser  or  encumbrancer,  in  good  faith  and 
for  a  valuable  consideration,  who  acquires  a  superior  title  by  a  conveyance 
that  has  been  first  duly  recorded. 

R.  S.  3453,  pt.  II,  ch.  X,  tit.  II,  art.  4,  ({  X43,  X44;  Id.  a46x,  pt.  II,  ch.  x,  tit.  V,  f  x,  unchanged 
in  substance. 

§  211.  Certain  deeds  declared  grants. —  Deeds  of  bargain  and  sale,  and 
of  lease  and  release,  may  continue  to  be  used;  and  are  to  be  deemed  grants, 
subject  to  all  the  provisions  of  law  in  relation  thereto. 

R.  S.  3453,  pt.  II,  ch.  X,  tit.  II,  $  X43,  unchanged  in  substance. 

§  212.  Conveyance  by  tenant  for  life  or  years  of  greater  estate  than 
possessed. —  A  conveyance  made  by  a  tenant  for  life  or  years,  of  a  greater 
estate  than  he  possesses,  or  can  lawfully  convey,  does  not  work  a  forfeiture 
of  his  estate,  but  passes  to  the  grantee  all  the  title,  estate  or  interest  which 
•uch  tenant  can  lawfully  convey. 

R.  S.  3453,  pt.  II,  ch.  X,  tit.  II,  §  45,  unchanged  in  substance. 

%  213.  Effect  of  conveyance  where  property  is  leased«~An  attornment 
to  a  grantee  is  not  requisite  to  the  validity  of  a  conveyance  of  real  prop- 
erty occupied  by  a  tenant,  or  of  the  rents  or  profits  thereof,  or  any  other 
interest  therein.  But  the  payment  of  rent  to  a  grantor,  by  his  tenant, 
before  notice  of  the  conveyance,  binds  the  grantee;  and  the  tenant  is  not 
liable  to  such  grantee,  before  such  notice,  for  the  breach  of  any  condition 
of  the  lease. 

IL  S.  ■453,  pt.  II,  ch.  X,  tit.  II,  f  f|6,  unchanged  in  substance. 

§  214.  Oovenants  in  mortgages. —  A  mortgage  of  real  property  does  not 
Imply  a  coTcnant  for  the  payment  of  the  sum  intended  to  be  secured;  and 
where  such  coTenant  is  not  expressed  in  the  mortgage,  or  a  bond  or  other 
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separate  instrument  to  secure  such  payment,  has  not  been  given,  the  reme- 
dies of    the  mortgagee  are   confined  to  the  property  mentioned  in  the 
mortgage. 
R.  S.  •45a,  pt.  II,  ch.  I,  tit.  II,  S  X39,  unchanged  in  suhscance. 

§  215.  Mortgages  on  real  property  inherited  or  devised.^  Where  real 

property,  subject  to  a  mortgage  executed  by  an  ancestor  or  testator,  descends 
to  an  heir,  or  passes  to  a  devisee,  such  heir  or  devisee  must  satisfy  and  dis- 
charge the  mortgage  out  of  his  own  property,  without  resorting  to  the 
executor  or  administrator  of  his  ancestor  or  testator,  unless  there  be  an 
express  direction  in  the  will  of  such  testator,  that  such  mortgage  be  other- 
wise paid. 
R.  S.  3461,  pt.  II,  ch.  I,  tit.  V,  I  4,  unchanged  in  sabstance. 

§  216.  Covenants  not  implied. —  A  covenant  is  not  implied  in  a  convey- 
ance of  real  property,  whether  the  conveyance  contains  any  special  covenant 
or  not. 

R.  S.  a45a,  pt.  II,  ch.  i,  tit.  II,  1 140,  unchanged  in  substance. 

§  217.  Lineal  and  collateral  warranties  abolished.—  Lineal  and  collat- 
eral warranties,  with  all  their  incidents,  have  been  abolished;  but  the  heirs 
and  devisees  of  a  person,  who  has  made  a  covenant  or  agreement,  are 
answerable  thereon,  to  the  extent  of  the  real  pfbperty  descended  or  devised 
to  them,  in  the  cases  and  in  the  manner  prescribed  by  law. 

R.  S.  a45a,  pt.  II;  ch.  i,  tit.  II,  1 141,  unchanged  in  substance. 

§  218.  Construction  of  covenants  in  grants  of  freehold  interests.—  In 

grants  of  freehold  interests  in  real  property,  the  following  or  similar  cove- 
nants must  be  construed  as  follows: 

1.  Seisin. — A  covenant  that  the  grantor  **  is  seized  of  the  said  premises 
(described)  in  fee  simple,  and  has  good  right  to  convey  the  same,*'  must  be 
construed  as  meaning  that  such  grantor,  at  the  time  of  the  execution  and 
delivery  of  the  conveyance,  is  lawfully  seized  of  a  good,  absolute  and  inde- 
feasible estate  of  inheritance  in  fee  simple,  of  and  in  all  and  singular  the 
premises  thereby  conveyed,  with  the  tenements,  hereditaments  and  appur- 
tenances thereto  belonging,  and  has  good  right,  full  power  and  lawful 
authority  to  grant  and  convey  the  same  by  the  said  conveyance. 

2.  duiet  ei^oyment. — A  covenant  that  the  grantee  "  shall  quietly  enjoy 
the  said  premises,"  must  be  construed  as  meaning  that  such  grantee,  his 
heirs,  successors  and  assigns,  shall  and  may,  at  all  times  thereafter,  peace- 
ably and  quietly  have,  hold,  use,  occupy,  possess  and  enjoy  the  said  prem- 
ises, and  every  part  and  parcel  thereof,  with  the  appurtenances,  without  any 
let,  suit,  trouble,  molestation,  eviction,  or  disturbance  of  the  grantor,  his 
heirs,  successors  or  assigns,  or  any  person  or  persons  lawfully  claiming  or 
to  claim  the  same. 

3.  Freedom  from  incumbrances.— A  covenant  '*  that  the  said  premises 
are  free  from  incumbrances,"  must  be  construed  as  meaning  that  such 
premises  are  free,  clear,  discharged  and  unincumbered  of  and  from  all 
former  and  other  gifts,  grants,  titles,  charges,  estates,  judgments,  taxes, 
assessments,  liens  and  incumbrances,  of  what  nature  or  kind  soever. 

4.  Further  assurance. —  A  covenant  that  the  grantor  will  **  execute  or 
procure  any  further  necessary  assurance  of  the  title  to  said  premises,"  must 
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be  construed  as  meaning  that  the  grantor  and  his  heirs,  or  successors,  and 
all  and  every  person  or  persons  whomsoever  lawfully  or  equitably  deriving 
.any  estate,  right,  title  or  interest  of,  in,  or  to  the  premises  conveyed  by, 
from,  under,  or  in  trust  for  him  or  them,  shall  and  will  at  any  time  or  times 
thereafter  upon  the  reasonable  request,  and  at  the  proper  costs  and  charges 
of  the  grantee,  his  heirs,  successors  and  assigns,  make,  do,  and  execute,  or 
cause  to  be  made,  done  and  executed,  all  and  every  such  further  and  other 
lawful  and  reasonable  acts,  conveyances  and  assurances  in  the  law  for  the 
better  and  more  effectually  vesting  and  confirming  the  premises  thereby 
granted  or  so  intended  to  be,  in  and  to  the  grantee,  his  heirs*  successors  or 
assigns  forever,  as  by  the  grantee,  his  heirs,  successors  or  assigns,  or  his  or 
their  counsel  learned  in  the  law,  shall  be  reasonably  advised  or  required. 

5.  Warranty  of  title. —  A  covenant  that  the  grantor  *'will  for  ever  war- 
rant the  title  "  to  the  said  premises,  must  be  construed  as  meaning  that  the 
grantor  and  his  heirs,  or  successors,  the  premises  granted,  and  every  part 
and  parcel  thereof,  with  the  appurtenances,  unto  the  grantee,  his  heirs, 
successors,  and  assigns,  against  the  grantor  and  his  heirs  or  successors,  and 
against  all  and  every  person  or  persons  whomsoever  lawfully  claiming  or 
to  claim  the  same  shall  and  will  warrant  and  forever  defend. 

6.  Grantor  has  not  encumbered. —  A  covenant  that  the  grantor  **ha^ 
not  done  or  suffered  anything  whereby  the  said  premises  have  been  encum- 
bered," must  be  construed  as  meaning  that  the  grantor  has  not  made,  done, 
committed,  executed,  or  suffered  any  act  or  acts,  thing  or  things  whatso- 
ever, whereby  or  by  means  whereof,  the  above  mentioned  and  described 
premises,  or  any  part  or  parcel  thereof,  now  are,  or  at  any  time  hereafter 
shall  or  may  be  impeached,  charged  or  incumbered  in  any  manner  or  way 
whatsoever. 

L.  1890,  ch.  475, 1  I,  unchanged  in  substance. 

%  219.  Gkmatruction  of  covenants  in  mortgagee  and  bonds. —  In  mort- 
gages of  real  property,  and  in  bonds  secured  thereby,  the  following  or  simi- 
lar covenants  must  be  construed  as  follows: 

I.  Agreement  that  whole  sum  shall  become  due. — The  words  **  and  it 
is  hereby  expressly  agreed  that  the  whole  of  the  said  principal  sum  shall 
become  due  at  the  option  of  said  mortgagee  or  obligee  after  default  in  the 

payment'  of  interest  for days,  or  after  default  in  the  payment  of 

any  tax  or  assessment  for days,  after  notice  and  demand,"  must  be 

construed  as  meaning  that  should  any  default  be  made  in  the  payment  of 
the  said  interest,  or  of  any  part  thereof,  on  any  day  whereon  the  same  is 
made  payable,  or  should  any  tax  or  assessment,  which  now  is  or  may  be 
hereafter  imposed  upon  the  premises  hereinafter  described,  become  due  or 
payable,  and  should  the  said  interest  remain  unpaid  and  in  arrear  for  the 

space  of days,  or  such  tax  or  assessment  remain  unpaid  and  in 

arrear  for days  after  written  notice  by  the  mortgagee  or  obligee, 

his  executors,  administrators,  successors  or  assigns,  that  such  tax  or  assess- 
ment is  unpaid,  and  demand  for  the  payment  thereof,  then  and  from  thence- 
forth, that  is  to  say,  after  the  lapse  of  either  one  of  said  periods,  as  the  case 
may  be,  the  aforesaid  principal  sum,  with  all  arrearage  of  interest  thereon, 
shall,  at  the  option  of  the  said  mortgagee  or  obligee,  his  executors,  adminis- 
trators, successors  or  assigns,  become  and  be  due  and  payable  immediately 
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thereafter,  although  the  period  above  limited  for  the  payment  thereof  may 
i)ot  then  have  expired,  anything  thereinbefore  contained  to  the  contrary 
thereof  in  any  wise  notwithstanding. 

2.  In  de&iilt  of  payment,  mortgagee  to  have  power  to  selL— A  cove- 
nant that  the  mortgagor  '*  will  pay  the  indebtedness,  as  provided  in  the 
mortgage,  and  if  default  be  made  in  the  payment  of  any  part  thereof,  the 
mortgagee  shall  have  power  to  sell  the  premises  therein  described,  accord* 
ing  to  law,"  must  be  construed  as  meaning  that  the  mortgagor  for  himself, 
his  heirs,  executors  and  administrators  or  successors,  doth  covenant  and 
agree  to  pay  to  the  mortgagee,  his  executors,  administrators,  successors  and 
assigns,  the  principal  sum  of  money  secured  by  said  mortgage,  and  also  the 
interest  thereon  as  provided  by  said  mortgage.  And  if  default  shall  be  made 
in  the  payment  of  the  said  principal  sum  or  the  interest  that  may  grow  due 
thereon,  or  of  any  part  thereof,  that  then  and  from  thenceforth  it  shall  be 
lawful  for  th'3  mortgagee,  his  executors,  administrators  or  successors  to 
enter  into  and  upon  all  and  singular  the  premises  granted,  or  intended  so 
to  be,  and  to  sell  and  dispose  of  the  same,  and  all  benefit  and  equity  of 
redemption  of  the  said  mortgagor,  his  heirs,  executors,  administrators,  suc- 
cessors and  assigns  therein,  at  public  auction,  according  to  the  act  in  such 
case  made  and  provided,  and  as  the  attorney  of  the  mortgagor  for  that  pur- 
pose duly  authorized,  constituted  and  appointed,  to  make  and  deliver  to 
the  purchaser  or  purchasers  thereof  a  good  and  sufficient  deed  or  deeds  of 
conveyance  for  the  same  in  fee  simple  (or  otherwise,  as  the  case  may  be)  and 
out  of  the  money  arising  from  such  sale,  to  retain  the  principal  and  interest 
which  shall  then  be  due,  together  with  the  costs  and  charges  of  advertise^ 
ment  and  sale  of  the  said  premises,  rendering  the  overplus  of  the  purchase- 
money,  if  any  there  shall  be,  unto  the  mortgagor,  his  heirs,  executors, 
administrators,  successors  or  assigns,  which  sale  so  to  be  made  shall  forever 
be  a  perpetuffl  bar  both  in  law  and  equity  against  the  mortgagor,  his  heirs» 
successors  and  assigns,  and  against  all  other  persons  claiming  or  to  claim 
the  premises,  or  any  part  thereof  by,  from  or  under  him,  them  or  any  of 
them. 

3,  Mortgagor  to  keep  buildings  insxured. — A  covenant  /*  that  the  mort- 
gagor will  keep  the  buildings  on  the  said  premises  insured  against  loss  by 
fire,  for  the  benefit  of  the  mortgagee,*'  must  be  construed  as  meaning  that 
the  mortgagor,  his  heirs,  successors  and  assigns  will,  during  all  the  time 
until  the  money  secured  by  the  mortgage  shall  be  fully  paid  and  satisfied, 
keep  the  buildings  erected  on  the  premises  insured  against  loss  or  damage 
by  fire,  to  an  amount  and  in  a  company  to  be  approved  by  the  mortgagee, 
and  will  assign  and  deliver  the  policy  or  policies  of  such  insurance  to  the 
mortgagee,  his  executors,  administrators,  successors  or  assigns,  so  and  in 
such  manner  and  form  that  be  and  they  shall  at  all  time  and  times,  until 
the  full  payment  of  said  moneys,  have  and  hold  the  said  policy  or  policies 
as  a  collateral  and  further  security  for  the  payment  of  said  money,  and  in 
default  of  so  doing,  that  the  mortgagee  or  his  executors,  administrators, 
successors  or  assigns,  may  make  such  insurance  from  year  to  year,  in  a  sum 
not  exceeding  the  principal  sum  for  the  purposes  aforesaid,  and  pay  the 
premium  or  premiums  therefor,  and  that  the  mortgagor  will  pay  to  the  mort- 
gagee, his  executors,  administrators,  successors  or  assigns,  such  premium  or 
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preminms  so  paid,  with  interest  from  the  time  of  payment,  on  demand,  and 
that  the  same  shall  be  deemed  to  be  secured  by  the  mortgage,  and  shall  be 
collectible  thereupon  and  thereby  in  like  manner  as  the  principal  moneys, 
and  in  default  of  such  payment  by  the  mortgagor,  his  heirs,  executors, 
administrators,  successors  or  assigns,  or  of  assignment  and  delivery  of 
policies  as  aforesaid  the  whole  of  the  principal  sum  and  interest  secured  by 
the  mortgage  shall,  at  the  option  of  the  mortgagee,  his  executors,  adminis- 
trators, successors  or  assigns,  immediately  become  due  and  payable. 

4.  Mortgagor  to  give  farther  aMurance  of  title.—  A  covenant  that  the 
mortgagor  *'  will  execute  any  further  necessary  assurance  of  the  title  to  said 
premises,  and  will  forever  warrant  said  title,"  must  be  construed  as  meaning 
that  the  mortgagor  shall  and  will  make,  execute,  acknowledge  and  deliver 
in  due  form  of  law,  all  such  further  or  other  deeds  or  assurances  as  may  at 
any  time  hereafter  be  reasonably  desired  or  required  for  the  more  fully  and 
effectually  conveying  the  premises  by  the  mortgage  described,  and  thereby 
granted,  or  intended  so  to  be,  unto  the  said  mortgagee,  his  executors, 
administrators,  successors  or  assigns,  for  the  purpose  aforesaid,  and  unto 
all  and  every  person  or  persons,  corporation  or  corporations,  deriving  any 
estate,  right,  title  or  interest  therein,  under  the  said  indenture  of  mortgage, 
or  the  power  of  sale  therein  contained,  and  the  said  granted  premises  against 
the  said  mortgagor,  and  all  persons  claiming  through  him  will  warrant  and 
defend. 

L.  1890,  ch.  475, 1  4,  unchsuaged  in  substance. 

g  220.  CoiiBtruction  of  grant  of-  appurtenanoes  and  of  all  the  right* 
and  estate  of  grantor. —  In  any  grant  or  mortgage  of  freehold  interests  in 
real  estate,  the  words,  '*  together  with  the  appurtenances  and  all  the  estate 
and  rights  of  the  grantor  in  and  to  said  premises,"  must  be  construed  as 
meaning,  together  with  all  and  singular  the  tenements,  hereditaments  a'nd 
appurtenances  thereunto  belonging,  or  in  anywise  appertaining,  and  the 
reversion  and  reversions,  remainder  and  remainders,  rents,  issues  and  profits 
thereof,  and  also  all  the  estate,  right,  title,  interest,  dower  and  right  of  dower, 
curtesy,  and  right  of  curtesy,  property,  possession,  claim  and  demand  what- 
spever,  both  in  law  and  in  equity,  of  the  said  grantor  of,  in  and  to  the  said 
granted  premises  and  every  part  and  parcel  thereof,  with  the  appurtenances. 

L.  i8go,  ch.  475, 1  a,  unchanged  in  substance. 

§  221.  Construction  of  gprant  in  executor's  or  trustee's  deed  of  appur- 
tenances, and  of  the  estate  of  testator  and  grantor. —  In  any  deed  by  an 
executor  of,  or  trustee  under  a  will,  the  words  *'  together  with  the  appurte- 
nances and  also  all  the  estate  which  the  said  testator  had  at  the  time  of  his 
decease  in  said  premises,  and  also  the  estate  therein  which  said  grantor  has 
or  has  power  to  convey  or  dispose  of,  whether  individually  or  by  virtue  of 
said  will  or  otherwise,"  must  be  construed  as  meaning,  together  with  all 
and  singular  the  tenements,  hereditaments  and  appurtenances  thereunto 
belonging,  or  in  anywise  appertaining,  and  the  reversion  and  reversions, 
remainder  and  remainders,  rents,  issues  and  profits  thereof;  and  also  all  the 
estate,  right,  title,  interest,  property,  possession,  claim  and  demand  what- 
soever, both  in  law  and  equity,  which  the  said  testator  had  in  his  lifetime, 
and  at  the  time  of  his  decease,  or  which  the  said  grantor  has  or  has  power 
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to  convey  or  dispose  of,  whether  individaally  or  by  virtue  of  the  said  last 
will  and  testament  or  otherwise,  of,  in  and  to  the  said  granted  premises, 
and  every  part  and  parcel  thereof,  with  the  appurtenances. 
L.  1890,  ch.  475, 1  3,  unchanged  in  substance. 

%  %22.  Covenants  to  bind  representatiTes  of  s^rantor  and  mortgagor 
and  enure  to  tlie  benefit  of  whom. —  All  covenants  contained  in  any  grant 
or  mortgage  of  real  estate  bind  the  heirs,  executors,  administrators,  suc- 
cessors and  assigns,  of  the  grantor  or  mortgagor,  and  enure  to  the  benefit 
of  the  heirs,  executors,  administrators,  successors  and  assigns  of  the  grantee 
or  mortgagee  in  the  same  manner  and  to  the  same  extent,  and  with  like 
effect  as  if  such  heirs,  executors,  administrators,  successors  and  assigns 
were  so  named  in  such  covenants,  unless  otherwise  in  said  grant  or  mort- 
gage expressly  provided. 

L.  1890,  ch.  475,  %  5,  unchanged  in  substance. 

§  223.  Short  forms  of  deeds  and  mortgages.—  The  use  of  the  following 
forms  of  instruments  for  the  conveyance  and  mortgage  of  real  property  is 
lawful,  but  this  section  does  not  prevent  or  invalidate  the  use  of  other 
forms: 

SCHEDULE  A. 
Deed  with  Full  Ctovenants. 

This  indenture,  made  the day  of ,  in  the  year  eighteen 

hundred  and ,  between .of  (insert  residence)  of  the  first  part, 

and of  (insert  residence)  of  the  second  part. 

Witnesseth,  that  the  said  party  of  the  first  part,  in  consideration  of 

dollars  lawful  money  of  the  United  States,  paid  by  the  party  of  the  second 
part,  doth  hereby  grant  and  release  unto  the  said  party  of  the  second  part, 
his  heirs  and  assigns  forever  (description),  together  with  the  appurtenances 
and  all  the  estate  and  rights  of  the  party  of  the  first  part  in  and  to  said 
premises. 

To  have  and  to  hold  the  above  granted  premises  unto  the  said  party  of 
the  second  part,  his  heirs  and  assigns  forever.  And  the  said  party  of  the 
first  part  doth  covenant  with  said  party  of  the  second  part  as  follows: 

First.  That  the  party  of  the  first  part  is  seized  of  said  premises  in  fee  sim- 
ple, and  has  good  right  to  convey  the  same. 

Second.  That  the  party  of  the  second  part  shall  quietly  enjoy  the  said 
premises. 

Third.  That  the  said  premises  are  free  from  incumbrances. 

Fourth.  That  the  party  of  the  first  part  will  execute  or  procure  any  fur- 
ther necessary  assurance  of  the  title  to  said  premises. 

Fifth.  That  the  party  of  the  first  part  will  forever  warrant  the  title  to 
said  premises. 

In  witness  whereof,  the  said  party  of  the  first  part  hath  hereunto  set  his 
hand  and  seal  the  day  and  year  first  above  written. 

In  presence  of: 
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SCHEDULE  B. 

Bxecutor'fl  Deed. 

This  indenture,  made  the day  of ,  eighteen  hundred  and 

between as  executor  of  the  last  will  and  testament  of 

,  late  of ,  deceased,  of  the  first  part,  and  of ,  of 

second  part,  witnesseth: 

That  the  said  party  of  the  first  part,  by  virtue  of  the  power  and  authority 
to  him  given  in  and  by  the  said  last  will  and  testament,  and  in  consider- 
ation of dollars,  lawful  money  of  the  United  States,  paid  by  the 

said  party  of  the  second  part,  doth  hereby  grant  and  release  unto  the  said 
party  of  the  second  part,  his  heirs  and  assigns  forever  (description)  together 
with  the  appurtenances,  and  also  all  the  estate  which  the  said  testator  had 
at  the  time  of  his  decease  in  said  premises,  and  also  the  estate  therein 
which  the  said  party  of  the  first  part  has  or  has  power  to  dispose  of,  whether 
individually  or  by  virtue  of  said  will  or  otherwise. 

To  have  and  to  hold  the  above  granted  premises  unto  the  said  party  of 
the  second  part,  his  heirs  and  assigns  forever. 

And  the  said  party  of  the  first  part  covenants  with  said  party  of  the  sec- 
ond part  that  the  party  of  the  first  part  has  not  done  or  suffered  anything 
whereby  the  said  premises  have  been  incumbered  in  any  way  whatever. 

In  witness  whereof  the  said  party  of  the  first  part  has  hereunto  set  his 
hand  and  seal  the  day  and  year  first  above  written. 

In  the  presence  of: 

SCHEDULE  C. 

ICorigage. 

This  indenture,  made  the    day  of ,  in   the  year  eighteen 

hundred  and , between  ...    .of ,  party  of  the  first  part,  and 

of ,  party  of  the  second  part. 

Whereas,  the  said is  justly  indebted  to  the  said  party  of  the  second 

part   in   the   sum   of dollars,    lawful   money  of   the  United   States, 

secured  to  be  paid  by  his  certain  bond  or  obligation,  bearing  even  date 

herewith,  conditioned  for  the  payment  of  the  said  sum  of dollars, 

on  the day  of ,  eighteen  hundred  and ,  and  the 

interest  thereon,    to  be  computed  from at   the   rate   of per 

centum  per  annum  and  to  be  paid 

It  being  thereby  expressly  agreed  that  the  whole  of  the  said  principal 
sum  shall  become  due  after  default  in  the  payment  of  interest,  taxes  or 
assessments^  as  hereinafter  provided. 

Now  this  indenture  witnesseth,  that  the  said  party  of  the  first  part,  for 
the  better  securing  the  payment  of  the  said  sum  of  money  mentioned  in  the 
condition  of  the  said  bond  or  obligation,  with  interest  thereon,  and  also  for 
and  in  consideration  of  one  dollar,  paid  by  the  said  party  of  the  second 
part,  the  receipt  whereof  is  hereby  acknowledged,  doth  hereby  grant  and 
release  unto  the  said  party  of  the  second  part,  and  to  his  heirs  (or  succes- 
bors)  and  assigns  forever  (description),  together  with  the  appurtenances. 
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and  all  the  estate  and  rights  of  the  party  of  the  first  put  In  tad  to  said 

premises. 

To  have  and  hold  the  above  granted  premises  unto  the  said  party  of  the 
second  part,  his  heirs  and  assigns  forever. 

Provided  always,  that  if  the  said  party  of  the  first  part,  his  heirs,  execu- 
tors or  administrators,  shall  pay  unto  the  said  party  of  the  second  part,  his 
executors,  administrators  or  assigns,  the  said  sum  of  money  mentioned  in 
the  condition  of  the  said  bond  or  obligation,  and  the  interest  thereon,  at 
the  time  and  in  the  manner  mentioned  in  the  said  condition,  that  then  these 
presents,  and  the  estate  hereby  granted,  shall  cease,  determine  and  be  void. 

And  the  said  party  of  the  first  part  covenants  with  the  party  of  the  second 
part  as  follows: 

1.  That  the  party  of  the  first  part  will  pay  the  indebtedness  as  herein- 
before provided,  and  if  default  be  made  in  the  payment  of  any  part  thereof, 
the  party  of  the  second  part  shall  have  power  to  sell  the  premises  therein 
described  according  to  law. 

2.  That  the  party  of  the  first  part  will  keep  the  buildings  on  the  said 
premises  insured  against  loss  by  fire  for  the  benefit  of  the  mortgagee. 

3.  And  it  is  hereby  expressly  agreed  that  the  whole  of  said  principal  sam 
shall  become  due  at  the  option  of  the  said  party  of  the  second  part  after 

default  in  the  payment  of  interest  for days,  or  after  default  in  the 

payment  of  any  tax  or  assessment  for days,  after  notice  and  demand. 

In  witness  whereof,  the  said  party  of  the  first  part  hath  hereunto  set  his 
hand  and  seal,  the  day  and  year  first  above  written. 
In  the  presence  of: 
L  Z890,  ch.  475, 1  6,  unchanged  in  substance. 

g  224.  When  contract  to  lease  or  sell  void. —  A  contract  for  the  leasing 

for  a  longer  period  than  one  year,  or  for  the  sale  of  any  real  property,  or 
an  interest  therein,  is  void,  unless  the  contract,  or  some  note  or  memoran- 
dum thereof,  expressing  the  consideration,  is  in  writing,  subscribed  by  the 
lessor  or  grantor,  or  by  his  lawfully  authorized  agent. 
R.  S.  3589-90,  pt.  II,  ch.  7,  tit.  I,  If  8-9,  unchanged  in  substance. 

§  225.  Effect  of  grant  or  mortgage  of  real  property  adversely  pos- 
sessed.—  A  grant  of  real  property  is  absolutely  void,  if  at  the  time  of  the 
delivery  thereof,  such  property  is  in  the  actual  possession  of  a  person  claim- 
ing under  a  title  adverse  to  that  of  the  grantor;  but  such  possession  does 
not  prevent  the  mortgaging  of  such  property,  and  such  mortgage,  if  duly 
recorded,  binds  the  property  from  the  time  the  possession  thereof  is  recov- 
ered by  the  mortgagor  or  his  representatives,  and  has  preference  over  any 
judgment  or  instrument,  subsequent  to  the  recording  thereof;  and  if  there  ' 
are  two  or  more  such  mortgages,  they  severally  have  preference  according 
to  the  time  of  recording  thereof,  respectively. 

R.  S.  8453,  pt'  II,  ch.  I,  tit.  II,  $1  147-148,  unchanged  in  substance. 

§  226.  Gonveydnces  with  intent  to  defraud  purchasers  and  encum- 
brancers void« —  A  conveyance  of  an  estate  or  interest  in  real  property,  or 
the  rents  apd  profits  thereof,  and  every  charge  thereon,  made  or  created 
with  intent  to  defraud  prior  or  subsequent  purchasers  or  encumbrancers, 
for  a  valuable  consideration,  of  the  same  real  property,  rents  or  profits,  is 
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Toid  as  against  such  purchasers  and  encumbrancers.  Such  a  conveyance  or 
charge  shall  not  be  deemed  fraudulent  in  favor  of  a  subsequent  purchaser 
or  encumbrancer,  who,  at  the  time  of  his  purchase  or  encumbrance,  has 
actual  or  legal  notice  thereof,  unless  it  appears  that  the  grantee  in  the  con- 
veyance, or  the  person  to  be  benefited  by  the  charge,  was  privy  to  the  fraud 
intended. 
R.  S.  9588,  pt.  II,  ch.  7,  tit.  I,  SS  i>a,  unchanged  in  substance. 

g  227.  Oonveyances  with  intent  to  defraud  creditors  void. —  A  convey- 
ance or  assignment  in  writing  or  otherwise,  of  an  estate,  interest,  or  exist- 
ing trust  in  real  property,  or  the  rents  or  profits  issuing  therefrom,  or  a 
charge  on  real  property,  or  on  the  rents  or  profits  thereof,  made  with  the 
intent  to  hinder,  delay  or  defraud  creditors,  or  other  persons,  of  their  law- 
ful suits,  damages,  forfeitures,  debts  or  demands,  or  a  bond  or  other  evi- 
dence of  debt  given,  suit  commenced  or  decree  or  judgment  suffered,  with 
the  like  intent,  is  void  as  against  every  person  so  hindered,  delayed  or 
defrauded. 

R.  S.  9593,  pt.  II,  ch.  7,  tit.  Ill,  %  X,  unchanged  in  substance  as  far  as  the  same  relates  to  real 
property. 

§  228.  Ck>nveyances  void  as  to  creditors,  purchasers  and  encum* 
brancers,  void  as  to  heirs  and  assigns. —  A  conveyance,  charge,  instru- 
ment or  proceeding,  declared  by  this  article  to  be  void  as  against  creditors, 
purchasers  or  encumbrancers,  is  equally  void  as  against  their  heirs,  suc- 
cessors, personal  representatives  or  assigns. 

R.  S.  a593,  pt.  II,  ch.  3,  tit.  Ill,  §  3,  unchanged  in  substance. 

§  229.  Fraudulent  intent,  question  of  fact. —  The  question  of  fraudulent 
intent  in  a  case  arising  under  this  article,  shall  be  deemed  a  question  of  fact 
and  not  of  law;  and  a  conveyance  or  charge  shall  not  be  adjudged  fraud- 
ulent as  against  creditors,  purchasers  or  encumbrancers,  solely  on  the  ground 
that  it  was  not  fouQded  on  a  valuable  consideration. 

R.  S.  pt.  II,  ch.  7,  tit.  Ill,  I  4,  unchanged  in  substance. 

§  230.  Bights  of  purchaser  and  encumbrancer  for  valuable  consid- 
eration protected. —  This  article  does  not  in  any  manner  affect  or  impair 
the  title  of  a  purchaser  or  encumbrancer  for  a  valuable  consideration,  unless 
it  appears  that  he  had  previous  notice  of  the  fraudulent  intent  of  his  imme. 
diate  grantor,  or  of  the  fraud  rendering  void  the  title  of  such  grantor. 

R.  S.  2593,  pt.  II,  ch.  7,  tit.  Ill,  I  5,  unchanged  in  substance. 

§  231.  Conveyances  with  power  to  revoke,  determine  or  alter.— A 
conveyance  of  or  charge  on  an  estate  or  interest  in  real  property,  contain- 
ing a  provision  for  the  revocation,  determination  or  alteration  of  the  estate 
or  interest,  or  any  part  thereof,  at  the  will  of  the  grantor,  is  void,  as  against 
subsequent  purchasers  and  encumbrancers,  from  the  grantor,  for  a  valuable 
consideration,  of  any  estate  or  interest  so  liable  to  be  revoked  or  determined, 
although  the  same  be  not  expressly  revoked,  determined  or  altered  by  the 
grantor,  by  virtue  of  the  power  reserved  or  expressed  in  the  prior  convey- 
ance or  charge. 

Where  a  power  to  revoke  a  conveyance  of  real  property  or  the  rents  and 
profits  thereof,  and  to  reconvey  the  same,  is  given  to  any  person,  other  than 
the  grantor  in  such  conveyance,  and  such  person  thereafter  conveys  the 
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same  real  property,  rents  or  profits  to  a  purchaser  or  encumbrancer  for  a 
valuable  consideration,  such  subsequent  conyeyance  is  valid,  in  the  same 
manner  and  to  the  same  extent  as  if  the  power  of  revocation  were  recited 
therein,  and  the  intent  to  revoke  the  former  conveyance  expressly  declared. 
If  a  conveyance  to  a  purchaser  or  encumbrancer,  under  this  section,  be 
made  before  the  person  making  it  is  entitled  to  execute  his  power  of  revo- 
cation, it  is  nevertheless  valid,  from  the  time  the  power  of  revocation  actually 
vests  in  such  person,  in  the  same  manner,  and  to  the  same  extent,  as  if  then 
made. 

R.  S.  asSft-Q,  pt.  II,  ch.  7,  tic.  I,  f{  3,  4,  5,  unchanged  in  substance. 

§  232.  Di8afQ.rmance  of  fraudulent  act  by  executor  and  others.—  An 

executor,  administrator,  receiver,  assignee  or  other  trustee,  may,  for  the 
benefit  of  creditors,  or  of  others  interested  in  real  property  held  in  trust, 
disaffirm,  treat  as  void  and  resist  any  act  done  or  transfer  or  agreement 
made  in  fraud  of  the  rights  of  any  creditor,  including  himself,  interested  in 
such  estate  or  property;  and  a  person  who  fraudulently  receives,  takes,  or 
in  any  manner  interferes  with  the  real  property  of  a  deceased  person,  or  an 
insolvent  corporation,  association,  partnership,  or  individual,  is  liable  to 
such  executor,  administrator,  receiver  or  other  trustee  for  the  same,  or  the 
value  thereof,  and  for  all  damages  caused  by  such  act  to  the  trust  estate. 

A  creditor  of  a  deceased  insolvent  debtor,  having  a  claim  or  demand 
exceeding  one  hundred  dollars  against  such  deceased,  may,  for  the  benefit 
of  creditors  or  others  interested  in  the  real  property  of  such  deceased,  dis- 
affirm, treat  as  void,  and  resist  any  act  done  or  conveyance,  transfer  or 
agreement  made  by  such  deceased  in  fraud  of  the  rights  of  any  creditor, 
including  himself,  and  may  maintain  an  action  to  set  aside  such  act.  con- 
veyance, transfer  or  agreement,  without  having  first  obtained  a  judgment 
on  such  claim  or  demand;  but  the  same,  if  disputed,  may  be  established  on 
the  trial.  The  judgment  in  such  action  may  provide  for  the  sale  of  the 
premises  or  property  involved,  when  a  conveyance  or  transfer  thereof  is  set 
aside,  and  that  the  proceeds  thereof  be  brought  into  court  o*-  paid  into  the 
proper  surrogate's  court  to  be  administered  according  to  law. 

R.  S.  2594;  L.  1858,  ch.  314,  at  am.  by  L.  1889,  ch.  487,  and  L.  1894,  ch.  740,  unchanged  in 
substance. 

g  233.  When  remainderman  may  pay  interest  owed  by  life  tenant. — 
Whenever  real  property  held  by  any  person  for  life  is  encumbered  by  mort- 
gage or  other  lien,  the  interest  on  which  should  be  paid  by  the  life  tenant, 
and  such  life  tenant  neglects  or  refuses  to  pay  such  interest,  the  remainder- 
man may  pay  such  interest,  and  recover  the  amount  thereof,  together  with 
interest  thereon  from  the  time  of  such  payment,  of  the  life  tenant. 

L.  1894,  ch.  3x5,  unchanged  in  substance. 

§  234.  Powers  of  courts  of  equity  not  abridged.—  Nothing  contained  in 
this  article  abridges  the  powers  of  courts  of  equity  to  compel  the  specific 
performance  of  agreements  in  cases  of  part  performance. 

R.  S.  3590,  pt.  II,  ch.  7,  tit.  I,  S  10,  unchanged  in  substance. 
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ARTICLE  VIII. 
Beoording  Instnunents  Aflfecting  Seal  Property. 

Sktion  t40.  Definitions ;  effect  of  article. 
a4i.  Recording  of  conveyance*. 

a4a.  By  whom  conveyance  must  be  acknowledged  or  prored. 
•43.  Recording  of  conveyances  heretofore  acknowledged  or  proved. 
•44.  Recording  executory  contracts  and  powers  of  attorney. 
•45.  Recording  of  letters  patenjt. 

•46.  Recording  copies  of  instruments  which  are  in  secretary  of  state's  office. 
•47.  Certified  copies  may  be  recorded. 
•48.  Acknowledgments  and  proofs  within  the  state. 
•49.  Acknowledgments  and  proofs  in  other  states. 
•50.  Acknowledgments  and  proofs  in  foreign  countries. 
•51.  Acknowledgments  and  proofs  by  married  women. 
•5a.  Requisites  of  acknowledgments. 
•S3.  Proof  by  subscribing  witness. 
•S4.  Compelling  witnesses  to  testify. 
•55.  Certificate  of  acknowledgment  or  proof. 
•56.  When  certificate  to  state  time  and  place. 
•57.  When  certificate  must  be  under  seal. 
•58.  Acknowledgment  by  corporation  and  form  of  certificate. 
•59.  When  county  clerk's  authentication  necessary. 
•60.  When  other  authentication  necessary. 
•61.  Contents  of  certificate  of  authentication. 
•6s.  Recording  of  conveyances  acknowledged  or  proved  without  the  scmte,  whea 

parties  and  certifying  officer  are  dead. 
•63.  Proof  where  witnesses  are  dead. 
•64.  Recording  books. 
•65.  Indexes. 
•66.  Order  of  recording. 
•67.  Certificate  to  be  recorded. 
•68.  Time  of  recording. 
•69.  Certain  deeds  deemed  mortgages. 
•70.  Recording  discharge  of  mortgage. 
971.  Effect  of  recording  assignment  of  mortgage. 
•79.  Recording  of  conveyances  made  by  treasurer  of  Connecticut. 
•73.  Revocation  to  be  recorded. 
974.  Penalty  for  using  long  forms  of  covenants. 
•75.  Certain  acts  not  affected. 

•76.  Actions  to  have  certain  instruments  Canceled  of  record. 
•77.  Officers  guilty  of  malfeasance  liable  for  damages. 

g  240.  Deflnitions;  effect  of  article. —  The  term  "real  property"  as 
used  in  this  article,  includes  lands,  tenements  and  hereditaments  and  chat- 
tels real,  except  a  lease  for  a  term  not  exceeding  three  years.  The  term 
*'  purchaser,"  includes  every  person  to  whom  any  estate  or  interest  in  real 
property  is  conveyed  for  a  valuable  consideration,  and  every  assignee  of  a 
mortgage,  lease  or  other  conditional  estate.  The  term  **  conveyance," 
includes  every  written  instrument,  by  which  any  estate  or  interest  in  real 
property  is  created,  transferred,  mortgaged  or  assigned,  or  by  which  the 
title  to  any  real  property  may  be  affected,  including  an  instrument  in  exe- 
cution of  a  power,  and  although  the  power  be  one  of  revocation  only; 
except  a  will,  a  lease  for' a  term  not  exceeding  three  years,  an  executory 
contract  for  the  sale  or  purchase  of  lands,  and  an  instrument  containing  a 
power  to  convey  real  property  as  the  agent  or  attorney  for  the  owner  o( 
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such  property.  The  term  **  recording  officer/'  means  the  coanty  clerk  of  the 
county,  except  in  the  counties  of  New  York,  Kings  or  Westchester,  where 
it  means  the  register  of  the  county. 

This  article  does  not  apply  to  leases  for  life  or  lives,  or  for  years,  hereto- 
fore  made,  of  lands  in  either  of  the  counties  of  Albany,  Ulster,  Sullivan, 
Herkimer,  Dutchess,  Columbia,  Delaware  or  Schenectady. 

R.  S.  3449,  pt.  II,  ch.  X,  tit.  II,  %  1x4;  R.  S.a475,  pt.  II,  ch.  3,  %%  36,37, 38,39,  4a,  43, unchanged 
in  substance,  except  that  the  operation  of  the  last  paragraph  is  confined  to  leases  heretofore 
made. 

§  241.  Becording  of  conveyances. — A  conveyance  of  real  property, 
within  the  state,  on  being  duly  acknowledged  by  the  person  executing  the 
same,  or  proved  as  required  by  this  chapter,  and  such  acknowledgment  or 
proof  duly  certified  when  required  by  this  chapter,  may  be  recorded  in  the 
office  of. the  clerk  of  the  county  where  such  real  property  is  situated. 
Every  such  conveyance  not  so  recorded  is  void  as  against  any  Subsequent 
purchaser  in  good  faith  and  for  a  valuable  consideration,  from  the  same 
vendor,  his  heirs  or  devisees,  of  the  same  real  property  or  any  portion 
thereof,  whose  conveyance  is  first  duly  recorded. 

R.  S.  3469,  pt.  II,  ch.  3,  %  X,  unchanged  in  substance.  In  Payner  v.  Wilson,  X5  Wend.  469^ 
held:  That  the  statute  avoiding  an  unrecorded  deed  as  against  a  purchaser  in  good  faith,  etc., 
applies  only  to  successive  purchasers  from  same  grantor. 

§  242.  By  whom  conveyance  must  be  acknowledged  or  proved. — 

Except  as  otherwise  provided  by  this  article,  such  acknowledgment  can  be 
made  only  by  the  person  who  executed  the  conveyance,  and  such  proof  can 
be  made  only  by  some  other  person,  who  was  a  witness  of  its  execution, 
and  at  the  same  time  subscribed  his  name  to  the  conveyance  as  a  witness. 
R.  S.  2470,  pt.  II,  ch.  3,  %  4,  in  part,  unchanged  in  substance. 

§  243.  Recording  of  conveyances  heretofore  acknowledged  or  proved. 

—  A  conveyance  of  real  property,  within  the  state,  heretofore  executed,  and 
heretofore  acknowledged  or  proved,  and  certified,  so  as  to  be  entitled  to 
be  read  in  evidence,  of  recorded,  under  the  laws  in  force  at  the  time  when 
so  acknowledged  or  proved,  but  which  has  not  been  recorded,  is  entitled  to 
be  read  in  evidence,  and  recorded  in  the  same  manner,' and  with  the  like 
effect,  as  if  this  chapter  had  not  been  passed. 

If  heretofore  executed,  but  not  proved  or  acknowledged,  it  maybe  proved 
or  acknowledged  in  the  same  manner  as  conveyances  hereafter  executed 
and  with  like  effect. 

R.  S.  pt.  II,  ch.  3,  f{  aa,  33,  unchanged  in  substance. 

§  244.  Recording  executory  contracts  and  powers  of  attorney. —  An 

executory  contract  for  the  sale  or  purchase  of  real  property,  or  an  instru- 
ment containing  a  power  to  convey  real  property,  as  the  agent  or  attorney 
for  the  owner  of  the  property,  acknowledged  or  proved,  and  certified,  in 
the  manner  to  entitle  a  conveyance  to  be  recorded,  may  be  recorded  by  the 
recording  officer  of  any  county  in  which  any  of  the  real  property  to  which 
it  relates  is  situated, 
R.  S.  3475,  pt.  II,  ch.  3,  S  39,  unchanged  in  substance. 

g  245.  Recording  of  letters  patent. — Letters  patent,  issued  under  the 
great  seal  of  the  state,  gr&nting  real  property,  may  be  recorded  in  the 
county  where  such  property  is  situated,  in  the  same  manner  and  with  like 
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effect,  es  a  conTeyance  duly  acknowledged  or  proved  and  certified  so  m  to 
entitle  it  to  be  recorded. 
R.  S.  •478,  L.  1845,  ch.  ixo,  I  X,  unchanf  ed  in  substance. 

g  246.  Becoxding:  copies  of  instruments  which  are  in  secretary  of 
state's  office. —  A  copy  of  an  instrument  affecting  real  property,  within  the 
state,  recorded  or  filed  in  the  office  of  the  secretary  of  state,  certified  in 
the  manner  required  to  entitle  the  same  to  be  read  in  evidence,  may  be 
recorded  with  such  certificate,  in  ihe  office  of  any  recording  officer  of  the 
state. 

R,  S.  2476,  L.  1839,  ch.  395,  S  5t  unchanged  in  substance. 

§  247.  Certified  copies  may  be  recorded. —  A  copy  of  a  record,  or  of  any 
recorded  instrument,  certified  or  authenticated  so  as  to  be  entitled  to  be 
read  in  evidence,  may  be  again  recorded  in  any  office  where  the  original 
would  be  entitled  to  be  recorded.  Such  record  has  the  same  effect  as  if  the 
original  were  so  recorded.  A  copy  of  a  conveyance  or  mortgage  affecting 
separate  parcels  of  real  property  situated  in  different  counties,  or  of  the 
record  of  such  conveyance  or  mortgage  in  one  of  such  counties,  certified  or 
authenticated  so  as  to  be  entitled  to  be  read  in  evidence,  may  be  recorded 
in  any  county  in  which  any  such  parcel  is  situated,  with  the  same  effect  as 
if  the  original  instrument  authenticated  as  required  by  section  two  hun- 
dred and  fifty-nine  of  this  chapter  were  so  recorded. 

R.  S.  3477,  L.  1843,  ch.  azo,  $  5«  ^^  am.  by  L.  1893,  ch.  i8a,  unchanged  in  substance. 

§  248.  Acknowledgments  and  proofs  within  the  state.— The  acknowl- 
edgment or  proof  of  a  conveyance  of  real  property  within  the  state  may  be 
made  at  any  place  within  the  state,  before  a  justice  of  the  supreme  court; 
or  within  the,  district  wherein  such  officer  is  authorized  to  perform  official 
duties,  before  a  judge,  clerk,  deputy  clerk,  or  special  deputy  clerk  of  a 
court,  a  notary  public,  or  the  mayor  or  recorder  of  a  city,  a  justice  of  the 
peace,  surrogate,  special  surrogate,  special  county  judge,  or  commissioner 
of  deeds. 

R.  S.  9470,  pt.  II,  ch.3,  §4,  subd.  I,  unchanged  in  substance,  except  that  mayors  and  record- 
ers are  restricted  to  their  respective  cities. 

§  249.  Acknowledgments  and  proofii  in  other  states. —  The  acknowl- 
edgment or  proof  of  a  conveyance  of  real  property,  within  the  state,  may 
be  made  without  the  state,  but  within  the  United  States,  before  either  of 
the  following  officers  acting  within  his  jurisdiction,  or  of  the  court  to  which 
he  belongs: 

1.  A  judge  of  the  supreme  court,  of  the  circuit  court  of  appeals,  of  the 
circuit  court,  or  of  the  district  court  of  the  United  States. 

2.  A  judge  of  the  supreme,  superior,  or  circuit  court  of  a  state. 

3.  A  mayor  of  a  city. 

4.  A  commissioner  appointed  for  the  purpose  by  the  governor  of  the  state. 

5.  Any  officer  of  a  state,  authorized  by  the  laws  thereof  to  take  the 
acknowledgment  or  proof  of  deeds  to  be  recorded  therein. 

R.  S.  3470,  pt.  II,  ch.  9, 1  4,  subd.  9;  Id.  9476,  L.  1899,  ch.  999,  part;  Id.  9477,  L.  1845,  ch.  109; 
Id.  9478,  L.  1848,  ch.  195,  $  1;  Id.  9479,  L.  1850,  ch.  970,  f  i;  Id.  3315,  L.  1899,  ch.  998, 1 1, 
naehanged  an  substance.    See  Executive  L.  {|  87-88. 

§  250.  Acknowledgments  and  proofs  in  foreign  countries.^  The 
acknowledgment  and  proof  of  a  conveyance  of  real  property  within  the 
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state,  may  be  made  without  the  United  States  before  either  of  the  follow, 
ing  officers: 

1.  An  ambassador,  a  minister  plenipotentiary,  minister  extraordinary,  min- 
ister resident,  or  charge  des  affairs  of  the  United  States,  residing  and 
accredited  within  the  country. 

2.  A  consul-general,  vice-consul  general,  deputy  consul-general,  vice-con- 
sul  or  deputy-consul,  a  consular  or  vice-consular  agent,  or  a  consul  or  com- 
mercial or  vice-commercial  agent  of  the  United  States,  residing  within 
the  country. 

3.  A  commissioner  appointed  for  the  purpose  by  the  governor,  and  acting 
within  his  own  jurisdiction. 

4.  A  person  specially  authorized  for  that  purpose  by  a  commission,  nnder 
the  seal  of  the  supreme  court,  issued  to  a  reputable  person,  residing  in  or 
going  to  the  country  where  the  acknowledgment  or  proof  is  so  to  be  taken. 

5.  If  within  the  dominion  of  Canada,  it  may  also  be  made  before  any 
judge  of  a  court  of  record;  or  before  any  officer  of  such  dominion  author- 
ized by  the  laws  thereof  to  take  the  acknowledgment  or  proof  of  deeds  to 
be  recorded  therein. 

6.  If  within  the  United  Kingdom  of  Great  Britain  and  Ireland  or  the 
dominions  thereunto  belonging,  it  may  also  be  made  before  the  mayor,  pro- 
vost or  other  chief  magistrate  of  a  city  or  town  therein. 

R.  S.  2470,  pc.  II,  ch.  3,  II  5,  6,  7,  8,  as  am.  by  L.  1883,  ch.  80;  Id.  2476,  L.  1839,  ch.  sm;  Id. 
a48a,  L.  1863,  ch.  246,  as  am.  by  L.  1888,  ch.  246;  Id.  2483,  L.  1870,  ch.aoS;  L.  18493,  ch.  1*3. 
While  this  bill  was  pending  in  the  Legislature,  another  bill  passed  both  houses,  giving  to  a 
** vice-consul-general  or  a  deputy  consul-general*'  the  same  power  to  take  acknowledgments 
as  that  possessed  by  a  consul-general.  The  Legislature,  therefore,  amended  this  section 
accordingly. 

ff 

§  251.  Acknowledgments   and   proofs   by   married    women. —  The 

acknowledgment  or  proof  of  a  conveyance  of  real  property,  within  the  state, 

or  of  any  other  written  instrument,  may  be  made  by  a  married  woman  the 

same  as  if  unmarried. 

R.  S.  S471,  pt.  II,  ch.  3,  H  10,  ii;  Id.  2487,  L.  1879,  ch.  249,  as  am.  by  L.  1880,  ch.  300. 
unchanged  in  substance. 

g  252.  Requisites  of  acknowledgments. —  An  acknowledgment  must 
not  be  taken  by  any  officer  unless  he  knows  or  has  satisfactory  evidence, 
that  the  person  making  it  is  the  person  described  in  and  who  executed  such 
instrument. 

R.  S.  2471,  pt.  II,  ch.  3,  |9i  unchanged  in  substance. 

§  253.  Proof  by  subscribing  witness. —  Where  the  execution  of  a  con- 
veyance is  proved  by  a  subscribing  witness,  such  witness  must  state  his  own 
place  of  residence,  and  that  he  knew  the  person  described  in  and  who 
executed  the  conveyance. 

The  proof  must  not  be  taken  unless  the  officer  is  personally  acquainted 
with  such  witness,  or  has  satisfactory  evidence  that  he  is  the  same  person, 
who  was  a  subscribing  witness  to  the  conveyance. 

R.  S.  2472,  pt.  II,  ch.  3,  I  12,  unchanged  in  substance. 

§254.  Oomi>elling  witnesses  to  testify. —  On  the  application  of  •  a 
grantee  in  a  conveyance,  his  heir  or  personal  representative,  or  of  a  person 
claiming  under  either  of  them,  verified  by  the  oath  of  the  applicant,  stating- 
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that  a  witness  to  the  conveyance,  residing  in  the  county  where  the  applica- 
tion  is  made,  refuses  to  appear  and  testify  concerning  its  execution,  and 
that  such  conveyance  can  not  be  proved  without  his  testimony,  any  officer 
authorized  to  take,  within  the  state,  acknowledgment  or  proof  of  convey- 
ance of  real  property  may  issue  a  subpoena,  requiring  such  witness  to  attend 
and  testify  before  him  concerning  the  execution  of  the  conveyance.  A  per- 
son who,  on  being  duly  served  with  such  a  subpoena,  without  reasonable 
cause  refuses  or  neglects  to  attend  or  refuses  to  answer  under  oath  concern- 
ing the  execution  of  such  conveyance,  forfeits  to  the  person  injured  one 
hundred  dollars;  and  may  also  be  committed  to  prison  by  the  officer  who 
issued  the  subpoena,  there  to  remain  without  bail,  and  without  the  liberties 
of  the  jail,  until  he  answers  under  oath  as  required  by  this  section. 

R.  S.  347a,  pt.  II,  ch.  3,  H  13,  14,  unchanged  in  substance,  except  that  the  provision  except- 
ing commissioners  of  deeds  from  the  officers  who  may  issue  subpoenas  has  been  omitted. 

§  255.  Certificate  of  acknowledgment  or  prool — An  officer  taking  the 
acknowledgment  or  proof  of  a  conveyance  must  indorse  thereupon  or 
attach  thereto,  a  certificate,  signed  by  himself,  stating  all  the  matters 
required  to  be  done,  known  or  proved  on  the  taking  of  such  acknowledg- 
ment or  proof;  together  with  the  name  and  substance  of  the  testimony  of 
each  witness  examined  before  him,  and  if  a  subscribing  witness,  his  place 
of  residence. 

R.  S.  3479,  pt.  II,  ch.  3, 1  15,  unchanged  in  substance. 

§  256.  When  certificate  to  state  time  and  place.--  Where  the  acknowledg- 
ment or  proof  is  taken  by  a  commissioner  appointed  by  the  governor,  for  a 
city  or  county  within  the  United  States,  and  without  the  state,  the  certificate 
must  also  state  the  day  oa  which,  and  the  town  and  county  or  the  city  in 
which,  the  same  was  taken. 

'    R.  S.  2480,  L.  1850,  ch.  STo,  S  5,  as  am.  by  L.  x88o,  ch.  115,  unchanged  in  substance.    See 
Executive  L.  S  88. 

g  257.  When  certificate  must  be  under  seaL —  Where  a  certificate  of 
acknowledgment  or  proof  is  made  by  a  commissioner  appointed  by  the 
governor,  or  by  the  mayor  or  other  chief  magistrate  of  a  city  or  town  with- 
out the  United  States,  or  by  a  minister,  charge  des  afifairs,  consul-general, 
vice-consul-general,  deputy-consul-general,  vice-consul  or  deputy  consul, 
consular  or  vice-consular  agent,  or  consul  or  commercial  or  vice-commercial 
agent,  of  the  United  States,  it  must  be  under  his  seal  of  office,-  or  the  seal 
of  the  consulate  to  which  he  is  attached. 

All  acknowledgments  or  proofs  of  deeds,  mortgages  or  other  instruments 
relating  to  real  property,  the  certificates  of  which  were  made  in  the  form 
required  by  the  laws  of  this  state,  by  a  consul-general,  vice-consul-general, 
deputy-consul-general,  vice-consul,  deputy-consul,  consular  agent,  vice- 
consular  agent,  consul  or  commercial  agent  or  vice-commercial  agent  of 
the  United  States  prior  to  the  first  day  of  April,  eighteen  hundred  and 
ninety-six,  are  confirmed. 

R.  S.  9471,  pt.  II,  ch.  3,  S  7;  Id-  34831  L-  '863,  ch.  346,  |i  i,  a;  Id.  3485,  L.  1875,  ch.  136,  $  i> 
See  note  to  %  250.    The  date  of  April  i,  i8g6,  was  also  fixed  by  the  bill  there  referred  to. 

g  258.  Acknowledgment  by  corporation  and  form  of  certificate.—  The 
acknowledgment  of  a  conveyance  or  other  instrument  by  a  corporation^ 
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must  be  made  by  some  officer  thereof  authorized  to  execute  the  same  by  the 
board  of  directors  of  said  corporation.  The  certificate  of  acknowledg- 
ment must  be  in  substantially  the  following  form,  the  blanks  being  prop- 
erly filled. 

State  of  New  York,  j 

County  of »  r '*  * 

On  the day  of in  the  year , 

before    me    personally   came to   me   known,   who,   being 

by  me  duly  sworn,  did  depose  and  say  that  he  resided  in ; 

that  he  is  the  (president  or  other  officer)  of  the  (name  of  corporation),  the 

corporation  described  in  and  which  executed  the  above  instrument;  that  he 

knew  the  seal  of  said  corporation;  that  the  seal  affixed  to  said  instrument 

was  such  corporate  seal;  that  it  was  so  affixed  by  order  of  the  board  of 

directors  of  said  corporation,  and  that  he  signed  his  name  thereto  by  like 

order. 

(Signature  and  office  of  officer  taking  acknowledgment.) 

If  such  corporation  have  no  seal,  that  fact  must  be  stated  in  place  of  the 
statements  required  respecting  the  seal 

New. 

§  259.  When  county  clerk's  authentication  neceasary.—  A  certificate 
of  acknowledgment  or  proof,  made  within  the  state,  by  a  commissioner  of 
deeds,  justice  of  the  peace,  or,  except  as  otherwise  provided  by  law,  by  e 
notary  public,  does  not  entitle  the  conveyance  to  be  read  in  evidence  or 
recorded,  except  within  the  county  in  which  the  officer  resides  at  the  time 
of  making  such  certificate,  unless  authenticated  by  a  certificate  of  the  clerk 
of  the  same  county.  But  this  section  does  not  apply  to  a  conveyance  exe- 
cuted by  an  agent  for  the  Holland  Land  company,  or  of  the  Pulteney  estate, 
lawfully  authorized  to  convey  real  property. 

R.  S.  1479-3,  pt.  II,  ch.  3,  H  z8  in  part,  19,  unchanged  in  substance. 

§  260.  When  other  authentication  necessary. —  In  the  following  cases 
ft  certificate  of  acknowledgment  or  proof  is  not  entitled  to  be  read  in  evi- 
dence or  recorded  unless  authenticated  by  the  following  officers,  respectively: 

1.  Where  the  original  certificate  of  acknowledgment  or  proof  is  made  by 
A  commissioner  appointed  by  the  governor,  by  the  secretary  of  state. 

2.  Where  made  by  a  judge  of  a  court  of  record  in  Canada,  by  the  clerk  of 
the  court. 

3.  Where  made  by  the  officer  of  a  state  of  the  United  States,  or  of  the 
dominion  of  Canada  auth9rized  by  the  laws  thereof  to  take  the  acknowl- 
edgment or  proof  of  deeds  to  be  recorded  therein,  by  the  secretary  of  state 
of  the  state,  or  the  clerk,  register,  recorder  or  prothonotary  of  the  county  in 
which  the  officer  making  the  original  certificate  resided,  when  the  certifi- 
cate was  made,  or  by  the  clerk  of  any  court  of  that  county,  having  by  law 
a  seal. 

R.  S.  1479*  L*  x^S^i  ch.  970, 1 4;  Id.  9483,  L.  XS70,  ch.  908,  f  1;  Id.  9485,  L.  i87S«ch.  tjft,  1 9;  Id. 
•479,  L.  1848,  ch.  X9$,  I  9,  as  am.  by  L.  1894,  ch.  794,  unchanged  in  substance. 

g  96z.  Contents  of  certificate  of  authentication^  An  officer  authenti- 
cating a  certificate  of  acknowledgment  or  proof  must  sabjoin  or  attach  to 
the  original  certificate  a  certificate  under  his  hand,  aad  if  he  has,  purtaaaft 
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to  law,  an  official  seal,  under  such  seal.  Except  when  the  original  certi6- 
cate  is  made  by  a  judge  of  a  court  of  record  in  Canada,  such  certificate  of 
authentication  must  specify  that,  at  the  time  of  taking  the  acknowledg- 
ment or  proof,  the  officer  taking  it  was  duly  authorized  to  take  the  same; 
that  the  authenticating  officer  is  acquainted  with  the  former's  handwriting, 
or  has  compared  the  signature  to  the  original  certificate  with  that  deposited 
in  his  office  by  such  officer;  and  that  he  verily  believes  the  signature  to  the 
original  certificate  is  genuine;  and  if  the  original  certificate  is  required  to 
be  under  seal,  he  must  also  certify  that  he  has  compared  the  impression  of 
the  seal  affixed  thereto  with  the  impression  of  the  seal  of  the  officer  who 
took  the  acknowledgment  or  proof  deposited  in  his  office,  and  that  he  verily 
believes  the  impression  of  the  seal  upon  the  original  certificate  is  genuine. 
A  clerk's  certificate  authenticating  a  certificate  of  acknowledgment  'or 
proof,  taken  before  a  judge  of  a  court  of  record  in  Canada,  must  specify 
that  there  is  such  a  court;  that  the  judge  before  whom  the  acknowledg- 
ment of  proof  was  taken,  was,  when  it  was  taken,  a  judge  thereof;  that 
such  court  has  a  seal;  that  the  officer  authenticating  is  clerk  thereof,  that 
he  is  well  acquainted  with  the  handwriting  of  such  judge,  and  verily 
believes  his  signature  is  genuine. 

R.  S.  3480,  L.  1850,  ch.  970,  %  4;  Id.  3485,  L.  X875,  ch.  136,  $  a;  Id.  3479,  L.  1848,  ch.  195,  S  3,  as 
Am.  by  L.  1867,  ch.  557;  Id.  2483,  L.  1870,  ch.  908, 1 1,  unchanged  in  substance. 

g  262.  Becording  of  conveyances  acknowledged  or  proved  without 
the  state,  where  parties  and  certifying  officer  are  dead. — Where  the 
execution  of  a  conveyance  of  real  property  within  this  state  is  acknowl- 
edged or  proved  according  to  the  laws  of  any  other  state  of  the  United 
States,  and  a  certificate  of  the  acknowledgment  or  proof  signed  by  the  offi- 
cer taking  it  is  annexed  to  or  indorsed  upon  the  instrument,  if  such  officer 
and  the  grantor  or  mortgagor  be  dead  and  the  death  of  all  of  them  be 
proved  by  affidavit,  sworn  to  in  such  state  before  an  officer  authorized  by 
its  laws  to  administer  an  oath  therein,  the  conveyance,  with  the  affidavit  or 
affidavits  annexed  thereto,  on  being  authenticated  as  required  by  this  sec- 
tion, may  be  read  in  evidence  and  recorded  in  the  same  manner,  and  with 
like  efifect,  as  if  the  conveyance  was  acknowledged  or  proved  and  certified 
as  required  by  the  laws  of  this  state. 

To  entitle  such  conveyance  and  affidavits  to  be  read  in  evidence,  or 
recorded,  a  certificate  of  the  clerk,  recorder,  register  or  prothonotary  of 
the  county  in  which  the  deceased  officer  resided,  authenticating  his  signa- 
ture, and  also  certifying  that  the  conveyance  is  acknowledged  or  proved  in 
all  respects,  as  required  by  the  laws  of  such  state,  must  be  annexed  to  the 
original  certificate;  and  a  like  certificate  of  such  clerk,  recorder,  register  or 
prothonotary,  authenticating  the  signature  of  the  officer,  before  whom  the 
affidavits  proving  the  deaths  were  taken,  must  be  annexed  to  tnch  affidavits. 
The  affidavits  on  being  recorded,  are  presumptive  evidence  of  the  matters 
of  fact,  required  to  be  stated  therein. 

R.  S.  1480,  L.  1858,  ch.  159,  fi  >»  Of  unchanged  in  subiuaca. 

%  363.  Proof  where  witnesses  are  dead.^  Where  the  witnestei  to  a  cob- 

veyance,  authorized  to  be  recorded,  are  dead,  its  execution  may  be  proTed 

before  any  officer  authorixed  to  take  within  the  state  the  acknowledgment 

sad  proof  of  conveyances,  other  than  a  commissioner  of  deeds,  a  aotarf 

79 
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public,  or  a  justice  of  the  peace.  The  proof  of  the  execution  must  be  made 
by  satisfactory  evidence  of  the  death  of  all  the  witnesses  thereto,  and  of 
the  handwriting  of  such  witnesses,  or  any  one  of  them,  and  of  the  grantor^ 
which  evidence,  with  the  name  and  residence  of  each  witness  examined^ 
must  be  set  forth  by  the  officer  taking  the  same,  in  his  certificate  of  proof. 
A  conveyance  so  proved,  and  certified,  may  be  recorded  in  the  proper  office^ 
if  the  original  conveyance  be  at  the  same  time  deposited  in  the  same  office^ 
there  to  remain  for  the  inspection  of  all  persons  desiring  to  examine  the 
same.  If  the  conveyance  affects  real  property  in  two  or  more  counties,  a 
certified  copy  of  the  conveyance,  with  the  proof  and  certificates,  may  be 
recorded  in  each  of  such  counties.  Such  recording  and  deposit  are  con- 
structive notice  of  the  execution  of  such  conveyance  to  all  purchasers  of  the 
same  real  property,  or  any  part  thereof,  from  the  same  vendor,  his  heirs  or 
assigns,  subsequent  to  such  recording,  but  do  not  entitle  the  conveyance  or 
the  record  thereof,  or  a  transcript  of  the  record  to  be  read  in  evidence. 
R.  S.  3474,  Pt«  111  ch.  3,  U3o~33i  unchnnged  in  substance. 

g  264.  Recording  books. —  Different  sets  of  books  must  be  provided  by 
the  recording  officer  of  each  county,  for  the  recording  of  deeds  and  mort- 
gages; in  one  of  which  sets,  he  must  record  all  conveyances  and  other  instru- 
ments absolute  in  their  terms  delivered  to  him,  pursuant  to  law,  to  be  so- 
recorded,  which  are  not  intended  as  mortgages,  or  securities  in  the  nature  of 
mortgages,  and  in  the  other  set,  such  mortgages  and  securities  delivered  to 
him. 

R.  S.  3470,  pt.  II,  ch.  3, 1  a,  unchanged  in  substance. 

§  265.  Indexes. —  Each  recording  officer  must  provide,  at  the  expense  of 
his  county,,  proper  books  for  making  general  indexes  of  instruments  recorded 
in  his  office,  and  must  form  indexes  therein,  so  as  to  afford  correct  and  easy 
reference  to  the  books  of  record  in  his  office.  There  must  be  one  set  of 
indexes  for  mortgages  or  securities  in  the  nature  of  mortgages,  and  another 
set  for  conveyances  and  other  instruments  not  intended  as  such  mortgages 
or  securities.  Each  set  must  contain  two  lists  in  alphabetical  order,  one 
consisting  of  the  names  of  the  grantors  or  mortgagors,  followed  by  the 
names  of  their  grantees  or  mortgagees,  and  the  other  list  consisting  of  the 
Aames  of  the  grantees  or  mortgagees,  followed  by  the  names  of  their 
grantors  or  mortgagors,  with  proper  blanks  in  each  class  of  names,  for  sub- 
sequent entries,  which  entries  must  be  made  as  instruments  are  delivered 
for  record. 

This  section,  so  far  as  relates  to  the  preparation  of  new  indexes,  shall 
not  apply  to  a  county  where  the  recording  officer  now  has  general  numerioil 
indexes. 

A  recording  officer  who  records  a  conveyance  of  real  property,  sold  by  vir« 
tue  of  an  execution,  or  by  a  sheriff,  referee  or  other  person,  pursuant  to  a 
judgment,  the  granting  clause  whereof  states  whose  right,  title  or  interest 
was  sold,  must  insert  in  the  proper  index,  under  the  head  *'  grantors,"  the 
name  of  the  officer  executing  the  conveyance,  and  of  each  person  whose 
right,  title  or  interest  is  so  stated  to  have  been  sold. 

VL  S.  a477,  L.  1843,  ch.  X99,  ||  t-3,  unchanged  in  substance.    The  last  paragraph  as  new  and 
Mams  to  be  a  desirable  provision,  conforming  the  law  to  f  1344,  Code  Civil  Procedure. 
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§  266.  Order  of  recording. —  Every  instrument,  entitled  to  be  recorded, 
must  be  recorded  by  the  recording  officer  in  the  order  and  as  of  the  time  of 
its  delivery  to  him  therefor,  and  is  considered  recorded  from  the  time  of 
such  delivery. 

R.  S.  3473,  pt.  II,  ch.  3,  §  34,  unchanged  in  substance. 

§  267.  Certificate  to  be  recorded.— The  certificate  of  the  acknowledgr. 
ment  or  proof  of  the  execution  of  an  instrument,  and  the  certificate  authen- 
ticating the  signature  or  seal  of  the  officer  so  certifying,  or  both,  if  required, 
must  be  recorded  together  with  the  instrument  so  acknowledged  or  proved; 
otherwise  neither  the  record  of  the  instrument  nor  a  transcript  thereof  can 
be  read  in  evidence. 

R.  S.  2473,  pt.  II,  ch.  3, 1  ao,  unchanged  in  substance. 

§  268.  Time  of  recording. —  The  recording  officer  must  make  an  entry  in 
the  record,  immediately  after  the  copy  of  every  instrument  recorded  by  him, 
stating  the  hour,  day,  month  and  year,  when  it  was  recorded,  and  must 
indorse  upon  every  such  instrument  a  certificate,  stating  the  time  as  afore- 
said, when,  and  the  book  and  page  where,  the  same  was  recorded. 

R.  S.  3473,  pt.  II,  ch.  3,  S  25,  unchariged  in  substance. 

§  269.  Certain  deeds  deemed  mortgagees. —  A  deed  conveying  real  prop- 
erty, which,  by  any  other  written  instrument,  appears  to  be  intended  only 
as  a  security  in  the  nature  of  a  mortgage,  although  an  absolute  conveyance 
in  terms,  must  be  considered  a  mortgage;  and  the  person  for  whose  benefit 
such  deed  is  made,  derives  no  advantage  from  the  recording  thereof,  unless 
every  writing,  operating  as  a  defeasance  of  the  same,  or  explanatory  of  its 
being  desired  to  have  the  effect  only  of  a  mortgage,  or  conditional  deed,  is 
also  recorded  therewith,  and  at  the  same  time. 

R.  S.  8470,  pt.  II,  ch.  3,  f  3,  unchanged  in  substance. 

§  270.  Becording  discharge  of  mortgage.—  A  mortgage,  registered  or 
recorded,  must  be  discharged  upon  the  record  thereof,  by  the  recording 
officer,  when  there  is  presented  tu  him  a  certificate  signed  by  the  mortgagee, 
his  personal  representative  or  assignee,  and  acknowledged  or  proved,  and 
certified,  in  like  manner  as  to  entitle  a  conveyance  to  be  recorded,  specify- 
ing that  the  mortgage  has  been  paid,  or  otherwise  satisfied  and  discharged. 
The  certificate  of  discharge,  and  the  certificates  of  its  acknowledgment  or 
proof,  must  be  recorded;  and  a  reference  must  be  made  to  the  book  and 
page  containing  such  record,  in  the  minute  of  the  discharge  of  such  mort- 
gage, made  by  the  officer  upon  the  record  thereof. 

R.  S.  3474,  pt.  II.  ch.  3,  IS  28,  39,  unchanged  in  substance. 

^  271.  Effect  of  recording  assignment  of  mortgage.— The  recording 
of  an  assignment  of  a  mortgage  is  not  in  itself,  a  notice  of  such  assignment 
to  a  mortgagor,  his  heirs  or  personal  representatives,  so  as  to  invalidate  a 
payment  made  by  either  of  them  to  the  mortgagee. 

R.  S.  3476,  pt.  II,  ch.  3,  I  41,  unchanged  in  substance. 

g  272.  Becording  of  conveyances  made  by  treasitrer  of  Connectieat. 

—A  conveyance  of  real  property,  executed  at  any  time  since  the  tenth  day 
of  March,  eighteen  hundred  and  twenty-five,  by  the  treasurer  of  the  state 
of  Connecticut,  acknowledged  by  him  before  the  secretary  of  svch  state» 
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and  the  acknowledgment  of  which  is  certified  by  such  secretary  of  state 
under  the  seal  of  such  state,  in  the  manner  required  for  the  acknowledg- 
ment and  certification   of  a  conveyance  within  this  state,  may  be  recorded 
in  the  proper  office  within  this- state,  without  further  proof  thereof. 
R.  S.  3473,  pt.  II,  ch.  3,  S  az,  unchanged  in  substance. 

§  273.  Kevocation  to  be  recorded. —  A  power  of  attorney  or  other  instru- 
ment, recorded  pursuant  to  this  article,  is  not  deemed  revoked  by  any  act 
of  the  party  by  whom  it  was  executed,  unless  the  instrument  containing 
such  revocation  is  also  recorded  in  the  same  office  in  which  the  instrument 
containing  the  power  was  recorded. 

R.  S.  3476,  pt.  II,  ch.  3,  S  40,  unchanged  in  substance. 

%  274.  Penalty  for  using  long*  forms  of  covenants. —  The  recording 
officer  of  any  county  may  charge  for  the  recording  of  an  instrument  con- 
taining any  of  the  covenants  mentioned  in  sections  two  hundred  and  eigh- 
teen and  two  hundred  and  nineteen  of  this  chapter,  at  large,  instead  of  the 
short  forms  thereof,  in  said  sections  contained,  the  sum  of  five  dollars  in 
addition  to  the  fees  chargeable  by  law  for  such  recording. 

L.  1890,  ch.  475, 1  7,  unchanged  in  substance,  except  that  instead  of  being  confined  to  the 
counties  of  New  York  and  Kings,  the  penalty  is  extended  to  the  whole  State. 

§275.  Certain  acts  not  affected. —  Nothing  contained  in  this  article 
repeals  or  affects  any  act  providing  for  recording  and  indexing  instruments 
affecting  real  property  in  the  city  of  New  York,  according  to  city  blocks  or 
other  limited  areas. 

New;  inserted  for  greater  caution. 

%  276.  Actions  to  have  certain  instruments  cancelled  of  record. —  An 
owner  of  real  property  or  of  any  undivided  part  thereof  or  interest  therein, 
may  maintain  an  action  to  have  any  recorded  instrument  in  writing  relating 
to  the  same,  other  than  those  required  by  law  to  be  recorded,  declared  void 
or  invalid,  or  to  have  the  same  cancelled  of  record  as  to  said  real  property, 
or  his  undivided  part  thereof  or  interest  therein. 

R.  S.  2487,  L.  z88o,  ch.  530,  $  z,  unchanged  in  substance. 

§  277.  Officers  guilty  of  malfeasance  liable  for  damages.— An  officer 
authorized  to  take  the  acknowledgment  or  proof  of  a  conveyance  or  other 
instrument,  or  to  certify  such  proof  or  acknowledgment,  or  to  record  the 
same,  who  is  guilty  of  malfeasance  or  fraudulent  practice  in  the  execution 
of  any  duty  prescribed  by  law  in  relation  thereto,  is  liable  in  damages  to 
the  person  injured. 

R.  S.  847$,  P*«  II<  ch.  3,  I  35,  unchanged  in  substance.  The  penal  provision  has  be«n 
omitted,  as  it  is  believed  the  same  is  fully  covered  bj  sections  117, 154,  itfs,  163, 164,  PmmI 
Cede.  

ARTICLE  IX. 
The  Descent  of  Seal  Pioperlj, 

ISCffieM  lie.  DefiaitioBS  and  use  of  terms;  effect  of 
ell.  General  role  of  descent. 
ele.  Lineal  descendants  of  equal  degree. 
■•3.  lineal  detceadantt  of  uaeqnal  degvM. 
•I4.  Wkea  fatber  iaheriti. 
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ftKTiON  985.  When  mother  inherits. 

a86.  When  collateral  relatives  inherit;  collateral  relatives  of  equal  degrees. 

987.  Brothers  and  sisters  and  their  descendants. 

a88.  Brothers  and  sisters  of  father  and  mother  and  their  descendants. 

s39.  Illegitimate  children. 

ago.  Relatives  of  the  half  blood. 

agx.  Cases  not  hereinbefore  provided  for. 

•ga.  Posthumous  children  and  relatives. 

•93.  Inheritance,  sole  or  in  common. 

ag4.  Alienism  of  ancestor. 

995.  Advancements. 

396.  How  advancements  adjusted. 

§  280.  Definitions  and  use  of  terms ;  effect  of  article. —  The  term  **  real 
property  "  as  used  in  this  article,  includes  every  estate,  interest  and  right, 
legal  and  equitable  in  lands,  tenements  and  hereditaments  except  such  as 
are  determined  or  extinguished  by  the  death  of  an  intestate  seized  or  pos- 
sessed thereof,  or  in  any  manner  entitled  thereto;  leases  for  years,  estates 
for  the  life  of  another  person;  and  real  property  held  in  trust,  not  devised 
by  the  beneficiary.  ** Inheritance"  means  real  property  as  herein  defined, 
descended  according  to  the  provisions  of  this  article;  the  expressions 
**  where  the  inheritance  shall  have  come  to  the  intestate  on  the  part  of  the 
father"  or  **  mother,"  as  the  case  may  be,  include  every  case  where  the 
inheritance  shall  have  come  to  the  intestate  by  devise,  gift  or  descent  from 
the  parent  referred  to,  or  from  any  relative  of  the  blood  of  such  parent. 

When  in  this  article  a  person  is  described  as  living,  it  means  living  at 
the  time  of  the  death  of  the  intestate  from  whom  the  descent  came;  when 
he  is  described  as  having  died,  it  means  that  he  died  before  such  intestate. 

This  article  does  not  affect  a  limitation  of  an  estate  by  deed  or  will,  or 
tenancy  by  the  curtesy  of  dower. 

R.  S.  2466,  0467,  pt.  II,  ch.  a,  %%  ao,  ax,  37,  a8,  09,  unchanjped  in  substance. 

§  281.  General  rule  of  descendant.  The  real  property  of  a  person  who 
dies  without  devising  the  same  shall  descend: 

1.  To  his  lineal  descendants. 

2.  To  his  father. 

3.  To  his  mother;  and 

4.  To  his  collateral  relatives,  as  prescribed  in  the  following  sections  of 
this  article. 

R.  S.  a463,  pt.  II,  ch.  s,  %  z,  unchanged  in  substance. 

§  282.  Lineal  descendants  of  equal  degree. —  If  the  intestate  leave 
descendants  in  the  direct  line  of  lineal  descent,  all  of  equal  degree  of  con- 
sanguinity to  him,  the  inheritance  shall  descend  to  them  in  equal  parts  how- 
ever remote  from  him  the  common  degree  of  consanguinity  may  be. 

R.  S.  3463,  pt.  II,  ch.  a,  S  9i  unchanged  in  substance. 

§  283.  Lineal  descendants  of  unequal  degree. —  If  any  of  the  descend, 
ants  of  such  intestate  be  living,  and  i&ny  be  dead,  the  inheritance  shall 
descend  to  the  living,  and  the  descendants  of  the  dead,  so  that  each  living 
descendant  shall  inherit  such  share  as  would  have  descended  to  him  had  all 
the  descendants  in  the  same  degree  of  consangainity  who  shall  have  died 
leaving  istne  been  living;  and  so  that  issue  of  the  descendants  who  shall 
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have  died  shall  respectively  take  the  shares  which  their  ancestor  would 
have  received. 
R.  S.  3463,  3464,  pt.  II,  ch.  a,  {§  3, 4,  unchanged  in  substance. 

§284.  When  father  inherits.— If  the  intestate  die  without  lawful 
descendants,  and  leave  a  father,  the  inheritance  shall  go  to  such  father, 
unless  the  inheritance  came  to  the  intestate  on  the  part  of  his  mother,  and 
she  be  living;  if  she  be  dead,  the  inheritance  descending  on  her  part  shall 
go  to  the  father  for  life,  and  the  reversion  to  the  brothers  and  sisters  of 
the  intestate  and  their  descendants,  according  to  the  law  of  inheritance  bjr 
collateral  relatives  hereinafter  provided;  if  there  be  no  such  brothers  or 
isisters  or  their  descendants  living,  such  inheritance  shall  descend  to  the 
father  in  fee. 

R.  S.  2464,  pt.  II,  ch.  a,  S  5«  as  ^o^.  by  L.  1830,  ch.  300, 1 13,  unchanged  in  substance. 

§285.  When  mother  inherits.— If  the  intestate  die  without  descend- 
ants and  leave  no  father,  or  leave  a  father  not  entitled  to  take  the  inherit- 
ance under  the  last  section,  and  leave  a  mother,  and  a  brother  or  sister,  or 
the  descendant  of  a  brother  or  sis'ter,  the  inheritance  shall  descend  to  the 
mother  for  life,  and  the  reversion  to  such  brothers  and  sisters  of  the  intes- 
tate as  may  be  living,  and  the  descendants  of  such  as  may  be  dead,  accord- 
ing to  the  same  law  of  inheritance  hereinafter  provided.  If  the  intestate 
in  such  case  have  no  brother  or  sister  or  descendant  thereof,  the  inherit- 
ance shall  descend  to  the  mother  in  fee. 

R.  S.  3464,  pt.  II,  ch.  s,  S  6,  unchanged  in  substance. 

g  286.  When  collateral  relatives  inherit ;  collateral  relatives  of  equal 

degrees. —  If  there  be  no  father  or  mother  capable  of  inheriting  the  estate, 
it  shall  descend  in  the  cases  hereinafter  specified  to  the  collateral  relatives 
of  the  intestate;  and  if  there  be  several  such  relatives,  all  of  equal  degree 
of  consanguinity  to  the  intestate,  the  inheritance  shall  descend  to  them  in 
equal  parts,  however  remote  from  him  the  common  degree  of  consanguinity 
may  be. 
R.  S.  3464,  pt.  II,  ch.  a,  {  7,  unchanged  in  substance. 

g  287.  Brothers  and  sisters  andthiBir  descendants.—  If  all  the  brothers 
and  sisters  of  the  intestate  be  living,  the  inheritance  shall  descend  to  them; 
if  any  of  them  be  living  and  any  be  dead,  to  the  brothers  and  sisters  living, 
and  the  descendants,  in  whatever  degree,  of  those  dead;  so  that  each  living 
brother  or  sister  shall  inherit  such  share  as  would  have  descended  to  him  or 
her  if  all  the  brothers  and  sisters  of  the  intestate  who  shall  have  died,  leav- 
ing issue,  had  been  living,  and  so  that  such  descendants  in  whatever  degree 
shall  collectively  inherit  the  share  which  their  parent  would  have  received 
if  living;  and  the  same  rule  shall  prevail  as  to  all  direct  lineal  descendants 
of  every  brother  and  sister  of  the  intestate  whenever  such  descendants  are 
of  unequal  degrees. 

R.  S.  3464,  3465,  pt.  II,  ch.  a,  fl  8,  9.  The  word  "  collectively "  was  inserted  by  the 
Legislature.  • 

g  288.  Brothers  and  sisters  of  father  and  mother  and  their  descend- 
ants.—  If  there  be  no  heir  entitled  to  take,  under  either  of  the  preceding 
sections,  the  inheritance,  if  it  shall  have  come  to  the  intestate  on  the  part 
of  his  father,  shall  descend: 
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1.  To  the  brothers  and  sisters  of  the  father  of  the  intestate  in  equal 
shares,  if  all  be  living. 

2.  If  any  be  living,  and  any  shall  have  died,  leaving  issue,  to  such  broth- 
ers  and  sisters  as  shall  be  living  and  to  the  descendants  of  such  as  shall 
have  died. 

3.  If  all  such  brothers  and  sisters  shall  have  died,  to  their  descendants. 

4.  If  there  be  no  such  brothers  or  sisters  of  such  father,  nor  any  descend- 
ants of  such  brothers  or  sisters,  to  the  brothers  and  sisters  of  the  mother  of 
the  intestate,  and  to  the  descendants  of  such  as  shall  have  died,  or  if  all  have 
died,  to  their  descendants. 

But,  if  the  inheritance  shall  have  come  to  the  intestate  on  the  part  of  his 
mother,  it  shall  descend  to  her  brothers  and  sisters  and  their  descendants; 
and  if  there  be  none,  to  the  brothers  and  sisters  of  the  father  and  their 
descendants,  in  the  manner  aforesaid. 

If  the  inheritance  has  not  come  to  the  intestate  on  the  part  of  either 
father  or  mother,  it  shall  descend  to  the  brothers  and  sisters  both  of  the 
father  and  mother  of  the  intestate,  and  their  descendants  in  the  same  manner. 

In  all  cases  mentioned  in  this  section  the  inheritance  shall  extend  to  the 
brothers  and  sisters  of  the  intestate's  father  or  mother,  as  the  case  may  be, 
or  to  their  descendants  in  like  manner  as  if  thev  had  been  the  brothers  and 
sisters  of  the  intestate. 

R.  S.  3465,  pc.  II,  ch.  a,  H  10,  II,  la,  13,  unchan^d  in  substance. 

§  289.  Illegitimate  cliildren. —  If  an  intestate  who  shall  have  been  ille* 
gitimate  die  without  lawful  issue,  or  illegitimate  issue  entitled  to  take, 
under  this  section,  the  inheritance  shall  descend  to  his  mother;  if  she  be 
dead,  to  his  relatives  on  her  part,  as  if  he  had  been  legitimate. 

If  a  woman  die  without  lawful  issue,  leaving  an  illegitimate  child,  the 
inheritance  shall  descend  to  him  as  if  he  were  legitimate. 

In  any  other  case  illegitimate  children  or  relatives  shall  not  inherit. 

R.  S.  S465,  pt.  II,  ch.  a,  H  14,  sq;  Id.  3468,  L.  1855,  ch.  547,  §  1,  unchanged  in  substance. 

§  29.  Belativee  of  the  half-blood.—  Relatives  of  the  half-blood  and  their 
descendants,  shall  inherit  equally  with  those  of  the  whole  blood  and  their 
descendants,  in  the  same  degree,  unless  the  inheritance  came  to  the  intes- 
tate by  descent,  devise  or  gift  from  an  ancestor;  in  which  case  all  those 
who  are  not  of  the  blood  of  the  ancestor  shall  be  excluded  from  such 
inheritance. 

R.  S.  3465,  pt.  II,  ch.  a,  1 15,  unchanged  in  substance. 

g  29Z.  Oaeee  not  hereinbefore  prorided  for. —  In  all  cases  not  provided 
for  by  the  preceding  sections  of  this  article,  the  inheritance  shall  descend 
according  to  the  course  of  common  law. 

R.  S.  3466,  pt.  II,  ch.  3,  $  16,  unchanged  in  substance. 

§  292.  Posthumous  children  and  relatives. —  A  descendant  or  a  relative 
of  the  intestate  begotten  before  his  death,  but  born  thereafter,  shall  inherit 
in  the  same  manner  as  if  he  had  been  born  in  the  lifetime  of  the  intestate 
and  had  survived  him. 

R.  S.  3466,  pt.  II,  ch.  a,  1 18,  unchanged  in  substance. 

g  293.  Inheritance,  sole  or  in  common. —  When  there  it  but  one  person 
entitled  to  inherit,  he  shall  take  and  hold  the  inheritance  solely;  when  an 
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inheritance  or  a  share  of  an  inheritance  descends  to  several  persons  thej 
shall  take  as  tenants  in  common,  in  proportion  to  their  respective  rights. 
R.  S.  1466,  pc.  II,  ch.  a,  $  17,  unchanged  in  substance. 

g  294.  Alienism  of  ancestor. —  A  person  capable  of  inheriting  under  the 
provisions  of  this  article,  shall  not  be  precluded  from  such  inheritance  bj 
reason  of  the  alienism  of  an  ancestor. 

R.  S.  2466,  pt.  II,  ch.  a,  §  aa,  unchanged  in  substance. 

§  29s.  Advancements. —  If  a  child  of  an  intestate  shall  have  beea 
advanced  by  him,  by  settlement  or  portion,  real  or  personal  property,  the 
value  thereof  must  be  reckoned  for  the  purposes  of  descent  and  distribu- 
tion  as  part  of  the  real  and  personal  property  of  the  intestate  descendible 
to  his  heirs  and  to  be  distributed  to  the  next  of  kin;  and  if  snch  advance- 
ment be  equal  to  or  greater  than  the  amount  of  the  share  which  such  child 
would  be  entitled  to  receive  of  the  estate  of  the  deceased,  such  child  and 
his  descendants  shall  not  share  in  the  estate  of  the  intestate;  but  if  it  be 
less  than  such  share,  such  child  and  his  descendants  shall  receive  so  much, 
only,  of  the  personal  property,  and  inherit  so  much  only  of  the  real  prop- 
erty, of  the  intestate,  as  shall  be  sufficient  to  make  all  the  shares  of  all  the 
children  in  the  whole  property,  including  the  advancement,  equal. 

The  value  of  any  real  or  personal  property  so  advanced,  shall  be  deemed 
to  be  that,  if  any,  which  was  acknowledged  by  the  child  by  an  instrument 
in  writing;  otherwise  it  must  be  estimated  according  to  the  worth  of  the 
property  when  given. 

Maintaining  or  educating  a  child,  or  giving  him  money  without  a  view  to 
a  portion  or  settlement  in  life  is  not  an  advancement. 

An  estate  or  interest  given  by  a  parent  to  a  descendant  by  virtue  of  a 
beneficial  power,  or  of  a  power  in  trust,  with  a  right  of  selection,  is  an 
advancement. 

R.  S.  8466,  3467,  pt.  II,  ch.  a,  II 83,  a4, 35,  a6;  Id.  3450,  pt.  II,  ch.  i,  tit.  II,  |  ia7,  ttachanged 
in  substance. 

§  296.  How  advancements  adjusted. —  When  an  advancement  to  be 
adjusted  consisted  of  real  property,  the  adjustment  must  be  made  out  of 
real  property  descendible  to  the  heirs.  When  it  consisted  of  personal  prop- 
erty, the  adjustment  must  be  made  out  of  the  surplus  of  the  personal  prop- 
erty to  be  distributed  to  the  next  of  kin.  If  either  species  of  property  is 
insufficient  to  enable  the  adjustment  to  be  fully  made,  the  deficiency  matt 
be  adjusted  out  of  the  other 

N«w;  drawn  to  correspond  with  the  provisions  of  the  Code  of  Civil  Procodnn. 


ARTICLE   X. 

■ 

Laws  Sepealed ;  When  to  Take  Sflbei. 

tbtliunt  900.  Laws  repealed. 

joi.  When  to  take  effect. 

SicnoN  300.  Laws  repealed. — Of  the  laws  enumerated  in  the  tchedsle 
hereto  annexed,  that  portion  specified  in  the  last  column  is  repealed. 

%  301.  When  to  take  eiflboti — This  chapter  shall  take  effect  oa  October 
1.18961. 
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SCHEDULE  OF  LAWS  REPEALED. 

Revised  Statutes,  part  II,  chapters  i,  2,  3 All,  except  §§  S,  6,  7 

of  tit.  I  of  ch.  I,  and 
§  63.  tit.  II.  ch.  I. 

Revised  Statutes,  part  II,  chapter  7,  title  I All. 

Laws  of  —  Chapter.  Section. 

1798 72 All. 

1802 49 All. 

1804 109 26. 

1805 : 25 All. 

1807 123 2. 

1808 175  All. 

1819 25 All. 

1829 222 All. 

1830 171 All. 

1834 272 AIL 

1835 275 All. 

1839  395 5. 

1843 87 AIL 

1843 199 All. 

1843 "o 5- 

1845 109 AIL 

1845 iio ^11- 

Z&45 lis AIL 

1848 195 AIL 

1855 547 AIL 

1857 576 AIL 

1858 259 AIL 

i860 322 AIL 

i860 345  AIL 

i860 396 All. 

1863 246 AIL 

1865 421 AIL 

1868 513 All. 

1870 208 AIL 

1872 120 All. 

1872 141 All. 

1872 358 AIL 

1874 261 All. 

1875 38 AIL 

1875 336 AIL 

X875 545 AIL 

1877 Ill All, 

1879 249 AIL 

1880 600 AIL 

1880 115 AIL 

1880 530 AIL 

l88« 275 AIL 
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Laws  of— 
1883  ... 
1884. . . . 
1886.... 
1888.... 
1889.... 
1890.... 
1890.... 
189I..  . 

189I 

1891.... 
1893. . . . 
1893 

1893.... 
1893.... 
1893.... 
1893  ... 
1894. . . . 

1894. . . . 

1895 

1895.... 


Chapter.  S«ctioB. 

80 All. 

36 All. 

357  All. 

346 All. 

43 All. 

61 All. 

475 All. 

100 All. 

173 Ail. 

309 All. 

308 All, 

616 All. 

133 All. 

183 All. 

307 All. 

599 All. 

315 AH. 

739 All. 

535 All. 

886 All. 


TABLE  SHOWING  DISPOSITION  OF  LAWS  REPEALED. 


R.  S.  8th 

Sees,  of 

ReTited  Statutes. 

Sections. 

ed.  page 

revisions. 

Notes. 

Pt.  II,  ch.  I,  tit.  I., 

I.... 

3418 

Const,  art.  i,  %  10. 

Pt.  II,  ch.  I,  tit.  I.. 

3.... 

3418... 

Public  Lands  L.  g  68. 

Pt.  II,  ch.  I.  tit.  I.. 

3.... 

3418 

Const,  art.  i,  g§  11,  I3. 

Pt.  II,  ch.  I,  tit.  I.. 

4.... 

8418 

Const,  art.  i,  g  11. 

Pt.  II,  ch.  I,  tit.  I.. 

8.... 

3419. . . . 

3 

Pt.  II,  ch.  I,  tit.  I.. 

9.... 

3419. . • . 

7 

Pt.  II,  ch.  I,  tit.  I.. 

10. . . . 

3419. . . . 

3 

Pt.  II,  ch.  I,  tit.  I.. 

II... . 

3419. . . 

Const,  art.  I,  g  15. 

Pt.  II,  ch.  I,  tit.  I.. 

13.... 

3419. . . . 

Superseded  by  Ind.  L., 
§  3,  and  Const,  art.  i, 
§15- 

Pt,  II,  ch.  I,  tit.  I.. 

13.... 

3430. . . . 

9 

Pt.  II,  ch.  I.  tit.  I.. 

14.... 

3430. .  . . 

Obsolete. 

Pt.  II,  ch.  I,  tit.  I.. 

15.... 

3430 

4 

Pt.  II,  ch.  I,  tit.  I.-. 

16... 

3430. . . . 

5 

Pt.  II,  ch.  I,  tit.  I.. 

17 

3430. . . . 

5   

Pt.  II.  ch.  I,  tit.  I.. 

18 

3431 

5 
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NOXKS 

OP  THB 

ORIGINAL  REVISERS  OF  THE  REVISED  STATUTES 

WITH  CROSS-REFERENCES  TO  THE  PAGES  OF 

THE  REAL  PROPERTY  LAW 

IN  THE  FOOT  NOTES. 


NOTES  OF  THE  ORIGINAL  REVISERS  OF 
THE  REVISED  STATUTES. 


PART  IL 


"CHAPTER  !.•• 

**  or  UUL   nOR&TT,  AND   OP   THE  NATURE,  QUAUTBt   AND   AUBRATION   OV 


*'  Tnu  I. —  0/  tJki  tmmrt  cf  nal ^cperty^  and  ikt  ptrtmu  €t^^Mi  #/  kMhf 

and  conveying  iskUet  therein,** 

**  AxncLB  I.—  O/  iAd  i^nmrt  ef  rtmi  pre^eriy^ 

[S  I.  Same  m  g  i  R.  S.]  Original  note.  **  New  in  terms,  but  implied  in  I 
R.  L.  380,  g  2."  « 

[%  s.  Seme  as  §  2  R.  S.]  Original  nete.  "  Bj  the  common  law,  lands  held 
in  tmst,  if  they  escheat  to  the  king,  are  held  by  him  free  from  the  trast, 
{^  Cruise,  464.)  The  same  doctrine  would  probably  be  applied  to  the  people 
of  this  state.  This  severe  rule  has,  in  part,  been  remedied  in  England,  by 
the  act  of  47  Geo.  Ill,  c.  29;  and  it  is  presumed  that  the  legislature  of  thii 
state,  will  be  equally  ready  to  amend  the  law  in  this  particular."  ' 

[§  5.  Same  as  g  5  R.  S.  except  the  words  after  **  inei^aeity,"  which  were 
added  by  the  legislature.]  Original  neU.  **  Guardianship  in  soccage,  is  of 
necessity  abolished  by  the  abolition  of  tenures,  so  that  it  seems  indispensa* 
ble  to  declare  to  whom  the  guardianship,  when  no  testamentary  or  other 
guardian  is  appointed,  shall  belong.  It  has  not  been  thought  adTisable  to 
adopt  the  rule  of  the  common  law,  that  the  guardianship  shall  belong  to 
the  next  of  kin,  to  whom  the  inheritance  could  not  by  possibility  descend, 
not  only  as  the  expediency  of  this  rule,  in  the  present  state  of  society,  is 
extremely  doubtful,  but  under  the  proTisions  of  the  revised  statute  of 
descents,  it  would  rarely  happen  that  such  a  relative  could  be  found,  or  if 
found,  the  very  remoteness  of  the  propinquity  would  be  a  sufficient  reason 
for  excluding  him  from  the  guardianship."' 

[g  6.  Same  as  g  6  R.  S.]  Original  note,  "  The  existence  of  a  guardian  in 
soccage,  is  recognised  in  g  20,  Tit.  3,  ch.  8,  part  2,  and  it  may  be  convenient 
to  retein  the  name  as  a  distinctive  appellation." 

Original  note  /^  g  3  and  4.  *'  All  lands  within  this  State  are  declared  to  be 
allodial,"  etc.^    The  3d  and  4th  sections  of  this  Article,  are  proposed  as 

*  Note  to  X  R.  S.  718,  g  X,  now  g  xo,  *'  The  Domestic  Relations  Law,"  art. 

art.  I,  Const,  p.  82,jftr/ra.  6,  g8o. 

*Note  to  I  R.  S.  718,  g  2,  now  g  68,  *Note  to  x  R.  S.  7x8,  gg  3  and  4, 

"  The  Public  Lands  Law.*'  now  in  the  State  Const.  (Art.  x,  gg  XX, 

'  Note  to  I  R.  S.  718,  g  5,  now  in  12,  p.  82,  tnpra). 


1270  Appendix  III. 

•  substitute  for  the  2d,  3d,  4th,  5th  and  6th  sections  of  the  act  *'  concern' 
ing tenures"  passed  Feb.  so,  1787,  which  are  in  the  following  words: 

**  II.  And  ht  it  further  enacted  hy  the  authority  afortsaid^  That  all  wardshi^^  liveriee^ 
primer  teisine  and  eueterlemain*^  value*  and  fer/eituret  cf  marriage^  by  reason  of  any 
tenure  by  hnif^t*  service^  and  all  mean  rates,  and  all  other  gifts,  grants  and  charges  incident 
or  arising  for  or  by  reason  of  wardehipe^  liveries^  primer  seiMins  and  eutterltmaine^  shall  be, 
and  hereby  are  declared  to  be  taken  away  and  discharged,  from  the  thirtieth  day  of  August, 
in  the  year  of  our  Lord  one  thousand  six  hundred  and  sixty-four:  And  that  elX  Jinee,J'er 
alienation*^  eeizure*  and  pardon*  /or  alienation*^  tenure  by  homage^  and  all  charge*  inci- 
dent or  arising  for  or  by  reason  of  ward*hip^  livery^  primer  *ei*in^  oueterlemain  or  tenure  by 
knight*  *ervice^  e*cuage^  and  also  reliefs  and  aid  pur  file  marrier^  exiA.  pur /air  fitm  chivalier^ 
and  all  other  charge*  incident  thereunto,  shall  be,  and  hereby  are  likewise  declared  to  be 
taken  away  and  discharged,  from  the  said  thirtieth  day  of  August,  in  the  year  of  our  Lord 
one  thousand  six  hundred  and  sixty-four ;  and  that  all  tenures  by  knight*  *ervice^  and  by 
knight*  *ervice  in  capite^  and  by  eoccage  in  capite^  and  the  fruits  and  consequents  thereof 
happened,  and  which  shall  or  may  hereafter  happen  or  arise  thereupon  or  thereby,  shall  be 
and  hereby  are  declared  to  be  taken  away  and  discharged,  and  forever  abolished ;  any  law, 
statute,  custom  or  usage  to  the  contrary  thereof  in  any  wise  notwithstanding. 

***III.  And  he  it  /urther  enacted  by  the  authority  a/ore*aid^  That  all  tenures  of  any 
honors,  manors,  lands,  tenements  or  hereditaments,  or  of  any  estate  of  inheritance  at  the 
common  law,  held  either  of  the  king  or  of  any  other  person  or  persons,  bodies  politic  or  cor- 
porate, at  any  time  before  the  fourth  day  of  July,  in  the  year  of  our  Lord  one  thousand 
seven  hundred  and  seventy-six,  are  hereby  declared  to  be  turned  into  /ree  and  common 
eoccage^  to  all  intents  and  purposes,  and  shall  be  construed,  adjudged  and  deemed  to  be  /ree 
and  common  eoccage  from  the  time  of  the  creation  thereof,  and  forever  thereafter,  and  that 
the  same  honors,  manors,  lands,  tenements  and  hereditaments,  shall  forever  hereafter  stand 
and  be  discharged  of  all  tenure  by  homage^  eecuage^  voyage*  royal  and  charge*  tor  the  same, 
wardthip*  incident  to  tenure  by  knight*  j#rvw,*and  value*  »nd /or/eiture*  e/  marriagr^ 
and  all  other  charge*  incident  to  tenure  by  knight*  eervice^  and  of  and  from  relie/%  nid  pur 
file  marrier^  and  aid  pur  /air  fitz  chivalier;  any  law,  statute,  usage  or  custom  to  th€  con- 
trary in  any  wise  notwithstanding. 

**  *  IV.  A  nd  be  it  /urther  enetcted  by  the  authority  a/ore*aid^  That  all  conveyances  and 
devices  of  any  manors,  lands,  tenements  or  hereditaments,  at  any  time  heretofore  made,  shall 
be  expounded  to  be  of  such  e£Eect,  as  if  the  same  manors,  lands,  tenements  and  heredita- 
ments had  been  then  held,  and  continued  to  be  holden  in /ree  and  cemmon  soccage  only ;  any 
law,  statute,  custom  or  usage  to  the  contrary  hereof  in  any  wise  notwithstanding. 

"  *  V.  Provided  alway*^  and  be  it  /urther  enacted  by  the  authority  a/oreeaid^  That  this 
act,  or  any  thing  herein  contained,  shall  not  take  away,  nor  be  construed  to  take  away  or  dis- 
charge, any  rents  certain,  or  other  services  incident  or  belonging  to  tenure  in  common  soc- 
cage, due  or  to  grow  due  to  the  people  of  this  state,  or  any  mean  lord,  or  other  private  person, 
or  the  fealty  or  distresses  incident  thereunto. 

"*  VI.  And  be  it  /urther  enacted  by  the  authority  a/ore*aidy  That  the  te&or«  upon  all 
gifts,  grants  and  conveyances  heretofore  made,  or  hereafter  to  be  made,  of  any  manors,  lands, 
tenements  or  hereditaments,  of  any  estate  of  inheritance,  by  any  letters  patent  under  the 
great  seal  of  this  state,  or  in  any  other  manner,  by  the  people  of  this  state,  or  by  the  commit 
siont^.s  of  forfeitures,  shall  be  and  remain  allodial^  and  not  /eudal^  and  shall  forever  here- 
after be  taken  and  adjudged  to  be  and  continue  in  free  and  pure  allodium  only;  and  shall  be 
forever  discharged  of  all  wardehip^  value  and  /or/*iture  0/  marriage^  livery^  primer  eeitin^ 
oueterlemain^  relie/^  aid  pur  file  marrier^  aid  pur  /air  fitz  chivalier  t  rent*^  render*^ /eaity 
and  all  other  eervice*  whatsoever;  any  law,  statute,  reservation,  custom  or  usage  to  the  con- 
trary hereof  in  any  wise  notwithstanding.' 

**  These  sections  except  the  last,  which  was  a  new  provision,  were  taken 
from  the  English  act,  ^/or  taking  away  the  courts  of  wards  and  Kvcries^  and 
tenures  in  capite^  and  by  knights  service*  &c.  (12  Charles  II.  chap.  24.) 

*'  The  day  named  in  our  act,  (August  30,  1664,)  is  not  the  date  of  the  origi- 
nal act,  which  was  passed  at  a  parliament  that  began  on  the  25th  of  April, 
1660,  and  which  declared  that  the  military  tenures  should  be  deemed  to  be 
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abolished  from  the.  24th  of  February,  1645.  The  day  named  in  our  act  was 
the  same  on  wliich  the  fort  and  town  of  New  Amsterdam  were  surrendered 
by  the  Dutch  governor  Stuyvesant,  to  Col.  Nicolls  and  the  English  forces, 
pursuant  to  the  capitulation  of  the  27th  of  August,  1664. 

**The  legislature  of  1787,  were  engaged  in  the  delicate  and  difficult  task 
of  selecting  such  English  statutes  as  were  proper  to  be  re-enacted  in  this 
state,  preparatory  to  the  general  repeal  of  the  remainder.  It  is  probable 
that  the  provisions  above  quoted,  so  far  as  they  relate  to  the  ancient  mili- 
tary tenures,  were  re-enacted  merely  from  abundant  caution;  for  it  is  diffi- 
cult to  perceive  any  necessity  for  the  formal  abolition  of  tenures  and  inci- 
dents of  tenures,  which  never  existed  in  this  colony. 

'*  A  stranger  to  our  history  would  be  inclined  to  suppose,  from  a  perusal 
of  the  act  of  1787,  that  the  military  tenures  existed  in  this  colony,  prior  to 
the  30th  of  August,  1664.  But  it  is  quite  certain  that  such  was  not  the  fact. 
Whilst  the  colony  was  under  the  Dutch  governments,  these  tenures,  and 
indeed  all  feudal  tenures,  were  unknown.  In  the  charter  granted  by  the 
states  general,  in  1621,  to  the  West  India  company,  the  latter,  were  empowered 
*  to  enter  into  contracts  and  alliances  with  the  princes  and  natives  of  the 
land/  and  were  required  ""to  advance  the  settlement  and  encourage  the  popu- 
lation of  the  territories  they  should  acquire.'  (i  Hazard's  Collections,  121.) 

**  In  1629,  the  company  established  a  series  of  privileges  and  exemptions, 
in  favor  of  persons  who  should  become  settlers  in  the  colony.  They  pro- 
vided that  any  person  who  should  plant  a  colony  of  fifty  souls,  should  be 
deemed  9^  patrocn;  should  be  entitled  to  select  lands  to  a  limited  extent; 
and  should  have  an  absolute  property  therein,  *  to  be  holden  of  the  company, 
as  an  eternal  inheritance,  without  its  ever  devolving  again  to  the  company.' 
They  also  granted  to  the  patroons  the  liberty  of  disposing  of  their  inherit- 
ances by  testament. 

**  Under  these  general  provisions  the  Dutch  inhabitants  appear  to  have 
held  their  lands  entirely  free  from  any  feudal  incident. 

**  By  the  second  article  of  the  capitulation  of  1664,  it  was  stipulated,  that 
the  people  should  still  continue  free  denizens,  and  should  enjoy  *  their 
lands,  houses  and  goods,  wheresoever  they  are  within  the  country,  and  dis- 
pose of  them  as  they  please.'  Section  11  is  as  follows:  *  The  Dutch  here 
shall  enjoy  their  own  customs  concerning  their  inheritances.'  The  treaty 
of  Breda^  by  which  the  British  title  to  the  colony  was  confirmed,  contains 
no  special  provision  bearing  upon  this  subject. 

**The  first  grant  from  Charles  II.  to  the  Duke  of  York,  bears  date  the 
I2th  of  March,  1664.  After  describing  the  premises  intended  to  be  granted, 
the  letters  patent  run  as  follows:  *  Together  with  all  the  lands,  islands,  soil, 
rivers,  harbors,  mines,  minerals,  quarries,  woods,  marshes,  waters,  lakes, 
fishing,  hawking,  hunting  and  fowling;  and  all  other  royalties,  profits,  com- 
modities and  hereditaments,  to  the  said  several  islands,  lands  and  premises 
belonging  and  appertaining,  with  their  and  every  of  their  appurtenances, 
and  all  our  estate,  right,  title,  interest,  benefit  and  advantage,  claim  and 
demand,  of,  in,  or  to,  the  said  lands  or  premises,  or  any  part  or  parcel 
thereof:  To  have  and  to  hold  all  and  singular  the  said  lands  and  premises, 
with  their  and  every  of  their  appurtenances  hereby  given  and  granted,  or 
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herein  before  mentioned,  to  be  giren  and  granted,  ante  our  laid  dearest 
brother  James,  Duke  of  York,  his  heirs  and  assigns  forever,  to  be  holden  of 
us,  our  heirs  and  successors,  as  of  our  manor  of  East-Greenwich,  in  our 
county  of  Kent,  in  free  and  common  soccage^  and  not  in  capiU  by  knight  service^ 
yielding  and  rendering,  and  the  said  James,'  Duke  of  York,  for  himself  and 
his  heirs  and  assigns,  doth  warrant  and  promise  to  yield  and  render  unto  us, 
our  heirs  and  successors,  of  and  for  the  same,  yearly  and  erery  year,  forty 
beaver  skins,  when  they  shall  be  demanded,  or  within  ninety  days  after  such 
demand  made.' 

'*The  confirmatory  letters  patent  granted  to  the  Duke  of  York  in  1674, 
have  the  same  clause  in  the  same  words. 

**  Pursuant  to  these  grants,  the  tenure  of  lands  in  the  colony  of  New 
York,  was  always  considered  as  of  common  soccage,  and  no  trace  can  be 
found  of  any  military  tenure.  In  the  act  *  declaring  what  are  the  rights  and 
privileges  of  their  Majesties'  subjects,  residing  within  their  province  of 
New  York,'  passed  in  1691,  (which  may  be  found  in  Bradford's  edition  of 
the  colonial  laws,  p.  i,)  it  is  expressly  declared,  that  *  all  the  lands  withia 
the  province  shall  be  esteemed  lands  of  freehold  and  inheritance,  in  free 
and  common  soccage,  according  to  the  tenor  of  East  Greenwich,  in  their 
Majesties'  realm  of  England.' 

"This  act  was  repealed  by  the  crown  in  1697,  in  consequence  of  objec- 
tions of  a  political  nature,  to  some  of  the  matters  contained  in  it;  but  the 
accuracy  of  the  provision  above  cited,  does  not  appear  to  have  been  contro- 
verted. This  shows  what  was  then  understood  to  be  the  law  of  the  colony 
on  this  point.  The  grants  made  by  the  colonial  government,  and  the  acts 
of  the  assembly  passed  anterior  to  the  revolution,  proceed  on  the  same 
principle.  It  is  also  explicitly  stated  by  the  historian,  Smith,  that  all  lands 
are  held  of  the  crown  by  soccage  tenure^  as  those  of  East  Greenwich,  at  home, 
in  the  county  of  Kent.'    (Smith's  History,  Albany  ed.  of  1814,  p.  37a.) 

**  The  foregoing  observations  and  references  render  it  quite  certain,  that 
the  military  tenures  and  their  incidents,  were  never  in  existence  in  this 
colony;  and  that  their  abolition  in  1787,  was  quite  unnecessary. 

"  In  regard  to  the  more  burthensome  incidents  of  soccage  tenure,  which 
are  formally  abolished  by  the  act  of  1787,  the  case  stands  on  somewhat 
different  ground.  Prior  to  the  act  of  Charles  II.  soccage  tenures  were  sub- 1 
ject  to  the  following  incidents:  I.  Homage  and  fealty.  2.  Rent  and  serv- 
ices certain.  3.  Aid  for  knighting  tke  son,  and  marrying  tke  eldest  daughter^ 
4.  Relief.  5.  Primer  seisin.  Wardship  till  14,  to  the  nearest  relative  to 
whom  the  inheritance  of  the  infant  cannot  descend.  7.  Marriages.  8.  Fines . 
for  alienation;  and,  9.  Escheat. 

**By  the  act  of  16  Charles  II.  soccage  tenures  were  freed  from  edds^  primer 
seisins^  marriages^  and  fines  for  alienation.  Reliefs  were  retained  by  the 
English  acts;  but  are  enumerated  in  our  act  of  1787,  (see  §  a  and  3,)  and  are 
thus  declared,  with  the  other  enumerated  incidents,  to  have  been  taken 
away  and  discharged,  from  the  30th  of  August,  1660.  It  this  part  of  the  act 
is  correct  in  point  of  fact,  it  would  seem  that  the  soccage  tenure,  as  known 
in  this  colony,  was  not  only  modified  agreeably  to  the  act  of  12  Charles  II. 
but  that  it  was  even  more  liberal,  in  its  exemptions  from  reliefs.  With  the 
single  exception  of  reliefs^  there  can  be  no  doubt,  that  under  the  grant  to 
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the  Dnke  of  York,  the  soccage  tenure  in  this  colony  must  have  stood  on  the 
same  ground  as  in  England  after  the  act  of  12  Charles  II.;  for  the  first  grant 
to  the  Duke  was  four  years  after  the  passage  of  that  act,  and  the  soccage 
tenure  of  the  *  manor  of  East-Greenwich '  had  already  received  all  the  modi> 
fications  of  that  act. 

'*It  is  therefore  proposed  to  omit  the  sections  above  quoted  from  the  act 
of  1787,  both  as  unnecessary  in  their  original  form,  and  as  calculated  to  pro> 
duce  erroneous  impressions,  in  regard  to  important  historical  facts.  It  is 
however  deemed  useful  to  declare  the  tenure  by  which  lands  shall  hereafter 
be  held  in  this  state,  both  for  the  purposes  of  general  information,  and  to 
remove  a  singular  diversity  which  now  exists  in  that  part  of  our  law.  By 
the  6th  section  of  the  act  of  1787,  the  tenure  of  all  lands  granted  by  tho 
people  of  this  state,  is  to  be  allodial^  and  not  feudal.  By  previous  sections, 
the  feudal  tenure  of  common  soccage  had  been  declared  to  be  the  tenure  of 
all  other  lands.  It  is  well  known  that  the  greater  part  of  our  lands  is  now 
held  aUodially^  under  titles  derived  from  the  people.  The  nature  of  these 
different  modes  of  title,  is  widely  different;  and  if  the  distinction  should 
be  retained,  it  may  give  rise  to  inconvenient  and  perplexing  consequences. 

**  In  the  case  of  Cornell  vs.  Lamb,  2  Cowen,  652,  it  was  decided  that  the 
common  law  right  of  distress  incident  to  lands  held  in  common  soccage, 
was  saved  by  the  fifth  section  of  the  act  of  1787;  and  that  in  all  cases  where 
the  landlord  is  entitled  to  the  reversion,  and  to  a  rent,  he  is  authorized  to 
distrain  for  such  rent,  without  any  authority  for  that  purpose  in  the  lease 
or  contract.  Justice  Woodworth  suggests,  that  independently  of  the  5th 
section,  the  right  to  distrain  would  remain  upon  every  demise  for  a  rent 
certain,  where  the  reversionary  interest  was  in  the  landlord;  and  that  this 
right  would  not  be  impaired  by  the  abolition  of  fealty,  and  all  other  services 
upon  lands  granted  by  the  state.  Chief  Justice  Savage  excepts  from  this 
remark,  lands  held  allodially  by  grant  from  the  state;  and  it  is  apprehended 
with  great  reason.  It  is  also  extremely  doubtful  whether  those  lands  are 
subject  to  guardianship  in  soccage,  or  to  escheat.  Indeed  there  would  be 
no  ground  for  supposing  them  liable  to  either  of  these  incidents  of  tenure, 
were  it  not  for  the  general  terms  used  in  some  other  statutes. 

**  Deeming  it  important  that  all  lands  in  this  state  should  be  held  upon 
an  uniform  tenure;  and  still  more  so,  that  all  lands  should  be  subject  to 
the  rent  and  services  which  have  heretofore  obtained  among  our  citizens, 
and  the  rights  annexed  thereto  by  the  common  law;  the  Revisers,  in  §  3, 
have  made  all  lands  allodial,  and  in  §  4,  have  expressly  subjected  them  to 
those  incidents  of  the  soccage  tenure." 

**  Akticlk  II. —  0/  th*  ptraons  capabU  0/ holding  and  conveying  land*^^ 
§  9,  adt>pUd  with  some  modification.  Original  note,  **  The  8th  section  of  the 
act  to  naturalize  and  to  prevent  the  avoidance  of  titles  in  certain  cases,  3d 
vol.  of  Greenleaf's  ed.  of  laws,  p.  280,  confirms  all  subsisting  titles  derived 
from  aliens,  and  vested  in  any  persons  who  were  at  that  time  inhabitants 
of  the  state,  and  subsequent  laws  containing  similar  provisions  ha/e   from 

*  ReTlsen'  notes  to  that  part  of  2  of  the  Real  Prop.  Law,  pp.  106  to 
the  R.  S.  now  embraced   in  article    143,  supra. 
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time  to  time  been  passed.     No  objection  is  perceived  to  a  general  and  pros- 
pective provision  of  the  same  character."^ 

[§  lo  R.  S.]  Original  note,  **  Conformable  to  the  first  part  of  §  i  of 
the  act  concerning  tenures,  (i  R.  L.  70.)  The  residue  of  the  original 
section,  saving  the  rights  of  chief  lords,  has  been  omitted  as  unneces- 
sary. It  was  taken  from  the  first  and  second  chapters  of  the  statute  quia 
emptores^  t8  Edward  I.  To  elude  the  restraints  imposed  by  the  feudal  law 
upon  the  alienation  of  the  fief,  the  practice  of  sub-infeudation  was  often 
resorted  to,  which,  by  dividing  the  fief  into  many  parts,  served  to  render 
the  inferior  tenant  independent  of  the  chief  lord,  and  indirectly  to  effect  a 
transfer  of  the  fief  itself.  This  practice  was  restrained  by  Magna  Charta, 
ch.  32,  which  provides  *  that  no  freeman  from  henceforth  shall  give  or  sell 
any  more  of  his  land,  but  so  that  of  the  residue  of  the  lands,  the  lord  of  the 
fee  may  have  the  service  due  to  him  which  belongeth  to  the  fee.'  But  as 
that  provision  was  not  sufficiently  general,  the  statute  of  quia  emptoret 
extended  it  still  farther.  There  seems  to  have  been  no  necessity  for  the 
re-enactment  of  this  statute  in  this  state;  the  state  of  things  which  gave 
rise  to  it  having  never  existed  in  the  colony  of  New-York,  and  the  rights  of 
lessors  and  their  grantees  against  lessees  and  the  assignees  of  lessees  being 
perfectly  secured  by  the  act  *  to  enable  grantees  of  reversions  to  take  advantage 
0/  the  conditions  to  be  performed  by  lessees,*     i  R.  L.  363."  • 

[§  n,  12,  R.  S.J     Originalnote.     **  See  Goodell  r*.  Jackson,  20  Johns.  693. "• 
[g  19  R.  S.]     Original  note.     "  The  2d  section  of  act  of  i8o3,  allows  mort- 
gages to  be  taken;  but  it  is  defective  in  omitting  the  right  of  a  mortgagee 
to  purchase,  which  is  supplied  by  the  latter  part  of  the  above  section.*'^ 

**  Title  II. —  Of  the  nature  and  qualities  of  estates  in  real  property^  and  the  aUena* 

tion  thereof*** 

"  Articlb  I.—  O/ike  creation  and  division  o/tsiates** 

*[§  2«  3t  4*  Same  as  enacted.]  Original  note  to  %  \.  *' At  common  law, 
where  an  estate  is  conveyed  or  devised  to  A,  and  if  he  die  without  issue  or 
without  heirs  of  his  body,  or  without  heirs  where  the  limitation  over  is  to 
an  heir,  then  to  B  in  fee,  A  takes  an  estate  tail,  on  which  the  limitation  to 
B  is  valid  as  a  remainder;  and  if  the  entail  be  not  barred,  the  fee  will  vest 
in  B,  or  his  heirs,  in  case  of  the  failure  of  the  issue  of  A,  at  any  distance  of 
time.  By  the  operation  of  our  statute  respecting  entails,  the  estate  of  A  is 
converted  into  a  fee  simple  absolute,  and  thus  the  remainder  to  B  and  his 
heirs  is  entirely  defeated.  Such  is  obviously  the  necessary  effect  of  giving 
to  the  first  taker  a  fee  simple  absolute,  and  would  also  be  the  result  of  the 
well  known  rule,  that  a  fee  cannot  be  limited  upon  a  fee,  even  by  way  of 

'NotetoiR.S.7i9,§9,m/rtf,p.  135.  •  Notes  to  that  part  of  the  R.  S.  now 

•Note  to  I  R.  S.  719,  §  10,  supra^  p.  embraced  in  article    3  of  the    Real 

116.  Prop.  Law,  pp.  145  to  409,  supra. 

»  Now   g  15,  art.  i,   Const.,  supra,  •Note  to  i  R.  S.  722,  gg  2,  3  and  4. 

p.  8^  now  gg  31,  32,  Real  Prop.  Law,  pp. 

*  Note  to  I  R.  S.  721,  g  19;  supra^  p.  172,  205,  supra. 
123. 
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use  or  executory  devise,  unless  upon  a  contingency  that  must  happen  within 
a  life  or  lives  in  being,  and  twenty-one  years  thereafter.  It  is  conceived, 
however,  that  the  object  of  the  legislature  in  abolishing  entails,  may  be 
effected,  without  sacrificing  (as  certainly  they  are  now  sacrificed)  the  rights 
of  the  persons  entitled  in  remainder.  The  object  of  the  legislature  was  to 
destroy  perpetuities,  in  other  words,  to  prevent  the  fee  from  being  rendered 
inalienable  beyond  a  certain  period;  and  this  object  is  completely  attained, 
if,  without  defeating  the  remainder,  we  confine  it  to  vest  within  the 
pe/iod  allowed  by  law  in  other  cases;  in  doing  this,  we  violate  no  rule  of 
public  policy,  and  we  comply,  we  may  be  assured,  with  the  intention  of 
the  person  creating  the  estate. 

**  In  most  cases,  it  is  expressed,  that  the  limitation  over  shall  take  effect 
on  the  event  of  the  first  taker's  *  dying  without  issue,  or  without  leaving 
issue; '  and  in  these  cases,  it  is  believed  that  the  meaning  which  the  law 
affixes  to  the  terms,  viz.  a  failure  of  issue,  at  any  period  however  remote, 
even  after  the  death  of  the  first  taker,  is  very  opposite  to  that  of  the  party 
by  whom  they  are  employed. 

'*  It  has  often  been  remarked  by  judges  in  England  and  in  this  country, 
that  it  is  not  probable  that  testators  are  aware  of  the  technical  construction 
given  by  the  courts  to  the  words  *  dying  without  issue; '  and  that  they 
undoubtedly  intend  by  them,  a  dying  without  issue,  living  ai  the  death  of  the 
person  named,  which  is  supposed  to  be  the  obvious  and  natural  meaning  of 
the  expressions. 

'*  It  is  true  that  Chancellor  Kent,  in  Anderson  v.  Jackson  (i6  Johns.  400), 
suggests,  that  *  this  notion  has  been  borrowed  by  one  judge  from  another, 
without  much  reflection,  or  examination  as  to  its  truth;'  and  he  gives  it  as 
his  opinion,  that  the  legal  interpretation  of  the  phrase  accords  with  the 
popular  understanding  of  its  signification.  The  Revisers,  however,  are 
strongly  inclined  to  the  general  opinion  above  stated. 

"  To  them,  it  seems  hardly  credible  that  a  person  not  conversant  with 
the  technical  rules  of  law,  would  ever  dream  of  the  construction  which 
those  rules  have  affixed  to  the  phrase.  If  this  is  so,  then  it  follows,  that 
the  law  of  this  state,  as  it  now  stands,  gives  to  the  first  devisee,  in  cases  of 
this  sort,  an  absolute  estate,  contrary  to  the  intention  of  the  grantor  or 
testator. 

"  It  may  be  asked,  even  where  the  limitation  over  is  plainly  expectant  on 
an  estate  tail,  as  where  an  estate  is  given  to  A  and  the  issue  of  his  body, 
and  on  the  determination  of  such  estate,  then  to  B  and  his  heirs,  why  should 
it  be  thought  necessary  to  defeat  entirely  the  remainder  over  ?  What  reason 
can  be  given  why  the  intentions  of  the  party  creating  the  estate  should  not 
be  carried  into  effect,  so  far  as  they  may  be  executed,  without  violating  the 
rules  of  law?     Those  intentions  evidently  were, 

"I.  That  the  first  taker  should  not  have  the  power  to  dispose  of  the 
estate,  so  as  to  destroy  the  remainder;  and, 

'"3.  That  in  the  event  of  his  dying  without  descendants  then  living,  com- 
petent to  take,  the  remainder  should  vest;  for  this  is  plainly  comprehended 
in  the  general  intention,  that  the  remainder  should  vest,  upon  the  failurtf 
of  issue,  at  any  period,  however  remote.  Now  these  intentions  art  clearly 
legal,  and  by  giving  them  effect,  we  certainly  execute, /ra /a»/(9,  the  wishes 
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of  the  party  creating  the  estate,  and  secure  it  to  those  who  were  the  direct 
objects  of  his  bounty.  We  do  that,  which  we  are  certain  the  party  himself 
would  have  declared,  in  terms,  should  be  done,  had  he  been  acquainted 
with  the  rules  of  law  forbidding  a  larger  exercise  of  his  discretion. 

**  The  tendency  of  the  sections  that  we  have  proposed,  to  prevent  litiga- 
tion, may  be  fairly  stated  as  an  additional  argument  in  favor  of  their  adop- 
tion. Nearly  every  case  that  has  arisen  in  our  own  courts,  in  relation  to 
executory  devises,  and  other  contingent  limitations,  has  turned  on  the 
question,  whether  the  first  taker  took  an  estate  tail,  or  in  other  words, 
whether  the  remainder  were  dependent  on  an  indefinite  failure  of  issue, 
(i  John.  R.  440;  lodo.  T2;  ib.  19;  11  do.  337;  i6do.  382;  i8do.  368;  2odo.483.) 

**  In  all  these  cases,  the  struggle  of  the  judges  to  support  the  limitation 
over,  by  confining  the  failure  of  issue  to  the  death  of  the  first  taker,  is  very 
manifest. 

*'  It  may  be  that  this  object  is  sometimes  accomplished  with  some  disre- 
gard of  former  authorities,  and  of  maxims  supposed  to  be  established;  bat 
this  is  only  a  proof  how  strongly  it  was  felt,  that  those  maxims  and  authori- 
ties were  repugnant  to  common  sense,  and  foreign  to  the  state  of  society 
and  habits  of  thought  that  now  prevail.  If  this  be  so,  would  it  not  be 
better  that  the  obnoxious  rules  should  be  swept  away  at  once,  by  direct 
legislative  enactment,  than  permit  them  to  be  slowly  undermined  and  sub* 
verted  by  the  subtleties  of  judicial  interpretations,  at  the  expense,  perhaps 
to  the  ruin,  of  a  succession  of  suitors,  and  at  the  hazard  of  plunging  the 
whole  law  on  the  subject  into  endless  uncertainty?^ 

[§  6.  Same  as  enacted,  except  that  the  concluding  words  were  altered  by 
the  legislature,  from  '' chatUlinterest,"  to  '' chattel  real  "^  Original  note,  "In 
ch.  6  of  the  second  part,  as  adopted  by  the  legislature,  estates  during  the 
life  of  a  third  person,  are  declared,  in  all  cases,  to  be  assets  in  the  hands  of 
the  executors.  Hence  the  necessity  of  the  preceding  section,  (Part  2,  ch.  6, 
title  3,  art.  i,  §6.)"« 

[§  7.  Same  as  enacted.]     Original  note.  **See  note  at  end  of  Article."* 

[§  8.  Same  as  enacted.]     Original  note.  V  Cruise's  Digest,  ch.  X,  title  16, 

§1."* 

[§  9,  10.  Same  as  enacted.]     Original  note,  **  See  note  at  end  of  Article."* 
[§  [I,  12.  Same  as  enacted.]     Original  note  to  §  12.  "2  Bl.  Com.  Christ,  ed. 

p.  I75.'" 

[§  13,  14.  Same  as  enacted.]     Original  note  to  §  14.   "See  note  on  this  and 

following  sections,  to  22,  inclusive."^ 

« Note  to  I  R.  S.  73a,  §§  2,  3  and  4,  •  i  R.  S.  723,  §  12,  si^a,  p.  228. 

now  §§  31,  32,  Real  Prop.  Law,  pp.  '  i  R.  S.  723,  §  14,   supra^   p.  261. 

172,  205,  supra.  The  following  note  reported  at  the 

*  Note  to  I  R.  S.  722,  §  6.  now  §34,  end  of  the  original  article  of  the  Re- 
Real  Prop.  Law,  supra,  p.  212.  vised  Statutes  on  Estates,  is  rery  ez- 

•Note  to  I  R.  S.  722.  §  7,  now  §  35,  planatory  of  the  entire  reform  of  the 
Real  Prop.  Law,  p.  ai^*  supra.  law  as   now  embodied  in   the  Real 

*  I  R.  S.  723,  §  8,  supra^  p.  214.  Prop.  Law,  article  3. 

» I  R.  S.  723,  §§  9»   io»  ^P^<^^   PP- 
2x6,  219. 
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Or  ir*:nal  notes  to  the  Article,  •*  The  proTisions  in  relation  to  expectant  estates, 
contained  in  this  Article,  are  the  result  of  much  and  attentive  considera- 
tion, aided  by  a  diligent  examination  of  elementary  writers  and  adjudged 
cases.  They  are  submitted  by  the  Revisers  in  the  confident  belief  that 
their  adoption  will  extricate  this  branch  of  the  law  from  the  perplexity  and 
obscurity  in  which  it  is  now  involved,  and  render  a  system  simple,  uniform 
and  intelligible,  which,  in  its  present  state,  is  various,  complicated  and 
abstruse. 

'*  It  will  be  seen  by  those,  who  are  familiar  with  the  difficult  learning  on 
this  subject,  that  the  change  which  the  Revisers  recommend,  is  efifected, 
not  so  much  by  the  introduction  of  new  principles,  as  by  the  extension  of 
rules,  already  admitted,  but  partial  in  their  application,  to  all  classes  of 
expectant  estates,  created  by  the  act  of  the  party.  The  interests  of  society 
require  that  the  power  of  the  owner  to  fetter  the  alienation  and  suspend 
the  ownership  of  an  estate  by  future  limitations,  should  be  confined  within 
certain  limits;  but  where  these  limits  are  not  exceeded,  it  would  seem 
reasonable  that  the  intentions  of  the  party  should  always  be  carried  into 
effect,  whether  declared  by  deed  or  devise,  by  a  feoffment  at  common  law, 
or  a  conveyance  operating  under  the  statute  of  uses. 

**Such,  however,  is  far  from  being  the  present  state  of  the  law.  There 
are  at  present  three  classes  of  estates  in  expectancy,  created  by  the  act  of 
the  party,  as  distinguished  from  reversions,  which  arise  by  operation  of 
law,  namely,  remainders,  springing  and  secondary  uses  and  executory 
devises,  and  each  of  these  classes  is  governed  by  distinct  and  peculiar  rules, 
both  in  regard  to  the  creation  of  estates  belonging  to  them  and  the  means 
by  which  they  may  be  defeated  or  destroyed.  These  rules  are  in  a  great 
measure  arbitrary  and  technical,  and  in  the  language  of  Blackstone.  *  It  were 
endless  to  attempt  to  enter  into  the  particular  subtelties  and  refinements 
into  which,  in  the  course  of  centuries,  they  have  been  spun  out  and  subdi- 
vided.' The  consequence  is,  that  it  rarely  happens  that  the  validity  of  a 
future  limitation  can  be  determined  by  reference  to  the  actual  intent  of  the 
party,  or  by  any  consideration  of  the  nature  and  policy  of  the  limitation 
itself,  but  it  depends  almost  .exclusively  on  the  formal  character  of  the 
instrument  in  which  the  limitation  is  contained,  or  the  technical  force  of 
the  language  in  which  it  is  expressed. 

**  So  great  indeed  is  the  multitude  of  rules  on  this  subject,  and  so  nice 
and  difficult  of  apprehension  the  distinctions  on  which  they  rest,  that  to 
draw  a  will  or  family  settlement,  containing  future  limitations,  is  justly 
esteemed  in  England,  one  of  the  most  arduous  and  responsible  duties, 
which  the  most  learned  in  the  profession  can  be  called  to  perform.  No 
man  in  that  country  can  be  a  good  conveyancer,  who  is  not  also  a  profound 
lawyer.  Hence  have  arisen  the  evils  of  which  the  nation  is  now  complain- 
ing, and  which  their  wisest  statesmen  are  seeking  to  redress;  the  complexity 
of  their  titles,  the  great  hazard  and  expense  of  alienation,  and  the  frequent 
•nd  ruinous  litigation  in  which  estates  are  involved. 

'*  It  is  true,  that  in  this  state,  these  evils  are  not  yet  extensively  felt,  but 
we  may  be  sore  they  will  not  fail  to  display  themselves,  as  property  advances 
in  Talne,  capital  is  accumulated,  and  the  rich  become  anxious  to  secure  their 
possessions  to  a  distant  posterity.     The  remedy  seems  to  the  Revisers  obri- 
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vious  and  effectual.  It  is  to  abolish  all  technical  rules  and  distinctions, 
having  no  relation  to  the  essential  nature  of  property  and  the  means  of  its 
beneficial  enjoyment,  but  which  derived  from  the  feudal  system,  rest  solely 
upon  feudal  reasons;  to  define  with  precision  the  limits  within  which  the 
power  of  alienation  may  be  suspended  by  the  creation  of  contingent  estates, 
and  to  reduce  all  expectant  estates  substantially  to  the  same  class,  and 
apply  to  them  the  same  rules  whether  created  by  deed  or  devise.  These  are 
the  general  views  by  which  the  Revisers  have  been  governed,  and  the  object 
and  effect  of  particular  provisions,  as  calculated  to  attain  these  views,  will 
be  best  explained  in  notes  to  the  respective  sections. 

'  **  §  lo.  In  conformity  to  the  plan  of  the  Revisers,  and  with  a  view  to  sub- 
sequent provisions,  the  definition  in  this  section  is  so  framed,  as  to  com- 
prehend every  species  of  expectant  estates  created  by  the  act  of  the  party. 
Remainders,  strictly  so  called,  future  uses,  and  executory  devises.  The 
words  *  by  lapse  of  time  or  otherwise,'  are  necessary  to  provide  for  contin- 
gent limitations,  operating  to  defeat  or  abridge  the  prior  estate,  and  the 
other  variations  from  the  ordinary  definition  of  a  remainder,  are  introduced 
to  embrace  estates  in  future ^  as  they  are  technically  termed. 

**  At  common  law,  owing  to  the  necessity  of  an  immediate  livery  of  seisin, 
a  freehold  estate  could  not  be  created  to  commence  in  possession  at  a  future 
day,  unless  as  a  remainder.     (2  Black.  Com.  166.) 

**  In  modern  times,  however,  this  rule  is  in  effect  abolished,  since  an  estate 
in  future  may  be  created  by  devise  or  by  any  conveyance  operating  under 
the  statute  of  uses.  The  reasons  upon  which  the  original  rule  was  founded, 
being  no  longer  applicable,  it  is  proposed  to  abolish  it  altogether.  As 
future  estates  cannot,  under  the  following  sections  of  this  Article,  create  a 
suspension  of  ownership,  for  a  longer  period  than  remainders,  no  rules  of 
public  policy  are  violated  by  their  permission.  In  truth,  they  are  in  effect, 
though  not  by  verbal  definition,  remainders,  commencing  in  possession  on 
the  determination  of  the  intermediate  estate  not  granted  or  devised.  A  pro- 
vision similar  to  the  above,  will  be  found  in  th«  statutes  of  Virginia,  vol.  i, 
p.  369,  §  28.- 

'"  [§  M»  15.  16,  17,  18,  19,  20,  21,  22,  §  14  to  21  R.  S.]  Notwithstanding 
the  abolition  of  estates,  tail,  our  law  allows  certain  executory  dispositions 
of  land  and  the  profits  of  land,  by  which  the  former  may  be  rendered 
inalienable,  and  the  latter  may  be  made  to  accumulate,  for  a  life  or  lives  in 
being,  and  twenty-one  years  thereafter.  This  limit  is  derived  from  the 
English  law,  and  was  originally  adopted  by  the  English  judges  from  analogy 
to  settlements  by  entail.  A  settlement  on  a  parent  for  life,  with  remainder 
to  his  eldest  son  in  tail,  and  any  number  of  remainders  over  for  life  and  in 
tail,  could  be  barred  by  the  son's  suffering  a  recovery  as  soon  as  he  came  of 
age.  Not  to  give  a  greater  perpetuity  to  a  disposition  by  executory  devise, 
than  the  possible  (and  from  the  exigencies  of  society,  even  in  that  country, 
the  general)  limits  of  an  entail,  the  courts  held  that  no  executory  devise 
could  be  good,  unless  it  must  necessarily  take  effect  within  a  life  or  lives  in 
being,  or  twenty-one  years  thereafter. 

>  I  R.  S.  723,  §  10,  supra,  p.  2T9.  S.  724,  §§  18  to  21,  supra,  pp.  261,  aiVa^ 

•  I  R.   S.  723,  §§  14  to  17,  and   I  R.    317,  323,  328,  330,  333. 
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**  When  our  legislature  abolished  entails,  they  left  the  common  law  in 
regard  to  executory  limitations,  unaltered;  so  that  all  we  have  gained  by 
abolishing  entails,  is,  that  we  have  avoided  the  necessity  of  levying  a  fine 
or  suffering  a  recovery  to  bar  the  estate  tail.  Indeed  land  may  be  rendered 
inalienable  for  a  longer  period  by  springing  use,  or  executory  devise,  than 
by  an  entail.  In  the  settlement  of  an  estate  tail,  like  that  above  men« 
tioned,  the  life  estate  depends  upon  a  single  life,  but  in  these  executory 
dispositions,  as  the  lives  are  not  necessarily  required  to  take  any  interest  in 
the  estate,  or  to  be  in  any  way  connected  with  it,  any  number  may  be  intro- 
duced, at  the  pleasure  of  the  party,  and  for  the  mere  purpose  of  protracting 
the  period  of  alienation.  In  England  this  has  often  been  done.  In  one 
case,  twenty-eight  persons  (all  of  whom  except  seven,  were  strangers,  tak- 
ing no  interest  in  the  land),  were  inserted  for  the  purpose  of  securing  the 
longest  possible  term.  It  is  obvious  that  the  chance  of  finding,  out  of  so 
great  a  number  a  very  long  life,  is  much  greater  than  in  the  case  of  the 
entail.  Again:  The  term  of  twenty-one  years  in  the  case  of  the  settlement 
by  entail,  only  occurs  during  the  actual  infancy  of  the  party  entitled  in 
remainder.  In  the  case  of  the  executory  devise,  &c.,  it  is  added  to  the  life 
or  lives  in  being,  as  an  absolute  term,  and  there  may  be  cases  where,  after 
the  expiration  of  the  twenty-one  years,  the  real  infancy  of  the  party  may 
be  added  to  the  former  term,  thus  rendering  the  land  inalienable,  except  in 
special  cases  for  twenty-one  years  longer. 

**  In  the  case  of  the  will  of  Peter  Thelusson,  the  testator  availed  himself 
of  the  executory  devise,  to  secure  the  accumulation  of  his  personal  estate, 
and  the  rents  and  profits  of  his  realty,  to  such  an  extent,  that  the  British 
parliament  passed  an  act  (40  Geo.  Ill,  c.  98),  '  to  restrain  all  trusts  and  direc- 
tions in  deeds  or  wills  ^  whereby  the  pro/its  or  produce  of  real  or  personal  estates 
shall  be  accumulated^  and  the  beneficial  enjoyment  thereof  postponed  beyond  the  time 
therein  limited,* 

**  This  act  has  not  been  re-enacted  in  this  state;  but  in  the  preceding 
sections,  the  Revisers  have  proposed  some  new  regulations  on  this  subject, 
which  will  considerably  abridge  the  present  power  of  rendering  real  estate 
inalienable;  and  in  a  subsequent  section,  they  have  restrained  the  accumu- 
lation of  profits  within  still  narrower  limits  than  are  now  allowed  in  Eng- 
land. The  diffe'.ence  between  the  preceding  sections  and  the  existing  law, 
consists  in  the  following  particulars: 

**  I.  Alienation  cannot  be  protracted  by  means  of  mere  nominees  uncon- 
nected with  the  estate,  beyond  the  period  of  two  lives. 

**2.  No  more  than  two  successive  estates  for  life  can  be  created. 

**  3.  The  period  of  twenty-one  years,  after  a  life  or  lives  in  being,  is  no 
longer  allowed  as  an  absolute  term;  but  the  rule  is  restored  to  its  original 
object,  by  being  confined  to  the  case  of  actual  infancy^  which  is  directly 
provided  for  by  rendering  the  disposition  defeasible,  and  allowing  another 
to  be  substituted  during  that  period. 

'*  It  is  presumed  that  no  argument  need  be  advanced  in  favor  of  restrict- 
ing, at  least  to  the  extent  here  proposed,  the  power  of  creating  perpetuities. 
It  is  perhaps  a  more  doubtful  question,  whether  the  genius  of  our  govern- 
ment,  and  the  state  of  our  society,  do  not  require  that  the  right  of  suspend- 
ing alienation  should  be  still  further  reduced. 
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''  It  is  proper  to  observe  that  these  sections  agree  in  some  respects  with 
the  propositions  contained  in  the  recent  work  of  Mr.  Humphreys  on  the 
law  of  real  property  in  England. 

**  It  may  be  useful  to  illustrate  by  examples,  the  effect  of  §  i6,  as  its  mean- 
ing may  not  be  immediately  obvious.  Suppose  an  estate  devised  to  A  for 
Ufe  and  upon  Ms  deaths  to  his  issue  then  living ;  but  in  case  such  issue  shall  die 
under  the  age  of  twenty-one  years ^  or  in  case  such  issue  shall  die  under  the  age  of 
twenty-one  years  and  rtnthout  lawful  issue,  then  to  B  in  fee.  Here,  in  both  cases, 
the  remainder  to  B  would  be  valid  as  embraced  by  the  terms  of  the  sec- 
tion; but  if  the  devise  were  to  A  for  Ufe,  and  after  his  death  to  B  for  the  term 
of  twenty-one  years ;  and  upon  the  expiration  of  such  term,  to  the  eldest  male 
descendant  of  A  then  living,  and  if  there  be  no  such  male  descendant  then  living,  to 
C  in  fee.  Here  the  period  of  twenty-one  years  beinf^  an  absolute  term, 
wholly  unconnected  with  the  infancy  of  any  person  entitled,  both  the  term 
and  all  the  remainders  dependent  on  it  would  be  void;  and  on  the  determi- 
nation of  the  life  estate,  the  fee  would  descend  to  the  heirs  of  the  testator 
To  prevent  a  possible  difficulty  in  the  minds  of  those  to  whom  the  subject 
is  not  familiar,  we  may  also  add,  that  an  estate  is  never  inalienable,  unless 
there  is  a  contingent  remainder,  and  the  contingency  has  not  yet  occurred. 
Where  the  remainder  is  vested,  as  where  the  lands  are  given  to  A  for  life, 
remainder  to  B  (a  person  then  in  being)  in  fee,  there  is  no  suspense  of  the 
power  of  alienation;  for  the  remainderman  and  the  owner  of  the  prior 
estate,  by  uniting,  may  always  convey  the  whole  estate.  This  is  the  mean- 
ing of  the  rule  of  law  prohibiting  perpetuities,  and  is  the  effect  of  the  de6- 
nition  in  §  14.'*' 

'  '*  [g  22  R.  S.]  The  reasons  of  the  provisions  in  this  section  are  fully 
explained  in  the  note  to  g  3  and  4.  With  respect  to  estates  tail  by  implica- 
tion, the  effect  of  the  provision  is  already  attained  by  those  sections;  but 
it  is  still  necessary  as  a  distinct  enactment,  in  order  to  embrace  limitations 
of  chattel  interests,  and  those  cases  in  which  the  remainder  is  limited  on 
the  death  of  a  person  to  whom  no  estate  is  given." 

*  **  [§  24  R.  S.]  This  section  is  indispensably  necessary  to  produce  that 
uniformity  in  the  law.  which  it  is  the  object  of  the  Revisers  to  attain.  By 
the  strict  rules  of  the  common  law,  and  for  reasons  purely  technical,  no 
remainder  can  be  limited  on  a  life  estate,  in  a  term  of  years.  Thus  if  a  man 
possessed  of  a  term,  say  of  loo  years,  grant  it  to  A  for  life,  and  if  he  shall 
die  during  the  term,  then  the  residue  of  the  term  to  B,  A  has  an  absolute 
interest,  and  the  remainder  to  B  is  utterly  void.  The  maxims  of  the 
common  law  also  prohibit  the  creation  of  a  contingent  remainder  of 
freehold,  on  a  term  of  years,  and  the  limitation  of  a  fee  upon  a  fee, 
on  a  contingency  defeating  the  prior  estate.  Thus  if  an  estate  be  granted 
to  A  and  his  heirs,  but  if  he  die  without  issue  living  at  his  death,  then  to  B 
as  a  remainder,  the  limitation  is  void,  as  repugnant  to  the  fee  already  given. 
No  such  repugnancy,  however,  is  supposed  to  exist,  if  the  same  limitation 
is  contained  in  a  will,  in  precisely  the  same  words;  for  although  as  a 
remainder,  it  is  void,  as  an  executory  devise,  it  is  unexceptionable  and  valid. 

*  Refers  to  i  R.  S.  724,  g  22,  supra,  *  Refers  to  i  R.  &  794,  g  14,  iif^mt 
P*  334.  p.  340. 
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'None  indeed  of  the  restrictions  which  we  have  mentioned,  except 
the  second,  which  extends  also  to  limitations  of  uses,  are  applicable  to 
secondary  uses  and  executory  devises;  so  that  in  these  cases,  it  is  literally 
true  that  the  validity,  as  we  have  before  Remarked,  of  a  limitation,  depends 
exclusively  on  the  formal  character  of  the  instrument  in  which  it  is  con- 
tained. 3  Blackstone's  Com.  (Christian's  edition),  p.  170,  173,  174.  Fearne 
on  Remainder,  p.  423." 

*  **  [§  25  R.  S.]  This  section  embraces  what  are  technically  termed  con-* 
tingencies  with  a  double  aspect,  but  which  more  simply  and  with  equal 
propriety  may  be  termed  alternate  estates.  As  where  an  estate  is  given  to 
A  for  life,  and  if  he  have  any  issue  living  at  his  death,  then  to  such  issue 
in  fee;  but  if  he  die  without  such  issue,  then  to  B  in  fee.  Here  the  remain- 
ders to  the  issue  and  to  B  are  both  contingent,  but  only  one  can  take  effect. 
It  is  obvious  that  these  alternative  dispositions,  however  numerous  they 
may  be,  are  free  from  objection,  since  as  only  one  can  vest,  and  by  vesting, 
defeats  all  that  are  subsequent,  the  estate  is  not  rendered  inalienable  for  a 
longer  period  than  if  a  single  limitation  only  had  been  originally  created. 
I  L.  Raymond,  203.     2  Black.  Rep.  777."  ^ 

*  '*  [§  26  R.  S.]  It  is  a  maxim  that  a  contingency  upon  which  a  remain- 
deT  is  limited,  must  be  a  common  possibility,  or  in  other  words,  a  contin- 
gency that  may  reasonably  be  expected  to  happen;  for  if  it  involve  a  pos- 
sibility upon  a  possibility,  or  in  the  language  of  Mr.  Fearne,  *  require  the 
concurrence  of  two  several  contingencies,  not  independent  and  collateral, 
but  the  one  requiring  the  previous  existence  of  the  other,  and  yet  not 
necessarily  arising  out  of  it,'  it  is  considered  too  remote  and  is  utterly  void. 
This  purely  metaphysical  distinction,  worthy  only  of  the  schoolmen  with 
whom  it  originated,  the  Revisers  propose  to  abolish.  It  has  no  conceivable 
use  but  to  produce  litigation  on  the  utterly  unimportant  question,  whether 
a  particular  contingency  is  to  be  considered  near  or  remote,  a  single  or 
double  possibility,  a  question  which  a  man  of  common  sense  would  almost 
be  ashamed  to  argue,  yet  on  the  determination  of  which  the  fortunes  of  his 
clients  may  depend.  If  a  remainder  does  not  restrain  the  alienation  of  the 
estate  beyond  the  period  allowed  by  law,  but  if  it  take  effect  at  all,  must 
happen  within  the  limits  prescribed,  of  what  consequence  is  it,  or  can  it 
be,  whether  the  contingency  on  which  it  is  limited  be  near  or  remote?  prob- 
able or  improbable?  Fearne  on  Rem.  378.  2  Coke's  Rep.  51,  b.  Cruise's 
Dig.  tit.  16,  ch.  2,  §  4  to  8." 

* "  [§  27  R.  S.]  A  remainder,  properly  so  called,  cannot  be  limited 
on  a  contingency,  which,  should  it  happen,  will  defeat  the  prior  estate, 
before  the  period  of  its  natural  termination;  in  fewer  words,  it  cannot  be 
limited  on  a  condition  subsequent.  This  rule,  it  seems,  is  a  consequence 
of  the  common  law  maxim,  that  none  but  the  grantor  or  his  heirs  can  take 
Advantage  of  the  breach  of  a  condition,  so  that  it  is  only  by  their  entry 
that  the  conditional  estate  can  be  defeated.     That  entry,  if  made,  defeats 

*  Refers  to  i  R.  S.  724,  g  25,  su/ra^       *  Refers  to  i  R.  S.  725,  g  87,  S9^^ra, 

p.  345.  p.  350. 

*  Refers  to  i  R.  S.  724,  §  26,  su/ra, 

"•'*'■     81 
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the  livery  made  on  the  creation  of  the  original  estate,  and  therefore  ok 
course  defeats  all  subsequent  estates  dependent  on  the  same  livery  —  the 
remainder  and  the  precedent  estate  fall  together.  Thus  if  an  estate  be 
granted  by  deed  to  A,  who  is  then  a  widow,  for  life,  upon  condition  that  if 
she  afterwards  marry  it  shall  belong  to  B,  the  limitation  to  B  is  nugatory; 
for  although  A  marries,  her  estate  still  continues,  unless  the  heir  of  the 
grantor  chose  to  avoid  it  by  his  re-entry,  and  then  the  remainder  to  B  is 
also  annulled.  But  if  the  estate  was  not  expressed  to  be  for  life,  if  the 
grant  had  been  to  her  during  her  widowhood,  and  in  case  of  her  marriage 
to  B,  this  would  have  been  a  valid  remainder,  and  the  marriage  of  the 
widow  would  have  entitled  B  to  the  immediate  possession  of  the  lands;  for 
in  such  case  it  seems  the  estate  to  the  widow  is  not  an  estate  upon  con-- 
dition,  but  a  limitation,  or  a  condition  not  in  deed,  but  in  law.  Thus  it  i» 
that  the  rights  of  the  remainderman  are  made  to  depend  on  a  distinction  as 
purely  verbal  as  it  is  possible  to  conceive,  for  whichever  form  of  ezpressioa 
is  used,  the  estate  of  the  widow  is  obviously  meant  to  be  precisely  the  same. 
It  is  meant  in  both  cases,  that  she  shall  enjoy  the  lands  so  long  as  she 
remains  a  widow,  and  no  longer,  and  that  when  she  marries  they  shall 
belong  to  B. 

**  This  rule,  however,  that  a  remainder  limited  on  a  condition  subsequent,  is- 
void,  is  not  applicable  to  devises;  for  in  a  devise,  although  strict  words  of  con» 
dition  are  used,  yet  if  there  is  a  remainder  over,  they  are  always  construed  as- 
creating  not  a  condition,  but  a  conditional  limitation,  so  that  when  the 
condition  is  broken  or  performed,  as  the  case  may  be,  the  remainder  com- 
mences in  possession,  and  the  person  entitled  under  it  has  an  immediate 
right  to  the  estate.  The  reason  of  this  distinction  we  are  told  is,  that  a 
different  construction  would  defeat  the  intent  of  the  testator,  and  prevent 
the  remainder  from  taking  effect,  since  if  it  were  a  condition  it  would 
descend  to  the  heir-at-law,  whose  entry  would  destroy  the  whole  estate. 
This  reasoning,  it  must  be  admitted,  is  sound  and  conclusive,  and  because 
it  is  so,  we  are  desirous  to  apply  it  to  deeds  as  well  as  wills. 

'*  It  deserves  to  be  remarked,  that  one  of  the  few  inaccuracies  to  be  found 
in  Blackstone,  occurs  on  the  subject  of  this  note.  He  states  it  as  a  general 
rule,  that  where  a  remainder  is  limited  on  a  conditional  estate,  the  con- 
dition, for  the  sake  of  preserving  the  remainder,  is  always  construed  as  a. 
limitation;  but  the  only  case  he  cites  in  support  of  this  position,  arose 
upon  wills.  In  respect  to  conveyances  at  common  law,  the  contrary  doc- 
trine is  clearly  established.  Fearne  on  Rem.,  p.  3,  363,  391  to  3,  409,  10, 
and  cases  there  cited.     2  Black.  Com.,  155,  6." 

*  **  [§  28  R.  S.]  This  section  is  introduced  to  abolish  a  technical  rule, 
commonly  described  by  lawyers  as  the  rule  *  in  Shelly's  case.'  The  terms 
of  this  rule  are,  *  That  when  the  ancestor  by  any  gift  or  conveyance,  takes 
an  estate  of  freehold,  and  in  the  same  gift  or  conveyance,  an  estate  is. 
limited  mediately  or  immediately  to  his  heirs,  or  the  heirs  of  his  body,  that 
the  words  heirs,  &c.  are  always  words  of  limitation  of  the  estate,  and  not 
words  of  purchase.'  (Shelly's  case,  i  Rep.  9.)  In  plain  terms,  the  ancestor 
takes  the  whole  estate,  and  the  heirs  if  they  take  at  all,  can  take  only  by 

>  Refers  to  i  R.  S.  725,  %  28,  sti^a,  p.  354. 
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descent,  contrary,  it  is  admitted  to  the  natural  meaning  of  the  words  and 
the  clear  intent  of  the  grantor.  That  we  may  judge  of  the  propriety  of 
retaining  this  rule,  it  is  proper  to  attend  to  the  reasons  given  for  its  intro- 
duction. We  are  told  that  if  the  heirs  were  to  take  as  purchasers,  these 
consequences  would  follow: 

'  I.  That  the  lord  would  be  deprived  of  the  wardship  and  marriage  of 
the  heir: 

**2.  That  the  remainder  being  contingent,  the  fee  would  be  in  abeyance 
during  the  life  of  the  ancestor: 

"3.  That  as  a  necessary  consequence  of  the  abeyance  of  the  fee,  its 
alienation  during  the  continuance  of  the  life  estate  would  be  suspended. 

"The  first  of  these  reasons  is  plainly  not  applicable  in  this  state,  where 
the  feudal  incidents  of  wardship  and  marriage  do  not  exist,  and  as  we  have 
already  shown,  never  have  existed;  and  of  the  second  and  third  reasons,  it 
may  be  remarked,  that  if  valid,  they  prove  that  contingent  remainders, 
secondary  uses,  and  executory  devises  ought  never  to  have  been  allowed, 
and  should  at  once  be  abolished;  for  the  necessary  effect  of  every  species 
of  contingent  limitation,  whether  to  the  *  heirs  *  of  the  first  taker,  or  to 
strangers,  is  to  place  the  fee  in  abeyance  and  suspend  its  alienation  until 
the  contingency  happens. 

**As  affording  a  striking  illustration  of  the  mischiefs  of  the  rule  in 
Shelly's  case,  we  refer  to  the  celebrated  case  of  Perrin  v.  Blake,  which 
turned  entirely  on  its  meaning  and  application.  The  question,  in  every 
stage  of  the  controversy,  was  admitted  to  be,  whether  the  undisputed  inten- 
tions of  the  testator,  or  this  technical  rule  of  construction,  were  to  prevail. 
The  suit  (upon  the  issue  of  which  depended  the  validity  of  a  large  jointure 
to  a  widow)  commenced  in  the  island  of  Jamaica,  where  the  estate  was  situ- 
ated, in  the  year  1746.  It  was  thence  transferred  to  the  courts  in  England, 
and  after  passing  through  them  all,  reached  the  house  of  Lords,  on  a  writ 
of  error,  and  finally,  in  the  year  1777,  (the  cause,  we  are  told,  being  then 
ready  for  a  hearing,)  was  ended  by  a  compromise  between  the  parties,  leav- 
ing  the  law  in  the  same  uncertainty  as  if  it  had  never  arisen.  On  this  state 
of  facts,  Mr.  Hargrave  remarks  with  much  simplicity:  '  It  seems  particular, 
that  under  any  circumstances,  a  lady  should  not  be  able  to  know  whether 
lier  jointure  was  good  or  not,  for  upwards  of  thirty  years;  and  that  at  last 
the  business  should  have  no  decision,  but  terminate  in  a  compromise.'  The 
legislature,  it  is  presumed,  will  be  anxious  to  make  such  provisions  as  to 
prevent  the  occurrence  of  such  particularities  hereafter. 

*'  Whatever  reasons  may  have  existed  for  the  original  adoption  of  the  rule 
in  Shelly's^  case,  a  few  observations  will  show,  that  it  ought  now  to  be 
regarded  as  purely  arbitrary  and  technical.  Nor  can  any  other  motive  for 
preserving  it  be  stated,  except  that  it  may  remain  as  one  of  the  subjects  on 
which  the  ingenuity  of  the  bar  is  to  be  exercised  at  the  expense  of  suitors. 
The  rule  does  not  apply  unless  the  word  '  heirs  '  is  used,  although  the  terms 
actually  employed  are  identical  in  meaning.  Thus  if  the  grant  be  to  the 
father  for  life,  remainder  to  the  issue  of  his  body,  the  remainder  is  good, 
and  the  father  has  a  life  estate  only;  but  substitute  *  heirs '  for  issue,  yo« 

'  The  name  of  Shelley  is  misspelled  Shelly,  throughout  the  Revisers'  notes. 
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give  him  a  fee.  Again;  the  estate  of  the  ancestor  must  be  a  freehold,  for. 
if  the  limitation  to  the  heirs  be  on  a  term  of  years,  it  is  valid.  Thus  if  the 
estate  be  given  to  the  father  for  one  hundred  years,  if  he  should  so  long 
}ive,  and  upon  his  death  to  his  heirs,  the  heirs  take  as  purchasers,  and  it  is 
out  of  the  power  of  the  father  to  affect  their  rights.  Yet  it  is  obvious  that 
the  interest  of  the  father  is  in  fact  an  estate  for  life,  and  that  the  term  of 
years  is  only  introduced  to  evade  the  operation  of  the  rule.  In  short  the 
application  of  the  rule,  with  the  aid  of  a  tolerably  skillful  conveyancer, 
may  always  be  evaded;  and  its  only  practical  operation  is  to  defeat  the 
intentions  of  those  who  are  without  sufficient  advice  and  ignorant  of  the 
force  of  technical  language. 

**  The  principles  by  which  the  Revisers  have  been  governed,  in  proposing 
the  alterations  contained  in  this  chapter,  and  indeed  throughout  the  revision, 
may  be  very  briefly  stated.  If  a  rule  of  law  is  just  and  wise  in  itself,  apply  it 
universally,  as  far  as  the  reasons  upon  whrch  it  is  founded  extend,  and  in 
no  instance  permit  it  to  be  evaded;  if  it  is  irrational  and  fanciful,  or  the 
reasons  upon  which  it  is  rested  have  become  obsolete,  abolish  it  at  once. 
By  adhering  to  these  principles,  we  are  well  persuaded  that  the  noblest  of 
moral  sciences  may  be  redeemed  from  the  complexity  and  mystery  in  which  it 
is  now  involved;  an  immense  mass  of  useless  litigation  be  swept  away,  and  an 
intelligent  people,  instead  of  complaining  of  the  laws  by  which  their  rights 
are  determined,  as  capricious,  unintelligible  or  unjust,  be  led  to  confess 
their  wisdom,  and  to  rejoice  in  their  mild  and  beneficent  sway.  (Cruise's 
Dig.  Tit.  Rule  in  Shelly's  case;  Fearne  on  Rem.  no  to  270;  Hargrave's 
Tracts,  489;  4  Bur.  2,579.)" 

''*[§  30  R.  S.]  The  case  of  posthumous  children  is  provided  for  in  the 
statute  of  descents;  but  the  statute  of  10  and  11  William  III,  c.  16,  (Evans* 
Collec.  of  Statutes,  vol.  i,  p.  230,)  entitling  posthumous  children  to  take  by 
remainder,  by  a  singular  omission,  has  not  been  re-enacted  in  this  state. 
Before  the  passage  of  this  statute,  it  had  frequently  been  determined  in  the 
English  courts,  that  a  contingent  remainder  to  a  son,  to  take  effect  on  the 
death  of  the  father,  became  void  by  the  death  of  the  father,  before  the  birth 
of  the  son  entitled.  And  it  is  at  least  doubtful  whether  such  is  not  at 
present  the  law  in  this  state,  where  the  limitation  is  by  deed.  (3  John. 
C.  18.)" 

*  **  [§  31  R-  S.]  This  section  may  be  thought  superfluous  as  express- 
ing only  the  necessary  consequence  of  a  fair  interpretation  of  the  provisions 
of  this  article,  considered  in  connexion  with  the  chapter  of  descent;  but  it 
if  deemed  expedient  to  guard  against  possible  misconstructions,  by  declar- 
ing explicitly  the  effect  of  the  birth  of  a  posthumous  child  ih  the  case 
supposed." 

'  **  [§  3^  ^*  ^-l  '^^^  object  of  this  section  is  to  extend  to  every  species 
of  future  limitation,  the  rule  that  is  now  well  established,  in  relation  to  an 
executory  devise,  namely,  that  it  cannot  be  barred  or  prevented  from  taking 

»  Refers  to  i  R.  S.  725,  §  30,  jupra,  »  Refers  to  I  R.  S.  725,  g  32,  st^^m^ 
p.  360.  p.  363. 

•  Refers  to  I  R.  S.  725,  §  31,  lu/ra^ 
p.  360. 
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e£Fect  Dy  any  mode  whatever.  If  it  is  consistent  with  public  policy  that 
the  owners  of  lands  should  be  permitted  to  restrain  their  alienation,  by  the 
creation  of  future  contingent  estates,  it  seems  reasonable  that  they  should 
be  protected  in  the  exercise  of  the  power  thus  given,  and  that  the  law 
should  not  suffer  their  intentions  to  be  frustrated  by  any  fraud  or  device 
whatever.  Where  a  future  limitation  is  called  an  executory  devise,  it 
receives  full  protection  from  the  law,  yet  no  reason  is  perceived  why  the 
intentions  of  a  party  creating  a  future  estate,  ought  not  to  be  held  equally 
sacred,  whatever  may  be  the  technical  name  of  the  estate  so  created.  The 
truth  is,  that  the  whole  doctrine  of  the  law  in  respect  to  the  means  by 
which  contingent  remainders  may  be  destroyed,  is  strictly  feudal.  As  the 
ingenuity  of  lawyers  has  long  since  invented  an  effectual  mode  of  evading 
it,  it  answers  no  other  purpose,  at  the  present  day,  but  to  render  titles  more 
complicated,  and  to  increase  the  expense  and  difficulties  of  alienation.  It 
is  a  maxim  of  the  common  law,  that  the  contingent  remainder  must  vest 
either  during  the  continuance  of  the  preceding  estate,  or  upon  the  very 
instant  of  its  determination.  Consequently  every  determination  of  the 
preceding  estate,  before  the  happening  of  the  contingency,  destroys  the 
remainder.  Thus  if  a  tenant  for  life,  with  a  contingent  remainder  to  his 
children,  make  a  feoffment,  levy  a  fine,  suffer  a  recovery,  surrender  to  the 
person  ultimately  entitled  to  the  inheritance,  procure  a  release,  or  unite 
the  inheritance  to  his  own  estate,  the  remainder  is  destroyed,  and  the  rights 
of  the  issue,  the  principal  objects  of  the  bounty  of  the  person  creating 
the  estate,  completely  sacri6ced.  To  prevent  these  inconveniences  and 
guard  against  the  frauds  of  the  tenant  for  life,  trustees  to  preserve  contin- 
gent remainders  have  been  introduced,  in  whom  the  estate  vests,  in  case  of 
the  alienation  or  forfeiture  of  the  first  taker,  and  who  retain  it  until  the 
contingency  happens,  on  which  the  rights  of  the  persons  in  remainder 
depend.  The  necessity  and  success  of  the  remedy  are  a  confession  of  the 
mischiefs  of  the  doctrine  which  it  avoids,  but  unfortunately  it  is  a  source 
in  itself,  of  new  evils,  by  rendering  the  title  more  complex,  enabling  the 
trustees  by  fraud  to  divest  the  estate,  and  compelling  a  frequent  resort 
to  the  court  of  chancery  for  direction  and  relief. 

**  The  legitimate  purpose  of  this  invention,  the  protection  of  the  interests 
of  the  persons  entitled  in  remainder,  will  be  effectually  answered  by  plac- 
ing all  contingent  estates  on  the  same  footing  as  executory  devises,  and  the 
end  is  thus  attained  in  the  most  simple  and  direct  manner,  without  the 
necessity  of  present  expense,  or  the  hazard  of  future  litigation. 

**  Another  most  important  advantage  to  which  we  have  not  yet  adverted, 
will  result  from  reducing  all  expectant  estates  substantially  to  the  same 
class.  We  shall  prevent  all  future  litigation  on  the  purely  technical  ques- 
tion, to  which  class  or  denomination  any  particular  limitation  is  to  be 
referred.  It  is  a  well  known  rule,  that  no  expectant  estate,  even  if  created 
by  will,  or  a  conveyance  to  uses,  is  to  be  construed  as  an  executory  devise 
or  secondary  use,  if  it  be  so  limited,  as  to  be  capable  of  taking  effect  as  a 
remainder,  and  some  of  the  most  difficult  and  abstruse  cases  to  be  found  in 
the  reports,  have  turned  exclusively  on  the  application  of  this  rule.  If  the 
distinctions  which  create  the  necessity  and  difficulty  of  applying  this  rule, 
are  of  no  practical  value,  if  they  have  no  existence  in  the  intention  of  par- 
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ties,  and  are  not  required  by  any  considerations  of  public  good,  it  will 
scarcely,  we  imagine,  be  thought  necessary  to  preserve  them  merely  for  the 
sake  of  the  litigation  to  which  they  give  rise." 

*  "  [§  33  R-  S.]  A  few  words  will  show  the  propriety  of  the  exceptions 
contained  in  this  section.  The  meaning  of  the  rule,  which  we  are  desirous 
to  extend  to  all  contingent  estates,  that  an  executory  devise  cannot  be  bar- 
red, is,  that  it  shall  not  be  prevented  from  taking  effect,  according  to  the 
intentions  of  the  party  creating  the  estate.  It  is  therefore  not  applicable, 
where  the  power  of  defeating  that  estate  is  expressly  reserved,  or  given,  or 
where  it  is  a  necessary  consequence  of  the  nature  of  the  contingency,  on 
which  the  limitation  depends.  As  where  a  remainder  is  limited  on  an 
estate  for  life,  in  a  term  of  years,  with  a  power  to  the  tenant  for  life,  to 
sell  or  devise  —  by  the  execution  of  the  power,  the  remainder  is  destroyed; 
yet  it  is  well  settled,  that  both  the  power  and  the  limitation  are  valid:  so 
where  an  estate  is  devised  to  A  and  his  h^irs;  and  if  he  or  they  refuse, 
within  a  certain  time,  to  assume  the  name  of  the  testator,  then  to  B,  in  fee. 
Here  A,  by  complying  with  the  condition  annexed  to  his  estate,  defeats  the 
executory  devise;  but  he  does  not  bar  it,  in  the  sense  of  the  rule;  for  he 
does  not  violate,  but  fulfils,  the  intent  of  the  testator." 

*  **  [§  34  ^'  S.]  We  have  before  stated,  that  by  the  strict  rules  of  the 
common  law,  a  contingent  remainder  must  vest,  either  during  the  continu- 
ance of  the  precedent  estate,  or  on  the  instant  of  its  determination;  conse- 
quently, if  the  prior  estate  ceases  before  the  contingency  happens,  the 
remaindei  is  gone.  Thus,' if  an  estate  be  given  to  A  for  life,  remainder  to 
the  heirs  of  B,  if  A  die,  during  the  life  of  B,  as  there  is  no  person  then  com- 
petent to  take,  since  there  can  be  no  heirs  of  one  then  living,  the  remainder 
is  destroyed.  To  prevent  this  inconvenience  is  one  of  the  purposes  for 
which  trustees,  to  preserve  contingent  remainders,  have  been  introduced. 
Our  objections  to  this  device,  we  have  already  stated.  We  will  now  add, 
that  we  believe  the  position  to  be  universally  true,  that  where  a  rule  of  law 
is  found  by  experience  to  be  inconvenient  or  unjust,  its  direct  abolition  is 
preferable  to  its  circuitous  evasion,  not  only  because  a  needless  complexity 
is  thus  avoided,  but  because  the  means  of  evasion  are  always  attended  with 
expense,  and  productive  of  litigation.  The  rule  that  we  are  now  consider- 
ing is  either  sound  in  principle  and  salutary  in  operation,  or  it  is  not:  if  it 
is  then  it  ought  to  be  enforced,  and  an  estate  to  trustees,  in  order  to  pre- 
vent it  from  attaching,  should  be  annulled,  as  a.  fraud  upon  tht  law.  If  it  is 
not,  (and  that  it  has  no  present  foundation  in  reason  or  good  sense  is  admit- 
ted by  all.)  surely  we  ought  noc  lo  retain  an  inconvenient  rule,  merely 
because  the  ingenuity  of  lawyers  has  provided  a  mode  by  which  its  applica- 
tion may  be  eluded,  and  its  mischiefs  prevented." 

'*'[§  37,  38,  39  R.  S.]  The  English  statutes  for  restraining  trusts,  and 
directions  for  the  accumulation  of  profits,  to  which  we  have  before  referred, 

»  Refers  to  i  R.  S.  725.  §  33i  sufra,  •  Refers  to  i  R.  S.  726,  §§  37,  38, 30, 
p.  363.  supra,  pp.  378,  379,  387. 

*  Refers  to  I  R.  S.  725,  §  34,  supra, 
P-  367. 
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(S  39  *^^  4^  Geo.  III.  ch.  98;  Evans'  Collection,  v.  i,  p.  245,)  prohibit 
accumulation  for  any  longer  time  than, 

**  I.  During  the  life  of  the  grantor  and  twenty-one  years  thereafter, 
where  the  direction  for  the  accumulation  is  by  deed,  and  where  it  is  by 
will,  twenty-one  years  from  the  death  of  the  testator;  or 

'*  2.  During  the  minority  of  any  person  or  persons,  who  shall  be  living  or 
conceived  at  the  death  of  the  grantor  or  testator  directing  the  accumulation: 
or, 

*'3.  During  the  minority  of  any  person  or  persons,  who,  under  the  deed 
or  will  directing  the  accumulation,  would,  if  then  of  full  age,  be  entitled 
to  such  rents  and  profits. 

"  It  is  to  the  period  last  indicated,  that  the  Revisers  proposed  to  confine 
the  power  of  accumulation,  conceiving  that  this  restriction  furnishes  the 
most  effectual  means  of  guarding  against  the  abuses,  to  which  directions  of 
this  nature  are  admitted  to  be  liable,  and  believing  that  it  embraces  the 
only  case  in  which  the  purpose  of  the  accumulation  is  such  as  ought  to  be 
sanctioned,  namely:  for  the  benefit  of  infants  entitled  to  the  next  eventual 
estate.  The  British  statute  further  declares,  *  that  the  rent,  &c.,  of  prop- 
erty so  directed  to  be  accumulated,  so  long  as  the  same  shall  be  directed  to 
be  accumulated  contrary  to  the  provisions  of  the  act,  shall  go  to  and  be 
received  by  such  person  as  would  have  been  entitled  thereto,  if  such  accumu- 
lation had  not  been  directed.*  Thus,  in  plain  terms,  (as  it  seems  to  us,) 
avoiding  the  accumulation  not  entirely,  but  only  during  the  excess  of  a 
term  beyond  the  period  before  limited;  and  this  we  understand  to  be  the 
construction  which  the  statute  has  received. 

**  The  propriety  of  permitting  the  rents  and  profits  to  be  applied,  under 
the  direction  of  the  chancellor,  to  the  support  and  education  of  infants, 
who,  if  of  full  age,  would  be  entitled  to  them,  we  presume  will  not  be 
doubted.  This  provision  will  effectually  prevent  such  an  unnatural  abuse 
of  power,  as  was  practised  by  Mr.  Thelluson,  in  the  will  which  occasioned 
the  passage  of  the  British  act.  This  gentleman,  that  he  might  gratify  his 
death-bed  vanity  with  the  conviction  that  an  enormous  estate  would  be 
secured  to  his  distant  posterity,  left  his  immediate  descendants  in  a  state 
of  comparative  destitution,  consoling  them  by  the  remark,  *  that  if  prudent 
and  industrious,'  they  might,  as  he  had  done,  acquire  estates  for  themselves. 
The  British  statute  contains  an  exception  of  provisions  made  for  the  pay- 
ment of  debts,  and  the  raising  of  portions.  Should  this  exception  be 
deemed  expedient,  the  Revisers  recommend  the  following  section,  which 
embraces  it  in  a  qualified  form: 

"I  41.  The  preceding  section  shall  not  be  construed  to  extend  to  any  trust  or  direction,  in 
any  grant  or  devise,  for  accumulating  the  rents  and  profits  of  lands  for  the  payment  of  debts, 
or  for  raising  a  portion  for  any  child  or  descendant  of  the  grantor  or  testator;  but  no  such 
crust  or  direction  shall  be  ralid,  for  any  longer  period  than  twenty-one  years  from  the  death 
of  the  grantor  or  testator." 

'*  [§  39  R*  S.]  This  section  is  adopted  substantially  from  the  work  of 
Mr.  Hamphreys,  to  which  we  have  before  referred.     His  reasons  for  it  ar« 

*  Refers  to  a  section  in  the  Revisers'  Cf.  Becker  v.  Becker,  13  App.  !>!▼• 
draft,  omitted    by   the    Legislature.    342.  supra,  p.  449. 
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thus  given:  *  A  distinction,  refined,  but  substantial,  subsists  under  our  law, 
between  estates  vested,  but  defeasable  —  as  a  limitation  to  the  first  son  of 
A,  but  if  he  shall  die  under  the  age  of  tweniy-one,  then  to  his  second  son  — 
and  a  contingent  estate  as  a  limitation  to  such  a  son  of  A,  as  shall  first  or 
alone  attain  the  age  of  twenty-one.  In  the  latter  case,  nothing  vests,  and 
consequently  the  rents  are  undisposed  of,  and  belong  as  such  to  the  donor 
and  his  heirs,  in  the  interium;  yet  there  is  no  doubt  but  the  donor,  were 
this  distinction  explained  to  him,  would  in  the  latter  case  as  well  as  in  the 
former,  give  the  accruing  rents  to  the  infant  donee.'  (Humphreys  on  Real 
Property,  p.  260.)  A  still  stronger  reason  for  adopting  the  section^  is 
furnished  by  §  35  of  this  Article,  which  prevents  a  future  estate  from  being 
defeated  by  the  determination  of  the  precedent  estate  before  the  happening 
of  the  contingency,  on  which  the  remainder  is  limited.  If  that  section  be 
adopted  and  the  present  omitted,  the  rents  and  profits  during  the  interval 
between  the  determination  of  the  prior,  and  the  vesting  of  the  contingent 
estate,  would  go  to  the  heirs,  contrary  to  the  very  plain  intention  of  the 
person  creating  the  estate.  As  the  law  now  is,  the  rents,  &c.  may  be,  and 
generally  are,  preserved  to  the  remainderman,  by  the  intervention  of 
trustees.  But  to  dispense  with  the  necessity  of  creating  such  trustees,  if 
one  of  the  benefits  we  propose  to  attain." 

*  Akticlk  n. —  Ofusts  and  trusts.*''  ^ 

•[i  R.  S.  728,  §  55,  except  in  sub.  3,  the  words  "<^  either ^^  inserted  by 
the  legislature,  in  lieu  of  **<?r  support  only"  in  the  report.  The  section 
as  enacted,  was  afterwards  amended  by  the  act  of  the  20th  of  April,  1830 
(reported  by  the  Revisers),  by  striking  out  the  words  ^''education  and  support^ 
or  either  "  and  substituting  the  word  ^^use"  in  lieu  thereof.]  Original  note 
to  the  amendment  proposed  in  1830.  "The  word  'use*  includes  education  and 
support,  and  each  -of  them.  It  will  also  include  other  purposes,  which 
ought  to  be  provided  ior." 

'  Original  notes  to  this  Article.  *'  The  modified  abolition  of  uses  and  trusts, 
which  is  proposed  in  this  Article,  is. doubtless  an  extensive,  and  may  per- 
haps be  viewed  by  some,  as  an  alarming  innovation.  The  Revisers  will 
therefore  be  pardoned  for  saying,  that  their  opinions  on  this  subject,  the 
slow  result  of  much  examination  and  reflection,  have  settled  in  the  convic- 
tion, that  every  plan  to  reform  and  simplify  the  law  of  real  property,  which 
shall  not  contain  substantially  the  change  now  recommended,  will  be  found 
imperfect,  and  in  a  great  measure  ineffectual. 

**That  some  reform  in  this  branch  of  the  law  is  necessary,  will  be  denied 
by  few,  who  are  sufficiently  familiar  with  the  system  as  it  now  exists,  and 
have   considered   with  any    care,    its  actual   and  undeniable   defects.     In 

*  The   following   notes  on  Uses   &  'Refer  to  article  II,  part  II,  R.  S. 

Trusts  refer  to  the  sections  of  the  on  Uses  &  Trusts.     This  is   a  most 

Revised   Statutes  now  recodified   in  valuable  dissertation  by  the  original 

article   4  of   the    Real   Prop.    Law,  draftsmen  on  the  entire  scheme  of 

supra,  pp.  412-569.  reform. 

■  Refers  to  i  R.  S.   728,  §  55,  supra, 
p.  438. 
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England,  the  necessity  of  such  a  reform  was  confessed,  during  the  last  ses- 
%on  of  its  parliament,  by  the  leading  statesmen  of  every  party;  and  in 
consequence  of  the  success  of  Mr.  Brougham's  motion,  founded  on  his  cele- 
brated speech,  commissioners  have  been  appointed,  to  whom,  with  other 
subjects,  the  trust  of  inquiring  into  the  state  of  the  laws  of  real  property,  and 
reporting  suitable  changes  and  improvements,  has  been  specially  committed. 

'*  The  subject  is  too  large  to  admit  of  a  full  discussion  within  the  limits 
of  a  note;  but  its  importance  demands  that  we  should  attempt  some  explana- 
tion of  the  reasons  which  have  produced  the  conviction  that  we  have 
avowed,  and  led  to  the  amendments  that  we  have  proposed. 

**  It  is  justly  remarked  by  Mr.  Cruise,  in  the  preface  to  his  admirable 
digest,  that  *  the  law  of  real  property  is  the  most  extensive  and  abstruse 
branch  of  English  jurisprudence.'  That  law  has  undergone  many  salutary 
changes  in  this  state;  yet  the  observation  of  Mr.  Cruise  is  still  true,  even 
when  applied  to  the  system  as  adopted  and  modified  by  ourselves.  Such 
indeed  are  its  extent  and  intricacy,  that  even  in  the  legal  profession,  it  is 
Tery  imperfectly  understood  by  any,  who  have  not  made  it  an  object  of 
peculiar  study  and  attention;  and  so  remote  are  its  principles  and  maxims 
from  ordinary  apprehension,  that  to  the  mass  of  the  community,  they  seem 
to  be  shrouded  in  impenetrable  mystery.  It  is  surely  needless  to  add,  that 
in  the  same  proportion  as  the  law  is  complex  and  obscure,  is  litigation 
frequent,  expensive  and  uncertain.  Ignorance  of  the  law  is  the  parent  of 
controversy;  and  that  ignorance  must  always  continue,  whilst  the  avenues 
to  knowledge  are  difficult  to  all,  and  to  most  inaccessible.  Under  such 
circumstances,  it  is  plainly  a  duty  to  inquire  into  the  source  of  these  evils, 
the  means  of  their  removal,  or  the  necessity  of  their  continuance.  If  the 
defects  of  the  system  spring  unavoidably  from  the  nature  of  the  subject 
which  it  is  framed  to  regulate,  we  must  submit  to  their  continuance;  but  14 
they  are  accidental  and  factitious,  we  ought  diligently  to  see,  and  firmly  to 
apply,  the  necessary  remedies. 

*'  The  first  inquiry,  therefore,  is,  considering  the  nature  of  the  subject,  is 
there  any  necessity  that  the  laws  of  real  property  should  be,  in  a  peculiar 
degree,  extensive  and  abstruse? 

'*  If  we  direct  our  attention  to  the  laws  of  other  nations  and  countries, 
we  shall  find,  perhaps  to  our  surprise,  that  so  far  as  they  relate  to  real  prop- 
erty, they  are  in  a  measure  free  from  the  objections  to  which  our  own  sys- 
tem is  liable.  In  the  civil  law,  the  regulations  concerning  the  enjoyment, 
alienation  and  transmission  of  real  estate,  comparatively  speaking,  are 
neither  numerous,  nor  difficult  to  be  understood,  and  in  the  Code  Napoleon, 
they  form  a  very  small  and  perfectly  intelligible  portion  of  that  immortal 
work.  It  is  not  extravagant  to  say,  that  the  French  law  of  real  estate,  may 
be  sufficiently  understood  by  a  few  days  of  diligent  study. 

"  If  we  look  to  the  objects  which  laws  in  relation  to  real  property  are 
meant  to  attain,  they  do  not  seem  to  present  any  intrinsic  difficulties,  that 
should  prevent  us  from  framing  a  simple  and  intelligible  system.  The 
owner  is  to  be  protected  in  the  enjoyment  of  his  property;  his  power  of  dis- 
position is  to  be  defined;  the  transmission  of  his  estate  to  his  descendants 
or  relatives,  is  to  be  regulated;  its  mode  of  alienation  is  to  be  prescribed; 
its  liability  to  the  claims  of  creditors  must  be  secured,  and  to  purchasers, 
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• 

the  means  of  investigating  the  ownership  must  be  afforded.  The  proper 
rules  on  these  various  subjects  would  seem  derivable,  from  a  few  principle^ 
of  clear  and  general  utility,  level  to  the  comprehension  of  all  whose  rights  are 
to  be  affected  by  their  application.  We  have  no  difficulty  in  believing,  that 
every  man  of  common  sense  may  be  enabled,  as  an  owner  of  real  property, 
to  know  the  extent  of  his  rights,  and  the  mode  of  their  exercise;  and  as  a 
purchaser,  to  judge,  with  some  assurance,  of  the  safety  of  the  title  he  is 
desirous  to  acquire. 

*'  It  appears  a  necessary  conclusion,  from  these  remarks,  that  if  our  law 
of  real  estate  is  voluminous  and  obscure,  in  a  particular  degree,  it  is  to 
peculiar  causes  that  these  defects  are  owing,  and  this  conclusion  is  amply 
justified,  when  we  advert  to  the  history  of  this  law,  and  the  character  of  its 
provisions. 

**  It  is  not  an  uniform  and  consistent  system,  complex  only  from  the  mul- 
titude of  its  rules,  and  the  variety  of  its  details;  but  it  embraces  two  sets 
of  distinct  and  opposite  maxims,  different  in  origin,  and  hostile  in  prin- 
ciple. We  have  first,  the  rujes  of  the  common  law,  connected  throughout 
with  the  doctrine  of  tenures,  and  meant  and  adapted  to  maintain  the  feudal 
system,  in  all  its  rigor;  and  we  have  next,  an  elaborate  system  of  expedients, 
very  artificial  and  ingenious,  devised  in  the  course  of  ages,  by  courts  and 
lawyers,  with  some  aid  from  the  legislature,  for  the  express  purpose  of 
evading  the  rules  of  the  common  law,  both  in  respect  to  the  qualities  and 
the  alienation  of  estates,  and  to  introduce  modifications  of  property  before 
prohibited  or  unknown.  It  is  the  conflict  continued  through  centuries 
between  these  hostile  systems,  that  has  generated  that  affinity  of  subtleties 
and  refinements,  with  which  this  branch  of  our  jurisprudence  is  overloaded. 

**  It  is  this  conflict  which  seems  to  have  involved  the  law  of  real  property 
in  inextricable  doubt,  whilst  nearly  in  every  case,  as  it  arises,  the  uncer- 
tainty is,  whether  the  strict  rules  of  ancient  law,  or  the  doctrines  of  modernr 
liberality  are  to  prevail;  whether  effect  is  to  be  given  to  the  intention,  or 
a  technical  and  arbitrary  construction  is  to  triumph  over  reason  and  com- 
mon sense. 

**  The  truth  of  these  observations  is  illustrated  in  a  striking  manner,  by 
the  history  and  progress  of  the  law  of  uses  and  trusts. 

**  The  severe  burthens  and  numerous  restrictions  which  the  feudal  law 
imposed  on  real  property,  are  generally  known.  It  was  a  system  that  could 
flourish  only  in  a  barbarous  age;  and  under  a  despotic  government. 

**  It  consulted  solely  the  interests  of  the  monarch,  and  a  landed  aris- 
tocracy; and  to  maintain  their  power,  the  real  owners  and  cultivators  of  the 
soil  were  to  be  held  in  military  bondage.  If  a  nation  was  to  advance  at  all 
in  civilization  and  freedom,  it  was  quite  impossible  such  a  system  could  be 
perpetuated,  and  it  was  to  relieve  those  who  were  groaning  under  its 
oppression,  yet  had  not  the  means  or  power  of  procuring  its  direct  repeal, 
that  uses  were  first  invented. 

**  An  use,  (as  uses  existed  previous  to  the  statute  of  uses,)  may  be  defined 
a  confidence  reposed  in  the  owner  of  lands,  that  he  would  permit  another 
person  to  enjoy  the  possession,  receive  the  profits  and  direct  the  disposition. 

*'  It  was  a  device  by  which,  whilst  the  formal  title  remained  in  one,  the 
whole  beneficial  interest  was  vested  in  another. 
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"  The  success  of  this  invention  was,  for  a  long  time,  doubtful.  At  an 
early  day,  the  courts  of  common  law  held  that  uses  were  invalid,  in  other 
words,  that  the  beneficial  owner  had  no  estate  or  right  whatever,  but  that 
the  absolute  property  discharged  from  any  trust,  was  vested  in  the  person 
having  the  legal  title.  The  court  of  chancery,  however,  was  more  indul> 
gent.  The  powers  of  that  court  were  at  that  day  administered  by  church- 
men, and  the  interests  of  the  church  in  evading  the  statutes  of  mortmain, 
required  that  uses  should  be  favored. 

**  By  the  aid  of  chancery,  therefore,  the  legal  owner  was  compelled  to 
permit  the  person  entitled  to  the  use,  to  enjoy  the  possession  and  profits, 
and  was  obliged  to  execute  such  conveyances  as  he  might  direct.  The  dis> 
tinction  between  legal  and  equitable  estates  was  thus  introduced,  and  uses, 
notwithstanding  the  constant  opposition  of  the  courts  of  law,  became  firmly 
established. 

**  The  advantages  of  uses,  as  thus  established,  in  mitigating  the  evils  of 
the  feudal  system,  were  very  great.  The  equitable  estate  was  not  liable  to 
forfeiture  for  treason  or  felony,  nor  subject  to  the  feudal  burthens  of  ward- 
ship, marriage,  &c.  &c.  The  power  of  disposition  in  the  equitable  owner 
was  greatly  enlarged,  and  the  feudal  restraints  on  alienation,  to  a  consider- 
able extent,  eluded.  The  equitable  owner,  although  the  statute  of  wills 
was  not  yet  in  force,  was  even  enabled  to  pass  his  property  by  devise,  since 
his  trustee  was  always  compelled  to  execute  such  conveyances  as  he  directed, 
whether  to  take  effect  during  his  life,  or  after  his  death. 

*  On  the  other  hand,  uses  were  attended  with  many  inconveniences,  and 
led  to  great  abuses.  They  tended  to  defraud  creditors  who  had  no  remedy 
against  the  equitable  estate,  and  purchasers,  whose  conveyances  or  leases 
from  the  equitable  owner,  the  trustee  could  always  avoid.  They  enabled 
the  trustee,  by  conveying,  or  submitting  to  a  disseisin,  and  by  other  means, 
to  defeat  the  rights  of  the  beneficial  owner;  and  a  frequent  resort  to  equity 
became  necessary,  to  compel  him  to  perform  the  trust.  And,  in  our  judg- 
ment, above  all,  by  separating  the  legal  and  equitable  estate,  and  intro- 
ducing two  classes  of  rights  over  the  same  lands,  governed  by  different 
rules,  and  subject  to  different  jurisdictions  they  rendered  titles  perplexed 
and  obscure,  and  multiplied  litigation. 

**  To  remedy  these  and  other  alleged  inconveniences,  various  statutes 
of  partial  operation  were  passed,  previous  to  the  statute  27  H.  VIII,  ch.  io» 
from  which  our  statute  of  uses  was  borrowed. 

**  The  last  statute  did  not  contemplate  a  partial  reform,  but  was  meant 
to  reach  the  evils  in  its  whole  extent,  by  abolishing  the  distinction  between 
the  title  and  the  use,  and  converting,  in  all  cases,  the  interest  of  the  bene- 
ficial owner  into  a  legal  estate. 

**  This,  which  it  is  admitted  by  all  was  the  principal  intent  of  the  legis- 
lature, was,  however,  entirely  defeated  by  the  narrow  construction  of  the 
statute,  which  the  courts  of  law  unfortunately  adopted.  The  statute 
declared,  in  substance,  that  whenever  one  person  is  seised  to  the  use  of 
another,  the  person  so  entitled  to  the  use,  should  also  be  entitled  to  the 
possession  and  legal  estate;  and  the  judges,  adhering  to  the  letter,  and 
overlooking  the  spirit  of  the  law,  decided,  that  where  successive  uses  are 
contained  in  a  conveyance,  it  is  the  first  use  only,  which,  in  technical  Ian- 
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guage,  is  executed  by  the  statute.  Thus,  a  grant  to  A,  to  the  use  of  B,  to 
the  use  of  C,  was  held  to  vest  the  legal  estate  by  force  of  the  statute  in  B, 
whilst  C  retained  the  beneficial  ownership,  in  the  same  manner  as  if  the 
statute  had  never  been  passed. 

"  In  such  cases,  therefore,  the  whole  effect  of  the  law  was  to  change,  not 
the  estate,  but  the  trustee. 

'*  The  consequences  of  this  rigid  construction  are  generally  known  and 
still  exist.  Uses,  under  the  name  of  trusts,  were  immediately  revived  and 
extended,  and  that  separation  of  legal  and  equitable  estates,  which  it  was 
the  main  object  of  the  legislature  to  prevent,  was  perpetuated. 

"  It  must  not,  however,  be  supposed  that  the  statute  of  uses  was  entirely 
inoperative.  It  was,  in  fact,  attended  with  important  and  durable  conse- 
quences on  the  law  of  real  estate.  The  statute  did  not  abolish  existing 
uses,  nor  prohibit  conveyances  to  uses  in  future.  It  only  declared  that 
both  existing  and  future  uses,  as  they  arose  should  become  legal  estates; 
and  the  effects  of  thus  permitting  the  creation  of  uses,  were, 

'*  z.  As  every  deed  capable  of  raising  an  use  was,  by  force,  of  the  statute 
rendered  also  capable  of  passing  the  legal  estate,  new  forms  of  conveyances 
were  introduced,  by  which  the  title  and  the  possession  of  lands  were  trans- 
ferred without  livery  of  seisin,  which,  at  common  law,   was  indispensable. 

**  3.  The  new  modifications  of  property,  which  the  increasing  wants  of 
society  demanded,  but  which  the  genius  of  the  feudal  law  forbade,  were 
preserved  by  retaining  uses,  to  which  they  owed  exclusively  their  origin. 

**  It  must  therefore  be  admitted,  that  the  statute  of  uses,  although  not 
productive  of  all  the  benefits  intended,  has  been,  to  a  considerable  extent, 
salutary  in  its  operation;  but  to  retain  these  advantages,  it  is  not  at  all 
necessary  that  uses  should  themselves  be  retained. 

**  To  uses,  even  as  they  now  exist,  there  are  strong,  and  as  they  seem  to 
us,  unanswerable  objections: 

*•  I.  They  render  conveyances  far  more  complex,  verbose  and  expensive, 
than  is  at  all  requisite,  and  they  perpetuate  in  deeds,  the  use  of  a  technical 
language,  which,  although  intelligible  to  lawyers,  is  to  the  rest  of  the  com- 
munity a  mysterious  jargon. 

**  2.  Where  a  cqnveyance  to  uses  contains  limitations  intended  to  take 
effect  at  a  future  day,  they  may  be  entirely  defeated  by  what  is  technically 
called  a  disturbance  of  the  seisin,  in  other  words,  by  a  forfeiture  or  change 
of  the  estate  of  the  person  seised  to  the  use. 

**  3.  It  is  frequently  very  difficult  to  determine,  whether  the  uses  in  a 
conveyance  are  so  created  as  to  be  executed  by  the  statute,  and  whether  a 
particular  limitation  is  to  take  effect  as  an  executed  use,  as  an  estate  at 
common  law,  or  as  a  trust.  These  difficulties  are,  and  must  continue,  whilst 
uses  are  preserved,  a  constant  source  of  litigation. 

**  It  is  to  remove  these  serious  inconveniences,  (and  others  not  of  trifling 
import  might  be  added,)  that  the  Revisers  propose  the  entire  abolition  of 
uses,  whilst  by  the  new  provisions  which  they  have  suggested,  all  the  bene- 
fits admitted  to  flow  from  the  present  system,  are  retained  and  increased. 
By  making  a  grant  without  the  actual  delivery  of  possession  or  livery  of 
seisin,  effectual  to  pass  every  estate  and  interest  in  lands,  (as  is  proposed  in 
a  subsequent  article,)  the  utility  of  conveyances  deriving  their  effect   from 
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the  statute  of  uses,  is  superseded,  and  a  cheap,  intelligible  and  universal 
form  of  transferring  titles  is  substituted  in  their  place.  The  new  modifica- 
tions of  property  which  uses  have  santioned,are  preserved  by  repealing  the 
rules  of  the  common  law,  by  which  they  were  prohibited,  and  permitting 
every  estate  to  be  created  by  grant,  which  can  be  created  by  devise.  And 
this  is  the  effect  of  the  provisions  in  relation  to  expectant  estates,  con- 
tained in  the  first  Article  of  this  Title. 

**  It  only  remains  to  speak  of  trust,  as  they  now  exist  by  law,  and  the 
changes  in  relation  to  them,  which  the  Revisers  propose.  There  are  three 
classes  of  trusts,  each  requiring  to  be  noticed. 

"  I.  Where  the  trustee  has  only  a  naked  and  formal  title,  and  the  whole 
beneficial  interest  or  right  in  equity  to  ike  possession  and  profits^  is  vested  in  these 
for  whose  benefit  the  trust  is  created. 

"2.  Where  the  trustee  is  clothed  with  some  actual  power  of  disposition 
or  management,  which  cannot  be  properly  exercised,  without  giving  him 
the  legal  estate  and  actual  possession. 

3.  Trusts  arising  or  resulting  by  implication  of  law. 
As  to  the  first  class,  or  formal  trusts,  it  is  plainly  needless  to  retain 
them.  They  separate  the  legal  and  equitable  estate,  for  no  purpose  that 
the  law  ought  to  sanction.  They  answer  no  end  whatever,  but  to  facilitate 
fraud;  to  render  titles  more  complicated,  and  to  increase  the  business  of 
the  court  of  chancery.  They  are,  in  trvith ^  precisely  what  uses  were  before  the 
statute  of  useSy  and  are  liable  to  many  of  the  same  objections.  Formal  trusts,  we 
therefore  propose  to  abolish,  by  converting  those  which  now  exist  into  legal 
estates,  and  prohibiting  their  creation  in  future.  This  is  substantially  to 
carry  the  statute  of  uses  into  effect,  according  to  its  original  intention. 

*'  The  second  class,  or  active  trusts,  as  a  late  writer,  (Mr.  Humphreys,) 
has  properly  termed  them,  are  recognized  in  every  system  of  law,  and  their 
utility,  under  proper  restrictions,  is  undeniable.  They  seem,  indeed,  indis- 
pensable to  the  proper  enjoyment  and  management  of  property.  The 
Revisers,  therefore,  propose  to  retain  them,  only  limiting  their  continu- 
ance, (for  reasons  stated  in  a  subsequent  note,)  and  defining  the  purposes 
for  which  they  may  be  created. 

**  As  to  implied  trusts,  they  cannot  be  abolished,  as  their  existence  is 
necessary  to  the  prevention  of  fraud.  An  important  change  is  however 
proposed,  in  preventing  a  secret  resulting  trust  from  being  created  by  the 
act  of  the  party  claiming  its  benefit.  This  change,  (which  is  recommended 
aisoisy  other  reasons,)  is  indispensable,  if  the  other  parts  of  the  plan  are 
adopted;  since  otherwise,  the  prohibition  to  create  formal  trusts  in  future, 
would  be  readily  evaded,  and  they  would  continue,  in  substance,  to  exist, 
and  in  their  worst  form. 

'*The  Revisers  will  not  conceal  that  they  attach  much  importance  to  the 
provisions  of  this  Chapter,  and.  feel  a  serious  anxiety  that  they  may  be 
adopted  by  the  legislature.  That  anxiety  they  would  fain  hope,  does  not 
arise  from  any  selfish  motives,  but  springs  from  the  sincere  belief,  that 
these  provisions,  if  adopted,  will  sweep  away  an  immense  mass  of  useless 
refinements  and  distinctions;  will  relieve  the  law  of  real  property,  to  .a 
great  extent,  from  its  abstruseness  and  uncertainty,  and  render  it;  as  a  sys- 
tem, intelligible  and  consistent:  that  the  security  of  creditors  andpmr- 
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chasers  will  be  increased;  the  investigation  of  titles  much  facilitated;  the 
means  of  alienation  rendered  far  more  simple  and  less  expensive;  and  Bnally, 
that  numerous  sources  of  vexatious  litigations,  will  be  perpetually  closed." 

'  **  r§  4^  ^*  S-]  ^^  seems  proper  to  confirm  all  uses  already  executed 
as  legal  estates,  in  order  to  prevent  the  possible  construction^that  they  are 
included  in  the  general  abolition  of  uses." 

*"[§  47  ^*  S*]  This  section  will  convert  all  formal  trusts  into  legal 
estates  in  the  beneficial  owner,  and  thus  effectuate  the  original  intent 
of  the  statute  of  uses.  The  ,term  *  assignment,'  is  introduced  that  there 
may  be  no  doubt  of  the  intention  of  the  legislature  to  include  the  transfer 
of  chattel  interest.  It  has  been  frequently  decided,  that  the  assignment  of 
an  existing  term  for  years  is  not  reached  by  the  present  statute  of  uses,  nor 
has  any  writer  attempted  to  explain  the  reason  of  this  singular  omission. 
Its  effect  is  this.  If  a  term  of  500  years  is  granted  to  A,  to  the  use  of  B^  by 
force  of  the  statute  B  takes  a  legal  estate ;  but  if  B,  the  moment  he  has 
received  the  grant,  assigns  his  whole  interest  to  D,  to  the  use  of  C,  the  use  in 
C  is  not  executed,  so  that  the  legal  estate  vests  in  D,  and  although  C  has 
the  whole  actual  interest,  it  is  in  equity  only  that  his  rights  are  acknowl- 
edged. Thus  by  the  creation  of  long  terms,  and  their  immediate  assign- 
ment, the  provisions  of  the  present  statute,  to  all  practical  purposes,  may 
be  completely  evaded.  We  add  an  extract  from  Mr.  Brougham's  late  speech 
on  the  state  of  the  law,  from  a  natural  desire  to  confirm  our  own  views  by 
the  authority  of  the  most  distinguished  statesman  and  eminent  lawyer  that 
England  now  possesses. 

**  '  1  would  restore  the  statute  of  uses  (says  Mr.  B.)  to  what  it  was  clearly 
intended  to  be.  Our  ancestors  made  that  law,  by  which,  if  land  was  given 
to  A,  for  the  use  of  B,  the  latter  was  deemed  the  legal  owner;  the  use  being 
executed  in  him  just  as  if  A  did  not  exist.  It  was  justly  observed  by  lord 
Hardwicke,  that  all  the  pains  taken  by  this  famous  law,  ended  in  adding 
three  words  to  a  conveyance.  This  has  been  said  by  conveyancers  to  be  a 
severe  remark,  but  it  is  perfectly  correct,  for  the  courts  of  equity  invented 
secondary  uses  of  trusts,  by  holding  with  the  courts  of  law,  that  the  statute 
did  not  apply  to  lands  given  to  A  to  the  use  of  B,  in  trust  for  C*  therefore 
the  whole  provision  is  evaded  by  making  the  gift  to  the  use  of  B  in  trust 
for  C,  and  those  three  words  send  the  whole  matter  into  chan-cery,  contrary 
to  the  plain  intent  of  the  statute.  Can  there  be  any  reason  whatever  for 
not  making  all  such  estates  legal  at  once,  and  rest(7ring  them  to  the  juris- 
diction of  the  common  law,  by  recognizing  as  the  owner,  the  person  to 
whom  the  estate  in  reality  is  given,  and  passing  over  him  who  is  a  mere 
nominal  party?'  (Brougham's  speech  on  the  present  state  of  the  law,  Phil, 
ed.  p.  66,  67.)" 

'**[§  49*  '^'^^  section  to  which  the  note  refers,  only  partially  adopted  in 
{^  49  R.  S.]  To  effect  the  entire  abolition  of  uses  and  formal  trusts  their 
future  creation  must  be  prevented,  so  that  this  section  is  indispensable,  if 

*  Refers  to  z  R.  S.  727,  g  46,  supra,  '  Refers  to  a  section  partly  adopted; 
p.  414.  I  R.  S.  728,  §  49,  supra,  p.  428. 

•  Refers  to  i .  R.  S.  727,  §  47,  supra, 
p.  421. 
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the  views  of  the  Revisers  are  embraced  by  the  legislature.  Why  indeed 
should  uses  and  trusts  be  continued  for  the  mere  purpose  of  converting 
them  into  legal  estates  as  soon  as  they  arise?  unless  it  is  thought  desir- 
able that  conveyances  should  continue  complex  and  obscure,  and  difficult 
questions  of  title  be  perpetuated.  To  prevent  a  possible  inconvenience, 
the  operation  of  the  section  is  suspended  for  a  year,  so  that  during  that 
period  uses,  &c.,  as  they"  are  created,  will  be  changed  into  legal  estates,  as 
under  the  present  statute  of  uses.  An  additional  guard  is  provided  in  a 
subsequent  article  of  alienation  by  deed,  in  which  it  is  declared  that  every 
deed  of  bargain  and  sale,  (the  conveyance  almost  universally  used,)  shall 
be  construed  as  a  grant,  and  the  bargainee  be  deemed  an  alienee  within  the 
meaning  of  this  section;  so  that  the  estate  will  be  preserved  even  in  cases 
where  the  present  form  of  conveyance  shall  continue  to  be  used.  As  the 
law  now  is,  the  interest  of  the  grantee  in  a  deed  of  bargain  and  sale,  is  an 
us€y  and  the  effect  of  the  deed  in  passing  the  legal  estate,  is  founded  on  the 
statute  of  uses." 

***[§  51,  52,  53  R.  S.]  A  principal  reason  for  the  adoption  of  §  5a, 
has  been  stated  in  the  preliminary  note,  that  without  it  the  prohibition 
of  formal  trusts  might  be  rendered  nugatory.  There  are  other  reasons 
that  seem  equally  imper&tive.  Why  should  a  man  purchasing  lands  for  his 
4fvm  beytefit^  take  the  conveyance  in  the  name  of  another?  Can  his  motives 
be  other  than  fraudulent  ?  or  if  this  secret  mode  of  acquiring  title  be  per- 
mitted, it  is  not  to  purposes  of  fraud,  that  will  be  abused  ?  If  a  resulting 
trust  of  this  description  be  an  executed  use:  and  that  it  is  so,  has  been 
decided  by  our  supreme  court,  then  the  person  paying  the  consideration, 
even  where  the  fact  of  such  payment  is  not  stated  in  the  deed,  acquires  the 
legal  estate,  upon  the  strength  of  which  alone  he  could  recover  the  posses- 
sion and  avoid  any  conveyances  of  the  nominal  grantee.  Under  such  cir- 
cumstances, no  purchaser  would  be  safe,  and  the  whole  policy  of  the  law 
requiring  conveyances  to  be  recorded,  would  be  defeated.  The  utility  of 
ihe  provisions  in  §  53  and  54,  seems  too  obvious  to  require  any  remarks. 

*  '*  [§  55  R.  S.]  As  the  creation  of  trusts  is  always  in  a  greater  or  less 
degree  the  source  of  inconvenience  and  expense,  by  embarrassing  the  title, 
and  requiring  the  frequent  aid  of  a  court  of  equity,  it  is  desirable  that 
express  trusts  should  be  limited  as  far  as  possible,  and  the  purposes  for 
which  they  may  be  created,  strictly  defined  The  object  of  the  Revisers  in 
this  section  is  to  allow  the  creation  of  express  trusts,  in  those  cases  and  in 
those  cases  only  where  the  purposes  of  the  trust  require  that  the  legal 
estate  should  pass  to  the  trustees.  An  assignment  for  the  benefit  of  cred- 
itors, would  in  most  cases  be  entirely  defeated,  if  the  title  were  to  remain  in 
the  debtor,  and  where  the  trust  is  to  receive  the  rents  and  profits  of  lands, 
and  to  apply  them  to  the  education  of  a  minor,  ihe  separate  use  of  a  mar- 
ried woman,  or  the  support  of  a  lunatic  or  spendthrift,  (the  general  objects 
of  trust  of  this  description,)  the  utility  of  vesting  the  title  and  possession 
in  the  trustees,  is  sufficiently  apparent.     After  much  reflection,  the  Revis- 

>  Refers  to  x  R.  S.  738,  Sgsx,  52,  53,  *  Refers  to  i  R.  S.  728,  g  55,  now 
m/ra,  pp.  432,  433.  §  g6.  Real  Prop.  Law.      Vidt  si^ra^ 

p.  438. 
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ers  have  not  been  able  to  satisfy  themselves  that  there  are  an.y  cases  not  eau- 
merated  in  this  section,  in  which,  in  order  to  secure  the  execution  of  the 
trust,  it  is  necessary  that  the  title  or  possession  should  vest  in  the  trustees. 
Where  no  such  necessity  exists,  (as  where  the  trust  is  to  convey,  or  to  make 
partitions,  &c.,)  it  is  obvious  that  without  giving  any  estate  to  the  trustees, 
the  trust  may  as  well  be  executed  as  a  power.  And  that  trusts  of  this  kind 
may  not  be  entirely  defeated,  it  is  provided  in  §  59,  that  they  shall  take 
effect  in  the  manner  suggested. 

**  Should  it  be  thought  desirable  by  the  legislature,  that  preferences 
amongst  creditors  in  future  be  abolished,  the  object,  so  far  as  relates  to  real 
property,  may  be  attained  by  an  amendment  of  this  section. 

"  To  the  first  subdivision  of  the.  section,  add  the  words  *  generally  and 
without  preference  to  any  particular  creditor  or  class  of  creditors; '  the 
Revisers  have  thought  it  their  duty  to  make  this  suggestion,  but  they  wish 
not  to  be  understood  as  expressing  any  opinion  as  to  the  propriety  of  its 
adoption." 

*  *'  [§  5^  ^*  S*]  There  is  an  evident  distinction  between  a  trust  to  sell, 
created  by  deed,  and  a  similar  trust  created  by  devise.  In  the  first  case,  as 
we  have  before  remarked,  it  is  necessary  that  the  trustees  should  take  the 
estate,  or  the  trust  itself  might  be  defeated;  but  in  the  latter,  no  such  neces- 
sity exists,  and  by  construing  the  trust  as  a  power,  the  interests  of  those  for 
whose  benefit  it  is  created,  are  as  effectually  secured,  as  if  the  legal  estate 
passed  to  the  trustees.  On  the  death  of  the  testator  the  power  attaches 
immediately  on  the  land,  and  no  subsequent  disposition  can  be  made,  nor 
incumbrances  created,  by  which  its  execution  can  be  defeated. 

'*  There  are  other  reasons,  however,  which  have  weighed  principally  with 
the  revisers  in  recommending  this  section;  under  the  present  rules  of  law, 
the  construction  of  a  will  containing  an  authority  to  executors  to  sell,  is  a 
matter  of  great  difficulty;  and  the  question  whether  the  trust  is  to  be  con- 
strued as  a  naked  authority,  or  as  a  power  coupled  with  an  estate  or  interest 
in  the  lands,  has  been  a  frequent  source  of  litigation.  Thus  according  to 
Lord  Coke,  if  a  man  devise  that  his  executors  'shall  sell  his  lands,  they  have 
a  bare  authority  and  no  interest;  but  if  he  devise  his  lands  to  be  sold  by  his 
executors,  they  take  the  legal  estate.'  It  is  true  Mr.  Hargrave  in  his  note 
on  the  passage  speaks  of  this  distinction  as  curious  and  overstrained,  yet 
there  seems  a  decisive  weight  of  authority  in  its  favor.  We  would  abolish 
this  and  similar  distinctions,  not  merely  as  curious  and  overstrained,  but  as 
entirely  useless,  unless  to  propagate  law  suits. 

**  In  a  subsequent  article  *  of  powers,'  we  have  provided  that  no  injury 
shall  result  to  the  persons  interested  in  trusts  of  this  description,  from  con- 
sidering them  merely  as  powers,  by  declaring  that  they  shall  survive,  and  in 
other  respects  be  subject  in  their  execution  to  the  same  rules  as  express  trusts. 

"  As  an  additional  authority  in  support  of  our  views,  we  add  the  recom- 
mendation of  Lord  Coke  himself,  who  says,  *  it  is  better  for  a  testator  to 
give  to  his  executors  an  authority,  than  an  estate,  unless  his  ineaning  be 
they  should  take  the  profits  of  his  lands  in  the  mean  time.'  Coke  Litt.,  113, 
«.  ft  Har.  ft  Bnt.  note:  Sugden  on  Powers,  140;  6  John.  Rep.,  9a.") 

»  Refers  to  i  K.  S.  7-^9,  {  5"^,  supra,  p.  480. 
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'  [§  64,  65  R.  S.]  The  effect  of  §  64,  will  be  in  a  great  measure  to  abolish 
secret  trusts,  the  common  instrument  of  fraud,  by  making  it  the  interest  of 
the  parties  in  all  cases,  that  the  trust  should  be  incorporated  in  the  con- 
veyance; and  by  §  65,  the  rights  of  those  entitled  to  the  execution  of  the 
trust,  are  effectually  protected.  Where  the  trust  is  expressed  in  the  deed  to 
the  trustees,  it  is  just  that  purchasers  should  be  presumed  to  have  knowledge 
of  the  trust. 

**  To  abolish  secret  trusts  entirely,  by  requiring  in  all  cases*,  the  tr.ust  to 
be  incorporated  in  the  deed,  does  not  seem  advisable.  It  can  only  be 
effected  by  rendering  void  the  conveyance  or  the  trust.  By  the  first  mode, 
purchasers  and  creditors  of  the  trustees  would  be  defrauded;  by  the  second, 
the  trustees  would  acquire  an  absolute  estate  to  the  prejudices  of  innocent 
persons  interested  in  the  trust." 

'*'[§66  R.  S.]  The  injustice  of  the  existing  rule  which  in  most  cases 
requires  purchasers  and  other  persons  dealing  with  trustees  to  look  to  the 
application  of  the  moneys  paid,  at  the  hazard  of  losing  the  estate,  or  being 
compelled  to  make  a  second  payment,  is  very  apparent,  and  has  been  fre- 
quently admitted,  by  judges  who  felt  themselves  constrained  to  obey  the 
rule  itself.  That  it  ought  to  be  abolished,  we  think  will  hardly  be  doubted. 
Mr.  Humphreys'  late  work  on  real  property,  contains  a  similar  proposition, 
and  we  have  much  pleasure  in  subjoining  his  remarks.  *  This  proposition 
is  introduced  to  correct  a  vicious  result  from  the  rule  that  *  in  equity  the 
trust  is  the  land; '  arguing  from  this,  it  is  held,  that  whoever  purchases  from 
or  otherwise  deals  with  the  trustee,  must  (unless  in  a  few  impracticable 
cases,  as  where  the  trust  is  for  payment  of  debts  generally)  see  that  the 
produce  of  the  trust  fund  goes  to  the  cestui  que  trusty  or  beneficial  owner; 
thus  treating  as  nothing,  the  confidence  reposed  in  the  trustee.  The  incon- 
venience of  the  rule  and  its  constant  frustration  of  the  proposed  object, 
has  occasioned  the  introduction  into  the  generality  of  trust  assurances,  of 
a  special  clause,  that  the  receipts  of  the  trustees  shall  be  discharges  to  pur- 
chasers and  others.  But  that  must  be  a  bad  rule  against  which  the  very  par- 
ties provide,  who  are  meant  to  be  protected  by  it;  sometimes  equity  strug- 
gles against  its  own  rule  by  new  distinctions,  which  in  their  turn  generate 
new  litigation.'    (Humphreys  on  Real  Property,  p.  305.) 

*'  We  add  an  example  of  the  distinction  to  which  Mr.  Humphreys  alludes: 
'*  If  lands  be  devised  to  executors,  to  be  sold  in  trust  for  certain  persons 
named,  the  purchaser  is  bound  by  the  rule;  but  if  the  direction  be,  that 
the  trustees  pay  or  distribute  the  purchase  moneys  to  the  same  persons,  or 
invest  the  same  for  their  benefit,  the  rule,  it  is  held  does  not  apply.  In 
plain  terms,  its  application  depends  on  a  verbal  distinction.  It  is  to  the 
work  of  Mr.  Humphreys,  from  which  our  quotation  is  taken,  that  Mr. 
Brougham  alludes,  in  his  celebrated  speech.  After  speaking  of  the  exer> 
tions  of  Sir  Samuel  Romilly  and  Sir  James  Mackintosh,  for  the  reform  of 
the'  criminal  law,  he  adds:  *  I  am  sure  an  almost  equal  debt  of  gratitude 
has  been  incurred,  on  the  part  of  the  law  of  real  property,  to  the  honest, 
patient  and  luminous  discussion  which  it  has  received  from  one  of  the  first 

■ 

*  Refers  to  i  K.  S.  7^'>.   ^^64,65,       •Refers  to  i  R.  S.  730,  §  66,  ji^^, 
rP-  504.  507,  ^pra.  p.  523. 
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conveyancers  and  lawyers  this  country  could  ever  boast  of.  Those  members 
of  the  house  that  are  conversant  with  our  profession,  will  easily  understand 
that  I  .can  only  allude  to  Mr.  Humphreys'  (Brougham's  Speech,  p.  4). 
Although  differing  from  many  of  the  views  of  Mr.  Humphreys,  and  by  no 
means  inclined  to  adopt  the  language,  in  which  he  has  expressed  his  pro- 
posed enactments,  we  cheerfully  acknowledge,  that  in  the  preparation  of 
this  chapter,  we  have  derived  most  important  aid  from  his  valuable  work." 

'  **  [§  68  R.  S.]  As  every  trust  is  founded  on  a  personal  confidence 
reposed  in  the  trustee,  it  ought  naturally,  and  by  the  very  intention  of  the 
party,  to  cease  with  the  life  of  the  trustee.  No  reason,  it  seems  to  us,  can 
be  assigned,  why  it  should  pass  to  his  representatives,  persons  probably 
unknown  to  the  party  creating  the  trust,  and  in  many  cases,  very  unfit  to 
execute  his  wishes.  In  addition  to  this,  there  are  very  serious  inconven- 
iences attending  the  transmission  of  trusts.  It  is  frequently  difficult  to 
determine  in  whom  the  trust  estate  has  vested,  whether  it  has  passed  under 
a  general  or  residuary  devise,  (for  the  estate  of  the  trustee  is  devisable,)  or 
has  descended  to  heirs.  In  other  cases,  the  person  to  whom  the  estate  has 
passed,  cannot  be  easily  discovered,  or  is  absent  from  the  country,  or  labors 
under  some  legal  incapacity;  and  then  the  alienation  of  the  estate,  or  exe- 
cution of  the  trust  by  other  means,  may  be  suspended  for  years,  until  the 
necessary  inquiries  are  made;  or  at  great  expense,  a  suit  in  chancery  has 
been  instituted,  and  the  proper  decree  obtained." 

**  The  remaining  sections  do  not  seem  to  require  any  particular  observa- 
tions. They  enlarge,  in  some  respects,  the  powers  of  the  chancellor;  bat 
the  propriety  of  the  enlargement  it  is  thought  will  not  be  doubted/* 

"  Articlk  III.—  0/ powers:* « 

Original  notes  to  this  Article,  **  If  the  first  and  second  Articles  of  this  Title 
are  adopted,  a  new  regulation  of  powers  in  relation  to  lands,  becomes  indis- 
pensable, since  it  is  from  the  statute  of  uses  that  such  powers,  as  they  are 
now  constituted,  derive  their  efficacy.  We  regard  it  as  one  of  the  chief 
benefits  to  result  from  the  abolition  of  uses,  that  it  affords  an  opportunity 
of  placing  the  doctrine  of  powers  on  rational  grounds,  by  bringing  them 
into  harmony  with  the  general  system  of  our  laws,  and  adapting  them  to  the 
state  of  our  society,  and  the  policy  of  our  institutions. 

**  The  law  of  powers,  as  all  who  have  attempted  to  master  it,  will  readily 
admit,  is  probably  the  most  intricate  labyrinth  in  all  our  jurisprudence; 
Few,  in  the  course  of  their  studies,  have  been  called  to  enter  it,  who  have 
not  found  it  difficult  to  grope  iheir  way  in  its  numerous  and  winding  pas- 
sages. In  plain  language,  it  abounds  pre-eminently  in  useless  distinctions 
and  refinements,  difficult  to  be  understood,  and  difficult  to  be  applied,  by 
which  a  subject,  in  its  own  nature  free  from  embarrassment,  is  exceedingly 

■  Refers  to  i  R.  S.  730,  §  68,  supra,  5  of  the  Real  Prop.  Law,  pp.  570- 

p.  530.  694,  supra.     The  dissertation  of  the 

*  The    following     notes     refer    to  Revisers  on  this  subject  is  the  basis 

article  III,  part   II,   of  the    Revised  of  all  future  knowledge  on  Powers, 

Statutes,  regulating'*  Powers."    That  and  of  the  highest  importance  .to, the 

article  is  now  incorporated  in  article  profession. 
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perplexed  and  darkened.  We  encounter  this  darkness  at  the  very  threshold 
of  our  inquiries,  as  the  division  or  classification  of  powers,  (which  appears 
\^  in  the  beginning  of  every  elementary  work  on  the  subject,)  seems  indus- 

triously framed  to  confound  all  intelligence  of  their  meaning  and  utility. 

"  Nor  is  it  merely  because  it  is  mysterious  and  complex,  that  a  reform  in 
this  part  of  the  law  is  desirable.  It  is  liable  to  still  more  serious  objections, 
since,  as  will  appear  in  the  course  of  our  remarks,  it  a£Ford5  the  ready  means 
of  e*'ading  the  most  salutary  provisions  of  our  statutes.  It  avoids  all  the 
formalities  wisely  required  in  the  execution  of  deeds  and  wills,  frustrates 
the  protection  meant  to  be  given  to  creditors  and  purchasers,  and  eludes 
nearly  all  the  checks  by  which  secrecy  and  fraud,  in  the  alienation  of  lands 
are  sought  to  be  prevented. 

**The  present  division  of  powers,  is  into  powers:  I.  Appendant  or  appur- 
tenant.    2.  Collateral  or  in  gross.     3.  Simply  collateral. 

**  These  cabalistic  terms,  we  are  aware,  must  sound  like  an  unknown 
tongue,  to  unpractised  ears;  but  our  objection  is  not  to  the  strange  phrase- 
ology in  which  this  division  is  expressed,  but  to  the  principle  on  which  it 
is  founded.  To  understand  this,  the  terms  must  be  explained.  Powers 
appendant  and  in  gross,  agree  in  the  circumstance  that  they  are  both  vested 
in  a  person  having  an  estate  in  the  lands  over  which  the  power  is  to  be 
exercised.  The  distinction  between  them  is  this:  The  power  is  said  to  be 
appendant,  when  it  enables  the  party  to  create  an  estate  which  must  attach, 
in  whole  or  in  part,  on  his  own  interest.  As  where  a  power  is  given  to  a 
tenant  for  life,  to  make  leases  in  possession:  every  lease  he  executes  must, 
to  some  extent,  take  effect  out  of  his  own  estate.  A  power  is  in  gross, 
when  it  does  not  attach  on  the  interest  of  the  party,  but  enables  him  to 
create  an  estate  indepenient  of  his  own,  as  a  power  to  a  tenant  for  life,  to 
dispose  of  the  reversion.  A  power  is  simply  collateral,  when  it  is  vested 
in  a  stranger  having  no  estate  or  interest  in  the  land. 

"  It  is  a  striking  error  in  this  classification,  that  it  overlooks  entirely  the 
nature  and  objects  of  the  power  itself,  and  regards  solely  the  connexion 
between  the  party  exercising  the  power,  and  the  lands  which  it  embraces. 
Yet  it  is  obvious  that  the  character,  and  consequently  the  construction  and 
execution  of  the  power,  may  be  the  same,  whether  it  is  vested  in  an  owner 
or  a  stranger,  or  is  to  take  effect  out  of  a  present  or  a  future  estate.  Were 
this  merely  a  logical  mistake,  it  would  scarcely  deserve  attention;  but  in 
fact,  it  has  had  an  important  influence  on  the  law  of  powers,  in  all  its 
branches.  It  is  from  this  arbitrary  classification,  that  rules  equally  arbi- 
trary have  been  derived;  rules  which  are  first  established  at  common  law, 
and  then  by  an  ordinary  process,  evaded  in  chancery,  through  the  medium 
of  refinements,  reaching  circuitously  that  equity,  which  ought  never  to  have 
been  disregarded. 

**We  propose,  therefore,  an  entirely  new  division  of  powers,  not  merely 
as  expressed  in  terms  which  at  once  suggest  the  reason  of  their  adoption, 
but  because  it  rests  on  substantial  and  practical  distinctions.  In  order  to 
classify  powers,  we  look  to  their  extent,  and  to  the  objects  which  they  are 
meant  to  attain,  since  it  is  from  the  differences  that  subsist  between  them 
in^these  respects,  that  the  different  rules  by  which  they  are  governed,  are 
ajid  must   be   derived.      The   most    important  circumstance  evidently  it, 
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whether  the  power  is  to  be  exercised  by  the  party  for  his  own  benefit,  or 
the  benefit  of  others,  whether  it  is  an  interest  or  a  trust;  and  it  is  to  this 
distinction  that  the  regulations  we  propose  have  a  principal  regard. 

'*Some  further  observations,  however,  are  necessary,  to  justify  our  cen- 
sures of  the  doctrines  that  now  prevail,  in  relation  to  powers,  and  to  evince 
the  necessity  of  an  alteration.     They  shall  be  briefly  stated. 

**  I.  As  to  the  creation  of  powers:  There  are  at  present  no  limits;  but  the 
owner  may  separate  from  the  title  the  whole  or  any  portion  of  his  own 
authority,  in  the  disposition  of  his  lands,  and  retain  it  to  himself  or  vest  it 
in  another.  Thus  a  man  may  convey  his  estate  in  fee,  and  by  means  of  a 
power  of  revocation,  continue  in  himself  the  absolute  dominion,  leaving 
only  a  naked  title  to  the  alienee.  By  this  device,  the  lands  are  placed 
efifectually  beyond  the  reach  both  of  his  own  creditors,  and  of  the  creditors 
of  the  grantee.  As  to  the  creditors  of  the  grantee,  it  is  plain  they  may 
always  be  defeated  by  an  exercise  of  the  power  of  revocation.  And  to  his 
own  creditors,  they  are  equally  without  redress;  for  as  he  has  no  estate  or 
interest  in  the  lands,  but  a  bare  authority  to  dispose  of  them  as  he  pleases, 
there  is  nothing  on  which  their  claims  can  attach.  To  treat  a  mere  power 
as  actual  property,  would  be  a  plain  violation  of  legal  principles,  and 
accordingly  it  is  not  considered  as  such,  either  in  law  or  equity.  There  is 
indeed  a  single  case  in  which  the  creditors  may  be  relieved.  If  a  man» 
havinr;  a  general  power  of  disposition,  execute  it  in  favor  of  a  purchaser, 
not  for  a  valuable  consideration,  and  then  die,  the  purchaser  is  considered 
in  equity  a  trustee  for  the  creditors;  but  as  against  the  debtor  in  his  life- 
time, or  if  he  die  leaving  the  power  unexecuted,  as  against  the  owners  of 
the  land,  the  creditors  are  without  remedy.  *  These  distinctions,'  Mr. 
Sugden  says,  *  may  seem  nfined^  but  they  are  well  established.'  We  confess 
that  *  refined  '  does  not  seem  to  us  the  appropriate  word. 

**  In  England,  we  have  the  authority  of  Mr.  Humphreys  for  saying,  that 
powers  are  often  used  to  defeat  the  legal  rights  of  creditors,  and  that  by 
recent  statutes,  (3  Geo.  IV,  c.  123;  6  do.  c.  16,)  a  partial  remedy  has  been 
applied  to  the  evil.  By  these  statutes,  it  is  provided  that  a  general  power, 
vested  in  a  bankrupt  or  insolvent,  shall  pass  to  his  assignees,  and  be  exer- 
cised by  them,  for  the  benefit  of  the  creditors.  With  us,  if  English 
authorities  are  to  be  followed,  the  law  remains  as  we  have  stated. 

"  That  a  change  of  the  existing  law  is  here  not  merely  proper,  but  neces- 
sary, will  be  admitted  by  all;  and  it  is  probably  needless  to  offer  any 
remarks  in  favor  of  the  regulations  that  we  propose.  In  reason  and  good 
sense,  there  is  no  distinction  between  the  absolute  power  of  disposition  and 
the  absolute  ownership;  and  to  make  such  a  distinction,  to  the  injury  of 
creditors,  may  be  very  consistent  with  technical  rules,  but  is  a  flagrant 
breach  of  the  plainest  maxims  of  equity  and  justice.  There  is  a  moral 
obligation  on  every  man,  to  apply  his  property  to  the  payment  of  his  debts 
and  the  law  becomes  an  engine  of  fraud,  when  it  permits  this  obligation  to 
be  evaded  by  a  verbal  distinction.  It  is  an  affront  to  common  sense  to  say^ 
that  a  man  has  no  property  in  that  which  he  may  sell  when  he  chooses,  and 
dispose  of  the  proceeds  at  his  pleasure.  We  apprehend  the  legislature  will 
have  no  difficulty  in  declaring,  that  so  far  as  creditors  and  purchasers  are 
concerned,  the   power  6f  disposition  shall  be  deemed  equivalent  to  the 
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Actual  ownership.  It  may  perhaps  be  doubted,  whether  a  general  power  to 
devise,  annexed  to  a  previous  estate,  should  be  considered  an  absolute 
power  of  disposition;  but  there  are  obvious  means,  by  which,  with  the  aid 
of  this  power,  the  tenant  for  life  or  years  may  acquire,  even  in  his  lifetime, 
the  entire  dominion  of  the  property. 

**  Again;  we  have  deemed  it  very  important  to  limit  the  authority  of  the 
owners,  in  the  creation  of  beneficial  powers.  It  appears  to  us,  that  in  this 
country,  it  can  hardly  happen  that  such  a  power  of  disposition  will  be  sepa- 
rated from  the  legal  estate,  for  any  purpose  that  the  law  ought  to  favor. 
This  separation  is  always  a  source  of  inconvenience,  by  perplexing  titles 
and  restraining  alienation,  and  it  should  therefore  only  be  permitted,  when 
^it  is  clear  that  the  utility  outweighs  the  inconvenience.  As  to  trust  powers, 
they  cannot,  from  their  nature,  be  limited;  and  subject  as  they  are,  to  the 
perpetual  control  of  the  chancellor,  there  is  little  danger  of  their  abuse; 
but  in  respect  to  beneficial  powers,  we  have  not  been  able  to  discover  that 
any  practical  good  can  result  from  their  permission,  except  in  the  cases 
that  we  have  specified.  In  other  cases,  the  benefit  intended  by  the  power, 
may  be  better  attained  by  an  enlargement  of  the  estate,  or  by  means  of  a 
'  trust. 

*'  2.  As  to  the  extinguishment  of  powers: 

**  The  rules  with  respect  to  the  extinction  of  powers  appendant,  are,  in  a 
great  measure,  free  from  objection.  Such  a  power  is  destroyed  by  the 
alienation  of  the  estate,  and  can  never  be  exercised  to  the  prejudice  of  any 
grantee  or  lessee  from  the  partyi  The  power  is  however  held  to  be  extin- 
guished, upon  technical  grounds,  even  by  the  execution  of  a  mortgage. 
Lord  Mansfield,  indeed,  held  that  the  power  of  a  tenant  for  life  to  make 
leases,  was  not  destroyed  by  a  mortgage,  and  that  such  a  construction  of  an 
instrument,  intended  merely  as  a  security  of  a  debt,  would  be  contrary  to 
the  intention  of  all  the  parties;  (Doug.  392;)  but  this  decision  of  an  illus- 
trious judge,  who  never  permitted  his  reason  to  be  fettered  by  technical 
rules,  has  been  reversed,  and  Mr.  Sugden  says,  *  it  is  now  clear,  that  a  con- 
veyance of  the  estate,  even  by  way  of  mortgage,  is  an  extinguishment  of 
the  power.'  (Sugden  on  Powers,  p.  57.)  It  is  to  guard  against  this  incon- 
venience, that  we  have  declared  the  effect  of  a  mortgage;  and  instead  of 
extinguishing  the  power,  have  given  to  the  mortgagee  the  benefit  of  its 
exercise,  as  a  part  of  his  security.  With  respect  to  powers  in  gross,  the 
rules  in  regard  to  their  extinguishment,  though  technically  sound,  are,  in 
their  practical  operation,  singularly  capricious  and  unjust.  The  terms  are 
strong,  but  they  will  be  fully  justified.  A  power  in  gross,  it  will  be  recol- 
lected, enables  a  party  to  convey  an  estate,  distinct  from  his  own;  and  we 
select  the  case  of  a  tenant  for  life,  having  a  general  power  to  dispose  of  the 
reversion  in  fee,  or  a  power  to  devise  it  to  particular  persons.  If  the  ten- 
ant convey  the  whole  estate,  including  the  fee,  by  bargain  and  sale,  or  other 
conveyance  under  the  statute  of  uses,  the  power  is  not  affected,  but  remains 
to  be  executed  at  his  pleasure  thereafter;  but  if  he  convey  by  feoffment, 
with  livery  of  seisin,  the  power  is  destroyed.  The  grounds  of  this  distinc- 
tion, we  are  informed,  are,  that  a  bargain  and  sale  is  what  is  technically 
termed  an  innocent  conveyance,  and  passes  only  the  actual  interest  of  the 
party;  whereas  a  feoffment  ''ransacks  thi  whole  estate^  and  passes  or  extin- 
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guishes  all  rights,  conditions  or  powers  belonging  to  the  land,  as  well  as 
the  land  itself.'  (Sugden,  p.  64.)  To  the  technical  accuracy  of  this  reason- 
ing, there  is  probably  no  objection.  Let  us  now  look  to  its  practical  effects. 
A  tenant  for  life,  with  a  general  power  of  disposition,  sells  the  whole  estate 
for  a  full  consideration,  and  conveys  to  the  purchaser  a  deed  of  bargain 
and  sale.  A  life  estate  only  passes,  and  the  tenant,  by  virtue  of  his  power, 
conveys  the  next  day  the  remainder  in  fee  to  a  third  person.  This  person 
acquires  a  valid  title,  and  the  first  purchaser,  by  means  of  an  inmfceni  con- 
veyance, is  effectually  defrauded.  Or,  suppose  the  power  to  be  a  power  to 
devise,  and  to  devise  only  to  particular  persons;  which  is  a  plain  trust. 
The  tenant  for  life,  by  means  of  a  feoffment,  now  ransacks  the  whole  estate 
and  extinguishes  the  power;  and  then  the  rights  of  the  persons  entitled  to 
the  trust  are  completely  sacrificed.  It  is  true,  there  are  some  cases  in  which 
powers  have  been  considered  as  trusts  in  chancery,  and  executed  as  such, 
in  case  of  their  non-execution  by  the  party;  but  no  relief  has  ever  been 
given,  where  the  power  was  technically  extinguished. 

"A  power  simply  collateral  cannot  be  varied  or  extinguished  at  all,  hj 
any  act  of  the  party;  and  if  these  powers  were  merely  trusts,  the  rale 
would  be  just;  but  it  is  obvious  that  a  power  simply  collateral,  may  be  also 
beneficial;  for  a  power  may  be  given  to  a  stranger  having  no  estate,  to  con- 
vey or  charge  lands  for  his  own  benefit;  and  yet,  if  he  release  this  power 
for  a  valuable  consideration,  to  the  owner  of  the  land,  it  would  seem  that 
the  release  is  void.  But  although  a  simply  collateral  power  cannot  be 
barred,  yet  if  it  be  vested  in  several,  it  is  destroyed  by  the  death  of  any 
one  of  them  previous  to  its  execution;  and  although  accompanied  with  a 
trust,  its  execution  by  the  survivors  would  be  void,  in  direct  contradiction 
to  the  rule,  which  prevails  where  the  trustees -have  an  estate  in  the  lands. 

**  The  great  error,  indeed,  which  pervades  the  established  doctrine  in 
relation  to  the  distinguishment  of  powers  is,  that  it  disregards  entirely  the 
distinctions  between  beneficial  and  trust  powers,  and  permits  the  trust  to 
be  extinguished,  by  the  same  means  by  which  the  interest  is  conveyed. 
The  new  regulations  that  we  propose,  are  founded  on  the  obvious  maxim, 
that  equity  will  never  suffer  a  trust  to  be  defeated  by  the  death  or  miscon- 
duct of  a  trustee;  and  the  defects  of  whiclf  we  complain  are  remedied,  and 
the  law  rendered  uniform,  by  applying  to  trust  powers,  the  rules  that  have 
already  been  declared,  in  relation  to  trust  estates. 

**3.  As  to  the  execution  of  powers:  The  subject  is  so  extensive,  that  we 
shall  select  only  a  few  prominent  topics.  Where,  by  the  terms  of  the 
power,  no  mode  of  execution  is  prescribed,  it  may  be  executed  by  a  simple 
note  in  writing,  without  signature  (if  in  the  hand  writing  of  the  party),  and 
without  witnesses,  or  acknowledgment,  or  proof,  or  even,  as  it  seems  estab- 
lished, delivery.  Even  where  it  is  declared  that  the  power  shall  be  exe- 
cuted by  will,  it  is  not  necessary,  that  the  will  should  be  executed  and 
attested  as  a  will  of  real  property,  or  that  any  of  the  provisions  of  the  stat- 
ute, in  relation  to  such  wills  should  be  complied  with. 

'*On  the  other  hand,  if  any  formalities,  however  useless,  are  prescribed, 
or  any  conditions,  however  trifling,  annexed  to  the  execution  of  the  power, 
they  must  be  literally  observed,  or  the  execution  at  law  is  wholly  void. 
Thus,  where  it  is  required  that  the  power  shall  be  executed  by  a  deed,  under 
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the  hand  and  seal  of  the  party,  to  be  executed  in  the  presence  of,  and  to  be 
attested  by  two  or  more  witnesses,  although  it  is  stated  in  the  body  of  the 
deed  that  it  was,  in  fact,  executed  with  all  the  required  formalities,  and 
although  it  be  signed  and  sealed  by  the  party,  and  attested  by  the  signa- 
tures of  two  witnesses;  yet  the  execution  is  void,  if  the  attestation  clause 
contain  only  the  words  'sealed  and  delivered  in  the  presence  of,'' omitting 
the  word  '  signed.'  (Sugden  on  Powers,  236.)  So  where  a  power  is  given 
to  revoke  a  settlement  upon  the  tender  of  a  gold  ring  or  a  pair  of  gloves, 
of  the  price  of  I2d,  the  tender  and  the  price  must  be  proved,  or  the  revo- 
cation will  be  a  nullity.     (Hardin  v.  Warner,  Sir  W.  Jones'  Rep.  T34.) 

'*  In  the  case  referred  to,  which  contained  the  condition  we  have  men- 
tioned, the  great  question  appears  to  have  been,  whether  the  price  of  X2d 
was  confined  to  the  gloves,  or  extended  to  the  ring  also:  a  ring  only  having 
been  tendered.     (Sugden  on  Powers,  220.) 

**  The  strictness  of  courts  of  law,  in  requiring  a  literal  observance  of  the 
most  trifling  forms,  is  not  more  remarkable,  than  the  power  assumed  by  the 
court  of  chancery,  of  dispensing,  in  some  cases,  with  the  most  necessary. 
Indeed,  there  is  nothing  more  calculated  to  excite  our  surprise  than  the 
extraordinary  jurisdiction  which  has  been  exercised  by  courts  of  equity,  in 
supplying  the  defective  execution  of  powers.  Thus,  if  it  is  expressly 
declared  that  the  power  shall  be  executed  by  a  will,  signed  and  published 
in  the  presence  of  three  witnesses,  so  as  to  be  sufficient  in  law  to  pass  real 
estate;  terms  showing  not  merely  the  intention,  but  the  anxiety  of  the 
party,  that  the  solemnities  of  the  statute  should  be  followed,  yet  they  may 
all  be  safely  disregarded  if  the  devise  is  to  a  wife  or  a  child.    An  actual  owner 

devises  his  estate  to  one  or  more  of  his  children  in  exclusion  of  the  others, 

* 

but  the  will  is  attested  only  by  one  witness,  and  the  devise  is  void  both  in 
law  and  equity.  '  The  same  person  makes  a  similar  devise  with  a  similar 
defect  in  execution,  by  virtue  of  a  power  expressly  enjoining  an  execution 
by  will  according  to  the  statute,  and  the  devise,  though  void  at  law,  yat  in 
spite  of  the  intentions  of  the  party  granting  the  power,  and  of  the  legisla- 
ture, as  expressed  in  the  statute  of  wills,  hy^  the  Jiat  of  the  chancellor  is 
rendered  valid.  (Sugden  on  Powers,  353,  361.)  We  confess  this  has  appeared 
to  us  a  stretch  of  power  that  cannot  be  justified,  and  which  considerations 
of  a  supposed  equity  are  hardly  sufficient  to  palliate.  If  the  court  of  chan- 
cery may  do  this,  we  may  well  inquire  what  are  the  limits  of  its  authority  ? 
What  may  it  not  do  ? 

'*  The  present  state  of  the  law  in  relation  to  the  execution  of  powers, 
leads  us  to  attach  a  peculiar  importance  to  the  regulations  that  we  have 
proposed  on  this  subject.  They  rest  on  the  principle,  that  the  alienation  of 
lands  by  means  of  a  power  should  be  governed  by  the  same  rules  as  their 
alienation  by  the  legal  owner;  and  that  where  the  general  solemnities  of 
law  are  observed,  other  formalities,  though  enjoined  by  the  party,  may  be 
considered  as  immaterial,  and  be  safely  disregarded.  These  rules  will  not 
only  render  the  system  of  alienation  consistent,  but  as  it  seems  to  us,  will 
relieve  the  execution  of  powers  from  any  serious  embarrassment,  and  by 
avoiding  the  extreme  of  rigor  to  which  courts  of  law  have  been  carried, 
remove  any  necessity  or  pretext  for  the  interference  of  equity. 
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"In  conclusion  we  remark,  that  on  tlie  subject  of  powers,  the  1egislat«Ft 
may  act  with  entire  safetj.  Thej  will  disturb  nothing.  Powers  are  almost 
unknown  in  this  state,  and  their  use  to  the  extent  in  which  they  are  noW 
authorized  by  law,  is  hardly  consistent  with  our  habits  of  society  and  gen- 
eral modes  of  alienation.  In  England,  it  is  true,  powers  are  found  in 
almost  every  conveyance  or  settlement,  and  they  are  there  of  admirable  use 
in  perpetuating  estates  in  families,  and  securing  the  possessions  and  power 
of  a  landed  aristocracy.  It  is  not  surprising,  therefore,  that  powers  should 
be  favored  in  England;  for  the  continuance  of  the  landed  property  of  the 
kingdom,  in  the  hands  of  its  aristocracy,  is  the  basis  upon  which  the  moo* 
archy  itself  may  be  said  to  rest;  but  with  us,  it  should  never  be  forgotten, 
that  it  is  the  partibility,  the  frequent  division,  and  unchecked  alienation 
of  property,  that  are  essential  to  the  health  and  vigor  of  our  republican 
institutions. 

*'  It  is  worthy  of  notice,  that  this  view  of  the  subject  seems  partiaUy  to 
have  occurred  to  Mr.  Sugden  himself,  the  author  of  the  very  elaborate  treatise 
on  powers;  to  which  we  have  frequently  referred.  At  the  close  of  a  late 
publication  occasioned  by  Mr.  Humphreys*  work  on  real  property,  Mr.  Sng* 
den  states  that  a  few  years  since  he  received  a  letter  from  an  American 
gentleman  informing  him  that  an  edition  of  the  treatise  on  powers  would 
probably  soon  be  required  in  this  country,  and  then  adds  the  significant 
remark,  *  I  regretted  at  the  time  that  a  new  state  should  embarrass  itself 
with  our  forms  of  conveyancing,  springing  out  of  the  doctrine  of  uses.' 
(Sttgden's  letter  to  J.  Humphreys,  p.  56.) 

'  **  [§  9^1  99  ^'  S*]  I^  "  believed  that  these  are  the  only  sections  ol 
which  the  object  is  not  sufficiently  explained  in  our  general  observations. 
They  are  intended  to  prevent  the  interference  of  equity,  in  correcting  what  are 
called  illusory  appointments —  a  jurisdiction  very  questionable  in  itself,  and 
of  which  the  limits  are  still  uncertain.  When  a  fund  is  directed  to  be  distrib« 
ttted  amongst  several  persons,  in  such  sums  or  proportions  as  the  trustee  of 
the  power  may  think  proper,  it  has  been  decided  that  each  person  is  enti- 
tled to  a  share,  but  at  law  the  power  is  held  to  be  well  executed,  if  any 
share,  however  trifling,  is  allotted  to  each.  A  different  rule,  however,  was 
established  in  equity.  It  was  there  decided,  that  each  person  was  entitled 
to  a  substantial  share;  and  that  a  distribution  allotting  a  nominal  sum  to 
one  or  more  of  the  objects  of  the  trust,  was  illusory  and  void.  *  In  the 
meanwhile '  (we  copy  the  observations  of  Mr.  Humphreys),  '  the  question 
soon  arose,  what  was  a  substantial  share?  It  was,  however,  more  readily 
raised  than  answered,  and  finding  the  principle  untenable,  or  at  least  the 
rule  impracticable,  but  deeming  it  too  late  to  abandon  an  established  doc- 
trine, courts  of  equity  have  re-measured  their  steps;  and  having  decided  on 
one  occasion  that  a  190th  share  was  unsubstantial,  the  actual  rule  appears 
to  be  that  any  gift  short  of  that  proportion  (in  one  case  a  ia2d  part),  is  not 
illusory.'  (Humphreys  on  Real  Property,  p.  96.)  The  propriety  of  this 
equitable  interference,  was  strongly  questioned  on  one  occasion  by  Sir  Wil- 
liam Grant,  then  master  of  the  rolls,  who  remarked  in  strong  terms,  that 
he  found  it  impossible  to  understand  how  the  question  whether  a  power  wet 

'  Refers  to  i  R.  S.  734,  §^5  98.  99,  supra,  p.  649. 
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well  or  ill  executed  could  receive  different  determinations  in  different  courts. 
(Butcher  t.  Butcher,  9  Ves.  jun.  382.)  ^ 

'*  It  is  believed  by  the  Revisers  that  all  the  difficulties  on  this  subject  are 
avoided,  and  the  intent  of  the  party  creating  the  power  fulfilled,  by  making 
the  discretion  of  the  trv.stee  extend  to  a  selection  of  the  objects,  as  well  at 
to  the  amount  of  the  shares;  in  other  words,  by  giving  him  directly  the 
power,  which  indirectly  he  may  now  exercise." 

"Article  IV.— O/  alUnation  by  deed."  i 

*  Original  note  to  §  140.  **  By  the  common  law  as  now  modified  and  under- 
stood in  this  state,  the  doctrine  of  implied  covenants  stand  as  follows: 

*'  I.  A  conveyance  in  fee  does  not,  of  itself,  imply  a  covenant  of  title 
(2  Caines'  Rep.  18S),  but  the  word  give^  in  such  a  conveyance,  implies  a  war- 
ranty, for  the  life  of  the  grantor.     (2  Caines,  195;  7  Johns.  Rep.,  258.) 

'*2.  The  words  jrraif/ and  i»/^^  import  a  warrant,  in  an  estate  for  years, 
but  not  in  an  estate  in  fee.     (2  Caines'  Rep.,  188.) 

**  3.  An  express  covenant  in  the  deed  takes  away  all  implied  covenants. 
(11  Johns.  Rep.,  122.) 

**  The  general  practice  in  this  state  having  been  to  take  special  covenant! 
where  the  grantor  intended  to  make  himself  liable  for  the  validity  of  the 
title,  it  is  apprehended  that  the  doctrine  of  implied  covenants  frequently 
operates  to  the  injury  of  grantors.  Especially  when  it  is  considered  that 
the  distinctions  taken  in  the  books  upon  the  effect  of  particular  words,  are 
so  techninal  and  refined  as  to  be  wholly  unintelligible  to  any  except  pro- 
fessional men.  Indeed,  the  ablest  lawyers  have  admitted,  that  they  were 
not  able  to  assign  a  very  solid  reason  for  the  distinction  between  the  force 
and  effect  of  the  words  *  give*  and  *'  grant*  but  as  they  found  it  established, 
they  have  felt  themselves  bound  to  carry  it  into  effect.  (Kent,  Ch.  J.,  in  % 
(Raines,  195.)  It  is  obvious  that  rules  of  this  nature  must  be  generally 
unknown  to  the  great  mass  of  our  community.  It  is  no  answer  to  say  that 
prudent  persons  about  to  execute  a  conveyance,  will  take  the  advice  of 
counsel;  for  in  this  respect  many  of  our  most  intelligent  citizens  are  quite 
imprudent.  The  fact  is  notorious,  that  a  great  part  of  the  deeds  executed 
in  this  state,  are  prepared  by  persons  who  have  no  knowledge  of  the  law. 
And  there  is  every  reason  to  believe  that  this  practice  will  always  continue 
to  a  very  considerable  extent. 

**  One  of  two  things  ought  therefore  to  be  done  by  the  legislature 
implied  covenants  should  either  be  entirely  abolished;  or  the  cases  in  whicn 
they  shall  exist,  and  their  consequences,  should  be  enacted  for  general 
information.  In  the  preceding  section  the  Revisers  have  adopted  the  latter 
course,  and  the  section  adopts  the  views  of  those  who  think  that  every  sale 
for  a  valuable  consideration,  ought  to  subject  the  grantor  to  a  warranty  of 
the  title.  This  is  the  rule  of  the  civil  law.  '^hough  contrary  to  the  policy  of 
the  common  law. 

'  The  Revisers'  notes  to  this  article  •  The  sections  reported  by  the  Re- 

of  part  II  of  the  Revised  Statutes  are  visers  with  this  note  were  only  partly 

still  important.     The  article  itself  is  adopted  by  the  Legislature  in  i  R.  S. 

now   transferred   to  article  8  of  the  738^  §  140,  supra^  p.  836. 
Real  Prop,  l.aw,  ^nf^rti,  pp.  7(>4-9?<>. 
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**  The  measure  of  damages  aboYe  prescribed,  is  conformable  to  the  law  of 
this  st^te,  as  settled  in  respect  to  express  coyenants  of  quiet  enjoyment  and 
general  warranty.  (See  4  Johns.  Rep.,  i;  3  Caines'  Rep.,  iii;  5  Johns.  Rep., 
49;  7  Johns.  Rep.,  173;  9  Johns.  Rep.,  324;  13  Johns.  Rep.,  50.)  This  mle 
of  damages  makes  no  provision  for  improvements  made  by  the  grantee,  and 
in  that  respect  is  liable  to  objection." 

'  [g  139,  R.  S.]  Original  note,  **The  opinion  has  been  advanced  by  our 
courts,  that  a  mortgage  when  given  to  secure  the  payment  of  money, 
imports  a  covenant  to  pay  the  money,  whether  a  special  covenant  be 
inserted,  or  a  bond  or  other  security  be  given,  or  not.  This  is  supposed  to 
be  contrary  to  received  and  very  natural  opinions.  It  is  therefore  proposed 
to  abrogate  the  rule." 

*  [§  140  R.  S.  inserted  by  the  legislature  in  conformity  to  one  of  the  sug- 
gestions contained  in  the  preceding  note  to  §  140.] 

'[§  141  R.  S.]  Original  ncte.  **By  lineal  warranty  is  meant,  the  obliga* 
tion  imposed  upon  an  heir  by  the  warranty  of  his  ancestor,  to  give  to 
the  warrantee  upon  his  eviction,  lands  of  equal  value  to  those  he  has 
lost,  out  of  the  real  assets  descended  to  such  heir,  if  he  have  such  assets. 
Collateral  warranty  is  where  the  land  warranted  could  not  have  descended 
from  the  warranting  ancestor,  and  yet  the  warranty  debarred  the  heir  from 
claiming  the  land  and  imposed  on  him  the  same  obligation  as  a  lineal  war* 
ranty.  4th  Cruise,  436,  437.  Collateral  warranties  are  abolished  by  g  96, 
I  R.  L.,  525.  As  to  lineal  warranties,  our  statute  rendering  heirs  and 
devisees  liable  for  the  obligations  of  their  ancestor,  is  a  better  provision. 
And  the  subsequent  sections,  181  and  182,  provide  for  their  operation  as  a 
bar  to  claims  by  heirs." 

'[§  143,  144,  145  R.  S.]  Original  note,  **The  three  last  sections  agree 
substantially  with  a  section  from  the  laws  of  Virginia,  [v.  i,  p.  368,  g  ao.] 
The  section  referred  to  was  proposed  by  the  Revisers  of  1783,  as  a  snbsti* 
tute  for  several  English  statutory  provisions,  which  have  been  transcribed 
into  our  statute  books,  viz.:  §  i,  2,  and  7,  of  the  act  to  prevent  fraudu* 
lent  alienations  (i  R.  L.,  181,  183),  and  §  26,  of  the  act  for  the  amend* 
ment  of  the  law  (i  R.  L.,  525.)  The  effect  of  the  last  section  now  pro- 
posed, is  to  abrogate  the  statutory  forfeiture  given  by  §  i  of  the  act 
I  R.  L.,  183,  and  the  common  law  forfeitures  consequent  upon  alienations, 
when  made  by  feoffment  or  fine.  Those  forfeitures  were  founded  on  strict 
feudal  principles,  and  are  conceived  to  be  not  only  inapplicable  to  our 
present  state  of  society,  but  absolutely  unjust.  A  feoffment  at  common 
law,  of  the  whole  estate,  made  by  a  tenant  for  life,  was  held  to  operate  as 
a  disseisin  of  the  persons  entitled  in  expectancy,  and  had  the  strange  effect 
of  passing  an  actual  fee.  Hence,  in  order  to  protect  the  interests  of  the 
remainderman  and  reversioner,  it  became  necessary  to  give  them  the  imme* 
diate  right  of  entry,  by  declaring  that  the  feoffment  should  work  a  forfeit- 
ure, since  otherwise,  by  the  continued  possession  of  the  feoffee,  or  his  death 

'  Refers  to  i  R.  S.  738,  g  139,  supra,  '  Refers  to  i  R.  S.  739,  g  141,  .rt^«, 

p.  832.  p.  838. 

'Judge  Edmonds'  note   to  i  R.  S.  *  Refers  to  i  R.  S.  739,  gg  143,  144, 

738.  §  140-  145.  '^'"pra.  pp.  823,  829. 
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whilst  in  possession,  the  expectant  estate  might  have  been  entirely  defeated 
«r  barred.  No  such  necessity,  however,  will  exist,  when  the  conveyance 
by  feofiFment  shall  be  abolished,  and  the  only  effect  of  a  grant  in  fee,  by  the 
tenant  for  life,  shall  be  to  pass  his  own  estate.  By  such  a  conveyance,  the 
rights  of  the  reversioner  and  remainderman  will  not  be  at  all  affected,  and 
the  only  consequence  of  declaring  that  it  shall  work  a  forfeiture,  will  be  to 
•enable  the  tenant  for  life  to  defraud  an  innocent  purchaser." 

*[§  146  R.  S.]  Original  note,  '*  i  R.  L.,  525,  §  25,  intent  more  explicitly 
declared." 

•  [§  147  R.  S.]  Original  note,  "  Conformable  to  §  8,  I  R.  I..,  173,  with  the 
«xception  of  requiring  one  year's  possession.*' 

*[§  148  R*  Sm  except  that  the  clause  after  *^^  representatives^*  was  added  by 
the  legislature.]  Original  note.  **  It  is  proposed  to  abolish  the  law  of  main- 
tenance and  to  qualify  that  of  champerty,  as  declared  in  the  statute  i  R.  L., 
172,  so  far  as  to  permit  mortgages  of  lands  held  adversely.  The  great 
objection  to  these  laws  has  been,  that  a  destitute  claimant  is  often  prevented 
by  their  operation  from  enforcing  his  rights;  whereas  if  he  were  permitted 
to  avail  himself  of  the  property,  for  the  purpose  of  procuring  professional 
Assistance  and  defraying  the  unavoidable  and  often  heavy  expenses  of  a  liti- 
gation, he  would  be  placed  more  nearly  on  an  equal  footing  with  his  antago- 
nist, who  happens  to  be  in  possession.  Desirous  to  obviate  this  objection, 
so  far  as  it  is  entitled  to  weight,  but  at  the  same  time  unwilling  to  propose 
the  certain  abolition  of  the  present  law,  the  Revisers  have  adopted  a  middle 
course,  by  allowing  a  claimant  to  mortgage  lands  held  adversely.  The  pro- 
hibitions of  the  champerty  act,  so  far  as  they  are  consis,tent  with  this 
modification,  will  be  inserted  in  Part  IV." 

••  Title  III.—  Of  estaUs  in  dower  "^ 

*[§  I.  Same  as  enacted.]  Original  note.  "Conformable  to  i  R.  L.,  56,  §  1. 
An  anomalous  distinction  has  heretofore  obtained  between  dower  and 
curtesy.  It  has  long  since  been  established,  that  trust  estates  were  subject 
to  curtesy  (i  Cruise,  486;)  yet  it  is  equally  well  settled  that  a  widow  is  not 
dowable  of  such  an  estate,  (i  Cruise,  488.)  *  The  first  time  this  point 
appears  to  have  been  determined  (says  Cruise),  was  in  12  Car.  II.;  and 
though  the  doctrine  has  been  followed  by  subsequent  chancellors,  yet  they 
have  always  expressed  their  recrret  at  being  bound  by  such  a  precedent.' 
This  distinction  has  been  expressly  abolished  in  some  of  our  sister  states, 
and  though  not  noticed  in  the  above  section,  is  in  effect  abrogated  by  the 
provisions  of  the  second  Article  of  the  preceding  Title,  abolishing  trusts, 
except  when  created  for  active  purposes." 

'  Refers  to  I  R.  S.  739,  §  146,  supra^  afterwards   title   III    of    chapter   i, 

p.  830.  partll,  R.  S.  "Of  Estates  in  Dower." 

•Refers  to  i  R.  S.  739,  §  I47,j«/rfl,  Title  III,   chapter  i,  R.  S.  on  Dower 

p.  885.  is    now  embodied   in  article    6.    the 

'  Refers  to  I  R.  S.  739,  §  148,  supra^  Real  Prop.  Law,  supra^  pp.  695-745. 
p.  885.  "Refers  to  I   R.  S.  740,   §i,/«/ra, 

^The  notes  of  the  Revisers  to  title  p.  695. 
Ill,  part  II,  R.  S.  refer  to  their  draft. 
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*  [§  2.  Same  as  enacted.]  Original  noU,  "New,  but  conformable  to  the 
decision  of  the  supreme  court,  in  I  Cowen,  p.  89,  which  was  confirmed  bj- 
the  court  for  the  correction  of  errors,  in  5  Cowen,  713." 

*  [§  3.  Same  as  enacted.]  Original  note.'  *'  First  clause  declaratory  of  the 
existing  law,  i  Inst.,  31,  b.  i.  Cruise,  Title  6,  ch.  3,  §  14;  latter  clause  new." 

*[§  4.  Same  as  enacted.]  Original  note.  '*  By  the  existing  law.  a  widow  is 
entitled  to  her  dower  in  lands  mortgaged  before  marriage  (15  J.  Rep.,  319). 
except  as  against  the  mortgagee." 

*  [§  5-  Same  as  enacted.]  Original  note.  **  Conformable  to  Stow  and  Tifft^ 
15  Johns.  R.,  458,  in  which  the  court  were  divided;  and  5  Cowen,  316." 

•[§  6.  Same  as  enacted.]  Original  note.  "This  is  now  the  rule  in  chan- 
cery, when  a  sale  is  made  under  a  decree,  but  not  when  a  sale  is  made  under 
a  power  of  sale,  though  it  is  apparent  that  the  equity  is  the  same." 

*  [§  7-  Same  as  enacted,  except  that  the  words,  ^^  unless  his  estate  therein 
shall  become  absolute^**  were  altered  by  the  legislature  to  **  unless  he  acquire  am 
absolute  estate  therein."]  Original  note.  **  Conformable  to  the  principles  of  the 
cases  in  4  J.  Rep.  41;  11  lb.  534;  15  do.  319." 

"*  §  8.  [§  8  R.  S.  substituted  by  the  legislature  in  lieu  of  the  following^  but  see 
Title  /,  §  42,  48,  chap.  8  of  Part  //.]  If  a  wife  commit  adultery,  and  the  fact 
be  established  against  her,  either  by  a  decree  dissolving  the  marriage  con- 
tract, or  by  proof  in  any  action  brought  by  her,  to  recover  her  dower,  she 
shall  be  barred  forever  of  all  claim  and  right  to  dower  of  her  husband's 
lands;  unless  it  be  shown  that,  after  knowledge  of  such  adultery,  her  hus- 
band was  reconciled  to  her,  and  that  he  permitted  her  thereafter  to  dwell 
with  him,  in  which  case  she  shall  be  restored  to  her  right  of  dower."  Orig- 
inal note.  "  I  R.  L.  58,  §  7,  and  2  R.  L.  196,  §  8.-  Language  of  the  first  varied 
so  as  to  conform  to  the  original  intent  of  its  makers." 

[§  9,  ID,  II.  Same  as  enacted.]  Original  f vote.  "  The  three  preceding  sec- 
tions are  intended  as  a  substitute  for  the  whole  of  section  8  of  the  act  i  R. 
L.  58,  except  the  last  clause,  giving  a  compensation  in  case  of  eviction. 
That  section  is  a  transcript  of  the  statute,  27  Hen.  VIII,  ch.  10,  §  6,  and 
has  always  received  a  very  strict  construction.  Conceiving  that  it  would  be 
attended  with  beneficial  effects,  to  facilitate  the  barring  of  claims  for  dower, 
the  Revisers  have  in  the  above  sections  extended  the  principle  of  the  exist- 
ing statute,  so  as  to  embrace  any  provision,  whatever  may  be  its  nature, 
which  is  intended  as  a  jointure.  In  this  they  have  in  truth  but  followed 
the  existing  law,  for  though  jointures  under  the  statute  must  in  all  points 
strictly  conform  to  the  provisions  of  the  act,  yet  the  courts  of  equity  have 
introduced  a  new  species  of  jointures  which  are  equally  effectual.  The 
existing  statute  is  defective  in  not  pointing  out  the  mode  in  which  the 

»  Refers  to  i  R.  S.  740,  §  2.  C/.  »  Refers  to  i  R.  S.  741,  §  6,  supra^ 
supra^  p.  127.  p.  711. 

*  Refers  to  i  R.  S.   740,  §  3,  supra,        *  Refers   to   i    R.  S.  741,  §  7,  supra^ 

p.  7t>5-  p.  713- 

*  Refers  to  i  R.  S.  740,  §  4,  supra,  '  Refers  to  i  R.  S.  741,  §  8,  supra^ 
p.  707.  p.  714. 

*  Refers  to  I  R.  S.  740,  §  5,  supra,  •  Refers  to  I  R.  S.  741,  §§  9,  lo,  II, 
p.  709*  supra,  pp.  718,  721. 
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assent  of  the  intended  wife  is  to  be  manifested,  and  in  providing  no  guards 
for  the  protection  of  infants,  both  which  omissions  are  supplied  by  the 
above  sections." 

'  [Same  as  §  14  R.  S.  except  that  it  was  so  altered  by  the  legislature 
as  to  apply  to  last  two  sections.]  Original  noU,  "New.  Some  mode  of 
evincing  her  election  should  be  prescribed,  and  some  time,  within  which  it 
shall  be  made." 

•[§  15  R.  S.]  Original  note.  "This  is  an  alteration  of  the  existing  law, 
the  statute  which  bars  the  wife  guilty  of  adultery  from  dower,  not  extend- 
ing to  jointure.  (Cruise,  title  7,  ch.  3,  §  4.J  It  is  conceived  that  the  law 
should  be  the  same  in  both  cases." 

'[§  17  R'  S.]  *'§  17.  A  widow  may  tarry  in  the  chief  house  of  her  hus- 
band, forty  days  after  his  death,  unless  her  dower  be  sooner  assigned  her ^  with- 
out being  liable  to  any  rent  for  the  same,  and  in  the  mean  time  she  shall 
have  her  reasonable  sustenance  out  of  the  estate  of  her  husband."  Original 
note.  '*  I  R.  L.  56,  §  i.  Italics  new  and  conformable  to  7  Johns.  Rep.  247, 
and  to  the  republication  of  Magna  Charter,  i  Hen.  III." 

*[§  18  R.  S.]  Original  note.  *'i  R.  L.  p.  60,  §  i,  allows  a  widow  her  life- 
time to  prosecute  for  her  dower.  By  the  revised  statute  of  limitations,  a 
woman  must  demand  every  other  estate  in  lands  to  which  she  may  be 
entitled,  within  twenty  years,  subject  to  the  exceptions  contained  in  the 
preceding  section.  If  it  be  an  object  in  any  case  to  quiet  titles,  to  protect 
honest  purchasers,  and  to  excite  to  a  vigilance  equally  beneficial  to  the 
claimant  and  to  others,  it  is  conceived  that  this  case  requires  the  necessary 
provisions  to  attain  it,  as  much,  if  not  more,  than  any  other." 

»[§  19,  20,  21  R.  S.]  Original  note  to  §  20.  **  §  2,  I  R.  L.  57.  The  rule  of 
damages  given  more  explicitly  according  to  the  authorities;  see  Co.  Litt. 
32,  33;  2  J.  Rep.  485.  As  the  alienee  of  the  heir  may  plead  tout  temp  prists 
and  thereby  throw  upon  the  plaintiff  the  proof  of  a  demand,  it  seems  better 
to  declare  at  once  that  the  damages  shall  commence  from  such  demand. 
This  is  also  perfectly  equitable,  and  becomes  necessary  by  extending  the 
action  of  ejectment  to  the  recovery  of  dower,  as  in  that  action  special  plead- 
ing is  not  allowed,  and  without  pleading  it  the  defendant  would  be  deprived 
of  the  benefit  of  such  a  defense,  according  to  the  present  rules  of  plead- 
ing. The  provision  limiting  the  recovery  to  six  years*  rents  and  profits,  is 
in  analogy  to  the  universal  rule  in  all  other  cases.  This  rule  is  founded  on 
great  principles  of  public  policy,  for  the  protection  of  the  actual  cultivator 
of  the  soil,  and  is  as  applicable  to  the  recovery  of  a  dower  claim,  as  to  a 
recovery  of  any  other  estate  in  lands.  The  20th  section  is  conformable  to 
existing  law  in  all  other  cases,  and  has  been  adopted  by  the  legislature  in 
the  Title  concerning  ejectment." 

'  Refers  to  i  R.  S.  742,  §  14.  supra^  *  Refers  to  i  R.  S.  742,  §  r8,  now 

p.  731.  8  1596,  Code  Civ.  Proc. 

'Refers  to  i  R.  S.  742,  §  15,  supra^  "Refers  to  i  R.  S.  742,  gg  19,  ao, 

p.  734.  and  I  R.  S.  743.  g  21,  now  gg  1600. 

*  Refers  to  i  R.  S.  742,   g   17,    as  i6ox,  1603,  Code  Ciy.  Proc. 
drafted  but  not  adopted.     Supra^  p. 
740. 
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^  [§  22  R.  S.]  Originai  note,  *'  As  the  widow  is  limited  by  a  previotis  sec- 
tion, in  her  recovezy  of  damages  from  the  time  of  demand  of  the  alienee, 
it  seems  but  just  to  permit  her  to  recover  of  the  heir." 

•[§  23  R.  S.]  Original  note.  "Co.  Lit.  35.  a.  If  the  heir  assign  to  the 
widow  dower  in  satisfaction  of  her  claim  upon  him,  and  upon  the  lands  of 
the  feoffees  of  her  husband,  it  may  be  pleaded  in  bar  by  the  heir;  bat  the 
better  opinion  seems  to  be  that  it  cannot  be  pleaded  by  the  feoffee.  This 
section  is  proposed  to  remedy  this  defect." 

'[§  24  R.  S.]  Original  note.  "  The  first  part  of  the  sth  section,  and  part 
of  the  6th  section  of  the  same,  consolidated  and  extended  to  the  new  sum> 
mary  applications,  as  they  are  within  the  same  principle."  [25  R.  S.]  i  R. 
L.  368,  §  17. 

**  Title  IV. —  Of  estates  for  years  and  at  will,  and  the  rights  tmd  duties  of  land^ 

lords  and  tenants."  ^ 

*[§  I.  Same  as  enacted.]  Original  note.  "4th  section  of  act  of  i8ao,  p.  178. 
Proviso  omitted;  it  having  been  adopted  as  a  general  provision  in  ch.  7,  part  2.'* 

'  §  5  and  6  as  reported;  not  enacted  /  §  5  and  6  R.  S.  substituted. 

Original  note.  "  The  law  on  this  subject,  is  somewhat  peculiar  and  anoma- 
lous. In  7  J.  Rep.,  205,  and  18  do.  94,  the  supreme  court  held  that  posses- 
sion being  prima  facie  evidence  of  title,  when  it  was  connected  with  an 
equitable  title,'  the  party  had  an  interest  in  lands  within  the  statute  of  frauds; 
and  that  such  interest  was  subject  to  sale  under  execution.  But  in  i  John. 
Ch.  Rep.,  52,  the  chancellor  held  that  the  vendor  did  not  become  seised  to 
the  use  of  the  vendee,  until  the  whole  consideration  money  be  paid;  and 
that  where  a  part  only  is  paid,  the  vendee  has  a  mere  equity  which  cannot 
be  reached  by  execution.  This  was  sanctioned  by  the  court  of  errors,  in  17 
J.  Rep.,  351.  But  notwithstanding,  since  these  cases,  the  courts  allow  the 
interest  of  the  vendee  to  be  sold,  and  such  sale  to  be  conclusive  upon  him. 
In  this  state  of  the  law,  it  is  obvious  that  the  interest'  of  the  vendee  may  be 
sacrificed  without  any  or  with  very  little  benefit  to  the  creditor,  whose  title 
is  so  precarious.  At  the  same  time  great  opportunity  is  afforded  for  fraud- 
ulent investments  in  a  species  of  property  which  thus  defies  all  legal  or 
equitable  jurisdiction.  It  is  conceived  the  interest  of  the  community  will  be 
promoted,  by  adopting  the  principle  contained  in  the  two  preceding  sections.'^ 

^  §  9  aj  reported;  varied  in  §  9  ^.  5.  Original  note.  **  Proviso  to  1st  section  of 
act  of  1820,  p.  177,' except  the  latter  part  as  to  notice,  which  is  rendered 
necessary  by  the  construction  given  by  the  supreme  court  in  4th  Cowen,  350, 
that  although  the  tenancy  is  determined  by  three  months'  notice  to  quit,  yet 
a  further  notice  of  six  months  is  necessary." 

'  Code  Civ.  Pro.  §§  1600,  1601,  1603.  »  Refers  to  i  R.  S.  744,  g  I,  st^rm^ 

•  Id.  supra.  p.  792. 

*  Id.  supra.  •  Refers  to  I  R.  S.  745,  §§  5,  6,  now 
*The  notes  of  the  Revisers  on  this  in  Code. 

title  of  the  Revised  Statutes  are  still        ^  Refers  to  X  R.  S.  745,  g  9,  supru^ 
important.     The  title   itself   is  now    p.  779. 
embodied  in  article  7,  the  Real  Prop. 
Law,  pp.  746-793i  supra. 
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'  [g  lo,  II.  Same  as  enacted,  except  the  substitution  in  §  ii,  of  **  one 
month*  s  notice" , lot  three,  as  reported.]  Original  note,  **2ist  section  of  same 
act,  p.  446,  and  8th  section  of  act  of  1820,  p.  179,  consolidated:  the  provis- 
ion respecting  bail  omitted,  as  it  would  be  required  in  the  action. 

*  [§  15,  16  R.  S.] 

Original  note  to  %  12  to  i^.  *'§r2,  iR.  L.,  437,  provides  that  no  goods* 
levied  upon  under  an  execution,  shall  be  removed  from  demised  premises, 
until  the  rent  be  paid,  and  authorizes  the  collection  of  the  amount  so  paid, 
by  virtue  of  the  execution.  It  has  given  rise  to  much  litigation,  and  is  very 
liable  to  abuse.  In  practice,  a  claim  to  rent  is  a  common  resort  to  protect 
property  from  an  execution.  Presumptive  evidence  of  such  a  claim  and  its 
amount,  should  be  required  as  well  to  protect  the  creditor  having  an  exe- 
cution, as  the  defendant.  For  the' latter  is  thus  exposed  to  have  his  property 
sold  upon  a  mere  claim  for  rent,  without  any  opportunity  to  contest  it.  A 
notice  from  the  landlord  is  now  required,  to  prevent  a  removal  of  the  goods; 
II  J.  Rep.  185.  If  that  notice  is  to  amount  to  anything,  it  should  be  verified. 
It  is  not  perceived  why  the  goods  may  not  be  removed  and  sold,  to  satisfy  the 
landlord's  claim,  instead  of  the  circuitous  mode  of  paying  the  claim  first  and 
selling  the  goods  afterwards.  By  allowing  a  sale,  the  claim  is  satisfied;  or  the 
tenant  is  enabled  to  contest  it.  Thus  the  rights  of  all  parties  seem  to  be 
guarded,  and  collusion  between  a  landlord  and  his  tenant  to  defraud  a  creditor 
as  well  as  collusion  between  a  plaintiff  and  landlord  to  oppress  a  tenant,  are 
prevented.    The  preceding  four  sections  are  proposed  to  attain  these  objects." 

*  [§  17  R.  S.]  Original  note,  **  This  is  just,  to  prevent  an  extortionate 
claim  of  the  landlord." 

^[§  18  R.  S.]  Original  note,  *' Conformable  in  part  to  the  statute  of  4  Geo. 
II,  ch.  28,  g  5,  which  has  never  been  re-enacted  in  this  state;  and  in  part  to 
the  decisions  of  the  supreme  court,  in  10  Johns.  Rep.,  91,  and  2  Cowen,  656." 

»  Original  note  to  §  21.  [§  19  R.  S.]  **  i  R.  L.  439,  §  18,  abbreviated  and  made 
more  comprehensive." 

*  Original  note  to  %  22,  23,  24.  **  The  three  last  sections  are  new  in  form,  but 
intended  to  include  all  the  various  provisions  of  the  *  act  to  enable  grantees 
of  reversions  to  take  advantage  of  the  conditions  to  be  performed  by  les- 
sees.'    1st  vol.  R.  L.,  p.  363." 

**  Title  V. —  Miscellaneous  provisions  of  a  general  nature,"^ 

*[g  3  R.  S.,  as  originally  enacted.  This  section  was  afterwards  amended 
on  the  suggestion  of  the  Revisers,  by  act  of  1830,  chap.  320,  §  11,  by  insert- 

»  Refers  to  i  R.  S.  745,  g§  10,  11,  'Refers  to  i  R.  S.  747,  §  21,  supra, 

supra,  pp.  784,  786.  p.  611. 

*  Refers  to  i  R.  S.  746,  §§.  12, 13.  H*  *  Refers  to  i  R.  S.  747,  §§22,  23,  24, 
15.     Not  re-enacted  in  the  Real  Prop,  supra,  pp.  754,  757. 

Law.  '  Title  V,  chapter  I,  part  II,  R.  S. 

»  Refers  to  I  R.  S.  746,  §  17,  not  re-  is    now    embodied  in  article  8,    the 

enacted  in  tht  Real  Prop.  Law.  Real  Prop.  Law,  supra,  pp.   794-930. 

*  Refers  to  i  R.  S.  747,  §  18,  not  re-  ■  Refers  to  i  R.  S.  748,  §  3,  not  re- 
enacted  in  the  Real  Prop.  Law.  enacted  in  the  Real  Prop.  Law. 
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ing  the  words  ^^  or  of  the  register  or  assistant  register  of  the  eourt  of  chancery, 
vthere  the  jurisdiction  shall  belong  to  that  court**  • 

Original  note  to%as  first  proposed  and  enacted.  '*  Some  provision  seems  abso- 
lutely necessary,  to  protect  persons  purchasing  from  heirs.  Thi^  section 
will  be  useful  to  purchasers,  and  is  so  guarded  as  to  afford  a  reasonable 
time  to  the  devisee  to  become  acquainted  with  his  rights."  Original  note  to 
amendment  of  1830.  '*  See  post  §  12,  in  which  provision  is  made  for  proving 
foreign  wills,  by  commission  from  the  court  of  chancery." 

"  [§  4  R.  S.] 

Original  note.  '*  Where  the  testator  or  intestate  has  given  a  bond  or  other 
personal  security  for  a  mortgage  debt,  and  probably  in  all  cases  where  a 
mortgage  is  given  to  secure  the  payment  of  money,  the  personal  estate,  by 
the  existing  law,  is  the  primary  fund  for  the  payment  of  the  debt,  and  the 
heir  or  devisee  may  throw  the  charge  upon  the  personal  representatives. 
(See  all  the  cases  collected  by  Chancellor  Kent,  in  Cumberland  v.  Codring- 
ton,  3  Johns.  Ch.  R.,  229.)  This  rule  of  law  is  unknown  to  the  generality  of 
our  citizens.  The  received  opinion  is,  that  the  land  is  first  liable  for  the 
debt;  and  it  can  hardly  be  doubted  that  the  intentions  of  testators  have 
frequently  been  defeated  by  the  operation  of  the  rule.  It  is  therefore  sub- 
mitted, whether  it  ought  not  to  be  abrogated." 

•  Original  note  /I?  g  i,  2,  3,  R.  S.  **  By  the  common  law  the  word  *  heirs '  is 
indispensable  in  a  deed,  in  order  to  convey  an  estate  in  fee.  Even  if  land  be 
given  to  a  man  forever,  or  to  a  man  and  his  assigns  forever,  he  takes  bat 
an  estate  for  life,  (2  Black.  Com.  107.)  *'  This  very  great  nicety  about  the 
insertion  of  the  word  *  heirs,'  (says  Sir  Wm.  Blackstone,)  in  order  to  vest  a 
fee,  is  plainly  a  relic  of  the  feudal  strictness.'  It  may  be  added,  that  in 
most  cases  it  defeats  the  intention  of  the  parties,  and  in  all  cases  is  repng- 
nant  to  the  common  understanding  of  mankind. 

*'  When  a  person  uninstructed  in  legal  refinements  disposes  of  property, 
if  he  intends  to  give  but  a  limited  or  partial  interest,  he  will  always  state 
it;  the  omission  of  such  a  qualification,  is,  of  itself,  the  highest  proof  that 
he  intended  to  give  the  whole.  This  is  also  the  rule  of  law  in  reference  to 
transfers  of  personal  property;  and  so  far  as  the  courts  could  venture  to  go, 
with  the  common  law  rule  staring  them  in  the  face,  they  have  extended  it 
to  devises  of  real  estate. 

**  Perceiving  that  to  require  the  word  *  heirs,'  as  essential  to  pass  a  fee,  in 
tnlls  would  often  defeat  the  intentions  of  testators,  the  courts  at  an  early 
day,  established  the  principle  that  a  fee  would  pass  in  a  will,  either  by 
words  of  inheritance  or  by  words  tantamount;  but  as  there  has  been  a  con- 
stant struggle  to  give  effect  to  this  principle,  without  directly  violating  the 
feudal  rule,  which  still  governs  in  deeds,  numerous  distinctions  have  been 
introduced,  which  have  given  rise  to  much  litigation  and  uncertainty. 

'*  The  rule  in  §  2  will  remove  this  anomalous  distinction,  and  place  deeds 
and  wills  on  the  same  footing. 

'  Refers  to  i  R.  S.  749,  §  4,  st^a,  by  the  Legislature  as  proposed  by  the 

p.  834.  Revisers,  but  the  essence  of  the  note 

•  Refers  to  I  R.  S.  748,  §§1.2,  3,  is  applicable  to  i  R.  S.  748,  gg  i,  2, 

jtupra,  p.  795.     (§  3  was  not  adopted  supra,  p.  795.) 
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"  In  recommending  this  alteration  of  the  existing  law,  the  Revisers  hay* 
the  sanction  of  the  highest  authorities.  Chief  Justice  Reeve,  of  Connecti- 
cut, (Essay  on  terms,  '  heirs,'  &c.  in  his  work  on  domestic  relations,)  Mr. 
Brougham  (Speech  in  British  House  of  Commons,  on  the  state  of  the  Law, 
p.  Ill,)  and  Mr.  Humphreys  (Observations  on  the  Laws  of  Real  Property, 
p<  236,)  are  among  those  who  have  denounced  the  existing  rule,  or  recom- 
mended its  alteration. 

**  In  the  state  of  Virginia,  and  in  several  other  states,  provisions  similar 
to  the  above,  have  been  enacted  by  the  legislature. 

'*  The  object  of  §  3  is  to  make  the  intention  of  the  parties,  in  all  cases 
and  in  all  courts,  the  paramount  and  governing  rule  of  interpretation,  thus 
extending  to  conveyances,  the  principle  which  now  prevails  universally,  in 
relation  to  personal  contracts,  and  which  to  a  great  extent,  is  adopted  in 
equity,  in  the  construction  of  wills,  appointments  under  powers,  and  mar- 
riage articles.  Were  we  not  reconciled  to  it  by  a  long  habit  of  acquiescence, 
nothing  would  probably  appear  to  our  minds  more  strange  and  unreason- 
able, than  that  different  and  conflicting  rules  of  yiterpretation  should  pre- 
vail in  di£ferent  courts,  acting  under  the  same  system  of  laws,  and  deriving 
their  authority  from  the  same  government;  yet  it  is  literally  true,  that  the 
very  same  words  which  are  understood  in  one  sense,  if  contained  in  a  deed, 
of  which  the  construction  properly  belongs  to  a  court  of  law,  are  declared 
to  have  a  meaning  directly  opposite,  if  contained  in  an  instrument,  which 
it  is  the  province  of  equity  to  interpret  or  execute.  This  can  not  be  right. 
If  with  the  view  of  attaining  certainty  in  the  construction  of  written  instru- 
ments, it  is  just  that  the  intent  of  parties  should  be  made  to  yield  to  strict 
rules  of  construction,  a  discretionary  power  of  relaxing  those  rules  should 
never  be  given;  for  by  admitting  such  a  discretion,  the  whole  policy  of  the 
law  is  defeated:  on  the  other  hand,  if  it  is  unreasonable  and  unjust,  that 
the  intent  should  be  overruled  and  defeated  by  the  application  of  technical 
rules,  why  should  not  a  court  of  law,  as  well  as  of  equity,  dispense  with 
their  observance?  Is  their  observance  in  such  a  case,  less  unreasonable  and 
nnjust  in  the  one  court,  than  in  the  other?  Or  is  it  that  relief  is  to  be 
denied  m  the  one,  merely  that  the  party,  at  great  expense,  may  be  com- 
pelled to  seek  it  in  the  other?  For,  in  many  cases,  this  is  the  necessary 
result  of  the  present  system. 

*'  That  this  discrepancy  in  the  rules  of  interpretation  is  a  serious  defect 
in  our  jurisprudence,  has  been  admitted  by  many  eminent  writers,  and  there 
are  obviously  only  two  modes  by  which  it  can  be  remedied.  We  must 
«ither  extend  to  every  instrument  concerning  the  title  to  lands,  the  same 
atrict  rules  of  construction,  that  now  obtain  in  regard  to  conveyances,  and 
enforce  their  observance  in  every  court;  or  we  must  declare  that  in  convey- 
ances also,  the  construction  shall  follow  the  intent.  By  adopting  the  first 
mode,  we  shall  undoubtedly  prevent  some  litigation,  and  attain  a  greater 
«ertainty  in  the  construction  of  written  instruments;  bat  to  attain  that  cer- 
tainty, we  shall  sacrifice  the  intention  of  parties,  check  alienation,  delaat 
estates,  favor  injustice,  and  give  impunity  to  fraud. 

83 
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"CHAPTER  III."' 

"  OP  THE  PROOF  AND  RECORDING  OP  CONVEYANCES  OP  REAL  ESTATE,  AND  THE 

6ANCELLING  OP  MORTGAGES.*' 

Extract  from  original  note  to  Chapter. 

"The  following  chapter  contains  a  revision  of  the  several  statutes,  gen- 
eral and  special,  now  in  force  relative  to  the  acknowledgment,  proof,  and 
recording  of  deeds  and  mortgages,  with  such  modifications  as  seemed  nec- 
essary to  give  certainty  and  uniformity  to  the  system." 

**  ♦  ******* 

*  [§  I.  Same  as  enacted.] 

Original  note.  "Founded  on  i  R.  L.,  362,  372.  Laws  of  1819,  p.  269;  i82i» 
p.  127;  1822,  p.  261,  284;  1823,  p.  412. 

'*The  term  *  conveyance ^*  is  defined  in  §  32;  and  as  there  defined,  includes 
mortgages;  the  effect  of  which  will  be,  to  place  deeds  and  mortgages  on  the 
same  footing. 

"The  rules  of  priority  as  it  respects  deeds  and  mortgages,  under  the- 
present  statutes,  are  dififerent,  as  has  been  decided  by  the  supreme  court,. 
(19  Johns.,  282,)  and  as  the  terms  of  the  laws  plainly  show.  A  mortgage,. 
not  recorded^  is  absolutely  void,  as  against  a  subsequent  bona  fide  purchaser, 
although  the  mortgage  may  be  subsequently  recorded  before  the  recording 
of  the  conveyance  of  the  purchaser.  But  as  between  two  deeds,  in  all  cases, 
and  between  two  mortgages,  the  time  of  recording  is  the  only  test  of  the- 
rights  of  the  parties.  No  reason  can  be  perceived  for  a  distinction  between 
the  cases;  and  whichever  rule  is  the  most  just,  should  be  applied  equally  to- 
all.  The  recording  of  an  instrument  is  a  public  act,  which  fixes  the  date  of 
its  delivery  beyond  all  question;  and  by  requiring  that  test  in  all  cases,  vigi- 
lance will  be  promoted,  and  the  temptation  to  fraud  by  the  concealment  of 
deeds,  will  be  removed. 

"  There  is  another  distinction  between  deeds  and  mortgages,  which  this 
section  will  also  abolish.  The  first  mortgage,  although  first  recorded,  if 
not  given  in  good  faith  and  for  a  valuable  consideration,  is  absolutely  void 
as  against  any  subsequent  mortgagee  oj  purchaser;  so  that  the  right  of  an 
assignee  of  such  first  mortgage,  who  had  no  notice  of  the  fraud,  would  be 
postponed.  But  an  innocent  purchaser  under  a  fraudulent  <^^^first  recorded, 
is  entitled  to  a  preference  against  any  subsequent  purchaser  or  mortgagee. 
It  seems  evident  that  an  innocent  assignee  of  a  mortgage,  is  entitled  to  the 
same  protection  as  an  innocent  purchaser." 

'[§  2.  Same  as  enacted.]  Original  note.  "This  is  according  to  the  present 
practice,  but  perhaps  not  positive  required  by  law." 

*  [§  3.  Same  as  enacted.]  Original  note.  "  The  words  *  aful  at  the  same  time^' 
new.     The  existing  law  deprives  the  party  for  whose  benefit  the  deed  shall 

»  The  notes  in  this  chapter  refer  to  ■  Refers  to  i  R.  S.  756,  §  2,  sitpra^ 

sections  of  chapter  3,  part  II,  R.  S.,  p.  1014. 

now   re-enacted   in    article    9,  Real  ^  Refers  to  z  R.  S.   756,  §  3,  snpra. 

Prop.  Law,  supra,  pp.  931-999-  P-  iOM« 

*  Refers  to  i  R.  S.  756,  §  i,  si^a, 
p.  938. 
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hare  been  made,  of  the  advantages  '  given  to  mortgages*  The  above  section 
deprives  him  of  all  advantage  from  the  recordings  which  seems  to  be  only  a 
jnst  extension  of  the  principle." 

'  [§  4.  Same  as  enacted.  In  this  edition,  sub.  3,  added  from  act  of  1829, 
chap.  223.]  Original  note.  **  This  section  embraces  every  officer  now  author- 
ised by  law  to  take  the  proof  of  deeds  within  the  United  States,  and  some 
more,  viz.:  District  judges  of  the  United  States,  the  chancellor  of  the  state, 
and  the  associate  judges  of  the  district  of  Columbia.  The  reason  of  each 
will  be  obvious.  The  words  in  italics,  '  but  no  county  judge^  or  commissioner  of 
deeds  for  a  county  or  city^  shall  take  any  such  proof  or  acknowledgment  out  of  the 
city  or  county  for  which  he  was  appointed^*  are  inserted  to  remove  an  existing 
doubt;  vide  4th  Cowen,  218,  and  in  conformity  to  title  i,  chap.  3,  §  21,  as 
to  commissioners.  The  qualification  to  the  second  subdivision,  is  new,  but 
seemed  necessary.  The  intervention  of  officers  of  the  United  States  and 
of  other  states,  is  also  confined  by  the  above  section,  to  cases  occurring  out 
of  this  state." 

*  [§  5,  6,  7.  Same  as  enacted,  except  that  the  provisions  relative  to  France 
and  Russia,  and  to  the  making  acknowledgment  before  the  American  Con- 
sul at  London,  were  added  by  the  act  "concerning  the  Revised  Statutes," 
reported  by  Revisers,  and  passed  Dec.  10,  1828.]  Original  note  to  section  as 
first  proposed,  "As  to  foreign  ministers,  laws  of  1816,  ch.  119,  p.  118, 
extended  in  the  above  section  to  South  America  and  to  charge  des  affairs^  who 
are  perhaps  not  technically  ministers,  although  they  perform  all  the  func- 
tions of  the  office. 

**  As  to  mayor  of  London,  3d  section  of  act,  ist  vol.  R.  L.,  p.  370;  the 
other  mayors,  laws  of  1817,  p.  58,  extended  to  all  persons  residing  or  being 
abroad." 

Original  note  to  amendments  of  December ^  1828.  **  The  three  last  propositions 
are  recommended  by  gentlemen  who  are  acquainted  with  the  difficulties  at 
present  attending  the  proving  of  deeds,  &c.,  in  the  countries  specified.  It 
is  believed  they  will  be  a  great  relief  to  our  citizens,  as  well  as  to  our  for- 
eign ministers." 

•[§  12,  tfj  reported ;  not  enacted;  §  12  ^.  5.  substituted.  ] 

Original  note.  "  Latter  part  of  first  section  of  same  act.  The  first  words 
in  italic  are  in  conformity  to  the  decision  of  the  supreme  court,  in  20 
John.,  480;  where  it  was  held*  that  the  same  objection  might  be  made  to 
the  proof  of  a  deed  by  an  incompetent  witness,  as  if  he  had  been  offered 
on  the  trial.  A  point  of  such  importance  should  be  explicitly  declared 
in  the  statute.  The  words  *  described  in  ^  cmd*  supply  a  serious  omission  in 
the  statute." 

^[§  13,  14.  Same  as  enacted,  except  a  transposition  in  §  13.]  Original  note. 
**  Instances  have  occurred  where  the  want  of  such  a  provision  has  been 
severely  felt;  it  is  taken  from  7th  section  of  the  act  for  giving  relief  in 
cases  of  insolvency,  1st  vol.  laws,  p.  463." 

>  Refers  to  i  R.  S.  756.  §  4»  i^pra,       •  Refers  to  i  R.  S.  758,  §  12.  supra^ 

pp.  949,  961,  965.  p.  979- 

•  Refers  to  i  R.  S.  757.  §8  5i  6,  7»  *  Refers  to  i  R.  S.  758,  §  14,  supra^ 
supra s  p.  971.  p.  981. 
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[§  15.  Same  as  enacted,  except  the  words  **  wfure  the  same  ctre  knovtn^ 
after  **  residence"  in  the  report,  omitted.]  Originalnote,  '*  i  R.  L.  369,  §  i; 
the  part  respecting  residence  of  witnesses,  new;  deemed  desirable  in  order 
to  detect  fraud  or  to  sustain  an  honest  deed." 

•  [§  16,  17.  Same  as  enacted,  the  words  in  §  17,  following  *'  thereby^**  having 
been  added  by  the  legislature.]  Originalnote.  **  5th  section  of  same  act, 
except  that  part  which  allows  the  proof  to  be  contested.  This  is  in  con- 
formity to  the  decision  of  the  supreme  court  in  4th  John.  Rep.,  161;  12th 
do.,  469;  20th do.,  480." 

•[§  18.  Same  as  enacted.]  Original  note.  "The  words  *  not  of  the  degree 
of  counsellor  at  law  in  the  supreme  court,'  introduced,  to  conform  the 
statute  to  the  decision  of  the  supreme  court,  in  5  Cowen,  485.'* 

*[§§  28,  29  R.  S.]  Original  note.  **  i  R.  L.  373,  §  4.  Varied  so  as  to 
require  the  recording  of  the  certificate  of  discharge.  The  practice  of 
allowing  a  mortgage  to  be  cancelled,  without  preserving  the  evidence  on 
which  it  was  done,  is  certainly  dangerous,  and  is  much  complained  of  by 
clerks,  who  have  no  means  provided  by  which  they  can  show  their  authority." 

•[§  34  R-  S.]  Original  noU.  "Act  of  1813,  §  8,  with  the  addition  of  a 
penalty  upon  the  recording  officers." 

*[§  35  K..  S.;  except  that  the  words  ^^malfeasance*'  were  substituted  fox 
**  misdemeanor^'*  and  the  words  **^r  in  relation  to  the  cancelling  of  a  mort- 
gage** introduced  by  the  legislature.]  Original  note.  "Part  of  act  of  1823, 
p.  413,  so  far  as  relates  to  damages,  which  repealed  that  part  of  the  9th 
section  of  the  revised  act  of  1815.  The  part  making  any  fraudulent  prac- 
tice a  misdemeanor,  is  new,  but  probably  only  the  existing  common  law;  at 
all  events,  deemed  salutary." 

^[§4iR.  S.]  Originalnote.  "  Assignments  of  mortgages  will  be  included 
in  the  term  *  conveyance,' as  abpve  defined;  but  the  above  qualification  is 
proper  in  itself,  and  is  agreeable  to  the  opinion  of  the  court  of  errors,  in  the 
case  of  James  v.  Morey,  2  Cowen's  Reports." 

•[§  42  R.  S.]  Originalnote.  "  Laws  1823,  413.  'Original  leases  in  fee,* 
omitted,  as  leaving  much  room  for  fraud,  where  every  other  species  of  con- 
veyance, even  assignments  of  the  same  leases,  or  conveyances  of  part  of  the 
same  lands,  are  required  to  be  recorded." 

»  Refers  to  i  R.  S.  759.  §  15,  supra^  •  Refers  to  i  R.  S.  762,  g  34.  now 

p  983.  §  I34i  Penal  Code. 

•  Refers  to  i  R.  S.  759,  §§  16,  17.  •  Refers  to  x  R.  S.  762,  %  35,  tu^a, 
now  §§  933,   935,  Code    Civ.    Pro.,  p.  1046. 

supra,  pp.  957,  958.  '  Refers  to  i  R.  S.  763,  g  41,  supra^ 

•  Refers  to  i  R.  S.  759,  g  18,  supra^   p.  1036. 

p.  1000.  •  Refers  to  i  R.  S.  763,  g  4a,  n^ra^ 

« Refers  to  i  R.  S.  761,  gg  28,  29,    p.  934. 
mpra^  p.  1026. 
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"CHAPTER  VII." « 

'*0F  FRAUDULENT  CONVEYANCES,  AND  CONTRACTS  RELATIVE  TO  REAL  AND 

PERSONAL  ESTATE." 

Origiruti preliminary  nott  to  Chapter^  "  The  following  chapter  contains  a 
revision  of  the  act  of  the  26th  of  February,  1787.  *  for  the  prevention  of  frauds^ 
I  R.  L.  75.  The  provisions  of  this  statute  were  transcribed  chiefly  from  the 
English  statutes  against  fraudulent  conveyances^  (3  Hen.  VII,  chi  4;  13  Eliz. 
ch.  5,  and  27  Eliz.  ch.  4.)  The  seven  last  sections  are  from  the  celebrated 
statute  *^  for  prevention  of  frauds  and  perjuries*  (29  Charles  II,  ch.  3.)  No 
alterations  we're  made  by  the  act  of  1787,  except  in  consolidating  in  one 
section  (the  6bh,  i  R.  L.  77)  the  provisos  in  the  6th  section  of  the  13th,  and 
the  4th  section  of  the  27th  Eliz. 

"  The  original  statutes,  and  particularly  the  statute  of  frauds,  have  been 
m  England  fruitful  sources  of  litigation.  No  branch  of  the  law  has  led  to 
so  great  a  number  of  difficult  questions,  and  upon  none  have  the  decisions 
been  more  contradictory  upon  minor  points,  or  more  fluctuating  in  their 
general  principles.  In  our  own  books  of  reports,  also,  a  very  great  pro* 
portion  of  the  cases  will  be  found  to  have  arisen  on  the  act  of  1787. 

**  Notwithstanding  the  great  number  of  adjudged  cases,  the  true  construc- 
tion of  many  parts  of  the  statutes  is  still  unsettled.  The  decisions  of  our 
courts,  upon  that  part  of  the  act  of  1787  which  relates  to  fraudulent  con- 
veyances^  have,- of  late  years,  considerably  diverged  from  the  course  of  con- 
struction adopted  in  England;  and  if  the  same  remark  cannot  be  made  as 
to  our  decisions  on  the  other  branch  of  the  statute,  it  may,  at  all  events,  be 
truly  said,  that  there  yet  prevail  many  uncertainties' and  diversities  of  opin- 
ion, in  regard  to  the  effect  of  several  qf  its  provisions. 

*'  The  Revisers  have,  therefore,  thought  it  impracticable  and  dangerous, 
to  attempt  to  incorporate  in  the  existing  statute,  the  exposition  which  has 
been  given  by  the  courts  to  its  various  terms.  And  yet,  they  cannot  hesi- 
tate to  give  it,  as  their  deliberate  opinion,  that  there  are  imperfections  in 
this  statute,  which  require  to  be  remedied. 

*'  The  only  course  that  can  safely  be  adopted,  seems  to  be  that  suggested 
by  Lord  Ellenborough,  in  the  case  of  Doe  v.  Manning,  (9  East,  59.)  In  that* 
case,  after  holding  that  a  voluntary  conveyance  is  fraudulent,  under  the 
27th  of  Eliz.  as  against  a  subsequent  purchaser,  even  with  notice,  (a  rule, 
by  the  way,  which  has  been  shaken,  if  not  overturned,  in  the  highest  court 
of  this  state;  see  Verplanck  v.  Sterry,  12  Johns.  555),  he  remarks:  *  Much 
property  has  no  doubt  been  purchased,  and  many  conveyances  settled, 
upon  the  ground  of  its  having  been  so  repeatedly  held,  that  a  voluntary 
conveyance  is  fraudulent,  as  such,  within  the  statute  of  27th  Eliz.  And  it 
is  no  new  thing  for  the  court  to  hold  itself  concluded  in  matters  respecting 
real  property,  by  former  decisions  upon  questions,  in  respect  to  which,  if 
it  were  res  Integra  they  would  probably  have  come  to  very  different  con- 
clusions.    And  if  the  adhering  to  such  determination  is  likely  to  be  attended 

'  The  original  notes  to  chapter  VII,  that  **  omnium  gatherum  "  of  sections, 
part  II,  R.  S.,  are  of  great  importance,  article  8,  Real  Prop.  Law,  supra^  pp. 
The  chapter   itself  is  re-enacted  in    794-930- 
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with  inC6nTeniences,  it  is  a  mtittcT/it  to  be  remedied  by  the  legislature^  wkick  i* 
able  to  prevent  the  mischief  in  future^  and  to  obviate  all  the  inconvenietU  conse- 
quences which  are  likely  to  result  from  it^  as  to  purchases  already  made,* 

**  In  accordance  with  these  views,  we  have  first  given  the  act  of  1787  ver- 
batim, (except  the  enacting  clauses,  and  except  also  that  we  have  omitted 
sections  7  and  8,  as  belonging,  if  proper  to  be  retained,  to  the  third  part  of 
the  revision,  to  be  enacted  by  the  legislature,  if  they  shall  think  that  the 
preferable  course.)  We  have  then  proposed  as  a  substitute  for  the  present 
statute,  a  series  of  provisions,  limited  in  their  effect  to  future  conveyances 
and  contracts.  In  preparing  these  provisions,  our  great  object  has  been  to 
restore  (in  conformity  to  the  general  course  of  our  own  courts,)  the  salutary 
principles  of  the  original  statutes,  with  such  modifications  and  improve- 
mentis  as  have  been  suggested  by  experience,  or  as  seem  to  be  demanded  by 
our  state  of  society. 

**  If  the  substitute  should  be  adopted  by  the  legislature,  some  of  the  sec- 
tions will  more  properly  be  referred  to  other  chapters  of  the  second  part, 
so  as  to  confine  this  chapter  to  provisions  strictly  applicable  io  fraudulent 
conveyances  or  contracts;  but  for  the  sake  of  presenting  more  distinctly 
our  views  as  to  the  disposition  to  be  made  of  the  act  of  1787,  we  have  here 
given  all  the  sections  proposed  to  be  substituted  for  it.  If  the  substitute 
is  adopted,  it  will  still  be  proper  to  republish  the  present  statute,  with  the 
Revised  Laws;  but  in  that  case,  we  conceive  it  will  be  unnecessary  to 
re-enact  it." 

[Here  followed  the  act  of  the  26th  of  February,  1767,  above  referred  to.] 

*'  Title  I. —  Of  fraudulent  conveyances  and  contracts  relative  to  lands" 

^  [§  I.  Same  as  enacted.] 

Original  note,  **  Intended  as  a  substitute  for  the  3d  section  of  the  present 
statute.  The  numeration  of  the  different  modes  of  alienation,  and  of  the 
different  interests  in  lands,  is  quite  unnecessary,  as  they  are  all  embraced 
in  the  terms  *  conveyance '  and  *  lands,'  as  defined  by  the  Revisers,  in  the 
last  title  of  this  chapter.  *  Purchasers  for  a  valuable  consideration,'  sub- 
stituted for  *  those  who  shall  purchase  for  money  or  other  good  considera- 
tion,' as  more  definite,  and  in  conformity  to  the  settled  construction  of  the 
statute,  (2  Taunt.  69.)  A  person  claiming  under  a  voluntary  conveyance, 
founded  on  a  good  consideration  merely,  as  distinguished  from  a  valuablt^ 
was  never  meant  to  be  protected.  That  prior  purchasers  should  be  included 
in  the  statute,  is  rendered  indispensable  by  the  preference  now  given  by 
our  laws  to  registered  over  unregistered  deeds." 

*[§  2.  Same  as  enacted.] 

Original  note.  **  This  section  is  intended  to  settle  the  question,  whether  a 
subsequent  purchaser,  with  notice,  can  set  aside  a  prior  voluntary  convey- 
ance. Upon  what  grounds  it  was  originally  decided,  that  a  subsequent 
purchaser,  with  notice^  was  entitled  under  the  statute,  to  set  aside  a  prior 
conveyance  founded  on  a  good  consideration,  such  as  love  and  natural  affec- 
tion, merely  on  the  ground  that  it  was  voluntary,  it  is  difficult  to  conceive. 

>  Refers  to  a  R.  S.  134,  %  i,  supra^  *  Refers  to  a  R.  S.  134,  %  2,  xt^a, 
p.  891.  p.  891. 
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Snch  a  doctrine,  it  has  been  well  remarked,  enables  a  donor  of  lands,  who 
repents  of  his  donation,  to  do  that  circuitously,  which  the  law  would  not 
permit  him  to  do  directly;  and  by  the  aid  of  a  third  person,  to  disappoint, 
at  his  pleasure,  the  object  of  his  former  bounty,  (Evans'  CoUec.  of  Brit. 
Statutes,  vol.  i,  p.  368,  note.)  It  would  seem,  however,  from  the  later  cases 
in  England,  that  this  doctrine  is  there  firmly  established;  although  several 
of  their  most  distinguished  judges  have  expressed  their  surprise  and  regret, 
that  this  exposition  of  the  statute  had  ever  prevailed,  and  have  even  inti- 
mated a  wish  that  the  legislature  would  interfere  to  correct  the  error,  (9 
East,  63;  4  Bos.  &  Pull.  332.)  The  supreme  court,  however,  in  this  state, 
have,  on  all  occasions  where  the  question  has  come  before  them,  shown  a 
strong  repugnance  to  follow  the  English  cases^  and  have  labored  to  restore 
a  reasonable  interpretation  to  the  statute;  and  the  Revisers  are  disposed  to 
regard  the  decision  of  the  court  of  errors,  in  Verplanck  v.  Sterry,  (is  Johns. 
536,)  as  fully  justifying  the  section  proposed,  even  on  the  ground  of  author- 
ity. It  is  certainly  embraced  in  the  reasoning  of  the  only  two  members  of 
the  court  who  delivered  opinions." 

'[§  3.  Same  as  enacted,  except  that  the  word  ''* provision"  was  substituted 
for  **  condition"  as  reported.]  Original  note.  **  5  g  stat.  meaning  extracted, 
and  useless  terms  rejected." 

*[§  4.  Same  as  enacted.]  Original  note.  **  New,  but  supplying  an  import- 
ant omission  in  the  present  statute,  and  plainly  within  its  equity." 

'[§  5*  Same  as  enacted.] 

Original  note.  **This  section  conforms  to  the  construction  which  the  5th 
section  of  the  statute  has  always  received,  [Moor,  611;  Twyne's  case,  3 
Coke's  Rep.  8a.]  As  the  terms,  however,  of  sections  3  and  4,  like  those  of 
the  present  law,  do  not  embrace  cases  of  this  description,  it  seems  proper 
that  the  legislature  should  declare  the  rule  by  which  they  ought  to  be  gov- 
erned, instead  of  leaving  the  defect  to  be  supplied  by  judicial  interpretation." 

^  [g  6.  Same  as  enacted,  except  that  the  legislature  substituted  the  words 
*'  leases  for  a  term  net  exceeding  one  year"  in  lieu  of  **  leeues  not  exceeding  three 
years"  as  reported.] 

Original  note,  *'  This  section  is  intended  as  a  substitute  for  the  9th,  loth 
and  a  part  of  the  12th  sections  of  the  present  statute.  The  first  part  of  the 
9th  section  is  unnecessary,  since  persons  taking  possession  of  lands  under 
a  parol  grant,  or  by  livery  and  seisin,  in  cases  where  written  conveyances 
are  required,  as  they  acquire  no  title,  will  of  course  be  tenants  at  will. 
The  provision  has,  however,  been  inserted  by  the  Revisers  in  another  chap- 
ter, to  which,  if  proper  to  be  declared  at  all,  it  properly  belongs.  The 
limitation  also  of  the  rent  on  leases  for  three  years,  is  omitted,  as  in  this 
country  entirely  useless,  and  making  the  validity  of  the  lease  depend  on  a 
fact  in  many  cases  difficult  to  be  ascertained.  The  person  making  the  lease, 
is  surely  a  safe  judge  of  the  rent  to  be  reserved.  Powers  relating  to  lands 
have  been  included,  in  conformity  to  the  construction  which  the  statute 

"  Refers  to  8  R.  S.  134,  §  3,  supra,  'Refers  to  2  R.  S.  134,  g  5,  supra^ 
p.  904.  p.  904. 

•  Refers  to  2  R.  S.  134,  g  4,  supra,  *  Refers  to  2  R.  S.  134,  g  6,  supru^ 
p.  904.  p.  803. 
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has  always  received.  By  the  I2th  section  declarations  of  trust  mnst  be 
signed  by  the  party  declaring  them,  but  no  reason  is  perceived  why  trusts 
may  not  be  declared,  as  well  as  lands  conveyed,  by  an  agent  acting  under  a 
power  in  writing." 

'  [§  7'  Same  as  enacted.]  Original  note.  "  Intended  to  express  the  sub- 
stance of  part  of  ^  12,  of  §  13,  and  part  of  §  14,  of  the  present  act." 

§  8  aj  reported ;  enacted  with  important  variations  §  8  ^.  S. 

Original  note,  "Founded  on  the  nth  section  of  the  present  act.  Under 
that  section  it  has  been  held,  among  other  things, 

**  I.  That  a  letter  or  other  writing,  though  written  subsequently  to  tha 
making  of  the  agreement,  is  sufficient  to  take  the  case  out  of  the  statute. 
This  has  led  to  many  refinements  and  distinctions.  By  omitting  the  words 
^  note  or  memorandum  thereof ^*  d^nA  requiring  the  contract  to  be  reduced  to 
writing,  the  language  is  made  more  precise,  and  the  door  closed  to  the 
introduction  of  similar  exceptions. 

"  2.  That  the  literal  act  of  signing  is  not  necessary,  although  the  statute 
speaks  of  *  signing.*    After  setting  out  with  this  principle,  the  courts  found 
themselves  perfectly  at  large,  as  to  what  should  be  considered .  a  signing 
To  prevent  difficulties  of  this  sort  hereafter,  the  Revisers  propose  to  require 
that  these  agreements  shall  be  subscribed. 

**  3.  That  it  is  sufficient,  as  against  the  party  sought  to  be  charged,  if  the 
instrument  be  signed  by  him;  and  accordingly  the  courts  of  equity  will 
decree  a  specific  performance  of  an  agreement  to  sell  lands,  against  the 
person  who  holds  the  written  engagement  of  the  other  party  signed  by  him 
alone,  though  the  latter  may  be  wholly  remediless.  Man^  of  the  ablest 
judges  in  England  and  in  this  country,  have  regretted  this  rule  of  construe* 
tion.  (See  the  remarks  of  Chancellor  Kent  in  14  Johns.  Rep.  489.)  The 
Revisers  have  proposed  in  the  above  section,  what  seems  to  them  a  sound 
rule. 

"  4.  That  the  consideration  of  the  agreement  be  in  writing.  This  has  been 
followed  in  the  above." 

'[§  9'  Same  as  enacted,  except  that  the  words  ^*  lawfully  a$Uhorized"  were 
substituted  by  the  legislature  for  "  authorized  by  writing"  as  reported.]  Orig- 
inal note.  "  Under  the  existing  statute,  it  has  finally  been  held  that  the  agent 
need  not  be  authorized  by  writing,  9  Ves.  jr.  250;  I  Sch.  &  Lef.  31.  The 
alteration  it  is  supposed  will  be  useful." 

1  Refers  to  2  R.  S.  135,  g  7,  supra,  '  Refers  to  9  R.  a  135,  g  9,  ii^^m, 
p.  803.  p.  879. 
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ACCELERATION  OF  ESTATES 

rules  for,  317,  3^8  . 

does  not  take  place,  when,  319,  328 

none  of  contingent  remainders,  322,  329 

no  acceleration  where  limitation  is  void,  329 

ACCEPTANCE 

of  deed  important  to  delivery,  821 

ACCUMULATIONS 

section  of  Real  Property  Law  regulating  valid,  ^ 

conunon-law  rule  for,  380 

Revised  Statutes  concerning,  381 

Thelluson's  efforts  at,  380 

can  be  made  only  for  minors,  381,  382 

may  not  be  made  during  life  of  adult,  381 

to  pay  off  mortgages,  382,  449 

accidental,  382 

direction  for,  when  implied,  383 

when,  may  begin,  383 

unlawful  directions  for,  how  far  void,  384 

when  minor  destitute,  courts  may  direct  disposition  of,  for  benefit  of,  387 

disposition  of,  when  infant  dies  before  distribution,  385 

disposition  of,  when  direction  for,  void,  384 

disposition  of,  when  not  disposed  of  by  settlor,  387 

trusts  for,  438,  454 

for  charity,  385 

of  personalty,  387 

ACKNOWLEDGMENT  (OP  DEEDS) 

separate  acknowledgment  of  married  woman  no  longer  necessary,  738, 

973,  974»  975,  976 
of  conveyances  regulated,  949,  961,  964,  967,  969,  977 
must  be  by  person  executing  conveyance,  949 
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ACKNOWLEDGMENT   (OF  DEEDS)  —  Continued 

within  the  State  may  be  made  where,  961,  962 

within  the  State  to  be  made  before  whom,  961,  962 

in  other  States  to  be  made  before  whom,  964 

in  foreign  countries  to  be  made  before  whom,  969 

requisites  of,  977,  983,  985 

certificates  of,  regulated,  983-998 

by  corporation,  996 

when  certificate  of,  to  be  authenticated,  999-1007 

when  certificate  of,  to  be  recorded,  1008-1010,  1020 

forms  of  certificate  of,  988-^992,  996,  997 

ADMINISTRATORS 

may  avoid  fraudulent  acts  of  intestate,  907 

may  not  contract  to  sell  lands  unless  authorized,  881 

ADVANCEMENTS 

deemed  to  be,  when  parent  takes  title  in  child's  name,  435 

ADVERSE  POSSESSION 

grant  by  person  out  of  possession  when  void,  885-889 
of  lands  under  water,  95 
of  tenants  in  common,  397 

AFTER-BORN  CHILDREN 

when  bound  by  conveyance,  249,  257 

when  bound  by  judgment  or  decree,  361,  400-409 

AGREEMENTS 

certain,  must  be  in  writing,  803-814,  879-884 

to  dispose  of  at  death,  or  to  devise  lands,  must  be  in  writing  unless 

partly  performed,  810,  882 
fettering  inheritances  subject  to  rule  against  perpetuities,  311 

AGRICULTURAL  LANDS 

cannot  be  leased  beyond  twelve  years,  82,  160,  611 
excess  beyond  twelve  years  only  void,  160 
powers  to  make  leases  of,  518,  61 1 
leases  by  trustees  of,  514,  516 

ALIENATION 

account  of  tenants'  right  of,  11,  13 

who  may  alienate  real  property,  116 

restraints  on  alienation  prohibited,  82,  87,  117,  156,  353 

of  expectant  estate,  369 

by  beneficiaries  of  trust  estate,  495-503 

of  estates  for  life  or  years,  119,  157 

of  estates  in  fee,  118 

See  Powers  of  Alienation  ;  Phipetuities  ;  Restraints  on  Alibna* 

TION 
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ALIENS 

notes  of  Commissioners  of  Statutory  Revision  on,  1184-1203 
notes  of  Reviser  of  Revised  Statutes  on,  1275;  1274 
status  of,  107 

no  natural  right  to  citizenship,  107 
disabilities  of,  to  take  and  hold  lands,  113,  1184,  1273 
disabilities  of,  to  serve  as  jurors,  140 
removal  of  disabilities  of,  106,  113,  120,  122,  124 
how  disabilities  of,  removed,  106,  113,  120,  122,  124 
devises  to,  void,  when,  106,  114,  128 
devises  to,  void  unless  deposition  Hied,  114,  122,  124 
depositions  of  their  intention  to  become  citizens,  120^  122 
patents  to,  effect  of,  125 
requisites  and  effect  of  depositions  of, .  120 
.  when  and  how  they  may  acquire  and  transfer  real  property,  122 
can  take  by  purchase,  106,  123 

cannot  take  by  descent  by  common  law,  125,  127,  131,  134,  139 
mortgages  to,  127,  129 
wives  of,  when  naturalized,  109,  no,  132 
wives  of,  when  entitled  to  dower,  127,  129^  130,  132 
children  of,  when  naturalized,  no 
not  entitled  to  curtesy,  128 
may  take  lands  by  marriage  settlement,  129 
trust  for,  when  invalid,  129 

title  through,  not  to  be  questioned,  135,  136,  137,  13&  X39 
liabilities  of,  regulated,  140 
remainders  to,  when  contingent,  301 
ancestors  being,  does  not  bar  descent,  127 
intermarriage  of  citizen,  with,  129,  132,  134 
naturalization  of,  107,  109,  112,  115 
coll-ective  naturalization  of,  112 
rights  of,  by  treaty,  106,  130 
presumptions  regarding,  in 
Hawaiians  not,  115 
Porto  Ricans  not,  115 
Filipinos  not,  115 

inhabitants  of  insular  provinces  not,  115 
cannot  grant  a  "power,"  598 

ALLODIAL  LANDS 

all  lands  in  New  York  made,  4,  72,  73,  74,  82,  85,  86 
free  of  services,  82,  84  ' 

•    distinction  between,  and  lands  held  by  socage  tenure^  85,  86 
nature  of  "  estates  "  in,  86,  147,  149^  150 
no,  in  England,  13,  64,  147 

ALTERNATIVE  LIMITATIONS 

when  valid,  345 

are  those  with  a  double  aspect,  252,  294,  391,  345 

See  Limitation  and  Limitation  of  Estates   (rules  of) 


1324  Index,. 

[References  are  tQ.pagiei.1 
ANNUITIES 

defined,  313,  448,  460 

when  they  violate  rule  against  perpetuities,  313 

trusts  for,  313,  438,  448 

when  assignable,  313,  499,  500 

ANTICIPATION 

history  of  the  restrictions  on,  455,  456^  497,  498 

statute  against,  495 

married  women  might   be   restrained   from,  455,  497 

APPORTIONMENT 

of  perpetual  rents,  202 

of  rent,  where  life  tenant  leases  and  dies,  754 

ASSIGNEES  FOR  CREDITORS 

may  avoid  fraudulent  acts  and  deeds  of  their  assignor,  907^  906 

ASSIGNEES  IN  BANKRUPTCY 

do  not  take  contingent  remainders,  249,  254,  217^ 
take  vested  remainders  of  bankrupts,  249,  254 
may  reach  surplus  income  of  trust  beneficiary,  479 
statute  against  maintenance  or  champerty  does  not  apply  to  conveyanef 
from,  887 

ASSIGNEES  OF  LEASES 

liable  only  when  in  possession  on  covenants  of  lease,  763,  771,  877 
See  Rents;  Reversions 

ASSIGNMENTS  OP  LEASES 

what  are,  771 

must  be  in  waiting  when,  803,  809 
See  Lease 

ASSIGNMENT 

at  common  law,  rights  of  re-entry,  choses  in  action,  etc,  «oiild  not  be 

assigned,  196  (note  7J^ 

ASSIGNMENTS  OF  MORTGAGES 

are  conveyances  within  recording  acts,  932,  936 
eflFect  of  record  of,  1036,  1037 
rights  of  assignees  under,  942,  1024,  1027 
See  Mortgages. 

ATTESTATION 

when  grant  must  be  attested,  814,  815,  938 
by  subscribing  witness,  979 

ATTORNEY-GENERAL 

to  represent  indefinite  beneficiaries  of  charitable  trusts,  539^  549 
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ATTORNMENT 

to  stranger,  when  void,  767 

doctrine  of,  764,  830 

to  mortgagee,  766 

necessity  of,  removed  in  all  cases,  except  to  mortgagees^  764,  S30* 

AUTHENTICATION 

when  county  clerk's  necessary,  999 
when  other,  necessary,  1002 
contents  of  certificate  of,  1005 
effect  of  omission  of  certificate  of,  1006 

BARGAIN  AND  SALE     . 
conveyance  by,  826 
deeds  of,  declared  "grants,"  826 
consideration  necessary  to  support,  433;  818^  8a8^ 
no  particular  language  now  necessary  to  constitute  deed  of»  BaB 

BASE  FEE 

defined,  174,  175,  324,  488^'  489 
trustees  take,  174,  324,  488,  S^S,  S26,  530 

BENEFICIARIES 

of  a  trust,  should  not  all  be  trustees,  445 

of  a  trust,  may  be  any  number  of  persons,  459^  460 

of  a  trust  may  also  take  a  legal  estate  by  way  of  remainder,  224,  32St 

342,  463,  500 
creditors  of,  when  they  may  reach  surplus  income,  476 
of  "spendthrift  trusts,"  478 
when  a  trust  is  created  by,  for  their  own  benefit,  it  is  void  as  to  their 

creditors,  453,  479 
of  a  power  in  trust  must  be  definite,  unless  trust  for  charity,  484,  544, 593 
of  charitable  use  may  be  indefinite,  485,  539 
consent  of,  not  necessary  to  trust,  446 
nature  of  their  interests  under  express  trusts,  442,  487 
may  not  anticipate  when,  495,  498,  499^  500,  501,  5012,  503 
when  beneficiaries  of  express  trusts  may  not  alienate  their  rights,  455, 

476,  477,  495,  496.  497,  498,  499,  500  501.  S02,  503 
entitled  to  notice  of  application  by  trustees  to  sell  or  mortgage  trust 

estate,  519 
of  charitable,  educational,  religious  or  benevolent  uses  and  trusts  nuqr 

be  indefinite,  484,  S39-S44,  593.  673       . 
attorney-general  represents  indefinite,  539^  549 
of  powers  in  trust,  593 
when  two  or  more,  appointment  to,  must  be  eqtial,  649^  6S0 

BENEVOLENT  USES 

grants  and  devises  for,  regulated,  539 
what  are,  543 
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BEQUESTS 

construction  of,  as  to  vesting,  239 

BOARD  OF  STATUTORY  CONSOLIDATION 

account  of,  90,  1165 
work  of,  90,  91 
notes  of,  1163-1179 

BONDS  AND  MORTGAGES 

title  to,  passes  by  delivery,  941 
See  Mortgages:  Recording  Acts 

BRACTON 

works  of,  not  authority  unless  supported  by  decisions,  zx,  tM 

CANCELLATION  OP  RECORDED  INSTRUMENTS 

when  action  lies  for,  1044 

CAPACITY  TO  HOLD  REAL  PROPERTY 

who  has,  116-12D 

and  transfer  same,  116,  120,  122,  130 

CEMETERIES 

lands  used  for,  not  to  be  sold  or  mortgaged,  1155 
acquisition  of  lands  for,  1155 
See  Graveyards 

CERTIFICATE  OF  ACKNOWLEDGMENT 

must  be  indorsed  on  conveyances,  9831 

contents  of,  regulated,  983 

not  a  judicial  act,  987 

by  subscribing  witness,  986 

reacknowledgment,  987 

operation  of,  987 

when  to  state  time  and  place,  993 

when  to  be  under  seal,  994 

for  corporation,  996 

to  be  authenticated,  when,  999-1007 

forms  of,  988-992,  996,  997.  ii73 

« 

CHAPEL  AND  CREMATORY 

trusts  to  found,  558 
See  Graveyards 

CHARGE  ON  LANDS 

does  not  suspend  alienation,  313,  314 
when  debts  and  legacies  are  a,  471-475 
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CHARITABLE  USES 

abolished  by  Revised  Statutes,  417 
restored  in  1893,  4^^»  45^ 
grants  and  devises  for,  regulated,  539 
'discussed,  539-564 
appointments  to,  673 

where  no  trustee  of,  named,  539,  546,  693,  694 
list  of  works  on,  31,  note 
how  breach  of  condition  of,  enforced,  187 
must  vest  within  the  rule  against  perpetuities,  547 
not  within  rule  against  perpetuities  exc^ept  as  to  vesting,  456^  549 

CHARITY 

accumulations  for,  385 
trustees  for,  539,  694 

See  Charitable  Uses 

CHARTERS 

to  cities  and  towns,  58,  76 

of  city  of  New  York,  58,  75 

confirmed  after  Independence,  58^  70^  75 

CHATTELS  REAL 

defined,  337 

"  estates  for  years  "  are,  159,  209 

not  within  "chattel  mortgage  statutes,"  211,  337^  338 

execution  against,  211 

bound  by  judgments,  160,  339 

all  rules  relative  to  future  estates  apply  to  limitations  of  chattels  reti, 

337 
when  estates  for  life  of  third  person  are,  212 

permissible  limitations  of,  at  common  law,  337,  338 

freehold  estate  in,  can  commence  in  future,  340 

pass  to  executors  or  personal  representatives,  211,  21a 

trusts  of,  within  article  on  trusts,  339 

See  Terms  of  Years 

CITIZENS  OP  THE  UNITED  STATES 

may  hold  land  in  New  York,  106,  108 

who  are  citizens  of  the  United  States,  106^  107,  IZI»  Iia 

sources  of  "citizenship,"  107,  108^  no 

foreign  corporations  not,  109 

legal  effect  of  expatriation  of,  109 

naturalization  of  aliens,  109,  112 

expatriation  of,  regulated,  in,  112 

CLASS 

gifts  to,  not  presumed,  241,  395 

gift  to,  defined,  241 

gifts  to,  presumed  to  be  to  them  as  tenants  in  common,  395 

powers  of  appointment  or  distribution  to  a,  649,  650 
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COLLEGES 

trusts  for  incorporated,  550 
See  Charitable  Uses 

COLONIAL  STATUTES 

account  of,  63,  65,  66 

repealed  in   1828,  74 

rights  under,  not  affected  by  repeal,  68,  74,  8ft 

COLONIALS 

rights  of  in  annexed  possessions,  115 

COMMISSIONERS  OF  DEEDS 

appointment  of,  962,  972 

cannot  act  out  of  jurisdiction,  962 

COMMISSIONERS  OP  STATUTORY  REVISION 

report  of,  on  The  Real  Property  Law  of  1896^  Appendix  II,  i 
notes  of,  authoritative,  91 
work  of,  51 

COMMON  LAW 

meaning  of  term,  27,  59,  67,  87,  94 

many  so-called  doctrines  of,  modem,  8 

nnder  Duke  of  York,  59 

introduction  of,  47,  59,  60 

under  the  Crown,  66,  67 

of  this  State,  70,  82,  87 

judges  have  no  power  to  change,  87,  88^  266 

COMMON-LAW  TERMS 

still  defined  by  the  common  law  unless  modified  by  ttatate^  94 

CONDITIONAL  LIMITATIONS 

defined  by  statute,  178,  350 

term,  discussed,  182,  350,  351,  352,  353 

See  Limitation;  Limitation  of  Estatks 

CONDITIONS 

parents  of  trusts  and  covenants  running  with  the  land,  15,  444 

differ  from  limitations,  178 

defined,  182 

nature  of,  182 

classification  of,  182 

express,  182,  185 

implied,  182,  184 

mixed,   186 

how  construed,  185,  186 
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CONDITIONS  —  Continued 
invalid,  i86 

effect  of  impossible,  187 
remedy  for  breach  of,  187 
time  limit  on,  187,  261,  311,  353- 
who  may  enforce,  188,  372,  373 
precedent,  182 

subsequent,  178,  182,  187,  350,  353,  444 
what  instruments  may  contain,  189 

rule  against  perpetuities  does  not  apply  to  subsequent,  187,  311,  353 
powers  subject  to  precedent,  638 
when  trusts,  when  covenants,  15,  186,  189,  444 
in  favor  of  charities,  how  enforced,  187,  539,  549 
when  void,  186 
how  construed,  185,  187 
when  trusts,  or  conditions  subsequent,  15,  444 

CONNECTICUT 

certain   conveyances   by   treasurer   of,   how   to  be  acknowledged  and 
recorded,  1038 

CONSIDERATION 
of  mortgages,  862 
of  deeds,  433,  816,  818;  8x9 
effect  of  payment  of,  on  title,  43a 
marriage  a,  893,  896,  900 
effect  of  payment  of,  on  fraud,  819^,900 
fraud  in,  819 

See  Sbal;   Rbleask 

CONSTITUTION 

important  provisions  of  States  affecting  the  law.  of  ml.  property,  Bir93 

comments  on  the  State,  83-88 
effect  of  Federal,  72,  83 

CONSTRUCTION 

of  "  Real  Property  Law,"  91,  105 

revisers'  notes  important  in,  91 

of  common  law,  in  force  here,  87,  88^  264,  265,  266 

report  of  the  Special  Committee  of  Legislature  on  the  Real  PiopeHjF 

Law,  92 
of  The  Real  Property  Law,  51,  90,  91 
of  executory  devises,  217,  226,  364,  365,  629 
of  limitations  to  survivors,  238,  239^  240 
of  devises  generally,  238 
favors  vesting,  245,  292 
heirs  not  disinherited  by  implicatioi^  941 
of  power  of  appointment,  258 
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CONSTRUCTION  —  Continued 
of  vested  and  contingent,  230-257 
of  limitations  tending  to  a  perpetuity,  315 
of  estates  by  implication,  203 
estates  not.  cut  down  when,  203,  321 
of  limitations,  after  void  estates,  255,  353,  368 
of  patents,  'jy,  79,  80 

of  limitations  of  expectant  estates,  214,  293 
of  trusts  for  accumulation,  ^TJ^  379,  380,  381,  454 
.    of  limitations  on  trusts,  438/  445,  457,  459,  461,  463 
of  powers  of  sale,  462,  465 
of  grants  of  powers,  571,  672,  683 
of  deeds,  795,  796,  798*  811,  813,  828,  832,  836 
title  by  remainder  preferred  to  title  by  executory  devise,  218 
title  by  remainder  preferred  to  title  under  power  in  trust,  226^  592 
intent  of  parties  to  deeds,  etc.,  to  be  given  effect,  795,  796,  797,  798 
See  Suspension  of  Power  of  Auenation 

CONTINGENCIES 

what,  may  enter  into  limitations  of  estates,  293,  298,  299,  300,  350,  35a 
improbability  of,  not  to  avoid  limitations  of  future  estates,  347,  363 
future  estates  may  be  limited  on,  350,  352,  2f^^ 

CONTINGENT 

this  term,  when  applied  to  estates,  defined,  230 
estates  discussed,  230^-257,  369 
.  remainders  discussed,  230^-257,  369 
estates  not  favored  by  construction,  245,  292 
what,  estates  tend  to  perpetuities,  253,  264,  290^  29i«  aga^  193»  295 
possibilities,  369-373 
interests,  231,  370,  371 
interests  descendible,  370,  372 
may  be  devised  or  aliened,  369 

See  Remainders;  Limitation  of  Estates 

CONTRACT 

for  the  sale  or  lease  of  real  property  void  unless  in  writings  879-884 

executory,  to  be  recorded,  when,  953,  1044 

to  dispose  of  lands  at  death,  810,  882 

to  devise  lands  to  be  in  writing,  810^  88a 

of  sale  when  merged  in  deed,  88a 

between  husband  and  wife,  720 

CONVERSION  OF  PROPERTY 

equitable  takes  place  when,  471 

<:ONVEYANCES 

defined,  795 

account  of  primitive^  24,  799 
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CONVEYANCES  —  Continued 

when  written,  necessary,  8oi,  803,  814 

tortious,  abolished,  824,  829 

by  estoppel,  825 

effect  of,  where  property  is  leased,  830 

with  intent  to  defraud,  when  void,  891-909 

void  as  to  creditors,  void  as  to  their  heirs  and  assigns,  898 

the  term  defined  in  article  on  recording  conveyances,  932,  944 

not  recorded,  void,  when,  938 

proofs  of,  961 

with  power  to  revoke,  when  void,  903,  905 

See  Fraudulent  Conveyances;  Acxnowucdgmbnts ;  PitooF 

CONVEYANCES  AND  MORTGAGES 

article  on,  794--930 

reports  and  notes  on,  by  Commissioners  of  Statutory  Revision,  1231-^1242 

notes  of  revisers  of  Revised  Statutes,  1305-1307 

must  be  in  writing,  when,  801,  803,  814 

tortious,  abolished,  824,  829 

by  tenant  for  life  or  years  of  greater  estate  than  he  has,  passes  what,  829 

**  grants  "  are,  814,  826 

take  effect,  when,  814,  820,  830 

estate  which  passes  by,  823 

where  property  is  leased,  830 

covenants  in,  832,  836 

mortgages  on  property  inherited  or  devised,  834 

lineal  and  collateral  warranties  abolished,  838 

construction  of  covenants  in  short  forms  of,  836^  840^  844,  852^  854 

short  forms  of,  856,  914,  921,  923 

statutes  requiring  written,  not  to  be  made  instrument  of  fraud,  805,  813, 

884 
covenants  not  implied  in,  836 
acknowledgments  of,  949-978 
recording  of,  932-960 

See  Gsant;  Lease;  Mortgages;  RaoonxNO  Acn 

CONVEYANCING 

historical  accoimt  of,  1-53 

COPIES  OP  INSTRUMENTS 
when  to  be  recorded,  957,  959 

CORPORATIONS 

a  foreign  corporation  not  a  citizen,  109 
limitations  of  estates  to  those,  to  be  formed,  109,  30Z,  348 
deed  to  be  delivered  to  corporation  to  be  formed.  821 
limitation  of  remainder  to  corporation  to  be  formed,  bad  at  common 
law,  301,  note  34 
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CORPORATIONS— Continued 

leasing  powers  of  ancient,  i6i,  515 

acknowledgments  of  conveyances  by,  950,  996 

form  of  certificate  of  acknowledgment  by,  996 

form  of  certificate  of  acknowledgment  by  attorney  ol,  997 

COUNTIES 

establishment  of,  in  New  York,  58 

COURTS  OP  EQUITY 

jurisdiction  of,  when  not  abridged,  91a 
some,  account  of,  412,  439,  440,  535,  536^  537 

COVENANTS 

origin  of  covenants  running  with  the  land,  15,  860 
.  in  mortgages,  not  implied,  832 
no  longer  implied  in  conveyances,  856,  837 

construction  of,  in  short  forms  of  grants  of  freehold  interestSi  ft|0^  $50 
bind  representatives  of  grantor  and  mortgagor,  854 
inure  to  whose  benefit,  854 

construction  of,  when  in  mortgages  on  leases,  914-93S 
penalty  for  using  long  forms  of,  1041 
conditions  when  construed  as,  186^  189 
for  perpetual  renewal  of  leases,  162,  31a 
to  rebuild,  etc.,  162,  164 
not  implied  in  perpetual  leases,  195 
usual  in  leases,  808 

rumiing  with  the  land  discussed,  15,  854,  863-8^ 
restrictive^  are  incumbrances,  878 
restrictive,  when  not  enforced,  184,  186^  x88^  311 
not  to  execute  powers,  624 
when  to  be  strictly  construed,  874,  878 

COVENANTS  TO  STAND  SEISED 
still  operative  as  conveyances,  426 

CREATION  AND  DIVISION  OF  ESTATES 

article  of  the  Real  Property  Law  regulating,  145-411 
See  Estates 

CREDITORS 

grant  to  one  person,  when  consideration  paid  by  another,  fnadnlent  as 

to  latter's,  432 
trusts  for  the  benefit  of,  438,  447,  527 

when  they  may  reach  surplus  income  of  trust  estate,  476,  477 
termination  of  trusts  for,  527,  528 

may  enforce  execution  of  "powers,"  when,  618^  651,  656 
certain  powers  are  "absolute"  as  to,  625,  630 
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CREDITORS  —  Continued 

when  marriage  settlements  valid  against  settlor's,  638 

defective  execution  of  powers  aided  in  favor  of,  656,  657 

beneficial  powers  of  insolvents  pass  to  assignee  for,  656 

conveyances  with  intent  to  defraud,  made  void,  891^10 

remedies  of,  when  conveyance  fraudulent,  897,  907 

at  common  law,  no  right  to  issue  execution  against  real  property,  471 

growth  of  right  of,  to  take  real  property  in  execution,  471,  472 

remedy  against  decedents'  estates,  472,  473 

may  disaffirm  when  executors  fail  to  act,  908 

CROSS-REMAINDERS 

discussed,  224,  225 

limited  on  estate  for  life  to  tenants  in  common,  224 

invalid  limitations  of,  224,  226,  310,  321 

when  limited  on  a  defeasible  estate,  331 

CROWN 

supremacy  of,  in  English  land  law,  4,  X3»  64 

sole  allodial  proprietor,  13,  64,  147 

grants  by,  in  New  York,  47,  84 

owned  all  ungranted  lands,  84 

all  original  titles  to  estates  emanated  from,  84,  96 

all  grants  after  April  1777  by,  void,  82 

power  of,  to  grant  lands  in  New  York,  47,  54*  75 

laws  of  New  York  under  the,  54-76 

assembly  in  New  York  under  the^  65,  6S 

conunon  law  in  New  York  under  the,  67 

CURTESY 

estate  by  the,  153,  154 

aliens  cannot  have,  128 

effect  of  conveyances  of  tenants  by,  839 

when  in  fee  determinable,  182 

CY  PRES  DOCTRINE 

does  not  prevail  in  this  State  in  respect  of  '"powers,"  582,  654,  &;^  683 
does  apply  to  certain  powers  of  appointment  to  charity,  545,  582,  673 
when  to  be  applied  by  statutes,  673 

does  not  apply  to  private  trusts,  but  applies. to  public  or  charitable 
trusts,  541,  544,  582,  673 

DEATH  WITHOUT  ISSUE 

meaning  of  in  law,  239,  334,  335,  336 

DEEDS 

what,  are  indentures,   811 
what  are,  poll,  812 
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DEEDS  —  Continued 

reservations  in  deeds  poll,  825 

effect  of,  without  covenants,  905 

when  they  became  necessary  to  conveyances  of  lands,  801,  803 

what  constitute,  798,  811,  814 

take  effect  only  from  delivery,  820 

estate  which  passes  by,  823 

good  inter  partes  without  acknowledgment  or'  attestation,  815 

require  one  witness,  when,  814,  815 

proof  of  delivery  by  subscribing  witness,  815,  816 

of  bargain  and  sale  and  lease  and  release  made  "  grants/'  8a6 

wording  of,  798,  828,  856 

covenants  in,  not  implied,  836 

of  certain  public  officers  need  not  be  acknowledged,  950 

when  made  evidence,  951,  957,  958 

certain,  to  be  deemed  mortgages,  1022 

consideration  of,  433,  818^  819,  893,  900 

of  lease  and  release  made  grants,  826 

unrecorded  preference  over  judgment,  940 

short  form  of,  856 

penalty  for  using  long  form  of,  1041 

in  form  when  really  wills,  and  void  as  such,  204,  748;  8x0^  815 

void  at  law,  when,  819 

See  Grant;  Basgain  and  Salb  Mortgagbs;  RicxttDiNG  Acis 

DEFINITIONS 

"  annuity,"  313,  448,  460 

"class,"  241 

"common  law,"  94 

"  death  without  issue,"  239,  334 

**  foreshore,"  102 

fixtures,"  169 

hereditament,"  94,  95 

lands,"  94 
"limitation  of  estate,"  175 
"perpetuity,"  261,  273,  300 
"  possibility  of  reverter,"  181,  214 

power,"  580 

purchase,"  113,  123 
"quality  of  estates,"  150 
"quantity  of  estates,"  150 
"  real  property,"  93,  105,  932 
"rent,"  164 
"seisin,"  117,  149,  699 
"tenement,"  94,  95 
"  trust,"  443 

DELEGATION 

of  powers,  582 

of  authority  by  trustees,  void,  582 
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DBUVERY 

inception  of  grants,  820 
deeds  take  effect  from,  821 
presumption  of,  822 

DEMISE 

See  Lease 

DEPOSITION 

by  aliens,  120,  121,  122 

DESCENT 

notes  of  Commissioners  of  Statutory  Revision  on  article  on,  1252-1256 

aliens  cannot  take  by,  114,  125,  127 

from  aliens,  regulated,  122,  125,  127,   130 

what  law  regulates  descent  from  aliens,  127 

from  native  women  married  to  foreigners,  regulated,  13a 

of  "remainders,"  249,  369,  371 

posthumous  children  take  by,  360 

of  contingent  interests,  370,  371 

of  possibilities,  370,  371 

of  determinable  fees,  ^y^ 

or  devolution,  of  trust  estate,  529,  530,  531 

of  powers,  483,  653,  654,  693,  694 

of  reversions,  371 

when  sole  or  in  common,  392 

alienism  of  ancestor  does  not  bar,  127 

all  real  property  passes  by,  369 

DETERMINABLE  FEES 

descend,  373 

discussed,  176,  177,  178^  179,  180,  189 
enlarged,  how,  189 

no  remainder  on,  28  (note),  177,  247  (note) 
*'  possibility  of  reverter,"  subsists  on,  181,  183 
dower  and  curtesy  in,  182 
See  "  Fee  "  or  "  Fees  " 

DEVISES 

to  aliens  void,  when,  106,  114,  128 

to  corporations  to  be  formed,  301,  348 

construction  of  vested,  238 

of  "expectant  estates,"  369 

where  they  lapse,  396 

lapsed,  go  into  the  residuary  now,  396,  467   (note  40) 

certain,  to  be  deemed  "  powers,"  465 

for  charitable  purposes,  regulated,  539 

of  powers,  599,  601,  674 

power  to  dispose  of  estate  by,  634 

estates  which  pass  by,  823 
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DISCRETION 

See  Trustees 

DISAFFIRMANCE 

of  fraud  by  trustees,  907 

DISCHARGE  OF  ANCIENT  MORTGAGES 

regulated,  1052-1059 
See  Mortgages 

DISTRESS  OR  DISTRAINT 

for  rent,  abolished  in  this  State,  166,  753 

DIVESTING 

of  vested  interests  or  remainders,  254,  255,  292-^0 
See  Remainders 

DISSEISORS 

coming  in  by  same  disseisin  do  not  hold  as  joint 

DIVORCE 

account  of,  in  New  York,  714 

release  of  dower  by  divorced  woman,  607,  743 

effect  of  foreign,  717 

effect  of,  on  tenancy  by  entireties,  397,  717 

DOCKS 

right  to  erect,  98 
rights  of  owners  of,  loi 

DOWER 

article  on  dower,  695-745 

notes  and  report  of  Commissioners  of  Statutory  Revisioa  on, 

notes  of  revisers  of  Revised  Statutes  on,  1307-1310 

estate  in,  recognized  in  Magna  Charta,  21 

wives  of  aliens,  when  entitled  to,  106,  127 

aliens  could  not  have,  128 

in  estates  in  remainder,  249,  699,  yzi 

statutory  definition  of,  695,  696,  697,  698 

favored  in  law,  703 

under  the  laws  of  the  Province  of  New  York,  154,  696 

under  the  laws   of  this   State,  696 

prerequisites  of,  698 

in  what  property,  249,  698,  699,  702 

in  what  trusts,  700 

remedy  if  dower  not  assigned,  703 

period  in  which  dower  may  be  demanded,  704 

widow's   remedy  in  equity,  704 
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DOWER  —  Continued 

in  lands  exchanged,  705 

in  lands  mortgaged  before  marriage,  707 

in  lands  mortgaged  for  puchase  money,  709 

is  subject  to  vendor's  lien,  710 

in  surplus  moneys,  710 

in  vendee's  lien,  710 

in  surplus  proceeds  of  sale  under  purchase-money  mortgages,  711 

widow  of  mortgagee  not  endowed,  713 

when  dower  is  forfeited  by  wife's  misconduct,  714 

when  barred  by  jointure,  718 

when  barred  by  pecuniary  provisions,  721,  722 

when  widow  to  elect  between  jointure  and  dower,  724 

assent  of  intending  wife  to  bar  dower,  725,  726 

post-nuptial  settlements  to  bar  dower,  725 

election  between  devise  and  dower,  727,  728,  729,  733 

when  widow  deemed  to  have  elected,  730 

effect  of  widow's  neglect  on  her  election,  732  ' 

widow's  application  to  extend  time  for  her  election,  732 

when  provision  in  lieu  of,  forfeited,  734 

husband's  acts,  deed,  conveyances,  judgments,  without  wife's  assent^ 

do  not  bar  dower,  735 
in  husband's  defeasible  estates,  736 
how  released  to  third  persons,  736,  737,  974,  975 
effect  on,  of  deed  by  husband  and  wife,  738 
release  of,  to  husband,  738 
release  of,  by  lunatic  wife,  739 
when  widow  may  assign  her,  739 

effect  of  subsequent  avoidance  of  husband's  deed  on,  739 
widow  may  remain  in  husband's  house  forty  days  after  his  death,  740 
widow  may  bequeath  a  "  crop,"  742 
release  of,  by  divorced  woman,  743 
may  be  released  by  attorney,  745 
widow's  assignment  of,  not  a  conveyance  of  land  adversely  possessed^ 

887 
in  determinable  fee,  182 
damages  on  breach  of  covenant  against,  869 

DRAINAGE 

laws  concerning,  104 

DUTCH  GRANTS 

a  source  of  title,  when,  54,  62,  68,  84 

See  Note  of  Revisers  of  Revised  Statutes  on>  Appendix  III,  pp. 
1270,  1271 

DUTCH  LAW 

in  New  York,  reviewed,  54,  62,  68»  84 
present  survivals  of,  68,  84 

•  DYING  WITHOUT  ISSUE  •• 
meaning  of,  239,  334.  335 
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EASEMENTS 

grant  of,  to  be  in  writing,  when,  803,  807 
connected  with  estates  of  inheritance,  870 

EDUCATIONAL  USES 

grants  and  devises  for,  regulated,  S39»  550,  558 
what  are,  543 

See  Chasitable  Usbs 

ELECTRIC  WIRES 

no  presumption  of  grant,  from  user  of,  on  prirate  property*  890 

ELECTION 

between  devise  and  dower,  727-729 
between  jointure  and  dower,  724 
when  complete,  730 

EMBLEMENTS 

tenant  for  life  entitled  to,  155 
tenant  for  years  entitled  to,  157 

EMINENT  DOMAIN 
considered,  81,  83 

ENCUMBRANCES 

See  Incumbrancers 

ENTAILS 

effect  of  statutes  abolishing,  I7i  50,  205,  2x6 
declared  abolished,  205,  206,  207,  208 

ENTIRETIES 

See  Tenant  by  Entireties  ;  Husband  and  Wob 

EQUITABLE  CONVERSION 

See  Conversion  of  Pr(»erty 

EQUITABLE  ESTATES 

before  the  Revised  Statutes,  486.  487,  488 

abolished,  486 

effect  of  recording  title  to,  948 

EQUITABLE  EXECUTION 

considered,  478,  906 

EQUITY  OF  REDEMPTION 

cannot  be  dealt  with  orally,  807,  811 
aprreements  fettering,  invalid,  919 
by  one  endowed,  710 
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ESCHEATS 

origin  of,  113 

rights  of  British  Crown  to,  138,  139 

State  of  New  York  succeeded  to  Crown's  right  to,  86,  138,  t39 

laws  regulating,  82,  138,  139 

right  of,  barred,  by  alienation  of  lands  to  citizens,  138,  139 

ESTATES 

article  on  legal,  145-41 1 

original  report  of  Commissioners  of  Statutory  Revision  on,  1206-1213 

original  notes  of  revisers  of  the  Revised  Statutes  on,  1274-1288 

what  the  term  denotes,  10,  16,  18,  147 

no  private  person  can  create  new,  in  England,  173 

history  of  limitations  in,  1-53 

growth  of,  18 

nature  of  subordinate  interests  in,  26,  147,  149^  151,  lS2p  J09 

common-law  rules  regulating,  27 

in  New  York,  18,  148,  149 

creation  and  division  of  future,  regulated,  145-41 1 

enumeration  of,  147 

quantity  and  quality  of,  145,  146,  147,  150,  369,  393 

meaning  of  term,  18,  132,  147,  149 

nature  of,  in  New  York,  147-153 

in  allodial  lands,  148,  150 

before  the  Revised  Statutes,  150 

under  the  Revised  Statutes,  151 

of  inheritance,  147,  151,  172 

for  years,  147,  156,  158,  209 

terms  of  years  are,  147,  159 

limitations  of  estates  in  fee,  173,  175,  176,  177 

classifications  of,  21,  145,  149,  209,  233,  234,  235,  337 

of  freehold,  defined,  209,  212 

in  possession  and  expectancy,  214,  369,  392 

"future,"  in  point  of  possession  defined,  216,  319 

when  vested,  when  contingent,  230-257 

construction  favors  vested,  245,  251 

in  trust,  291,  303,  312,  412 

for  life,  147,  152,  153 

Pur  autre  vie,  154 

resulting,  367,  368 

expectant,  214,  369 

in  severalty,  joint  tenancy  or  in  common,  392,  393,  394 

executed  uses  confirmed  as  legal,  414 

trustee  of  passive  trust  takes  no,  428 

when  executors,  etc.,  do  not  take  legal  estate,  465 

trustees  of  express  trust  take  in  fee,  320,  324,  425,  438,  486,  488,  $16, 

530 
when  estate  of  trustee  ceases,  525,  526,  527 
devolution  of,  of  trustees,  529,  530,  531 
conversion  of  powers  into,  625-636 


1340  Index. 

[References  are  to  pages.] 

ESTATES  —  Continued 

of  freehold  can  be  conveyed,  etc,  only  by  a  writing^  803 

reservation  of,  203,  614 

may  pass  by  devise  of  rents  and  profits,  798 

by  implication,  203 

by  wrong,  abolished,  823,  829 

derivative,  26,  170 

how  conveyed,  171 

which  pass  by  deed  or  devise,  667 

not  cut  down,  when,  203,  321 

See  Estates  for  Life;  Estates  at  Will;  Estates  by  Suiterancb; 

Estates  for  Life  of  Third  Persons;  Estates  for  Years; 

Estates  in   Possession  and  Expectancy;  Estates  or  Iv- 

heritance 

ESTATES  AT  WILL 

a  division  of  estates  in  land,  147,  156,  168 

definition  of,  168 

are  "chattel  interests,"  209 

not  liable  to  sale  on  execution,  209 

what  notice  terminates,  779,  780,  781 

ESTATES  BY  ENTIRETIES 

See  Tenants  by  Entirieties  ;  Husband  and  Wm 

ESTATES  BY  SUFFERANCE 

a  division  of  estates  in  land,  147 

defined,  169 

are  chattel  interests,  209 

not  liable  to  sale  on  execution,  209 

what  notice  terminates,  779,  780,  781 

ESTATES  FOR  LIFE 

of  tenant  himself,  26,  147 

continue  a  division  of  estates  in  land,  147,.  152^  I53f 
incidents  of,  154,  155 
are  estat-es  of  freehold,  209,  330 

successive  estates  for  life  must  be  to  persons  in  being,  317-322 
rules  regulating,  at  common  law,  27,  220,  295  (note  92)^297  (note  9),  318 
leasing  powers  connected  with,  609 
restraints  on  alienation  of,  82,  117,  156,  157,  261 
surrender  and  merger  of,  157,  158,  170 
successive,  regulated,  317 
created  on  a  term  of  years,  330 
when  changed  into  a  "  fee,"  625 
no,  as  remainder  on  term  of  years,  333 
when  sold  with  contingent  remainders,  400-410 
See  Tenant  for  Life;  Limitation  of  Estates 


Index.  1341 

[References  are  to  pages.] 

ESTATES  FOR  LIFE  OF  THIRD  PERSONS 
(Pub  Autre  Vie) 

how  they  arose,  154 

when  a  chattel  real,  212 

when  a  freehold,  212 

remainders  limited  on,  to  be  in  fee,  323 

estate  to  trustees  not,  324 

ESTATES  FOR  YEARS 

continue  a  division  of  estates  in  land,  147,  159 

are  chattels  real,  209 

execution  against,  211 

when  changed  into  a  fee,  625 

conveyed  only  by  deed  in  writing,  803 

lease  for  years  need  not  be  recorded  in  certain  couiitie9»  939 

incidents  of,  157 

bound  by  judgments,  160 

owner  of,  may  redeem  prior  incumbrance,  21 1 

tenant  of,  when  trustee,  160 

in  agricultural  lands,  82,  160,  611 

rents  reserved  on,  164 

restraints  on  alienation  of,  82,  117,  119,  157,  261 

covenants  running  with,  15,  854,  863-878 

See  Lease;  Landlord  and  Tenant;  Tenant  for  Years 

ESTATES  IN  POSSESSION  AND  EXPECTANCY 

defined,  214 

classification  of,  in  respect  of  time  of  enjoyment,  214 

enumeration  of,  216 

"expectant  estate"  not  defeated  by  act  of  owner  of  precedent  estate, 

363 
how  "expectant  estate"  defeated,  363,  364,  628 

qualities  of  expectant  estates,  369 

are  descendible,  devisable  and  alienable,  369 

when  deemed  created,  391 

ESTATES  OF  INHERITANCE 

a  division  of  estates  in  real  property,  147,  151,  172 

quantity  of,  172 

when  cut  down  by  a  subsequent  limitation,  203,  331 

are  estates  of  "freehold,"  209 

rents  reserved  on,  166,  190 

what  words  jn  conveyance  pass,  795-798 

ESTATE  PUR  AUTRE  VIE 

how  they  arose,  154 

when  a  "freehold,"  212,  312-333 

See  Estates  for  Lips  op  Third  Persons 
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ESTATES  TAIL 

declared  abolished,  205 
really  converted  into  fees  simple,  206^  207 
what  words  create^  207 
in  personalty,  207 

remainders  limited  on,  205,  206,  208 

old  rule  of  perpetuities  did  not  apply  to  limitatioas  subsequent  to^  j66 
See  Entails 

EQUITY 

influential  in  moulding  law  of  real  property,  4,  412  (note  2S) 
See  CouKTS  of  Equity 

ESTOPPEL 

as  between  the  parties  thereto,  grants  operate  as  an,  825 
when  quit  claim  deed  not  an,  9^5 

EVIDENCE 

of  deeds,  951,  957,  958 
of  powers  of  attorney,  953 

EXCHANGE 

by  trustees  regulated,  506,  508^  5x2 

EXECUTORS 

take  and  hold  real  property  as  joint  tenants,  394 

when  they  take  a  "  power  "  and  not  a  fee,  465 

construction  of  deeds  by,  852 

may  avoid  fraudulent  acts  and  deeds  of  their  testator,  907 

foreign,  may  satisfy  mortgages,  1027 

power  of  sale  to,  does  not  authorize  mortgage,  469 

have  not  to  do  with  real  property,  467 

short  form  of  deed  or  grant  by,  857 

EXECUTORY  DEVISE 

definition  of,  43,  217 

classified,  44,  218 

no  such  thing  since  the  Revised  Statutes,  217,  219,  292 

power  of  disposition  by  first  taker,  formerly  defeated  an,  364,  365,  629 

what  was  an,  43,  217,  218 

now  a  "  future  estate,"  216,  217,  218 

limitation  never  construed  as  an,  if  it  may  take  effect  as  "remainder," 

218,  226,  239 
old  rule  of  perpetuities  applied  to,  45,  46,  218,  265 

EXPATRIATION 

right  of,  regulated,  in  ■*,.•'-.:..• 

EXPECTANT  ESTATES 

See  Estates  in  Expectancy 


Index.  1343 

[References  are  to  pages.] 
EXPRESS  TRUSTS 

discussed,  438-464 
See  under  Trusts 

FEALTY 

incident  of  tenure,   10,  85,  86 
defined,  86 

"PEE"  OR  "FEES'* 

derived  indirectly  from  "  feo  "  or  "  feud,"  ig,  22,  33  (note),  24,  17a 

classification  of  fees,  21,  22,  23;  24,  173,  174 

definition  of,  16,  19,  85,  147,  172 

qualified,  174,  175 

"base,"  defined,  174 

"common  law,"  180 

"determinable,"  176,  177,  178,  180,  247,  note 

"determinable,"  how  enlarged,  189 

"determinable"  are  descendible,  373 

"  defeasible,"  261,  303,  342,  364 

title  in,  not  inconsistent  with  devise  of  power  of  sale,  466 

when  estate  for  life  or  years  with  power  annexed  beoomes  a»  635 

certain  "powers"  create  a,  625-636 

what  words  now  pass,  795,  796,  798 

how  to  be  granted,  795,  803,  814 

several,  may  be  limited  in  the  alternative,  28  (note),  345 

not  cut  down,  when,  203,  321 

limitation  of,  175,  176,  177,  179,  261 

fee  may  be  mounted  on  a,  177,  261,  303,  305,  309,  3^  340^  3^4 

embraces  all  powers,   149,  468,  481,  580,  582,  632 

conditions  repugnant  to  grant  of,  void,  78,  87,  117,  156 

FEE-FARM 

definition  of,  21,  22,  165,  183,  190,  195 

rents,  190-202,  410,  762 

restraints  on  alienation  of,  void,  119,  200 

FEE  SIMPLE 

definition  of  estate  in,  16,  19,  85,  172  • 

a  normal  type  of  fees,  20 

usual  estate  granted  by  Crown,  85 

estates  tail  converted  into,  205 

classification  of  estates  in,  21,  173 

now  contrasted  with  fee  simple  absolute,  172 

only  "  fee "  now  known  in  New  York,  174 

may  be  "  mounted  on  a  fee,"  177,  261,  303,  305,  309^  324,  340^  364 

embraces  all  "powers,"  149,  468,  481,  580,  582,  632 

not  cut  down  when,  203,  321 

reservations  on  grants  of,  82,  87,  203,  204  » 

an  estate  of  freehold,  209 

restraints  on  alienation  of,  invalid,  82,  87,  156^  200 
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FEE  SIMPLE  ABSOLUTE 

contrasted  with  "  fee  simple,"  173 

formerly  denoted  same  thing  as  "  fee  simple,"  179 

determinable  fees,  enlarged  into,  189 

FEE  TAIL 

origin  of,  20 
See  Entails 

FEOFFMENT 

ancient  mode  of  conveyance,  24,  47,  799 
conveyance  by,  abolished  in  New  York,  24,  799 
conveyance  by,  worked  a  forfeiture,  when,  829 

FEUDALISM 

meaning  of,  8 

nature  of,  9 

never  existed  in  this  State,  48  (note  55),  148 

note  of  Revisers  of  Revised  Statutes  on,  1269-1273 

FEUDAL  SETTLEMENT 

•  land  law  of  England,  due  to,  4 
characteristic  of  English,  13 

FEUDAL  SYSTEM 

influential  in  Anglo-American  law  of  land,  5,  7 

origin  of,  8,  9 

relaxation  of,  18,  51 

never  in  force  in  New  York,  48  (note),  148 

FEUDAL  TENURES 

declared  abolished,  82,  83 

note  of  Revisers  of  Revised  Statutes  on,  1269-1273 
See  Tenures 

FINES 

mode  of  conveyance,  24 
abolished  in  New  York,  26,  799 

FINES  ON  ALIENATION 

abolished,  82,  87,  117,  Ii8»  119.  186 

FISHERIES 

rights  in,  considered,  103 

FIXTURES 

law  of,  discussed,  169^  170 

FORESHORE 
defined,  102 
See  Waters 
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FORFEITURES 

no  longer  implied,  184,  186 
how  construed,  186 
how  waived,  186 

FORMS 

of  certificates  of  acknowledgment,  988,  989,  990,  991,  992,  1173 

of  certificat<e  for  corporation's  acknowledgment,  996 

of  certificate  of  acknowledgment  by  corporate  attorney  in  fact,  997 

of  deed  or  grants  of  conveyance,  856 

of  mortgage,  692,  857 

of  executors'  or  trustees'  deeds,  857 

of  mortgage  on  lease,  923 

penalty  for  not  employing  short,  1041 

FRAUDS,  STATUTE  OF 

Sec  Statute  op  Frauds 

FRAUDULENT  CONVEYANCES 

grant  to  one  when  consideration  paid  by  another,  fraudulent,  when,  433 
conveyances  of  real  property  with  intent  to  defraud  subsequent  pur- 
chasers void  as  to  them,  894-^902 
remedies  of  creditors  against,  extended  to  heirs  and  assigns,  898 

FRAUDULENT  INTENT 

always  a  question  of  fact,  899 

FREEHOLD 

what  are  estates  of,  209,  212 
what  are  estates  less  than,  156,  209 
in  a  rent  in  esse,  375,  376 
what  passes  a,  803 
grants  of,  to  be  in  writing,  795 
requisites  of  grant  of,  803 

construction  of  covenants  in  grants  of,  840-852 
lease  for  lives  need  not  be  recorded  in  certain  counties,  933 
leases  for  lives  could  not  begin  in  futuro,2gy  (note  6),  341, 516  (note  70) 
estates  of,  could  not  at  common  law  commence  in  future,  28^  221,  2gy, 
34i»  342 

FUTURE  ESTATES 

defined,  216,  217,  218,  219 

common  law  rules  relative  to,  abrogated,  340^  341,  342^  344 
creation  of,  regulated,  340 
in  the  alternative,  345 
when  valid,  346 

when  valid  through  contingency  imperishable^  347 
See  Limitation  op  Estates. 

8S 
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GENERAL  LAWS 

construction  of,  90,  91 

notes  of  Commissioners  of  Statutory  Revision  on,  91,  1181-1266 

GLANVILL 

some  account  of,  11 

text  of,  not  authority  unless  supported,  I3 

GRANT 

with  attornment,  26 

a  deed  made  a,  826 

construction  of  public,  ^T^  78,  80,  125 

effect  of,  when  consideration  paid  by  third  party,  432 

for  charitable,  religious,  educational,  or  benevolent  purposes,  regulated, 

539,  550,  556,  558 
of  fees,  or  freeholds,  to  be  in  writing,  subscribed,  ete.,  by  grantor,  803, 

814 
requisites  of,  814 
take  effect  from  delivery,  820 
what  estates  pass  by,  823 
tortious,  abolished,  673,  823,  824,  829 
operate  as  estoppels  between  the  parties,  823,  825 
deeds  of  bargain  and  sale  and  "  lease  and  release  "  are,  8a6 
construction  of  covenants  in,  836,  840,  844 
construction  of  grant  of  appurtenance  and  all  the  rights  and  estate  of 

grantor,  850 
construction  of  executors'  or  trustees'  grant,  852 
effect  of,  when  property  in  adverse  possession,  885 
if  not  acknowledged,  to  be  attested  by  one  witness^  814 
by  Duke  of  York,  61 
Dutch,  54,  62 
by  Crown,  63 

GRAVEYARDS 

trusts  to  care  for,  543,  556 
See  Cemeteries 

HBIRS 

meaning  of  the  term,  in  certain  limitations,  212,  334,  336^  354,  360 
remainder  to  "  heirs "  of  life  tenant  is  now  a  vested  remainder,  242^ 

247,  354 
when  they  take  as  purchasers,  354 

under  rule  in  Shelley's  case,  354 

the  term,  no  longer  necessary  to  pass  a  fee,  795,  796,  797 

must  satisfy  mortgages  of  ancestor,  when,  834 

must  answer  for  ancestor's  warranties,  when,  838 

have  the  remedies  of  their  ancestor  against  fraudulent  convc7ances»  898 

not  disinherited  by  implication,  241 

See  Shelley's  Casi^  Rule  in 
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HEREDITAMENTS 

defined,  94,  95,  152 

rents  are  incorporeal,  190,  198,  200,  374 

transfer  of,  to  be  in  writing,  803,  806 

HISTORICAL  REVIEW 

of  common  law  of  land,  1-53 

of  Colonial  law  of  New  York,  54-80 

HOLLAND  LAND  COMPANY 

acts  concerning,  999,  1000 

HUSBAND  AND  WIFE 

tenants  by  entireties,  when,  394,  397,  717 
effect  of  joint  note  to,  397  (note),  729 
may  convey  directly  to  each  other,  738 
legal  effect  of  wife's  absence  for  five  years,  716 
conveyances  to  defraud  wife,  893 

effects  of  contracts  between,  when  made  before  marriage,  720 
effects  of  contracts  between,  when  made  after  marriage,  720 
See  Married  Women 

IDIOTS 

declared  incapable  of  transferring  real  property,  116^  118 

• 

INCORPOREAL  HEREDITAMENTS 

rents  are,  190,  198,  200,  374 
reversions  and  remainders  not,  228 
conveyance  of,  to  be  in  writing,  803,  807 
covenants  running  with,  878 
See  Hereditaments 

• 

INCUMBRANCE 

a  restrictive  covenant  is  an,  878 

INCUMBRANCERS 

conveyances  if  fraudulent  made  void  as  to  subsequent,  891-^09 

rights  of  assignees  of,  against  fraudulent  conveyances,  898 

rights  of  bona  fide,  protected  by  the  statute  against  fraudulent  comrqr* 

ances,  901 
power  of  revocation  avoids  instrument  as  to  subsequent,  903 

INDEXES 

no  part  of  public  record,  947,  1018 

each  recording  officer  must  provide  books  for  indexes  of  conveyances^ 

etc.,  1016  •  "' 

directions  for,  1016 
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INDIANS 


certain  purchases  and  contracts  by,  for  sale  of  lands  when  void,  Sa 
heirs  of  patriotic,  may  take  and  hold  lands  granted  their  ancestors,  142 

rnnv*»vnnr#»s    hv     r<»orii  latfH     R2     lA'S 


conveyances  by,  regulated,  82,  142 
favored  in  law,  143 
how  naturalized,  108 


INFANT 

cannot  transfer  real  estate,  116 

may  execute  powers,  when,  603 

assent  of,  to  bar  dower,  718,  720,  726 

accumulations  to  be  for,  377-382 

marriage  settlements  by,  604 

dower  of,  how  barred,  718,  720,  726 

en  ventre  sa  mere  within  the  rule  against  perpetuities,  a6g^  458 

is  a  life  in  being  when,  458 

remainder  to,  360 

accumulation  for,  must  begin  at  or  after  birth  of,  377,  38I2 

trustees  of,  not  to  sell  when,  512 

after-born,  how  far  bound  by  prior  deeds,  partition  soits, 

249,  257,  361,  400-409 
sale  of  interests  of,  361,  400-409,  512 
See  Accumulations;  Minors 

INHERITANCE 

estates  of,  147,  155,  172 
estates  not  of,  147,  168^  169^  209 
See  Estates 

ISSUE 

meaning  of  term  in  certain  limitations,  ^34,  3^  jtSo 
"  dying  without,"  meaning  of,  334,  333 
when  word  of  limitation,  336,  357 

JOINT  TENANCY 

definition  of,  394 

when  estates  are  to  be  held  ii^  3Q5 
wh&t  words  create,  395 
partition  of,  396 

JOINT  TENANTS 

who  are,  394,  395 

executors  and  trustees  take  as,  394,  395 

JOINTURE 

when  a  bar  to  dower,  718,  719,  720^  721.  724,  727 

JUDGMENT 

no  priority  over  unrecorded  deed,  940 
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JURISDICTION  OF  COURTS  OF  EQUITY 

when  not  abridged,  912 
none  over  demises,  913 
none  over  legal  titles,  913 

JUS  PRIVATUM 

as  related  to  lands  under  water,  95,  100 

JUS  PUBLICUM 

as  related  to  waters,  95,  100 

KING 

See  Crown 

LANDLORD  AND  TENANT 

article  00,  746-792 

report  and  notes  of  Commissioners  of  Statutory  Revision,  1228-1231 

notes  of  the  revisers  of  the  Revised  Statutes  on,  i3ior-i3ii 

conventional  relation  of,  746 

"use  and  occupation  by  tenant,"  entitles  landlord  to  recover,  when,  746- 

751 
rents  due  on  life  leases  recoverable,  752,  753 

rents,  when  apportionable,  202,  754 
attornment,  764-767 

tenant  must  give  notice  of  possessory  action  to  landlord,  768 
effect  of  renewal  on  sub-lease,  770 
when  tenant  may  surrender  premises,  771,  773 
where  landlord  leases  premises  for  unlawful  purposes^  pgo 
duration  of  certain  agreements  in  New  York  city,  79a 
effect  of  transfer  of  reversion  on  lease,  756-763 
effect  of  assignment  of  lease,  756-763 
landlord's  obligations  to  tenant,  774 
tenant's  obligations  to  landlord,  775 
when  tenant  cannot  question  landlord's  title^  7^ 
certain  tenant's  right  to  redeem  after  dispossess  jodgmfillt^  167 
monthly  tenants,  782 
termination  of  tenancies,  779 
effect  of  holding  over,  163,  784,  785,  787,  788 
covenants  between,  run  with  the  land,  Q75  seq. 
See  Lease  and  Rents 

LANDS 

defined  by  statute^  93,  94 
under  water,  75,  84,  95,  96,  97,  102 
formed  in  oceans,  rivers  and  streams^  104 
trusts  of,  to  be  in  writing,  803 

LAPSED  DEVISES 

when  they  go  into  the  residuary,  396,  467  (note  40) 


1350  Index. 

[References  are  to  pages.] 
LAWS  REPEALED 

schedule  of  laws  repealed  by  Real  Property  Law,  Ii56~ii63 

LEASE 

what  it  is,  158,  171,  611,  807 

usual  covenants  in  a,  808 

of  agricultural  lands  beyond  twelve  years  void,  82,  160,  518^  61 1 

of  urban  lands  good  though  perpetual,  161 

for  twenty-one  years  with  renewals,  161,  162,  163 

by  trustees  and  others,  438,  448,  514,  516,  608*  609 

by  corporations,  515 

rent  due  on  life  lease  recoverable,  752 

assignee  of,  liable  for  rent  when,  763 

when  an  assignment  of,  771,  809 

when  an  under  lease,  771,  809,  880 

for  years,  may  begin  in  futuro,  807,  880 

specific  performance  of  oral,  when  partly  performed,  805 

rights   of   junior,   760 

effect  of  renewal  of,  on  sub-lease,  770 

surrender  of,  discussed,  771,  772 

when  it  begins  and  ends,  788 

for  lives  could  not  begin  in  futuro,  516,  note  70 

duration  of  certain  agreements  for  occupation  in  New  York  city  con* 

tinue  how  long,  789,  792 
for  unlawful  purpose  void,  790 

longer  than  one  year  must  be  in  writing,  803,  807,  819,  850 
longer  than  three  years  a  conveyance,  and  must  be  recorded,  when,  932^ 

938 
when  right  to  rent  under,  ceases,  167 
construction  of  covenants  in  mortgages  on,  914,  921 
for  lives  or  years  in  certain  counties  need  not  be  recorded,  93a 
by  tenant  for  life,  608,  609,  610 
covenants  implied  in  leases  for  years,  836 
covenants  not  implied  in  "  perpetual  leases,**  195 
so-called  "  perpetual  **  discussed,  190-200 
effect  of  assignment  of  reversion  on,  756-763 
mutual  obligations  under,  772 
assignments  of,  when  to  be  in  writing,  803,  809 

See  "  Fee  Farm  ;  **  "  Reversions  ; "  and  "  Rents  " 

LEASE  AND  RELEASE 

one  mode  of  conveyance,  26 

a  deed  of,  is  now  a  "  grant,*'  826 

consideration  of,  432,  818,  819 

LEGACY 

when  charged  on  land,  471,  475 

LEGATEES 

trusts  for,  438,  448 

when  may  extinguish  power  in  trust,  467,  470 
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LETTERS  PATENT 

what  are,  955 
to  be  recorded,  when,  955 
construction  of,  ^T^  80 
See  Patents 

LIBRARY 

trusts  to  found  public,  558 
See  Chasitable  Uses 

LITERARY  INSTITUTION 

trusts  to  found  a,  550,  558 
See  Chasitable  Uses 

LIMITATION 

definition  of  "limitation  of  estate,"  173,  175 

definition  of  "determinable  limitation,"  176-180 

definition  of  "  collateral,"  "  conditional  "  and  "  contiilgent,''  177,  350 

subject  to  condition,  176,  177,  178 

with  a  double  aspect,  252,  294,  309,  345 

a  "  conditional,"  defined  by  statute,  350     . 

differs  from  condition,  177,  178 

LIMITATIONS  OP  ESTATES,  RULES  OP 

prescribed  by  law,  173,  175,  176^  177,  178 

history  of,  3-53,  263 

at  common  law,  27,  38.  i77,  295  (note  92),  317,  330,  33i»  334.  337.  338»  341. 

342,  345.  351.  360,  363,  369 
gift  of  "  estate  of  inheritance  "  not  cut  down  by  subsequent  clause,  203, 

321 
when  limitation  of  cross-remainders  void,  224,  225,  321 
"to  survivors,"  238 
limitation  of  life  estate  to  "A,"  remainder  to  his  heirs,  creates  vested 

estate  in  remainder,  242,  243,  247,  354 
what,  "  open  to  let  in,"  245,  254,  255 
to  posthumous  children,  254,  360 

which  suspend  the  power  of  alienation  unduly  are  void,  261-316 
what  limitations  now  tend  to  perpetuities,  261,  290,  291,  292,  300,  309,  310 
in  trust,  291,  312,  455 
when  vested,  230^257 
when  contingent,  230r-257 
to  corporations  to  be  formed,  301,  348,  349 
a  fee  may  now  be  limited  on  a  fee,  177,  261,  303,  304,  309,  321,  324,  325, 

342,  363 
rule  against  perpetuities  does  not  apply  to  conditions  subsequent,  187,  311 
for  benefit  of  annuitants,  313.  314 

successive  estates  for  life  to  be  limited  to  two  lives  in  being,  317 
life  estates  beyond  two,  wlicn  accelerated,  317.  ,v8.  319,  320,  321,  328 
when  partly  valid  and  partly  void,  314 
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LIMITATIONS  OP  ESTATES,  RULES  OF  —  Continued 

when  on  estate  for  life  of  third  persons,  remainder  to  be  in  fee,  323 
remainder  contingent  on  determination  of  term  of  years  valid,  340-344 
remainder  on  term  of  years  must  vest  after  two  lives  in  being,  330^ 

340,  342 
remainder  on  term  of  years  if  for  life  must  be  to  person  in  bein^,  333 
remainder  on  "  death  of  one  without  issue  "  means  issue  living  at  death 

of  ancestor,  334"336 
all  provisions  relative  to  future  estates  apply  to  limitations  of  chattels 

real,  337 
common  law  rules  relative  to,  abolished,  340-344 
estates  of  freehold  may  now  be  created  to  commence  ti»  futuro,  2g(f 

(note  4),  340,  341 
estates  for  life  may  be  created  in  a  term  of  years  and  a  remainder 

limited  thereon,  340 
two  or  more  future  estates  may  be  created  to  take  effect  in  the  alterna- 
tive, 28  (note  40),  345 
future  estates  may  be  limited  on  improbable  contingencies,  347,  363 
an  expectant  estate  may  be  defeated  in  any  way  settlor  provides,  363,  364 
over,  not  permitted  on  breach  of  condition  subsequent,  350,  351,  359 
when   remainder   is   limited    on   a   contingency,  not   defeating  a   prior 
estate,  it  takes  effect  in  possession  only  on  death  of  first  taker,  or  on 
expiration  by  effluxion  of  time  of  term  of  years,  358 
posthumous  children  now  take  on  limitations  to  heirs,  etc.,  or  on  con- 
tingency of  death  of  any  one  without  issue,  360 
not  now  defeated  if  precedent  estate  determines  before  future  estate 

vests,  363,  367 
expectant  estates  are  descendible,  devisable  and  alienable,  369 
when  in  consequence  of  a  valid  suspension  of  power  of  alienation  or 
ownership  rents  and  profits  accumulate  and  are  undisposed  of,  they  go 
to  persons  entitled  to  **  next  eventual  estate,"  389 
when  estate  is  devised  to  two  or  more,  not  being  trustees,  they  take  and 

hold  as  tenants  in  common  unless  otherwise  specified,  394 
trustees  take  no  estate  when  trust  is  passive,  428 
all  the  beneficiaries  of  a  trust  cannot  be  trustees,  445 
a  devise  to  executors  or  trustees  to  sell  or  mortgage  is  a  devise  of  a 

power  unless  they  are  empowered  also  to  collect  rents,  465 
to  trustees  on  trusts  not  "  express  "  confers  no  legal  estate  on  them,  465, 

480 
trustees  of  express  trusts  take  a  base  fee  by  statute,  324,  425,  438,  486* 

488,  516,  530 
settlors  may  limit  future  estates  to  take  effect  on  determination  of  trust 

estate,  324,  463,  49i»  5oo 
when  an  express  trust  estate  is  created,  if  there  is  no  disposition  of 

estate  after  termination  of  the  trust,  it  results  to  settlor  or  his  heirs, 

493 
concerning  powers   over  estates,   570-694 


Indi:x.  1353 

[References  are  to  pages.] 

LIMITATIONS  OF  ESTATES,  RULES  OF  —  Continued 

the  term  **  heirs  "  or  other  words  of  inheritance  are  no  longer  necessary 

to  pass  a  fee,  795,  796 
the  intent  must  govern  in  the  construction  of  every  conveyance,  795,  797 
all  grantor's  estate  passes  by  "  grant "  or  devise  unless  intent  to  pass  a 

less  is  obvious,  823,  824,  829 
when  absolute  powers  of  disposition  are  limited  to  those  having  estates 
for  life  or  years,  the  estate  becomes  a  fee,  625-656 
See  CoNSTKUcnoN 

UNEAL  WARRANTIES 

abolished,  838 

LITERARY  INSTITUTION 

trusts  for,  550 

See  Chabitable  Uses 

LITTORAL  PROPRIETORS 

.  rights  of,  discussed,  96-102 

LIVERY  OF  SEISIN 

considered,  24,  799,  800 
abolished  in  New  York,  24,  799 

LIVES  IN  BEING 

two,  are  now  the  lawful  measure  of  power  to  suspend  alienation,  261, 

268^  457 
at  common  law  estates  may  be  limited  on  any  number  of,  but  not  so 

now,  267,  317,  318 

LUNATICS 

incapable  of  transferring  real  property,  116,  118,  604 

MANORS 

under  the  Lord  Proprietor,  57 

after  1685,  64 

in  New  York,  defined,  58,  191,  197  (note) 

rents  reserved  in,  191,  193,  197 

some,  invalid  in  New  York,  when,  197  (note) 

MARRIAGE 

legal  requirements  of  a,  698,  699 

when  a  sufficient  consideration  to  support  conveyance,  893,  896 
dissolution  of,  714,  7^5,  7i6,  717 
with  aliens,  132,  133,  134 
trusts  on,  461 

e£Fect  of,  on  prior  contracts,  720 
See  Mabriagb  Settlement 
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MARRIAGE  SETTLEMENT 

aliens  may  .take  lands  by  way  of,  129 

by  infant,  603,  604 

powers  of  revocation  in,  615,  617 

in  either  ante  or  post-nuptial,  6j8 

may  be  subject  to  conditions,  639 

when  post-nuptial  bars  dower,  725 

when  valid  as  to  settlor's  creditors,  453,  461,  573,  613,  617,  900,  905 

consideration  of,  893,  896 

MARRIED  WOMEN 

when  alien  may  take  lands  by  way  of  marriage  settlement,  129 

powers  of,  when  husbands  are  aliens,  129,  132,  134 

whose  husbands  are  aliens,  may  take  and  hold  real  property,  when,  106^ 

114,  130,  132 
account  of  restraint  on  their  power  of  alienation,  497,  498 
may  execute  powers,  603-609,  651,  661 
acts  relating  to,  607 

conveyances  by,  605,  607,  72fi,  973.  974,  975 
trusts  for,  452,  461,  501 

acknowledgments  of  conveyances  by,  736,  738,  973 
who  marry  aliens,  132 

MASSES 

trusts  for  having^  them  said,  543 

MECHANICS'  LIENS 

effect  of,  on  covenants  by  tenants  to  build,  etc.,  164 

MERGER 

equitable  interests  of  trustees,  who  are  all  beneficiaries,  merge  in  legal 

estate.  445 
certain  beneficiaries,  entitled  to  estate  in  remainder,  may  merge  equitable 

interests,  when,  501,  502 
of  power,  in  fee,  467,  582 
defined,  158,  170 

when  estates  do  not  merge,  158,  170,  445 
of  estates  for  life,  157,  158 
of  estates  for  years,  158 
a  matter  of  intention,  in  equity,  463 
of  Lord  Proprietor's  estate  in  his  Crown,  6^ 
of  contract  of  sale,  in  subsequent  deed,  882 

MINES 

of  gold  and  silver,  79 

belong  to  "The  People"  when,  79 

in  St.  Lawrence  county  regulated,  144 
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MINORITY 

when  actual  minority  may  enter  into  limitations  suspending  power  of 

alienation,  261,  269,  303,  304 
effect  of,  on  transfers  of  real  estate,  116,  117 
See  Infant 

MINORS 

cannot  transfer  real  property,  116,  117 
execution  of  powers  by,  603 
accumulations  for,  ZTJ 

accumulations  for  destitute,  may  be  applied,  when,  387 
See  Infant 

MORTGAGES 

certain  aliens  may  take  back,  127,  129 

by  trustees,  449,  5o6,  5i<,  5I9 

reservation  of  power  to  make,  612,  615 

power  of  sale  in,  619 

effect  of,  by  tenant  for  life  with  powers  to  lease,  642 

of  real  property,  without  covenant  to  repay  loan,  imply  no  obligation  to 

repay,  833,  862 
where  property  subject  to,  descends  to  heirs  or  devisees:,  they  must  pay 

same  without  resort,  834 
by  persons  out  of  possession,  when  good,  834,  885,  889 
on  leases,  construed,  914-922 
form  of,  when  on  lease,  923-928 
remaindermen  may  pay  interest  on,  'jji? 
of  decedents'  estates,  928 
short  form  of,  857  » 

create  only  liens  now,  not  estates,  862 
equitable,  862 

ancient,  when  presumed  to  be  paid,  1028^  1052 
ancient,  how  discharged,  1028,  1052 
accumulations  for  payment  of,  void,  382,  449 
devolution  of  trustees'  title  to,  531 
containing  no  covenants,  862,  919 
of  leases,  914-923,  927 
what  deeds  deemed  to  be,  1022 

rights  of  assignees  of  recorded,  938,  939,  941,  1023,  1036 
executed  at  the  same  time  have  no  priority,  when,  943 
improper  satisfaction  of,  943 
recording  satisfaction  of,  1025,  1028 
without   covenant   of   seisin   and  warranty   do   not   cover   subsequently 

acquired  property,  919 
maker    of,    becomes    surety   when    estate    conveyed    under    contract    to 

assume,  941 
purchase  money,  941,  1021 
satisfaction  of,  1025,  1028 
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MORTGAGES— Continued 

satisfaction  of,  in  cities  of  the  first  class,  1029 
lost,  1029,  1033 
consideration  of,  862 

"once  mortgages  always  mortgages/'  919 
effect  of  payments  on,  to  assignees  of,  1036 
discharge  of  ancient,  1052-IQ58 
on  property  inherited  or  devised,  834 
See  Equity  of  Redemption 

MUSEUM 

trusts  to  found,  558 

See  Chasitabls  Uses 

NEW  YORK  CITY 

satisfaction  of  mortgages  in,  1034 

recording  in,  1043 

duration  of  defective  leases  in,  79a 

NOTARIES  PUBLIC 

may  take  acknowledgments  of  conveyances,  961 

acts  concerning,  961 

cannot  act  out  of  jurisdiction,  962 

NOTES  OF  BOARD  OP  STATUTORY  CONSOLIDATION 

See  Appendix  I,  1163 

NOTES  OP  COMMISSIONERS  OP  STATUTORY  REVISION  ON 
THE  REAL  PROPERTY  LAW  OP  1896 

on  Aliens,  1184-1203 

on  Tenure,  1204-1206 

on  Creation  and  Division  of  Estates,  i2o6-i2Xa 

on  Uses  and  Trusts,  1212-1218 

on  Powers,  1218^1225 

on  Dower,  1225-1228 

on  Landlord  and  Tenant,  1228-1231 

on  Conveyances  and  Mortgages,  1231-1243 

on  Recording  Instruments  Affecting  Real  Property,  1243-1259 

on  the  Descent  of  Real  Property,  1252^1256 

on  Law  repealed  by  act  of  1896,  1256^1266 

NOTES    OP    THE    ORIGINAL    REVISERS    OP   THE   REVISED 
STATUTES 

on  Aliens,  1273,  1274 

on  Tenure,  1269- 1273 

on  Creation  and  Division  of  Estates,  I274'I268 

on  Uses  and  Trusts,  1288-1298 

on  Powers,  1298-1305 
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NOTES    OP   THE   ORIGINAL    REVISERS    OF    THE    REVISED 
STATUTES—  Continued 
on  Dower,  1307-13  lo 
on  Landlord  and  Tenant,  1310-1311 

on  Conveyances  and  Mortgages,  1305-1307,  1311,  1317-1320 
on  Recording  Instruments  Affecting  Real  Property,  1314-1317 
on  Fraudulent  Conveyances,  1318*1320 

NOTICE 

effect  of  recorded  conveyance  as,  938^  939 

effect  of  actual,  940,  945 

of  pending  action  to  be  given,  by  tenant  to  landlord,  768 

by  possession,  945 

extent  of,  946 

to  terminate  tenancy  at  will  or  by  sufferance,  779-789 

to  beneficiaries  of  trust  on  sale  or  lease  by  trustees,  519 

of  trust,  503,  505,  512,  803,  940,  948 

effect  of  recording  contract  of  sale  as,  884 

OBSERVATORY 

trusts  to  found  an,  550 
See  Charitablx  Uses 

PARTITION  SUITS 

posthumous    or   after-bom   children,   when   boiind   by,   249^   257,   361, 

400-409 
wife's  release  of  dower  in,  607,  737,  744 

PARTNERS 

take  as  tenants  in  common,  399 

in  land  speculations,  806 

effect  of  taking  title  in  name  of  some,  435 

oral  agreements  as  to  land  speculations,  806,  88iS 

PATENTS 

construction  of,  yy^  78,  80 

to  James,  Duke  of  York,  47,  56,  6i 

from  the  "  People  of  the  State,"  TT 

from  the  Crown,  63 

effect  of  Independence  on  former,  70^  73 

to  aliens,  effect  of,  125 

PAYMENT 

to  trustees  good,  without  the  necessity  of  seeing  to  application,  5:13 
to  mortgagee  after  assignment  of  mortgage,  1036 

PENALTY 

for  using  deeds  with  long  forms  of  covenants,  1041 
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PERPETUITIES 

rise  of  rule  against,  28,  45,  263,  265,  273,  338,  363,  364 

defined,  267,  270,  273 

statement  of  old  rule  against,  45,  263,  267,  270,  273 

statutory  rule  against,  261,  264,  268-316 

former  rule  against,  did  not  apply  to  limitations  of  estates  subsequent  to 

estates  tail,  266 
limitations  of  estates  tending  to,  264,  274,  290,  292,  293,  309 
do  not  exist  when  there  are  persons  in  being  who  can  convey  a  fee,  252, 

261,  300 
limitations,  with  a  double  aspect,  when  within  rule,  309,  345 
trusts  did  not  formerly  necessarily  create,  but  do  now,  291,  312,  455,  510 
rule  against,  does  not  apply  to  conditions,  187,  311 
powers  cannot  contravene  rule  against,  312,  581 
rule  against,  applies  to  vesting  of  charitable  uses,  546,  564 
rule  against,  applies  to  powers,  312,  581,  593 
discussed  generally,  261-316 

See  Suspension  of  the  Power  of  Auenation 

PERPETUAL  RENTS 

See  Rents;  Fee  Farm;  Lease 

PERSONAL  PROPERTY 

future  interests  in,  subject  to  rules  relating  to  future  estate  in  lands» 

207 
effect  of  attempted  entails  of,  207,  241 
construction  of  bequests  of,  239,  240 
rule  against  perpetuities  not  applicable  to,  303 
accumulations  of,  390  (note  30) 
where  profits  of  estate,  undisposed  of,  390 
is  primary  fund  for  payment  of  debts,  472,  475 
what  trusts  of,  suspend  power  of  alienation,  455   (note  54) 
devolution  of  trustees'  title  to  mortgages  of,  changed,  532 

POSSESSION 

when  adverse,  885,  887 

effect  of  actual,  as  notice,  940,  945 

POSSIBILITIES 

descent  of,  182  369-373 

what  are,  181,  370 

are  not  estates,  215 

double,  now  tolerated,  347 

discussed,  370 

not  assignable  at  common  law,  196  (note  T!^9  370 

POSSIBILITY  OF  REVERTER 

defined,  181,  370  ,■■ 

does  not  "  suspend  power  of  alienation  *  181 
not  devisable,  i8t 
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POSSIBIUTY  OF  REVERTER— Continued 
not  an  "estate,"  i8i,  313 
is  descendible  by  representation,  371,  372 
is  not  devisable,  372 
is  not  assignable,  372 

rents  reserved  on  estates  in  fee  leave  no,  181  (note  33),  183,  199,  353 
time  limit  does  not  affect,  187,  311 
subsists  on  a  determinable  fee,  181 
may  be  released  or  may  merge,  372 
assignee  of,  not  assignee  of  reversion,  758 

POSTHUMOUS  CHILDREN 

could  not  take  by  way  of  contingent  remainder  at  common  law,  254,  360 

take  by  descent,  360 

rule  that  they  may  now  take  by  way  of  contingent  remainder,  360,  361 

interest  on  legacies  to,  to  be  calculated  from  birth,  361 

when  bound  by  representation  in  partition  suits,  361 

when  bound  by  decrees,  361,  400-409 

POWERS 

article  on,  570-694 

report  of  Commissioners  of  Statutory  Revision  on,  1218-1225 

notes  of  original  revisers  of  Revised  Statutes  on,  1298-1305 

definition  of,  580 

are  cut  out  of  a  fee,  149,  468,  481,  580,  582,  632 

at  common  law,  572,  599 

when  limitations  of,  tend  to  perpetuities,  291,  295,  312,  582,  592,  593,  667 

what  acts  valid  as,  441,  465,.  578,  580,  581 

what  words  create,  581,  600 

what  can  be  delegated,  582 

existence  of  power  of  appointment,  does  not  prevent  vesting  of  estates, 

258 
certain  devises  are,  465 

classification  and  division  of  "  powers,"  574,  575,  576^  584 
powers  might  "  overlap,"  when,  575 
definition  of  **  grantor "  and  "  grantee  "  of,  583 
created  by  deed,  599,  600,  660 
.  created  by    will,  605,  660 
who  may  take  and  execute,  603,  604,  605,  687 
creation  of,  599 
reservation  of,  612-615 

powers  as  they  existed  before  31st  December,  1829,  abolishtid,  571 
"  powers  "  regulated  for  the  future,  571 
powers  before  the  Statute  of  Uses,  572 
powers  after  the  Statute  of  Uses,  572 
powers  introduced  in  New  York,  573 
powers  before  the  Revised  Statutes,  574,  576 
powers  since  the  Revised  Statutes,  576,  584 
cannot  be  delegated,  582 
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POWERS— Continued 

execution  of,  by  infant,  603 

who  may  grant,  598 

how  and  in  what  instruments  granted,  599,  600,  601,  811 

to  mortgage  or  charge,  615 

coupled  with  interest,  620 

to  sell  in  a  mortgage,  620 

when  a  lien  or  charge  on  real  property,  621 

covenant  not  to  execute,  624 

may  be  created  subject  to  conditions  precedent  or  subsequent,  258,  638 

how  extinguished,  467,  470,  578,  622,  642 

when  irrevocable,  623 

grant  of  absolute,  creates  an  estate  in  fee,  when,  625-^37 

effect  of  mortgage  by  life  tenant,  642 

merged  in  a  fee,  467,  481,  580,  632 

of  life  tenant  to  make  leases,  640 

doctrine  of  relation,  582,  594,  685 

usual,  in  settlements  of  estates,  579,  613,  614,  615 

when  may  subsist  with  a  fee,  632 

when  may  subsist  with  a  trust,  644,  645 

devolution  of  trust  of,  483,  532,  653,  654,  662,  663 

of  distribution  or  selection,  647,  649,  650 

cy  pres  doctrine  not  applicable  to  execution  of,  582,  654,  672,  673,  683 

instrument  containing,  to  be  recorded,  932,  935 

execution  of,  585,  590,  595,  603,  624,  633,  652,  653,  654,  656,  657-667,  90S 

how,  must  be  executed,  660,  662,  905 

execution  by  survivors  of  several  grantees  of,  662 

execution  of,  where  executors  refuse  to  qualify,  663 

execution  of  powers  to  dispose  by  devise,  660,  665,  681 

how  far  prior  will  an  execution  of,  665 

execution  of  powers  to  dispose  by  grant,  595,  599,  660,  661,  667,  683,  905 

execution  of,  when  directions  by  grantor  are  inadequate,  668 

execution  of,  when  directions  of  grantor  are  superfluous,  669 

nominal  conditions  may  be  disregarded  in  execution  of,  671 

intent  of  grantors  to  be  observed  in  execution  of,  672 

when  consent  of  third  person  requisite  to  execution  of,  675 

execution  of,  when  third  person  dead,  6y6 

when  all  persons  named  by  grantee  must  consent  to  .execution  of,  677 

omission  to  refer  to  grant  of  power  in  execution  of,  679 

execution  of,  not  void  because  too  extensive,  683 

rights  of  purchasers  under  defective  execution  of,  689 

instruments  in  execution  of,  affected  by  fraud,  674,  691 

rule  against  perpetuities  appNes  to,  312,  582,  593,  685 

general 
when  power  is,  584,  585»  636 
defined,  585 

special 
when  power  is,  584,  587 
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POWERS— Continoed 

defined,  587 

who  may  take,  608 

beneficial 
when  power  is,  584,  588^  636 
defined,  588 

what,  now  authorized,  588^  58^  590^  636 
what  are,  588 
who  may  take,  608,  687 
execution  of,  590 

defective  execution  of,  aided,  651,  656 
subject  to  the  claims  of  creditors,  651,  659 
pass  to  assignees  for  creditors,  659 
pass  to  committees  of  persons  entitled  to,  659 
See  Powers  in  Trust 

POWERS  IN  TRUST 

defined,  480,  ^1,  484,  584,  591 

certain  trusts  are,  444,  462,  48a  4^X1  482,  483t  484f  5^0^  59X*  634,  645 

construction  favors,  592 

execution  of,  646 

powers  of  sale  are,  465,  466,  468^  481,  578 

are  imperative,  483,  644,  645 

who  may  grant,  598 

defective  express  trusts  are  not  valid  as,  482 

no  particular  language  necessary  to  create,  443,  483,  600 

how  power  may  be  granted,  483,  599,  600 

trustees  of,  cannot  contravene  trusts,  483 

devolution  of,  470,  483,  53i.  538»  653,  654,  662,  663,  693,  694 

what  trust  purposes  are  lawful  as,  481,  482,  592,  594,  635,  645 

beneficiaries  of,  484,  593 

judicial  construction  favors,  592 

when  general  or  special,  587,  591,  594,  596 

when  implied,  594 

how  to  be  framed,  664 

how  to  be  construed,  673 

what  trusts  valid  as,  441,  462,  547,  S92,  634,  645 

execution  of,  how  enforced,  644,  646^  656^  657 

how  extinguished,  407,  484,  578,  622,  646,  647 

power  to  appoint  to,  or  select,  beneficiaries,  647 

do  not  fail  for  want  of  a  trustee,  646 

of  appointment  to  a  class,  647,  649,  650 

certain,  are  in  the  nature  of  remainders,  595,  648 

execution  of,  on  death  of  trustee  of,  653,  654 

execution  of,  when  compelled  by  creditors,  656 

defective  ex\scution  of,  when  aided,  657,  689  . 

rule  against  perpetuities  applies  to,  312,  582,  593,  6S$ 

payment  to  trustees  of,  523 

86 
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POWERS  IN  TRUST— Continued 
if  created  by  will,  6oi 
when  may  subsist  with  trust,  644,  645 
sections  applicable  to,  693 
See  Powers 

POWERS  OF  ALIENATION 

history  of  tenants',  9,  11,  13,  ig 

who  may  exercise,  116 

restraints  en,  prohibited,  82,  87,  ii8»  156,  157,  187,  aoo^  261 

over  expectant  estates  and  chattels,  real,  337 

See   Restraints  on   Alienation;   Suspension  of  the  Pownt 
Alienation 

POWERS  OF  APPOINTMENT 

construction  of,  258 

continue  in  practice,  573,  579,  613 

do  not  prevent  vesting,  258  ^ 

under  the  Revised  Statutes,  613 

execution  of,  595,  633 

to  a  class,  650 

illusory,  649 

to  be  executed  equally,  649,  650 

are  within  the  rule  against  perpetuities  or  unlawful  suspension  of  the 

power  of  alienation,  312,  582,  593,  685,  688 
when  not  in  contravention  of  sections  regulating  trusts,  511 
charging  shares  to  produce  equality,  650 
covenant  not  to  execute,  624 

pass  to  new  trustees  when,  470,  483,  531,  533,  653,  654,  662,  663,  694*  695 
See  Powers 

POWERS  OF  ATTORNEY 

not  affected  by  article  on  powers,  571 
when  revoked,  620,  623,  1040 
must  be  acknowledged  to  be  recorded,  954 
to  be  recorded  when,  932,  936,  953,  954 
revocation  of,  to  be  recorded,  1040 
under  title  registration  act,  1135 

POWERS  OF  DISPOSITION 

absolute,  not  inconsistent  with  remainder  over,  237,  36$$  628 

discussed,  628,  629 

when  absolute,  630,  632,  636 

execution  of,  660,  665 

when  pass  to  new  trustees,  470^  483,  53if  $38^  653,  654»  662,  663,  693,  694 

POWERS  OF  REVOCATION 

origin  of,  572,  575.  612 

effect  of,  511,  615,  616,  903,  905 

coTenant  not  to  execute,  624 
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POWERS  OF  REVOCATION— Continued 

instrument  containing,  void  as  against  subsequent  creditors,  purchasers 

or  incumbrancers  of  grantor,  903 
instrument  containing,  a  conveyance,  932 
prior  deeds  or  will,  when  an  execution  of,  665,  666 
how  executed,  682,  684,  688 
when  to  be  recorded,  932,  1040 
executed,  when  do  not  contravene  section  regulating  non-alienation,  511 

POWERS  OF  SALE 

do  not  relieve  certain  trusts  from  rule  against  perpetuities,  292  (note  71), 

459 
powers  of  sale  considered,  465,  480,  482 
when  extinguished,  467,  470,  578,  647 
certain  devises  are,  450,  466,  467 

pass  to  new  trustees,  when,  470,  483,  531,  538,  653,  654,  662,  663,  693,  694 
are  powers  in  trust,  465,  468,  482,  578 
in  a  mortgage,  619 
when  personal  or  in  trust,  663 

when  to  be  executed  in  a  designated  place  and  mode,  669^  670 
considered,  465-470 
are  merged  in  a  fee,  468,  480,  580 
when  imperative,  468,  469,  593 

effect  of,  in  construction  of  contingent  remainder,  253 
do  not  authorize  mortgage,  469,  470 

mandatory,  defeat  creditors'  application  to  sell  lands,  473,  474 
when  do  not  prevent  suspension  of  the  power  of  alienation,  292  (note  71), 

459 
when  executed  by  one  of  several  executors,  662,  663 

not  inconsistent  with  devise  of  a  fee,  466 

POWERS  TO  MAKE  LEASES 

by  trustees,  discussed,  514-518,  610,  614 

by  tenant  for  life,  515,  609,  640,  641 

by  tenants  in  tail,  515,  609 

by  corporations,  515 

not  separately  assignable,  611,  640 

in  trust,  614 

effect  of  mortgage  by  grantees  of,  642 

PRESUMPTIONS 

of  death,  when  take  place,  213,  238,  322 

no,  of  gifts  to  a  class,  241,  395 

of  survivorship,  213 

no,  of  grant,  by  maintenance  of  telegraph  wires  on  private  lands,  890 

PRIMOGENITURE 

origin  of  rule  of,  21 

rule  o^  abolished  within  certain  degrees  in  New  Yoil^  73 
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PROOF 

of  conveyances,  regulated,  961 
of  conveyances,  when  made  in  the  State,  961 
of  conveyances,  when  made  in  the  United  States,  964 
of  conveyances,  when  made  in  foreign  countries,  969 
of  conveyances  of  married  women,  973~97S 
by  subscribing  witness,  979,  981 

of  conveyances,  to  be  certified  under  seal,  983,  993,  994 
when  witnesses  to  conveyances  are  dead,  loii 
of  conveyances,  when  made  in  Porto  Rico,  967 
of  conveyances,  when  made  in  Philippines,  967 

of  conveyances,  when  made  in  Cuba,  or  other  province  of  United  States* 
967 

PUBLIC  PROPERTY 

how  appropriated,  79 

PULTENEY  ESTATE 
acts  concerning,  999,  looi 


PURCHASE 

defined,  113 

aliens  may  take  lands  by,  ii3f  122^  123 


PURCHASER 

when  **  heir  "  takes  as,  336,  354 

bona  fide,  protected,  437,  504,  901,  903 

term  **  purchaser  *'  defined,  932,  936,  946 

for  value,  defined,  946 

from  trustees  protected,  when,  523 

from  trustees,  relieved  from  seeing  to  application  of  purdiase  monej«  $^ 

rights  of,  under  defective  execution  of  powers,  657,  689 

must  see  to  insertion  of  all  covenants  in  conveyances,  837 

fraudulent  conveyances  made  void  as  to  subsequent,  891-907 

rights  of  bona  fide,  saved  by  statute  against  fraudulent  cownjmaeeBt  got 

power  of  revocation  avoids  instrument  as  to  subsequent,  903 

PURPRESTURE 

what  is  a,  loi 

QUALIFIED  FEB 

defined,  172,  180,  489,  491 
See  Fbss 

QUALITY  OP  ESTATES 

defined,  150 

QUANTITY  OF  ESTATES 
defined,  150 
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QUARANTINE 

widows',  regulated,  740,  741 

QUIETING  TITLE  TO  REAL  PROPERTY 

when  property  held  under  official  deed  or  decree,  I0S9 
proceedings  toward,  regulated,  1059-1066 

QUIT-RENTS 

on  alienations  in  fee  farm,  22 
reserved  in  patents,  63 
account  of,  in  New  York,  72 
defined,  165 

commuted  and  extinguished,  ya 
Statute  of  Limitations  runs  against,  73 
See  Rents;  Fee  Fakm 

REAL  ESTATE 

the  termy  defined  for  the  purposes  of  the  Recording  Act;  932;  gjs 

REAL  PROPERTY 

the  term,  defined  by  statute,  93,  105,  932,  935 
who  may  hold,  106 

RECEIVERS 

may  avoid  fraudulent  acts  and  deeds  of  their  predecessors  in  titles  907, 909 

RECORDING  ACTS 

discussed,  934 

consolidated  in  Article  9,  931-1051 

do  not  affect  conveyances  inter  partes,  948 

instruments  creating  powers  to  be  recorded  to  be  effective  as  liens  under, 

621,  932 
effect  of,  on  extinguished  power,  622 
effect  of,  on  powers,  621,  932 
effect  of,  on  conveyances  not  recorded  as  to  subsequent  purchasers,  938b 

946 
acknowledgment  or  proof  of  conveyance,  made  necessary  under,  932^77 
executory  contracts  to  be  recorded  under,  953 
letters  patent  to  be  recorded  under,  955 
copies  of  instruments  in  Secretary  of  State's  office  may  be  recorded 

under,  957 
certified  copies  may  be  recorded  under,  959 
regulate  record  of  conveyances  made  by  parties  since  dead,  where  officer 

is  also  dead,  1008 
regulate  books  of  record  in  public  offices,  T014,  1016,  1019,  1020-1043 
regulate  order  and  time  of  recording  conveyances,  1019 
provide  that  certificates  on  conveyances,  etc.,  must  be  recorded,  1020 
regulate  time  of  recording,  1021 
regulate  discharge  of  mortgages  recorded,  1025 
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RECORDING  ACTS— Continued 

discharge  of  mortgages  in  cities  of  first  class,  1029,  1034 

effect  of  recording  assignments  of  mortgages,  1036 

regulate 'actions  to  cancel  certain  instruments  of  record,  1044 

acknowledging  officers  guilty  of  malfeasance  in  office  liable  for  damage, 

1046 
revocation  to  be  recorded,  1040 
laws  and  decrees  of  foreign  countries  appointing  agents  and  attorneys  to 

bar,  ended,  1047 
record  of  certain  conveyances  validated,  1050 

RECORDING  BOOKS 

regulated  by  law,  1014,  1016,  1019,  I020r'i043 
order  of  entries  in,  1019 

RECORDING  OFFICER 

who  is  a,  932 

must  provide  indexes  of  records,  1016 

must  record  conveyances  in  the  order  of  their  delivery,  1019 

must  record  certificates  on  conveyances,  etc.,  1020 

must  make  entries  of  the  time  of  record,  1021 

liability  of,  in  damages  for  malfeasance  in  office,  1046 

RECOVERIES 

conveyance  by  common,  abolished,  799 

REDEMPTION 

certain  tenants'  right  to,  after  dispossess  judgment,  167 

RE-ENTRY 

right  of  considered,  165,  167,  808 

remedy  when  lease  reserves  no  right  of,  751 

« 

REGISTERING  TITLE  TO  REAL  PROPERTY 

article  regulating,  1067-1154 

Law  of  1908  made  article  12  of  this  act,  1067-1154 

principles  of,  discussed,  1069. 

history  of,  1069-1073,  1074 

how  title  can  be  registered,  1067-1154 

registrars  of  title,  1076,  1105 

registrars'  bonds,  1077 

deputy  registrars,  1078 

examiners  of  title,  1081,  1088 

who  may  apply  for,  1083,  1095,  1 138 

contents  of  application  for,  1085 

survey  to  be  filed,  1091 

notice  of,  to  be  filed,  1092 

filing  of  caution,  1093 

commencement  of  action,  1096 
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REGISTERING  TITLE  TO  REAL  PROPERTY— Continued 

clouds  removable,  iioi 

judgments  of,  conclusive,  1102 

fraud  in,  1103,  11 15 

certificate  of,  1105,  11 11,  1129 

duplicate  certificate  of,  1108 

receipt  for  certific?te,  1109 

dealings  pending  proceeding,  mo 

rights  of  owners  of  registered  title,  11 12 

prescription  or  adverse  possession  no  effect  on  registered  title,  11x4 

memorial,  11 17 

registered  property  remains  such,  11 18 

registered  property  regulated,  11 19 

transfers  of  registered  property,  1120 

when  part  only  transferred,  1122 

proceedings  on  regulated,  1124-1127 

when  transfer  deemed  registered,  1128 

new  certificates,  1129 

loss  of  duplicate  certificate,  1130 

registering  mortgages  or  liens,  1131 

how  liens  affect  registered  titles,  1132 

powers  of  attorney  to  be  filed,  1135 

assurance  fund  regulated,  1139-1142 

penalties  for  certain  acts,  1142,  1143 

fees  to  be  charged,  1144 

form  for  examiner  certificate,  1145 

form  for  certificate  of  registration,  1153 

RELEASE 

effect  of,  if  sealed,  816,  817 

effect  of,  on  liquidated  debt  if  not  sealed,  817 

effect  of,  if  releasee  out  of  possession,  828 

effective  to  enlarge  estate  when,  393 

of  perpetual  rents,  410" 

RELIGIOUS  USES 

grants  and  devises  for,  regulated,  539,  558 
what  are,  543 

See  Charitable  Uses 

REMAINDERS 

what  a  "  remainder  "  originally  was,  26,  29,  220 

rule  against  perpetuities  no  application  to,  before  the  Revised  Statutes, 

46,  252,  263,  264 
definition  of,  by  statute,  220 
at  common  law,  what  are,  26,  29,  220,  369^  370 
after  the  Statute  of  Uses,  221 
since  the  Revised  Statutes,  46,  221,  226 
under  the  Real  Property  Law,  223 
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KEMAINDERS— Continued 

what  estates  included  in  term,  223 

nature  of  estates  to  support,  223,  256,  368 

cross-remainders,  224,  225,  310,  321 

cross,  when  limited  after  estates  for  life,  225 

cross,  when  limited  on  estates  for  life  to  tenants  in  CQmmoiiy 

invalid  limitations  of  cross-remainders,  226 

when,  vested;  when,  contingent,  230-257 

some  vested,  not  alienable,  249,  310 

seisin  of,  for  purposes  of  "  descent  '*  of,  249 

limitations  of,  did  not  formerly  tend  to  a  perpetuity,  46^  2SZ9  ^3,  ^64 

when  vested,  may  be  sold  on  execution,  254 

when  vested,  open  to  let  in,  254,  310,  311 

limited  on  estates  which  never  arise,  223,  256,  368 

how  vesting  when  limited  on  estates  that  never  arise,  256,  353,  316^  56B 

when  tend  to  violate  rule  against  perpetuity,  46^  264,  290^  292,  293,  295, 

296,  309,  310,  322 
on  estates  tail  saved,  :^5,  206 
on  estates  for  life  of  third  persons,  323 
on  estates  in  expectancy,  214 
on  terms  of  years,  330^  333,  340 

preferred  to  executory  devises  in  construction,  44,  218^  226^  239 
which  divest,  236,  248,  249,  254,  310 
accelerated  when,  317,  318*  319,  320,  321,  322,  328 
limited  on  life  estate,  with  power  to  life  tenant  to  constmie  corpus,  237v 

36s,  628 
over,  held,  not  inconsistent  with  life  tenant's  power  to  defeat,  23179  3(6% 

628 
cessation  of  particular  estate  before  vesting  of,  256^  316,  353,  36B 
merger  of,  when  beneficiary  of  trust  acquires,  500-502 
to  persons  not  in  being,  249,  250,  295,  300,  305,  400 
in  trust  after  vested  life  estate,  303,  320,  463 

after  fees  conditional  and  determinable,  28,  note  39,  177,  note  5, 247,  note  50 
descendible,  devisable  and  alienable,  251,  369 
limited  in  trust,  303,  320,  463 
when  they  take  effect,  358 
alternative,  252,  295,  303,  309.  345 
sale  of,  400-409 

to  beneficiaries  of  intermediate  trust  estate,  224,  325,  342,  463,  492,  499^  500 
after  trust  estates,  303,  230,  463,  486,  491 

persons  entitled  to,  are  entitled  to  notice  of  appointment  of  trustee,  532 
certain,  saved  when  powers  of  disposition  unexecuted,  625,  628 
certain  powers  of  appointment  are  in  the  nature  of,  635,  648 
premature  determination  of  precedent  estate  not  to  affect,  367 
may  be  limited  on  a  trust  term  to  beneficiaries,  224,  325,  342,  463,  $00 
not  affected  by  certain  sales  of  trust  estates,  510,  511 
when  persons  entitled  to,  may  pay  interest  on  mortgages,  910 
persons  entitled  to,  not  entitled  to  savings  of  life  tenant,  911 
title  by,  preferred  to  title  under  power  of  appointment,  592,  593 
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REMAINDERS  (CONTINGENT) 

defined  and  discussed,  230257,  311,  331,  $32,  369 
not  accelerated,  317,  318,  319,  321 

when  cannot  be  created  on  a  long  term  of  years,  330,  331 
when  must  be  in  fee,  236,  261,  295,  304,  333 

what  contingencies  may  enter  into,  26,  230,  235,  251,  292,  293,  298;  299^  300 
to  persons  not  in  being,  249,  250,  261,  264,  295,  296,  309 
history  of,  26,  27,  29,  30,  231,  232 
are  estates  in  expectancy,  214,  215,  216,  369,  370 
not  bound  by  conveyances,  when,  257 
cot  estates  at  common  law,  215 
on  term  of  years,  regulated,  330 

not  defeated  by  cessation  of  particular  estate  before  vesting  of,  367 
when  to  take  effect,  358 

assignee  in  bankruptcy  does  not  take,  249,  254,  372 
when  inalienable,  251,  253,  290,  291,  292,  293,  294,  300,  363,  369 
when  alienable,  251,  252,  253,  369,  372,  400 
devisable,  251,  369 
descendible,  251,  369 
how  sold,  400-409 

may  follow  or  precede  vested,  225,  252,  620 
how  affected  by  power  of  sale,  253 
See  Perpetuities 

REMAINDERS  (VESTED) 

defined  and  discussed,  230r257,  331,  369 

when  accelerated,  317,  318,  319 

not  accelerated,  when,  328,  329 

when  to  take  effect  in  possession,  358 

are  alienable,  248,  369 

are  descendible,  369 

history  of,  26,  27,  28,  29,  231 

on  trust  estates,  303,  320,  463 

as  a  rule  do  not  tend  to  a  perpetuity,  248^  300 

but  some,  inalienable,  249,  254,  310,  370 

may  be  sold  on  execution,  254,  400-409 

assignee  in  bankruptcy  takes,  249,  254 

open  to  let  in,  254,  310,  311,  401 

when  after  contingent  remainders,  225,  250,  620 

contingent,  may  precede  or  follow,  225,  252,  620 

construction  favors,  245 

seisin  of,  for  purposes  of  descent  and  dower,  249 

RENEWAL 

covenants  for,  of  leases,  161,  163,  312 
cflFect  of,  163 


1370  Index. 

IBeferences  are  to  pages.] 
RSNTS 

origin  of,  22,  159 

defined,  164,  Z7S>  748 

perpetual,  reserved  on  grants  in  fee,  21,  166,  190^-202,  410,  748^  762 

in  fee  taxable,  162 

classified,  164,  165,  374,  375,  753 

are  incorporeal  hereditaments,  198,  200,  374 

remedies  for  non-payment  of,  165,  166^  746 

rents  due  on  life  leases  recoverable,  752 

rents  may  be  limited  as  estates  in  fee,  203,  376 

disposition  of,  how  governed,  374 

perpetual  or  fee-farm,  161,  166,  190^-202,  410,  748^  762 

remedies  for  the  collection  of  perpetual  or  "  fee-farm,"  164,  166,  167,  19a- 

202 

eflFect  of  "  ejectment "  on  *'  perpetual,"  199,  753,  783 

presumption  of  payment  of  perpetual,  202,  410 

"  perpetual,"  discussed,  190-202,  375,  759,  762 

perpetual,  bound  by  judgments,  when,  203 

rent  is  a  "tenement,"  when,  375 

descendible,  190 

devisable,  190 

not  incident  to  tenure,  375 

«n  esse  are  the  subject  of  limitations  of  estates,  203,  375,  376 

when  not  disposed  of  by  settlor  go  to*  persons  entitled  to  **  next  eventual 

estate,"  389 
when  apportioned,  202,  754 
pass  with  reversion  to  assignee  or  grantee  of  freehold,  748^  756,  758^  770^ 

877 
assignee  of  rent  charge,  759 

assignee  of  rent,  758 

discharge  of  perpetual,  202 

discharge  of  record  of,  202,  410 

to  whom  they  may  be  reserved,  748 

distraint  for,  taken  away,  166,  753 

when  no  right  of  re-entry  reserved,  751,  753 

when  contract  to  pay,  not  implied,  751 

payment  of,  to  mortgagee  after  sale  of  freehold,  830 

covenant  to  pay,  runs  with  land,  748,  756,  758,  770,  877 

assignee  of  lease  liable  for,  during  possession,  756,  763,  877 

remedy  for,  rent  seek,  751 

when  landlord's  right  to  rent  ceases,  167 

perpetual  when  released,  410 

may  be  assigned  separately  from  reversions,  758 

See  Quit-Rents;  Landlord  and  Tenant;  Re-eni»y 

REPEAL 

of  statutes,  by  the  Real  Property  Law,  1166^179 
does  not  affect  vested  rights,  66,  74 
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KESERVATION 

what  is  a,  200,  203,  204 

of  a  power,  612 

distinction  between  reservation  of  estate  and  power,  not  clear,  614 

to  whom,  unlawful,  204 

on  grants  in  fee,  204 

in  favor  of  strangers  to  title,  204 

of  an  estate  in  deed  poll,  825 

l^ESTRAINTS  ON  ALIENATION 

restraints,  fines,  quarter  sales  prohibited,  82,  87,  116,  117,  476 

former  "  rules  "  for,  28,  29,  45,  87,  177,  476,  497 

by  beneficiaries  regulated,  495^503 

of  fee  simple  estates,  82,  87,  118,  156,  200 

of  life  estates,  119,  156,  476,  497 

of  estates  for  years,  119,  157 

generally,  117.  353 

of  fee- farm,  void,  119,  200 

by  married  women,  476,  477 

See  Suspension  of  Power  of  Alienation  ;  Trusts  of  Lands  ;  Bbnb- 

FICIARIES 

REVERSIONS 

rights  of  assignees  of,  167,  369,  371,  756,  760 

definition  of,  228 

alienable,  devisable  and  descendible,  369,  371 

assignee  of  possibility  of  reverter  is  not  an  assignee  of  a»  758 

are  estates  in  expectancy,  214,  216 

contrasted  with  "  future  estate,"  216,  219 

vest,  when,  229 

descent  of,  371 

junior  lessee  called  assignee  of,  760 

on  trust  estates  saved,  493 

rents  ordinarily  pass  with,  748,  756,  758^  770,  977 

REVERTER 

See  Possibility  of  Reverter 

REVISED  STATUTES 

effect  of  the,  on  law  of  real  property,  51,  52,  53,  73, 91 

on  real  property,  now  incorporated  in  the  "  Real  Property  Law/'  ckap* 

ter  50,  Consolidated  Laws,  51 
notes  of  the  revisers  of  the  original  on,  1267^1320 
for  text  of,  see  appropriate  subjects  in  General  Index 
took  effect  January  i,  1830,  73  v 

REVISERS'  NOTES 

of  Board  of  Statutory  Consolidation,   Appendix  I,   1163-1179 
of  Commissioners  of  Statutory  Revision,  Appendix  II,  il8l'*'I266 
of  Revisors  of  Revised  Statutes,  Appendix  III,  1267-1320 
effect  of,  on  construction,  90,  91,  92 


1372  Index. 

[References  are  to  pages.] 

REVISIONS  OF  THE  LAWS 

colonial,  66 

by  Jones  &  Varick,  68,  73,  87,  116,  168,  697,  804,  Bg2 

in  1802,  697,  804 

in  1813,  697,  748,  804,  886 

in  1829,  1830,  51,  52,  S3»  73,91 

General  Laws,  51,  91 

Consolidated  Laws,  51,  90,  91 

See  Revised  Statutes  .        '  - 

REVOCATION 

of  power  of  attorney,  1040 
See  Powers  of  Revocation 

RIPARIAN  RIGHTS 

rights  of,  considered,  95-104 

RIVERS 

rights  of  proprietors  bordering  on,  96-103 

SALE 

by  judicial  proceedings  of  remainders,  400 

how  conducted,  405 

conveyances  upon,  407 

disposition  of  proceeds  of,  408 

of  real  estate  to  pay  debts,  471,  472,  473,  474,  475 

SATISFACTION  OF  MORTGAGES 

how  to  be  recorded,  1025 
who  may  enter,  1025 
who  may  execute,  1025.  1027 
fee  for  satisfaction  piece,  1026 
See  Mortgages 

SEASHORE 

rights  of  proprietors  bordering  on,  95,  99,  loi 

SEAL 

account  of,  815,  816,  817 

substitutional,  allowed,  815 

none  required  in  deed  or  a  "grant,"  815 

when  required  on  certificate  of  acknowledgment,  988,  994 

to  be  affixed  by  corporation,  when,  996 

when   required  on  certificate  of  authentication,   1005 

presumed,  when,  819 

effect  of,  on  release,  816,  817 

SEISIN 

defined,  117,  149,  699 

abeyance  of,  whether  now  lawful,  270,  297  (note  8),  367 
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SEISIN— Continued 

at  common  law  could  not  be.  in  abeyance,  2&,  29,  330^  331,  341,  367 
for  the  purposes  of  dower,  249,  698,  699    * 
for  the  purposes  of  descent,  249 
livery  of,  abolished,  799 
See  Livery  of  Seisin 

SEVERALTY 

estates  held  in,  defined,  392 

SHELLEY'S  CASE,  RULE  IN 

abolition  of  the  rule  in,  354 
discussed,  354-357 
former  application  of,  355 
reasons  for  the  rule  in,  356 

SHIFTING  USES 

abolished,  416 

yet  permitted  in  substance,   119,  477,  500 

SPECIFIC  PERFORMANCE 

court  of  equity  still  has  jurisdiction  of,  91a 

SHORT  FORMS 

of  grants  or  deeds,  856 

construction  of  short  grants  or  deeds,  850 

construction  of  covenants  in  grants,  840 

of  mortgages,  857 

construction  of  covenants  in  bonds  and  mortgages,  S44f  854 

of  executors'  or  trustees'  deed,  857 

construction  of  covenants  in  executor's  or  trustee's  deed,  852 

of  mortgages  of  leases,  923 

construction  of  mortgages  on  leases,  914-923 

do  not  affect  covenants  running  with  the  land,  854 

penalty  for  not  employing,  1041 

STATUTES  (COLONIAL) 

all  repealed,  73,  74 

STATUTES  OF  ENGLAND 

all  revised,  73 

all  repealed,  73 

re-enacted,  when,  73,  87,  116 

STATUTES  AGAINST  FRAUDULENT  CONVEYANCES 

considered,  891-907 
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STATUTE  OF  FRAUDS 

passed  after  English  occupation  of  New  York,  47,  Boa 

repealed  and  re-enacted,  73 

of   England,  802,  804 

of  the  Colony,  802 

present,  803,  879 

not  to  be  an  instrument  of  fraud,  805,  813,  884 

construction  of,  803-813,  879-884 

to  be  pleaded,  813,  884 

STATUTE,  la  CAR.  II,  CHAP.  24 

abolished  burdens  of  feudal  tenures,  47,  83,  1269,  1270,  1272 

STATUTE  OF  USES 

the  old  Statute  of  Uses  (27  Hen,  VIII,  chap.  10)  discussed,  30*  31,  33»  34» 

35,  36,  37,  38,  414,  416,  421,  422,  429,  572,  574 
effect  of,  on  conveyancing,  41 
re-enacted  in  New  York,  216,  414,  417,  422,  424 
present  Statute  of  Uses  discussed,  416-430,  572,  573,  574,  575 

SUB-INFEUDATION 

definition  of,  14,  17 

SUBLETTING 

what  is,  771,  809 

SUPREME  COURT 

when  estate  in  trust  vests  in,  529,  539  v 
jurisdiction  of,  412,  440 

SURPLUS  INCOME 

of  trusts,  how  reached  by  creditors,  476-479 

SURRENDER 

what  is  a,  809 

cf  lease  discussed,  770,  77 1,  77^y  809 
by  tenant,  when  lawful,  773r77^ 
need  not  be  in  writing,  when,  771,  809 
of  estate,  when  must  be  in  writing,  771 
of  estates  discussed,  156,  157,  158,  170     , 
how  construed,  795 
effect  of,  on  sublease,  770 

SURVIVORS 

limitations  to,  continigent,  238^     •  .   •   ,       ■      -1     ,  ^. .     •    -.      ".    :- 
rules  concerning  rights  of,  238,  239,  241 
presumption  concerning,  241 
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SUSPENSION  OF  THE  POWER  OF  ALIENATION 

present  rule  against,  261-316 

former  rule  against,  28,  45,  263 

rise  of  common-law  rule  against,  28,  45,  265 

statement  of  old  rule  against,  267,  270 

contingent  limitations  which  now  violate  rule  against,  261,  264,  274,  290^ 

292 
limitations  of  remainders  did  not  formerly  violate  rule  against,  46,  263, 

281,  252,  322,  329,  332 
limitations  of  contingent  remainders  now  tend  to  violate  rule  against, 

253,  264 
some  vested  remainders  also  may  violate  rule  against,  249,  254,  292,  310 
all  limitations  of  future  estates  now  suspending  power  of  alienation  to 

be  measured  on  lives  in  being,  261,  268 
when  actual  minority  may  be  added  to  two  lives  in  being,  261,  268,  303, 

304,  30s,  306 
none  by  conditions  subsequent,  187,  311 
covenants  for  perpetual  renewals  of  leases  occasion,  162,  312 
why  limitations  in  trust  now  tend  to,  291,  312 
what  trusts  now  create,  446,  450,  454,  455,  457 
none,  when  persons  in  being  can  alienate  a  fee,  261,  300 
trusts  limited  subject  to  vested  estates,  303,  320,  463 
alienation  suspended  when  necessary  to   apply  to  court  for  leave  to 

alienate,  275,  310,  456 
limitations  of  powers  must  not  violate  rule  against,  312,  582,  593,  594, 

685,  687 
by  limitations  of  annuities,  313,  448 
instrument  in  execution  of  powers  relates  back  to  grant  of  power,  582, 

594,  685 
no,  by  charge  on  land,  313,  314 
charitable  uses  must  vest  within  rule  against,  547 
when  not  prevented,  by  power  of  sale,  292  (note  71),  459 
See  Perpetuities 

TAXES 

when  tenant  pays,  163 

TELEGRAPH  WIRES 

no  presumption  of  grant  from  user  of  by  electrical  companies,  890 

TENANT 

conventional   relations,  obligations  and  duties  of,  746^793 
liability  of,  for  holding  over,  784,  786)  f8S,  7^2 
See  Landlord  and  Tenant 

TENANT  AT  WILL 

notice  to»  to  terminate  tenancy,  779 
See  Estates  at  Will 
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TENANT  BY  CURTESY 

See  Curtesy 

TENANT  FOR  LIFE 

when  tenant  for  life  may  defeat  remainder,  237,  365,  628 

leases  by,  515,  516,  608,  6op,  640^  641 

power  to  make  leases  not  separately  assignable  by,  608^  611 

effect  of  mortgages  by,  642 

conveyance  by,  of  greater  interest  than  has,  passes  actual  interest  oi^ 

829 
entitled  to  savings,  as  against  remaindermen,  911 
See  Estates  for  Life 

# 

TENANT  FOR  YEARS 

effect  of  certain  conveyances  by,  829 
holding  over,  781,  782,  788 

See  Estates  for  Years;  Terms  of  Ybais 

TENANT  FROM  MONTH  TO  MONTH 

when  entitled  to  notice  to  quit,  782,  783 

TENANT  FROM  YEAR  TO  YEAR 

defined,  781 

not  tenant  for  years,  782 

TENANTS  IN  COMMON 

how  they  hold,  392,  393,  394 

every  grant  or  devise  one  to,  unless  otherwise  spedfied,  394 

partners  take  as,  399,  435,  806,  883 

disseisors  do  not  hold  as,  395 

incidents  of  estate  held  by,  396 

lessees  take  and  hold  as,  397 

may  have  partition,  396 

liability  of,  396 

adverse  possession  of,  397 

TENANTS  BY  ENTIRETIES 

husband  and  wife  take  and  hold  as,  397,  398 
effect  of  divorce  on,  398,  ^l7 

• 

TENANCY  BY  SUFFERANCE 

notice  to  terminate,  779 

See  Estates  by  Sufferanci 

TENEMENTS 

definition  of,  94,  95 

when  rents  are,  203,  375,  376 
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TBNURSS 

definition  of,  7,  10 

species  of,  10 

not  wholly  abolished,  72,  74,  84,  85,  86 

article  of  the  "  Real  Property  Law  "  on,  106-144 

in  New  York,  47,  49,  50,  52,  57,  72,  74»  82,  84,  86,  148 

no  rents  incident  to,  now,  375 

notes  of  the  revisers  of  the  Revised  Statutes  on.  Appendix  11^  xa6$^i273 

TENURE  BY  FREE  AND  COMMON  SOCAGE 

a  common-law  tenure,  7 

reform  of,  46,  47 

introduced  in  New  York,  4,  13,  47,  57,  61,  63,  64,  84,  1272 

effect  of  Independence  of  the  State  on,  4,  49,  50,  82,  149 

incidents  of,  10,  84,  85 

notes  of  revisers  of  the  Revised  Statutes  on.  Appendix  III,  1269-1273 

abolished,  4,  47,  50,  55,  82,  83,  148,  149 

* 

TENURE  IN  CHIVALRY 
a  common-law  tenure,  10 

TENURE  IN  FRANKALMOIGNE 

a  common-law  tenure,   10 

did  not  exist  in  America,  10^  11  • 

TERMS  * 

of  the  common  law,  how  Construed,  94 

TERMS  OF  YEARS 

are  "chattels  real,"  209,  337 

are  "estates,"  152,  156,  158,  159,  210,  211 

bound  by  judgments,  160,  211,  339 

limitation  of  remainder  in,  to  be  for  whole  residue  o^  323,  324,  325,  326 

how  created,  158,  171  . 

original  duration  of,  158,  159,  210 

rents  reserved  on,  158,  159 

became  legal  estates,  when,  156,  158,  210,  211 

trusts  of,  339,  803,  811 

are  "estates  for  years,"  151,  152,  156 

permissible  limitations  of,  323,  330,  333 

restraints  on  alienation  of,  119,  157 

merger  of,  158,  170,  171 

surrender  of,  157,  771,  809 

contingent  remainder  on,  330^ 

estate  for  life  may  be  created  in,  338 

freehold  remainder  may  be  created  on,  337,  338,  340,  344 

contingent  remainder  of  freehold  could  not  be  created  on,  at  common 

law,  28,  342 
owner  of  may  redeem  prior  incumbrance,  211 

See  Lease;  Rents;  Agricultural  Lands;   Estates  for  Years 

87 
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TIDAL  CREEKS 

title  to  lands  on,  96 

TITLES  TO  LANDS 

chapter  on,  54-80 
under  water,  75,  g6 
through  aliens,  135-139 
sources  of,  75.  17^  84.  86,  148 


TORTIOUS  ESTATES 

no  longer  created  by  wrong,  823,  824,  829 

TRUSTEES 

estate  of,  not  always  an  estate  pur  autre  vie,  324,  425,  438^  442,  448^  486^ 
488,  491,  516,  525,  526 

take  and  hold  as  joint  tenants,  394,  395,  531 

saving  estates  of,  if  before  1830,  421,  426 

€x  maleHcio,  431,  436 

short  form  of  deed  by,  857 

operation  of  the  Statute  of  Uses  on  estate  of,  421,  425,  525 

of  passive  trusts  now  take  no  estate,  428,  429 

of  express  trusts  take  the  legal  estate,  320,  438,  441,  442,  486^  488 

when  they  are  all  beneficiaries,  estates  merged,  445 

of  trusts,  not  "  express,"  talce  no  estate,  465,  480,  482 

of  powers  in  trust  cannot  contravene  trusts,  483 

of  "express  trusts"  take  a  fee,  320,  ^4,  425,  438,  442,  448,  486,  488, 
491,  516,  525,  526 

of  express  trusts  may  not  convey  in  contravention  of  trusts,  483,  506 

may  convey  by  order  of  court,  when,  506-514 

may  exchange  lands,  when,  506,  512 

may  lease  lands,  when,  514-518,  609 

leasing  powers  of,  514^518,  609 

payment  to,  in  g»od  faith,  sufficient  without  necessity  of  seeing  to  ap- 
plication, 523, 524  ; 

estates  of,  cease  when,  525,  527 
estates  of,  do  not  descend,  528,  529 
resignation  or  removal  of,  533,  693 
appointment  of  new,  regulated,  533,  693 
^       discharge  of,  534  1 

conveyance  from  outgoing,  537  ] 

compensation  of  outgoing,  535,  568 
action  to  construe  trusts,  by,  464 
to  sell,  cannot  mortgage,  449  ^ 

investments  of,  512,  565,  567 

acquiescence  of  beneficiaries,  in  breaches  of  trust  by,  513 
breaches  of  trust  by,  512 

when  all  must  act,  538,  1027  1 

commissions  of,  568  1 

cannot  delegate  authority,  582 

limitations  to  discretion  of,  how  far  valid,  453,  454,  477,  483,  500,  538^ 
662,  663  I 
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TRUSTS  OF  LANDS 

article  of  the  statute  on,  41^569 

report  of  Commissioners  of  Statutory  Revision  on,  I2i2~l2l8 

notes  of  original  revisers  on,  1288-1298 

origin  and'  nature  of,  15,  30,  412,  423,  439 

originally  infrequent  in  New  York,  48,  49,  416 

jurisdiction  of,  412,  912 

construction  of  limitations  to,  383,  438,  444,  445,  459,  461,  463 

termination  of,  for  the  benefit  of  creditors,  527 

for  aliens,  129 

when   they   violate   rule   against   perpetuities,   291,   303,   312,   446^  455, 

456,  459 
accumulations  of,  377-386 
accumulations  of,  when  void,  discussed,  384 
uses  and  trusts  abolished  except  as  authorized  by  statute,  4x6 
passive  trusts  abolished,  428 
classification  of,  429 
implied,  430 
secret,  431 
honorary,  483 
express,  430,  438,  441 
spendthrift,  452,  453,  476,  477,  478,  498 
shifting,  permitted,  119,  477,  500,  538 
resulting,  when  abolished,  432-436 
purposes  for  which  they  may  be  created,  438-463 
origin  of,  in  Anglo-American  jurisprudence,  439 
definition  of,  443 

beneficiaries  of,  must  be  definite  unless  for  charity,  443,  459,  460^  544 
certain,  are  now  "express,"  438,  441,  519,  456,  547 
other,  are  "  powers  in  trust "  441,  465,  480,  481,  484,  547,  592,  645 
no  particular  language  necessary  to  cre&te,  443 
what  express  trusts  suspend  the  power  of  alienation,  446,  455,  456,  511 
for  two  lives,  subject  to  vested  life  estates,  not  invalid,  303,  320,  463 
what  is  notice  of,  503,  505»  512,  803,  940,  948 
to  sell  for  the  benefit  of  creoitors,  438,  447,  527 
for  annuitants,  legatees  or  to  satisfy  charges,  438,  448,  460 
to  receive  and  apply  rents,  438,  450,  453 
to  accumulate,  438,  454 
did  not  formerly  tend  to  perpetuities,  454 
separable,  461 

what  purposes  are  lawful,  438,  441,  442,  481,  482 
do  not  fail  for  want  of  a  trustee,  443,  444,  537,  539,  546,  646 
for    charity,    religion,    education    or    other    benevolent    purposes,    regu- 
lated, 417,  418,  539-564 
must  be  in  writing,  803,  810 

for  settlors'  own  benefit  void  as  to  creditors,  453,  905 
list  of  books  treating  of,  31,  note 

consent  of  beneficiary  unnecessary  to  creation  of,  446 
.  defective  express,  not  valid  as  "  powers,"  482 
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TRUST  OP  LANDS^Continued 

authorizing  beneficiaries  to  alienate,  495,  500 

to  sell  for  benefit  of  creditors,  cease  when,  527 

not  ordinarily  implied  in  order  to  be  declared  void,  583 

certain  alienations  of,  void  when,  483,  506 

to  sell,  do  not  authorize  mortgage,  449 

precatory,  444 

See  BBNEFiaARiES ;  Powers  in  Trust;  Courts  of  Equity 

UNBORN  CHILDREN 

bound  by  decree,  when,  249,  257,  361,  400-409 

UNDERGROUND  WATERS 

rights  in,  discussed,  103,  104 

UNITED  STATES 

citizen  of,  may  take  and  hold  real  property,  106 
condemnation  by,  83 

See  CmzEN  of  the  United  States 

USE  AND  OCCUt>ATION 

action  for  tenant's,  lies,  when,  746-751 
damages  for  tenant's,  751 

USES 

article  of  the  statute  on,  412-569 

notes  of  Commissioners  of  Statutory  Revision  on,  93cr936 

notes  of  original  revisers  on,  1006^-1016 

rise  of  uses  in  English  jurisprudence,  30-37,  40,  412,  423,  439 

English  statute  of,  30,  3h  h  34»  35»  3^,  37,  3^  4^4,  41^  421.  420,  57a, 

574 
statute  of,  re-enacted  here,  216,  217,  414,  422,  424 

not  wholly  abolished,  but  converted  iqto  estates,  216,  217,  417,  422,  424 

classification  of,  40,  217 

executed  uses  confirmed  as  legal  estates,  413 

all  uses  now  abolished,  except  those  expressly  saved,  416^  421 

charitable,  417,  418 

executed  in  possession,  421 

present  statute  of,  416,  421,  422,  428,  432,  577 

powers  in  the  nature  of,  627 

list  of  books  treating  of,  31   (note) 

declarations  of,  426 

pious  or  religious,  discussed,  539-564 

educational,  discussed,  539-564 

benevolent,  discussed,  539^564 

charitable,  539~564 

See  Trusts  in  Lands;  Statute  of  Uses;  Charitablb  Uses 
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USES  AND  TRUSTS 

notes  and  report  of  Commissioners  of  Statutory  Revision  on,  1212-1218 
notes  of  revisers  of  Revised  Statutes  on,   12^-1298 
article  on,  412-569 
distinction  between,  415 
what,  abolished,  416 
what,  saved,  gjS 
See  Uses 

VENDOR'S  LIEN 

prevails  over  dower,  710 

does  not  prevail  over  bona  Me  mortgagee,  941 

m 

VENDEE'S  LIEN 

vendees  have  lien  for  advances,  etc.,  710 

•     VESTED 

this  term  defined  by  statute,  230 
as  applied  to  "  remainders,"  230,  233 
common-law  usage, '231 
*  when  term  became  important,  232 

as  employed  in  the  Revised  Statutes,  discussed,  232-257 

construction  favors  vested  estates,  245 

some,  estates  contravene  the  rule  against  perpetuities,  249,  254*  392,  310 

VESTED  RIGHTS 

certain,  saved  by  law,  11 56 

WARRANTIES 

lineal  and  collateral  abolished,  838 

WASTE 

by  tenant  in  common,  397 

by  tenant  for  life,  155 

by  tenant  for  years,  157 

damages  for  tenant's,  pass  to  assignee  of  freehold,  756 

tenant's  obligation  not  to  commit,  808 

STATER  RATES 

wiien  tenant  to  discharge,  775 

WATERS 

law  of.  75,  95~i05 
underground,  IQ3 
use  of,  103 
rainfall,  104 
drainage,  104 
'title  to  lands  under,  75,  95 
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WIDOW 

her  "quarantine/'  740 
may  bequeath  a  "crop,"  74a 
trust  for,  when  void,  461 
See  Dower 

WILLS 

mutual,  810,  882 

Statute  of,  discussed,  38,  42,  810 

agreement  for  mutual,  to  be  in  writing,  8x<\  88a 

not  probated  pass  real  estate,  798 

what  property  passes  under,  823 

• 

WITNESS 

when  grant  requires  one,  814 
proof  by  subscribing,  815,  979 
to  conveyances^  how  compelled  to  testify,  981 
See  Attbstation;   Proof;  Recording  Acts 

WRITTEN  CONVEYANCES 

when  first  became  necessary,  799,  8oo»  801 
when  now  necessary,  803-813 
See  Conveyances;  Grant 

WRITTEN  PROOFS 

when  necessary'  to  establish  trusts,  803,  810 

statute  requiring,  not  to  be  an  instrument  of  fraud,  4361  805,  813,  SSf 
not  necessary  to  establish  trusts  as  against  wrongdoers,  436 
See  Statute  of  FKauds 

YORK,  THE  DUKE  OF 

ancient  Proprietor  of  New  York,  47,  54,  55 

grants  to,  47,  54,  56 

grants  by,  57,  58,  61,  64 

manors  created  under,  57,  58^  64 

laws  of,  63 

acceded  as  king,  56,  64 

legal  effect  of  his  accession  to  Crown,  56,  63 

See   PATSlfTS 
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